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populated by black tenants. Nor are the practical problem
were present in Milliken of serious concern here. HUD can
great deal without local cooperation, at least under sever
programs which permit direct contracting for construction
rehabilitation of low-income housing. 42 U.S.C. § 1437f(b
And no massive restructuring of state laws would be requir
merely setting aside the requirement of local appfoval of
suburban project plans would be sufficient.

Tosts 2l es mmetand dhok vasdac wan1A ha nramitnra, be
the judgment is not final, the relief which will be ordere
not known, and this Court does not have the history of dea
with litigation of this sort which would enable it to reac
infofmed decision without a complete record. Perhaps in
anticipation of this argument, the SG contends that prompt
resolution is required because the uncertainty that has be
created discourages suburban jurisai "ions from participat
at all in public housing programs -- fearing that the _ious
will be used for persons on CHA's waiting lists, they see
point in producing the housing which their own resideﬁts a
need. Resps' counter with the arguments that § 1437f(b) ¢
do not require local participation, that the 1974 Amendmer
plainly encourage dispersal of low-income housing into suk
areas, and that political jurisdictions are supposed to cc

not merely the needs of their existing residents, but alsc
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BOBTAIL MEMORANDUM

TO: Mr. Justice Powell

FROM: Carl R. Schenker DATE: January 19, 1976

No. 74-1047 Hills v. Gautreaux

Basically, I would affirm. B : I would significant
modify the CA's order.

In Milliken, the interdistrict nature of the relief
had two significances. (A) Relief was or ‘:red there against
presumably innocent government entities that had had no
opportunity to participate in the proceedings. (B) The
sweeping away of local government lines poses significant
practical questions. I believe that Milliken turned pri il
on factor (A).. The basic thrust of the opinion is that
government boundary lines can be swept away in the face of
constitutional violations, but t’ at should not be done casual
Rather, it should be done only w._.2n the governments sought to
affected by the remedial decree are guilty of constitutional
violations. Because factor (A) precluded relief, factor (B)
was not really pursued in the case.

Thus, I think the SG is correct in urging that Mill
is not limited to the special practical difficulties that migh

be associated with interdistrict relief in a school case (fac






and (3) combine listinguish th
Milliken.

Component (1) of the respondents' arg
distinguishes this case from factor (A) of Mill
HUD's constitutional violations and obligations
ones at stake. HUD is a unitary operation, and
found guilty of a comstitutional violation. Th
ordered to take area-wide remedial eteng, the c
in factor (A) of Milliken do mnot arise. No i
Government body is being ordered to give relief
are no "due process' related problems from fail
cases of other government entities involved.

From the foregoing I conclude that ar
against HUD is nermissible despite Milliken.
company with the Court of Appeals, however, for
Appeals appears to h: e taken the further step
area-wide relief was required. I think in d
ignored factor (B). Although factor (B) did no
the outcome of Milliken, it is important and de
weight than CA 7 recognized.

Factor (B) is the simple reality that
equitable decrees a court must take account of |
Particular difficulties in equitable relief wer:
to exist in the interdistrict school situation

(A) in any event prev ited interdistrict r(‘ieﬁ






class.

Thus, factor (B) does not preclude area-wide
re .ef against HUD. But, as with all equitable relief,
practicalities should be taken it > account. Here all of
the relevant practicalities may not have been aired. I ther:
fore would mndifv the CA oninion to the extent that it
annaare tn ardor avaea-wida velief, The District Court shoul
be directed instead to include area-wide relief within the
range of remedies that it may impose.

I don't think there is any satisfactory answer to
foregoing analysis, and I urge you to adopt it. But I do se
a means by which the Court could decide that area-wide relie:
is precluded. Milliken put stress on the fact that equitabl.
decrees are to remedy the unconstitutional condition. The
only unconstitutional condition that has been shown here is
discrimination in Chicago hous ag. I don't think that HUD
would have violated the constitution by following non-
discriminatory practices in Chicago itself even if there wer:
no housing projects located in the suburbs. Thus, it can be
argued that the relief should be limited to Chicago, absent
proof of (1) discriminatory practices by HUD in the suburbs «
(2) an effect in the suburbs from the Chicago practices.
(Neither of which has been proved.)

The primary shortcoming of this argument is the Ke:



case, where discrimination in one part of a school distric
was presumed to have effects in other parts. HUD itself
defines the relevant housing '"'district'" for its purposes
as the area-wide market, so it must be presumed that the
discrii "iatory practices by HUD in one part of the market
impacts throughout it. But Keyes was a one-district situe
Although HUD is also a single entity, if one combines the
reasoning in the previous paragraph with Milliken's focus
on boundaries,'Efv;iigistinguished. That is, it could t
argued that since HUD would not have violated the Constitt
as long as it followed nondiscriminatory practices within
Chicago, it cannot be ordered to remedy the discriminatior
on an area-wide basis.

I find this distinction hollow in the context
of a discriminat” »n by HUD. When HUD as a single entity
creates discriminatory dislocations in any part of its owr
a Diocrict Court should be able to enter an area-wide decr
if it finds such a decree necessary. Milliken's focus on
boundaries makes sense only where they have functional

and historical sigr " “"icance. Local governmental boundarie

have that significance for HUD's operationms.

Carl
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triet ot [hmois alleged that between 1950 and 1966 sub-
stantiallv all of the sites for family public housing se-
leected by CHA and approved by the Chicago City
Council were “at the tne of selection. and are now.”
located “within the areas known as the Negro Ghetto.”
The respondents further alleged that CHA deliberately
selected the sites to “avoid the placement of Negro fam-
ilies 1n white neighborhoods™ in violation of federal stat-
utes and the Fourteenth Amendment. 1In a companion
suit against HUD the respondents claimed that it had
“assisted 1n the carrving on and continues to assist In
the carrving on of a raciallv diseriminatory public hous-
mg svstem within the City of Chicago™ by providing
financial assistance and other support for CHA's dis-
criminatory housing projects.

The Distriet Court staved the acuon agamst HUD
pendimg resolution of the CHA suit.* In February of
1969, the court entered sununary judgment against CHA
on the ground that it had violated the respondents’ con-
stitutional rights by selecting publiec housing sites and
assigning tenants on the hasis of race* Gautreaur v.

- Tne comy cant soneht 1o enjoin HUD rrom providing tunds 107
17 projects that had been proposea by CHA m 1965 and 1966 and
rrom making avarlable 1o CHA any other fmanciad assistance to be
used 1 connection with the roendly  dizermminatory aspects of the
Cineago public housmg svstemi. In addinion, the respondents re-
guested that they be granted “=uch other and further relief as the
Court niay deem just and equitable

3 Before the stay of the action agamst HUD, the Distriet Court
had certified the plaintiff cla=< m the CHA action and had rejected
CHA's motton to distmss or for summary judgment on the counts
of the complaint alleging that CHA had mtentionally selected pubhe
honsmg =11e= 1o avoid descgrecating housmg pattern~ 265 F Supp
H8N2 .

*CHA admutted that 1t had tollowed a pohey of mformally clear-

mg proposed family public housing sites with the alderman m whose
ward, the proposed site was located and of elimmarimg each site:
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CHA. 206 F. Supp. 907. Uncontradicted evidence sub-
mitted to the Distriet Court established that the public
housing system operated by CHA was racially segregated.
with 991.,¢ of the familv units located in Negro neigh-
borhoods and 99¢ of those units occupied by Negro
tenants.  /d., at 910.° In order to prohibit future viola-
tions and to remedy the effects of past unconstitutional
practices. the court directed CHA to build its next 700
family units 1n predominantly white areas of Chicago
and thereafter to locate at least 75% of its new family
public housing in predominantly white areas inside Chi-
cago or m Cook Countv. Gautreaur v. CHA, 304 F.
Supp. 736, 738-739.° In addition. CHA was ordered to

opposed by the alderman. 296 F. Supp. 907, 910, 913. This pro-
cedure had resulted m the rejection of 99%5 of the units proposed
for sites in white areas whieh had been initially sclected as suitable
for pubhic housing by CHA. /d., at 912

With regard to tenant assignments, the court found that CHA
had established a racial quota to restrict the number of Negro
famibes residing in the four CHA family public housing projects
located m white areas in Clicago. The projects, all built prior to
1944, had Negro tenant populations of 7%, 69.. 45/, and 19, despite
the fact that Negroes comprised about 90¢; of the tenants of CHA
famiv housing units and a similar percentage of the waiting hst
A CHA offienal testified that from 1950 through 1968 the four proj-
ect» located m white arcas were listed on the authority's tenant
selection form as surtable for white famihes only. /d., at 909,

®In July of 1968, CHA had i operation or development 54 family
housing projects with a total of 30848 units. Statistics submitted
to the Distnet Court established that, aside from the four over-
whelmingly white projects discussed m n. 4, supra. 92% of all of
CHA's housing units were located 1 neighborhoods that were at
least 75¢¢ Negro and that two-thirds of the unite were situated in
areas with more than 95¢ Negro residents. 296 F. Supp., at 910.

“The Distriet Court’s remedial deeree divided Cook County into
a “General Public Housing Area™ and a “Limited Public Housing
Area.” The “Limited Public Housing Area™ consisted of the area
withm census tracts having a 309 or more non-white population
or within one mile nf the houndary of any such census tract. The
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modity its tenant assignment and siie selection proce~
dures and to use 1ts best efforts to increase the supply of
dwelling units as rapidly as possible in conformity with
the judgment. /d.. at 739-741.

The District Court then turned to the action against
HUD. In September of 1970, it granted HUD's motion
1o dismuss the complaint for lack of jurisdiction and fail-
ure to state a claim on which relief could be granted.
The United States Court of Appeals for the Seventh
Circuit reversed and ordered the District Court to enter
summary judgment for the respondents. holding that
HTUD had violated both the Fifth Amendment and § 601
of the Civil Rights Act of 1964. 42 U. S. C. §2000d
(1970). by knowingly sanctioning and assisting CHA's
racially disecriminatory public housing program. 448 F.
2d 731. 739-740."

On remand, the trial court addressed the difficult prob-
lem of providing an effective remedy for the racially
segregated public housing system that had been created

remainder of Cook County was~ Included in the “General Public
Housing Area.” Following the commencement of construction of
at least 700 familv unrr= 1 the General Public Housing Area of
the City of Clhicago. CHA wax permutted by the terms of the order
to locate up to one-tlnrd of its General Public Housing Area units
in portions of Cook County outside of Chicago. See 304 F. Supp,,
at 738-73Y

* The Court of Appeals found that “HUD retained a large amount
of diseretion to approve or reject both mite selection and tenant
assignment procedures of the local housing authority” and that
the Secretary had exercised those powers “in a manner which per-
petuated a racially discriminatory housmg syvstem i Chicago.” 448
F. 2d, at 739. Although the appellate court stated that it was
“fully sympathetic” with the “verv real "dilemma’”™ presented by
the need for public housing m Chicago, 1t ruled that the demand
for housmg did not justify “the Secretary’s past aetions [which]
constituted racially  disermmnataty condnet w thewr own nght’
Thi.
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by the unconstitutional conduct of CHA and HUD.®
The court granted the respondents’ motion to consoli-
date the CHA and HUD cases and ordered the parties
to formulate “a comprehensive plan to remedy the past

* The court s July 1969 order direccting CHA to use 1ts best efforts
to increase public housing opportumnies in white areas as rapidiy as
possible had not resulted in the submission of a single housing site
to the Chicago City Council. A subsequent order directing the
submission of sites for 1500 umts by September 20, 1970, had
eventually prompted CHA to submit proposed sites in the spring
of 1971, but inaction by the City Council had held up the approval
of the sitex required for their development See Gautreauzr v. Rom-
aey, 332 F. Supp. 366 B

The District Court subsequently took additional measures in an
attempt to implement the remedial orders entered against CHA.
In May 1971, the citv of Chicago and HUD agreed to a letter of
intent that provided that the city would process sites suitable for use
by CHA to permit the authority to commence acquisition of sites
for 1,700 units in accordance with a specified timetable. HUD then
released certain Model Cities funds on the condition that the City
Council and CHA continue to show progress toward meeting the
goals et forth in the Nay letter. After the city fell far behind
schedule. the District Court granted the respondents’ request for
an mpunction direcing HUD to withhold 826 million in Model Cities
fund~ until the ety remedied 1ts existing defieit under the timetable.
See 332 F. Supp. 366. The Court of Appeals reversed the mjunc-
tion, holding that the Distriect Court had abused its discretion in
ordering funding cutoff. Gautreaur v Romney, 457 F. 2d 124

Between July 1971 and Apnl 1972, the City Council failed to
conduct any hearings with respect to acquisition of property for
housmng sites and did not approve land acquisition for any sites.
Following the filing of a supplemental complaint naming the mayor
and the members of the City Counecil as defendants, the Distriet
Court found that their inaction had prevented CHA from provid-
g relief 1n conformity with the court’s prior orders. In a further
effort to effectuate relief. the court ruled that the provision of Illi-
noiz law requrimmg City Council approval of land acquisition by
CHA “shall not be applicable to CHA's actions . . . taken for the
purpose of providing Dwelling Umits.” 342 F. Supp. 827, 830. The
Court of Appeals upheld this decimon 480 F. 2d 210
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effects 01 uncoustitutional site selection procedures
The order directed the paruies to “provide the Court
with as broad a range of alternatives as seem . . fea-
sible” meludme alternauves which are not confined mn
ther scope to the geographic boundary of the City of
Chieago After consideration ot the pians submitted
bv the parties and the evidence adduced in their sup-
port. the court denied the respondents’ motion to con-
sider metropolitan rehief and adopted the petitioner’s
proposed order requiring HUD to use 1ts best efforts to
assist CHA 1 mereasing the supply of dwelling units
aud enjomimg HUD r1rom funding family public housing
programs m Chicago that were 1consistent with the
previous judgment entered agamst CHA. The court
found that metropolitai: rehiet was unwarranted because
“the wrongs were committed within the himits of Chicago
and solely against residents of the City” and there were
no allegations that “CHA and HUD discriminated or
tfostered racial diseriiination in the suburbs

Ou appeal. the Court of Appeals for the Seventh
Crrewat. with one juace disseutinie, reversed and remanded
the case jor “the adoption o1 o cornpreliensive metro-
politan area plan that will not oniv disestablish the seg-
regated public housmg syvstem 1 the City of Chicago . .
but will merease the supply of dwelling units as rapidly
as possible,” 503 F. 2d 930, 939, Shortly before the
Court of Appeals announced 1ts decision, this Court in
Mailliken v. Bradley, 418 T. 8. 717, had reversed a judg-
ment of the Court of Appeals for the Sixth Circuit. that
had approved a plan requiring the consolidation
of 54 school districts m the Detroit metropolitan
area to remedy racial diserimmnation o the opera-
uon  of  the Detroit  public  schools.  Understand-
ing Miliken "o hold that the relief sought
there would be an umpractical and unreasonable overs
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response to a violatton limited to one school distriet,”
the Court ot Appeals concluded that the Adltken de-
cision did not bar a remedy extending bevond the limits
of Chicaro 1 tne present case because of the equitable
and admmstrative distinetions between a metropolitan
public housing plan and the consolidation of numerous
local school districts. 503 F. 2d. at 935-936. In addi-
tion, the appellate court found that. in contrast to Milli-
ken, there was evidence of suburban discrimimation and
of the likelihood that there had been an “extra-city
mmpact’” of the petitioner’s “intra-city discrimination.”
Id.. at 936-937. 939-040. The appellate court’s deter-
mmation that a remedy extending bevond the city limits
was both “necessary and equitable” rested in part on
the agrecment of the parties and the expert witnesses
that ‘“the metropolitan area is a single relevant locality
for low rent housing purposes and that a city-only
remedy will not work.” Id., at 936, 9 HUD sub-
sequently sought review in this Court « the permissi-
bility i lhght of Alidliken of “mter-di ict relief for
diserimmauon m public housing m the al nce of a find-
mg of an mter-digtrict violation 7 We granted certio-
rari te consider uns unportant quesuon 421 U S, 962.

4l

In Mudlvcen v Bradley, supra, thns Court considered
the proper scope of a federal court's equity decree in the
context of a school desegregation case. The respondents
in that case had brought an. action alleging that the
Detroit Public School System was segregated on the
basis of race as the result of official conduct and sought
an order establishing “a unitarv, nonracial school sys-
tem.” 418 U. 8. at 722-723. After finding that con-

“ Although CHA parucipated mn the proceeding herfore the Court
of Appeals. 11 did not seck review of that court’s decision and has
not participated m the proceedings m rhis Conp
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Innrtations on the remedial powers of the federal courts
to restructure the operation of local and state govern-
mental entities. That power is not plenarv. It “may
be exercised ‘only on the basis of a constitutional viola-
ton.” 418 U. 8., at 738, quoting Swann v. Charlotte-
Mecilenburg Board of Eaucatwon, 402 U S, 1, 16, See
Rizzo v. Goode, — U. 8. —_ — Once a constitu-
tional violation is found. a federal court 1s required to
tailor “the scope of the remedyv” to fit “the nature and
extent of the violaton.” 418 U. S.. at 738: Swann,
supra. at 16. In Milliken. there was no finding of un-
constitutional action on the part of the suburban school
officials and no demonstration that the violations com-
mitted in the operation of the Detroit school system had
had anyv significant segregative effects in the suburbs,
See 418 U. 8. at 745, 748. The desegregation order in
Allliken requiring the consolidation of local school dis-

tricts in the Detroit metropolitan area thus constituted

direct federal judicial interference with tb-edsﬁ
governmental entities without the necessary predicate

of a constitutional violation by those entities o

tification within them of any significant segregative ef-.
fects resulting from the Detroit school officials’ unconsti-
tutional conduect. Under these circumstances, the Court
held that the mterdistrict decree was imperimnissible be-
cause 11 was not comnensurate with the constitutional
violation to be repaired.

Since the Milliken decision was based on basiec limita-
tions on the exercise of the equity power of the federal
courts and not on a balancing of particular considerations
presented by school desegregation cases, it is apparent
that the Court of Appeals erred in finding Afilliken m-
to this public housing case.” The school de~

1 The Court of Appeals mterpreted the MdJdliken opmion as
limited 10 & determination that, i view of the adminmistrative conp-
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segregation context of the Milliken case 1 nonetheless
important to an understanding of 1ts discussion of the
Iimitations on the exercise of tederal judicial power. As

plexitie~ o1 ~chool district con=ohdation and the deeply-rooted tradi-
uon oi loed control of public sci.ol~, the balance of equitable
factors weighed agamnst metropohtan =chool descgregation remedies.
See 503 F. 2d. at 935-036. But the Court = decrsion in Miliken
was premised on a controllmg prieiple goverming the permissible
scope of federal judieial power, a principle not hmited 1o a school
desegregation context,  See 418 T S, at 744

In addition. the Court of Appeals surmiszed that either an inter-
district violation or an interdistrict segregative effect mav have
been present m tins case.  There 1s no support for either conclusion.
The sole basis of the appellate court’s discussion of alleged suburban
diserimination was the respondents’ exhibit 11 illustrating the loca-
tion of 12 housing projects within the portion of the Chicago
TUrbanized Area outside the cirv hmits of Clucago. That exhibit
showed that 11 of the 12 projects were located in areas that, at
the tune of the hearng in November of 1972, were within one mile
of the houndary of a census tract with less than a 709% white
population. The exhibit was offered to 1illustrate the scarcity of
mtegrated public housing opportumties for the plantiff class and
for lower-income white families and to indicate why the respondents
did not “expect cooperation from the suburbun areas” in providing
housing alternatives m predommately white areax. 1n discussing
the data underivimg the exhibit, counsel for the respondents m the
trial court expreszlv attempted to avoid the “possible misconcep-
tion” that he was asserting that the suburban municipahties and
housing authorities were “guilty of anyv discrunination or wrong-
doing.” In view of the purpose for which the exhibit was offered
and the IDhstnet Court’s determination that “the wrongs were com-
mitted within the lmitz of Chicago.” 1t 1z apparent that the Court
of Appeals was mistaken in supposmg that the exhibit constitutes
evidence of suburban diserimmation justifving metropohtan area
relief,

In its bref opinion on rehearing, the Court of Appeals asserted
that 1t ix rea=onable to conclude from the record” that the intra-
ety violation “may well have fostered racial paranma and encour-
aged the ‘white flieht” phenomenon which has exacerbated the
problems of achieving ntegration 503 F. 24, at 930-940. The
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that 1t violated the Fifth Amendment and § 601 of the
Civil Rights Act of 1964 by knowingly funding CHA’s
racially discrimmatory {amily public housing program.
nor does 1t question the appropriateness of a remedial
order designed to alleviate the effects of past segregative
practices by requiring that public housing be developed
in areas that will afford respondents an opportunity to
reside m desegregated neichborhoods. But HUD con-
tends that the Afillzken decision bars a remedy affecting
its conduct bevond the boundaries of Chicago for two
reasons. First. 1t asserts that such a remedial order
would constitute the grant of relief incommensurate with
the constitutional violation to be repaired. And. second,
it claims that a decree regulating HUD's conduct be-
vond Chicago's boundaries would inevitably have the
effect of “‘consolidat[ing] for remedial purposes” gov-
ernmental units not implicated in HUD's and CHA’s vio-
lations. We address each of these arguments in turn.

A

We reject the contention that, smce HUD's con-
stitutional and statutory violations were committed In
Chicago. Mdliken precludes an order agamst HUD that
will afteet its conduct in the greater Metropolitan area.

W distinetion between HUD and the subur-
ban schools districts in Midliken is that HUD has been
found to have violated the Constitution. That violation
provided the necessary predicate for the entry of a reme-
dial order against HUD and. indeed, imposed a duty on
the District Court to grant appropriate relief. See 418
U. S., at 744. Our prior decisions counsel that in the
event of a constitutional violation “all reasonable
methods be available to formulate an effective remedy,”
North Carolina State Board of Education v. Swann, 402
U S 43, 46. and that every effort should be made by
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a lederal court to ciplov those methods “to achieve the
greatest possible degree of [rehef|. taking mnto account
the practicalities o1 the situation.  Dawvis v. Board of
School Comm'rs. =02 UL 8035, 37, As the Court or-
served m Swanie « Charlottc-Mecklenburg Board  of
Educatwon  “Once a night and a violation have beeun
shown, the scope of a district court’s equitable powers
to reniedy past wrongs 1s broad. for breath and flexi-
bilitv are inherent 1 eauitable remedies.” 402 U, S,
at 1o

Nothing m the Mulliken decision suggests a per se rule
that federal courts lack authority to order parties found
to have violated the Constitution to undertake remedial
efforts bevond the municipal boundaries of the city
where the violation occurred.*® As we noted in Part II,
supra. the District Court’s proposed remedy in Milliken
was 1npermissible because of the limits on the federal
judicial power to interfere with the operation of state
political entities that were not implicated 1 unconstitu-
tional conduct. Here. unlike the desegregation remedy
found erroneous m Milliken, a judicial order directing
relief bevond the boundary lines of Chicago will not

13 Although the State of Alchigan had been found to have com-
mitted constitutional violations contributing to racial segregation 1n
the Detront =chools, 418 TU. &, at 734-735, n. 16, the Court in
Miliken concluded that the interdistriet order was a wrongful exer-
cise of judicial power becaure prior cases had established that such
violations are to be dealt with in terms of “an established geo-
graphic and administrative school svstem” and because the State’s
educational structure vested substantial independent control over
school affairs in the local school districts, See 418 TU. 8., at 742~ y
744. In Milliken, a conxolidation order directed against the State &
would of necessity have abrogated the mehre and nawaere of the ,Ubl
suburban school disrricts under A at 742 \{lﬂl

- i

n. 20.  Here, by contrast, a metropolitan area remedy involving
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markets “may extena nto several adioiing coulities.’
Jd., at p. 127 An order against HUD and CHA regu-
lating therr conduet m tne greater metropolitan area will
do no more than take mto account HUD s expert deter-
mination of the arca reicvunt to the respoundents’ housing
opportunities and will thus be wholly commensurate with
the “nature and extent of the constitutional violation.”
418 TU. S.. at 744. To foreclose such relicf solely because
HUD's constitutional violation took place within the
city limats of Chicago would transform 3/idliken's prin-
cipled limitation on the exercise of federal judicial
authority into an arbitrary and mechanical shield for
those found to have engaged m unconstitutional conduct

B

The more substantual quesuon under Jilliken s
whether an order agamst HUD affecting its conduct
beyond Chicago’s boundaries would impermissibly inter-
fere with local governments and suburban housing au-
thorities that have not been implicated in HUD's
unconstitutional conduct. In examining this issue, it
1s iImportant to note that the Court of Appeals’ decision
did not endorse or even discuss “any specific metropolitan
plan” but instead left the formulation of the remedial
plan to the Distriet Court on remand. 503 F. 2d, at 936,
On rehearmmg, the Court of Appeals characterized its
remand order as one calling “for additional evidence and
for further consideration of the issue of metropolitan
area relief in light of this opinion and that of the

15 In principal markets such as Chicago, the Standard Metro-
politan Statistical Area 1= coterminous with the housing market
areu. Sce Depariment of Housing and Urban Development, FHA
Techniques of Housing Market Analvsis, January 1970, at 13;
Department of Housing and Urban Deveiopment, Urban Housing
Market Analvsis, 1066, at 3.
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Act ot 1064 prohibits racial diseriinmation m federally
assisted programs meluding. of course. public housing
programs.”’  Based upon this statutory prohibition.
HUD 1 1967 issued site approval rules for low-rent
housing designed to avoid racial segregation and expand
the opportunities of minority group members “to locate
outside areas of [minority] concentration.” Depart-
ment of Housing and Urban Development. Low-Rent
Housing Manual, £205.1 4 (g) (February 1967 re-
vision;. Title VIIT of the Civil Rights Act of 1968,
expressly directed the Secretary of HUD to “administer
the programs and activities relating to housing and urban
development in a manner affirmatively to further” the
Act’s fair housing policy. 42 U. S. C. §3608 (d)(5)
(1970).

Among the steps taken by HUD to discharge its statu-
tory duty to promote fair housing was the adoption of
project selection criteria for use in “eliminating clearly
unacceptable proposals and assigning priorities in fund-
g to assure that the best proposals are funded first.”
Evaluation of Rent Supplement Projects and Low-rent
Housing Assistance Applications, 37 Fed. Reg. 203
(1972). 1In structuring the minority housing opportu-
nity component of the project selection criteria. HUD at-
tempted “to assure that building in minority areas goes
forward only after there truly exists housing opportuni-
ties for minorities elsewhere’ in the housing market and
to avoid encouraging projects Jocated in racially mixed
areas. Id., at 204. See 24 CFR § 200.710 (1975). See

tunities for low-income families and represented that “the Depari-
ment will continue to use its best efforts in review and approval of
housing programs for Chicago which address the needs of low
mcome families.”

17 It was this statutory prohibition that HUD was held to have
violated by its funding of CHA's housing projects. See 448 F. 24
731, 740,
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generally Maxwell. HUD's Project Selection Criteria,
48 Notre Dame L. Rev. 92 (1972).* More recently. in
the Housing and Community Development Act of 1974,
Congress emphasized the importance of locating housing
so as to promote greater choice of housing opportunities
and to avold undue concentrations of lower income per-
sons. See 42 U. 8. C. §§5301 (e)(6), 5304 (a)(4)(A),
(e)(il) (Supp. 1975): H. R. Rep. No. 93-1114, at §&.

A remedial plan designed to insure that HUD will
utilize its funding and administrative powers in a mal-
ner consistent with affording relief to the respondents
need not abrogate the role of local governmental units
in the federal housing assistance programs. Under the
major housing programs in existence at the time the
District Court entered its remedial order pertaining to
HTUD,. local housing authorities and municipal govern-
ments had to make application for funds or approve the
use of funds in the locality before HUD could make
housing assistance money available. See 42 TU. S. C.
§§ 1415 (7)(b), 1421b (a)(2) (1970). An order di-
rected solelv to HUD would not force unwilling localities
to apply for assistance under these programs but would
merely reinforce the regulations guiding HUD's deter-
mination of which of the locally authorized projects to
assist with federal funds.

The Housing and Comimunity development Act of

18 A HUD study of the implementation of the project selection
criteria revealed that the actual operation of the minority housing
opportunity criterion depends on the definition of “‘area of minority
concentration” and “raciallv mixed area” emploved by each field
office. The meaning of those terms, which are not defined in the
applicable regulations, 24 CFR § 200.710, varied among field offices
.and within the jurisdiction of particular field offices. Department
of Housing and Urban Development, Implementation of HUD
Project Selection Criteria for Subsidized Housing: An Evaluation,
December 1972, at 116-117,
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1074, 42 U, S, C. £ 1437 et seq. (Supp. 1975), significantly
enlareced HU'D’s role in the crcation of housing oppor-
tunities. Under the §8 Lower-Income Housing Assist-
ance program. which has largely replaced the older fed-
eral low-income housing programs.’”” HUD may contract
directly with private owners to make leased housing units
available to eligible lower-income persons.” As HUD
has acknowledged in this case. “local governmental ap-
proval is no longer explicitly required as a condition of
the program’s applicability to a locality.” Regulations
governing the § 8 program permit HUD to select “the
geographic area or areas in which the housing is to be
constructed.” 24 CFR § 880.203 (b). and direct that sites
be chosen to “promote greater choice of housing oppor-
tunities and avoid undue concentration of assisted per-
sons In areas containing a high proportion of low-income
persons.” 24 CFR §§880.112 (d). 883.209 (a)(3)
(1975). See id., §§ 880.112 (b), (¢). 883.209 (a2)(2), (b)
(2). In most cases the Act grants the unit of local gov-
ernment in which the assistance is to be provided the

1 For fiscal vear 1975 estimated contract payvments under the
§ & program were approxmmately 210,700,000 as compared to a
total estimated pavment of $16,350.000 for all federal subsidized
housmg pregrams. The comparable figures for fiscal vear 1976
indicate that 822725000 of a total $24,800,000 in estimated con-
tractual pavments are to be made under the §8 program. See
Hearings on Department of Housing and Urban Development—
Independent Agencies Appropnations for 1976, before the Subeomm.
on HUD—Independent Agencies of the House Comm. on Appro-
priations, 94th Cong., Ist Sess., pt. 5, at 85-8G (1975). See also
id.. at 119 (testiomny of HUD Secretary Hills).

2¢ Under the § &8 program, HUD contracts to make payments to
local public housing agencies or to private owners of housing units
to muke up the difference between a fair market rent for the area
and the amount ccntributed by the low-income tenant. The eligible
tenant family pavs between 159, and 25¢% of its gross income for
rent. See 42 U. 8. C. § 1437f (Supp. 1975).
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right to comment on the application and. in certain
specified circumstances. to preclude the Secretary of
HUD from approving the application. See 42 U. S. C.
88 1439 (a)-te) (Supp. 1975).2* Use of the § 8§ program
to expand low-income housing opportunities outside areas
of minority concentration would not have a coercive ei-
fect on suburban municipalities. For under the program,
the local governmental units retain the right to comment

21 1f the local unit of government mn which the proposed assistance
is to be provided does mot have an approved bousing assistance
plan, the Secretarv of HUD ix directed by statute to give the local
governmental entity 30 davs to comment on the proposal after
which time the Secretarv may approve the project unless he deter-
mines that there is not a need for the assistance. 42 U. S. C
§ 1439 (¢) (Supp. 1975). In areas covered by an approved plan,
the loecal governmental entity is afforded a 30-day period in which
to object to the project on the ground that it is inconsistent with
the municipality’s approved housing assistance plan. If such an
objection is filed. the Secretary may nonetheless approve the appli-
cation if he determines that the proposal is consistent with the
housing assistance plan. 42 TU. 8. C. § 1439 (a). The local com-
ment and objection procedures do not apply to applications for
assistanee involving 12 or fewer units 1 a single project or develop-
ment. 42 TU. & C. § 1439 (b).

The ability of local governments to block proposed § & projects
thus depends on the size of the proposed project and the provisions
of the approved housing assistance plans. Under the 1974 Act, the
housing assistance plan must assess the needs of lower-income per-
sons residing In or expected to reside in the community and must
indicate the general locations of proposed housing for lower-income
persons selected i accordance with the statutory objective of
“promoting greater choice of housing opportunities and avoiding
undue concentration of assisted persons.” 42 U. S. C. §§ 5304
(a) (4)(A), (C)(ii). See also City of Hartford v. Hills, —
F. Supp. —, Civil No. H-75-258 (Conn., Jan. 28, 1976). In
view of these requirements of the Act, the location of subsidized
housing in predominately white areas of suburban municipalities
may well be consistent with the communities’ housing assistapce:
plans,
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on specific assistance proposals, to reject proposals that
are inconsistent with their housing assistance plans, and
to require that zoning and other land use restrictions be
adhered to by builders. |

In sum. there is no basis for the petitioner’'s claim that
court-ordered metropolitan relief in this case would be
impermissible as a matter of law under the Mulliken
decision. In contrast to the desegregation order in that
case. a metropolitan relief order directed to HUD would
not consolidate or in any way restructure local govern-
mental units. The remedial decree would neither force
suburban governments to submit public housing pro-
posals to HUD nor displace the rights and powers
accorded local government entities under federal or state
housing statutes or existing land use laws. The order
would have the same effect on the suburban governments
as a discretionary decision by HUD to use its statutory
powers to provide the respondents with alternatives to
the racially segregated Chicago public housing system
created by CHA and HUD. :

Since we conclude that a metropolitan area remedy in
this case is not impermissible as a matter of law, we
affirm the judgment of the Court of Appeals remanding
the case to the District Court “for additional evidence
and for further consideration of metropolitan relief.”
503 F. 2d. at 940. Our determination that the District
Court has the authority to direct HUD to engage in
remedial efforts in the metropolitan area outside the city
limits of Chicago should not be interpreted as requiring
a metropolitan area order. The nature and scope of the
remedial decree to be entered on remand is a matter for
the T-trict Court in the exercise of its equitable discre-
tion, w.ter affording the parties an opportunity to present:
their views.

The judgment, of the Court of Appeals rei...nding this
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case to the District Court is affirmed. but further pro-
ceedings in the District Court are to be consistent with
this opinion.

It is so ordered.

Mr. JUSTICE STEVENS took no part in the consideration
or decision of this case.
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