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You asked
Conference. TI

with regar
decision in fa
construed by t
EAHCA. (A5) E
(as a condition of funding), and provides a right of action in
federal or state court to enforce those rights once administra-
tive proceedings are exhausted. 20 USCA §1415(e). 1In barring
attorney's fees, CAl looked to the comprehensiveness of EAHCA
remedies apparently because that statute provided the right of
action, and because it was "the foundation of plaintiffs' vic-
tory," since the state court looked to it in construing state
law. (A9)

The more I have thought about this case, the less sure T an
that CAl was wrona. Assuming that it was right to look to the
EAHCA 1n the procedural posture here, then the question under Sea
Clammers was whether EAHCA waa intended entiralw +n ranlas~~ gub-
stantiallv identical 81082 remedies. It may not make any differ-
ence whether the §1983 remedies are based on federal statutes or
the Constitution. Also, the legislative history of the previous-
ly enacted §1988 is not all that relevant to this inquiry, since
it is based on the idea that Congress repealed (by implication)
>art of §1983. I will be interested to see what the response has
:0 say.

Joe
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ees, can they recover fees under 42 USC §1988 or under the Reha-
bilitation Act's fee provision if the court does not reach the
plaintiffs' essentially identical claims under those laws?

2., W®arTS AND DECISION BELOW- Tommy Smith is a handi-

capped child. His education in a special school was paid for by
the local school board. In November 1976, the board informed the

Smiths that it would no longer pay the tuition because it be-

lieved the state mental health department was res—---~‘“le for it.
The Smiths, petr- “---, sued in federal court unc__ _ 983 alleg-
==~ = violation + process (no hearing) anu cyual protection

‘imination on basis of handicap). The court (DRI Pettine,

C.J.) granted a preliminary injunction while petrs exhausted

their administrati—- ~-—edies. Petrs subsequently amended their
complaint to inclu aims under the Education for Al 1i-
capped Children Act (EAHCA), 20 USC §§1401 et seqg., and t 1a-

bilitation Act of 1973, 29 USC §794. These claims alleged viola-
tions in denying Tommy a free appropriate education, discrimina-
tion on the basis of handicap, and refusal to grant an impartial
hearing. Ultimately, the TC certified to the RI Sup. Ct. the
question of which agency was responsible under RI law for Tommy's
education. The SC said the local board was, stating that a con-
trary result risked placing the state's law in conflict with the
federal EAHCA. The .. granted a permanent injunction on this
basis. The _Al affirmed. The federal statutory and constitu-
tional issues were not reached.

Petrs then sougnt attorney't .._... e e meeie—a soard

settled for the amount of fees incurred in obtaining the prelimi-
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in which the constitutional claims asserted under §1983 arise
from the same factual underpinnings as the statutory claims under
EAHCA. Here, that is the case. 1In fact, part of the purpose of
the EAHCA was to enable states to fulfill their constitutional
obligations to handicapped children. The denial of fees under
the Rehabilitation Act is based on substantially the same reasons
as those justifying the rejection of fees under §1988. This con-
clusion is epecially appropriate where the existence of a private
right of action under the Rehabilitation Act is in doubt.

3. (CowTeNTTNNQ:  petrs assert that CAl's decision con-

flicts with the legislative history of §1988 and of the Rehabili-
tation Act. The House Report on §1988 expressly allows fees
where a substantial constitutional question is not addressed by

the court:

In some instances, however, the claim with fees may
involve a constitutional question which the courts are
reluctant to resolve if the non-constitutional claim is
dispositive. ... In such cases, if the claim for which
fees may be awarded meets the "substantiality" test,
see Hagans v. Lavine, [415 US 528 (1974),] ... attor-
ney's fees may be allowed even though the court de-
clines to enter judgment for the plaintiff on that
claim, so long as the plaintiff prevails on the non-fee
claim arising out of a "common nucleus of operative
fact." United Mine Workers v. ~ibbs, [383 US 715, 725
(1966) 1.

The 1legislative history of the Rehabilitation Act, which is
worded identically to §1988, expressly incorporated the legisla-
tive history of the latter section.

Petrs also assert that CAl's decision conflicts with Maher v.
Gagne, 448 US 122, 128 n.10 (1980), which held that petr could

recover attorney's fees even though her success was based solely
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on the Social Security Act, since her constitutional claims were
sufficiently substantial to support federal jurisdiction, citing

the quoted legislative history. Sea Clammers is distinguishable

because that concerned the assertion of a federal statutory right
through §1983, while here and in the Maher footnote the question

is whether the assertion of a federal constitutional right

through §1983 is precluded by the comprehensiveness of the EAHCA.

Finally, petrs assert that CAl's decision conflicts with de-
cisions of CA8 and CA2 that hold that when a plaintiff prevails
under EAHCA so that factually identical §1983 claims based on the
Constitution are not reached, attorney's fees may still be award-

ed under §1988. Mcrahan; Benton; Ambach. Petrs say that Hymes,

the CA4 case cited by CAl, rested on a finding that the EAHCA
does not fall within the "and laws" language of §1983, so it does
not give rise to a §1983 claim. 1In the present case, petrs never
asserted that their EAHCA action was a §1983 claim, but rest
their claim for attorney's fees on the existence of substantial
constitutional claims alleged through §1983. Hymes also con-

flicts with Hensley v. Eckerhart, 51 USLW 4552, 4555 (US 5/15/83)

(time spent by attorney on unsuccessful contentions related to
the ones adopted by the court should not be subtracted in comput-
ing fee), in that CA4 awarded fees for time expended on a due
process claim, while denying fees for time spent on the EAHCA
claim.

Petrs request either summary reversal or plenary review and

reversal.
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Sea Clammers that suggests CAl's result. Also, I suspect that

the importance of the question justifies plenary review.

There is in addition the question whether the EAHCA precludes
awarding attorney's fees where the ©plaintiff has raised
unaddressed claims under the Rehabilitation Act. Because the
§1988 legislative history was incorporated into the Rehabilita-
tion Act, this issue appears little different from the §1988
qguestion, though less significant. CAl is apparently the first
court to confront the interaction of the EAHCA and the Rehabili-
tation Act.

5. RECOMMENDATION : I recommend CFR with an eye to

granting.
There is no response.

August 12, 1983 Neuhaus Opin in petn
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now sought). If the former, then the Eleventh Amendment does not
apply. In any event, the nal,
having been a Iirmed by CAl without cert. being sought, so that
Pennhurst cannot affect it. The award of attorney's fees pursu-
ant to a federal statute <ehnnid not raica an Eleventh Amendment
problem by itself., H"*%o v. Finney, 437 U.S. 678, 693-698
(1978) . (2) There should be no problem under 1988 in granting
tees where the relief was based on state law. The legislative
history of 1988 does not suggest any such limitation on awarding
tees where relief was actually granted under a nonfee statute.
In tact, the House report invokes the Gibbs tests of pendent ju-
risdiction over state-law claims to decide whether the nonfee
claim and the 1983 claim are closely related. The theory of
allowing fees in such cases is based on the doctrine of avoiding
constitutional questions, which applies with equal force (in the
absence of an Eleventh Amendment problem) when the alternative
law is state law as it does when the law is federal. Since I

doubt that either of these will be a problem, I recommend a

Joe
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riety of physical and emotional handicaps. When this pro-
ceeding began in November 1976, Tommy was 8 years old.
In the preceding December, the Cumberland School Commit-
tee had agreed to place Tommy in a day program at Emma
Pendleton Bradley Hospital in East Providence, R. I., and
Tommy began attending that program. In November 1976,
however, the Superintendent of Schools informed Tommy’s
parents, who are the other petitioners here, that the School
Committee no longer would fund Tommy’s placement be-
cause, as it construed Rhode Island law, the responsibility
for educating an emotionally disturbed child lay with the
State’s Division of Mental Health, Retardation and Hospitals
[MHRH]. App. 25-26.

Petitioners took an appeal from the decision of the Superin-
tendent to the School Committee. In addition, petitioners
filed a complaint under 42 U. S. C. §1983 in the United
States District Court for the District of Rhode Island against
the members of the School Committee, asserting that due
process required that the Committee comply with “Article
IX—Procedural Safeguards” of the Regulations adopted by
the State Board of Regents regarding Education of Handi-
capped Children [Regulations]® and that Tommy’s placement

'In November 1976, Rhode Island, through its Board of Regents for
Education, was in the process of promulgating new regulations concerning
the education of handicapped children. The old regulations, approved in
1963, had been issued by the State Department of Education and were en-
titled “Regulations—Education of Handicapped Children.” Most of the
new Regulations became effective October 1, 1977. Article IX of Section
One, however, was made effective June 14, 1976. See Section One, Art.
XII.

The Regulations were promulgated pursuant to R. I. Gen. Laws
§16-24-2 (1981). The immediately preceding section, § 16-24-1, sets out
the duty of the local school committee to provide, for a child, “who is either
mentally retarded or physically or emotionally handicapped to such an ex-
tent that normal educational growth and development is prevented,” such
type of special education “that will best satisfy the needs of the handi-
capped child, as recommended and approved by the board of regents for
education in accordance with its regulations.” Section 16-24-1 has its ori-
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in his program be continued pending appeal of the Superin-
tendent’s decision.

In orders issued in December 1976 and January 1977, the
District Court entered a temporary restraining order and
then a preliminary injunction. The court agreed with peti-
tioners that the Regulations required the School Committee
to continue Tommy in his placement at Bradley Hospital
pending appeal of the Superintendent’s decision. The School
Committee’s failure to follow the Regulations, the court con-
cluded, would constitute a deprivation of due process.

On May 10, 1978, petitioners filed a First Amended Com-
plaint. App. 49. By that time, petitioners had completed
the state administrative process. They had appealed the Su-
perintendent’s decision to the School Committee and then to
the State Commissioner of Education, who delegated respon-
sibility for conducting a hearing to an Associate Commis-
sioner of Education. Petitioners had moved that the Associ-
ate Commissioner recuse himself from conducting the review
of the School Committee’s decision, since he was an employee
of the State Educational Agency and therefore not an impar-
tial hearing officer. The Associate Commissioner denied the
motion to recuse.

All the state officers agreed that, under R. I. Gen. Laws,
Tit. 40, ch. 7 (1977), the responsibility for educating Tommy
lay with MHRH.? The Associate Commissioner acknowl-
edged petitioners’ argument that since §40.1-7-8 would re-
quire them to pay a portion of the cost of services provided to
Tommy,® the statute conflicted with the EHA, but concluded

gin in 1952 R. 1. Pub. Laws, ch. 2905, § 1, and was in effect in November
1976.

?Under § 40.1-7-3, enacted by 1971 R. I. Pub. Laws, ch. 89, art. 1, §1,
MHRH is charged “with the responsibility to promote the development of
specialized services for the care and treatment of emotionally disturbed
children and to cooperate to this end with all reputable agencies of a public
or private character serving such children . . . .”

*Section 40.1-7-8 provides: “The parents of children in the program,
depending upon their resources, shall be obligated to participate in the
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that the problem was not within his jurisdiction to resolve.

In their First Amended Complaint, petitioners added as
defendants the Commissioner of Education, the Associate
Commissioner of Education, the Board of Regents for Educa-
tion, and the Director of MHRH. They also specifically re-
lied for the first time on the EHA, noting that at all times
mentioned in the complaint, the State of Rhode Island had
submitted a plan for state-administered programs of special
education and related services and had received federal funds
pursuant to the EHA.*

In the First Count of their Amended Complaint, petition-
ers challenged the fact that both the hearing before the
School Committee and the hearing before the Associate Com-
missioner were conducted before examiners who were em-
ployees of the local or state education agency. They sought
a declaratory judgment that the procedural safeguards con-
tained in Article IX of the Regulations did not comply with
the Due Process Clause of the Fourteenth Amendment or
with the requirements of the EHA, 20 U. S. C. §1415, and
its accompanying regulations. They also sought an injunc-
tion prohibiting the Commissioner and Associate Commis-

costs of the care and treatment of their children in accordance with regula-
tions to be promulgated by the director.”

*The 1975 Amendment to the EHA, on which petitioners rely, became
effective October 1, 1977. Prior to that date, the federal requirements
governing States which, like Rhode Island, submitted state plans and re-
ceived federal money for the education of handicapped children were found
in the Education of the Handicapped Act, 84 Stat. 175, as amended in 1974,
88 Stat. 579. The obligations imposed on a State by that Act were to ex-
pend federal money on programs designed to benefit handicapped children.
From August 1974 to September 30, 1977, the Act also required that par-
ents be given minimal due process protections when the State proposed to
change the educational placement of the child. 88 Stat. 582, The state
hearing process in this case began on January 20, 1977, with a hearing be-
fore the School Committee. By the time petitioners’ appeal proeressed to
the Associate Commissioner of Education on November 2, 1! the 1975
Act was in effect. Unless otherwise indicated, future references to the
“EHA” refer to the 1975 amendments to that Act.
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sioner from conducting any more hearings in review of deci-
sions of the Rhode Island local education agencies (LEAs)
unless and until the Board of Regents adopted regulations
that conformed to the requirements of § 1415 and its regula-
tions. Finally, they sought reasonable attorney’s fees and
costs.

In the Second Count of their Amended Complaint, petition-
ers challenged the substance of the Associate Commissioner’s
decision. In their view, the decision violated Tommy’s
rights “under federal and state law to have his LEA provide
a free, appropriate educational placement without regard to
whether or not said placement can be made within the local
school system.” App. 61. They sought both a declaratory
judgment that the School Committee, not MHRH, was re-
sponsible for providing Tommy a free appropriate education,
and an injunction requiring the School Committee to provide
Tommy such an education. They also asked for reasonable
attorney’s fees and costs.

On December 22, 1978, the District Court issued an opinion
acknowledging confusion over whether, as a matter of state
law, the School Committee or MHRH was responsible for
funding and providing the necessary services for Tommy.
App. 108. The court also noted that if the Associate Com-
missioner were correct that Tommy’s education was gov-
erned by §40.1-7, the state scheme would appear to be in
conflict with the requirements of the EHA, since §40.1-7
may require parental contribution and may not require
MHRH to provide education at all if it would cause the De-
partment to incur a deficit. At the request of the state de-

£ e ~
( .00l
Comrrccce i m g e v e e mmee — e mermmeen =T @

resident handicapped student if the local educational pro-
grams were inadequate, and whether the cost of such pro-
grams was the responsibility of the local school committee or
of the MHRH.
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On May 29, 1979, the District Court granted partial sum-
mary judgment for the defendants on petitioners’ claim that
they were denied due process by the requirement of the
Regulations that they submit their dispute to the School
Committee and by the Associate State Commissioner’s re-
fusal to recuse himself. The court noted that the School
Committee’s members were not “employees” of the local edu-
cation agency, but elected officials, and determined that the
provision of the EHA directing that no hearing shall be con-
ducted by an employee of an agency or unit involved in the
education or care of the child does not apply to hearings con-
ducted by the state education agency.

On June 3, 1980, the Rhode Island Supreme Court issued
an opinion answering the certified questions. Smith v.
Cumberland School Committee, — R. I. ——, 415 A. 2d
168. Noting the responsibility of the Board of Regents for
Educatlon to comply with the requirements of the EHA, the
' [PU JED UL U . T SRR TSGR R ) PR R DR L!...\“,..“,\. ey
1 1
( 1
.IV.l.l.l.l\v.l.l wu yxuvxuc CUULGUIUVILIAL OSTL YILOD (10D UIIIUCU Gl LUt prsCT
ments, rather than supplants, the obligations of School Com-
mittees under § 16.24-1.

Petitioners thereafter filed their -~~~ A=-~~-~4 and
Suprlnmantel Cavanleint App 152, 14 a0 wuey auded to
Cot nder the Equal Protection Clause
of the Fourteenth Amendment and under §504 of the Re-
habilitation Act of 1973, as amended, 29 U. S. C. §794.
They also requested attorney’s fees under 42 U. S. C. §1988
and what was then 31 U. S. C. §1244(e) (1976 ed.).?

By the time of the filing of petitioners’ Second Amended Complaint on
September 16, 1980, attorney’s fees were available directly under the Re- -
habilitation Act. See Rehabilitation, Comprehensive Services, and Devel-
opmental Disabilities Amendments of 1978, §120, 92 Stat. 2982, 29
U. S. C. §794a. Instead of relying on that statute, however, petitioners
relied on 31 U. S. C. §1244(e) (1976 ed.) (now replaced by 31 U. S. C.
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ruled orally that petitioners were entitled to fees and costs in
the amount of $32,109 for the hours spent in the state admin-
istrative process both before and after the state defendants
were named as parties to the federal litigation. App. to Pet.
for Cert. A3 \58. Relying on New York Gaslight Club,
Inc. v. Carey, 447 U. S. 54 (1980), and its own opinion in
Turillo v. Tyson, 535 F. Supp. 577 (R. I. 1982), the court
reasoned that because petitioners were required to exhaust
their EHA remedies before bringing their § 1983 and § 504
claims, they were entitled to fees for those procedures. The
court agreed with respondents that petitioners were not enti-
tled to compensation for hours spent challenging the use of
employees as hearing officers. No fees were awarded for
hours spent obtaining the preliminary injunctive relief, as pe-
titioners already had been compensated for that work by the
school committee defendants. Finally, the court rejected
the defendants’ argument that fees should not be allowed be-
cause this was an action under the FHA which Anac nat nurg.
vide far fags, In the court’s view, i copuidents nau given ui-
Swuenn weight to the fact that petitioners had alleged equal
protection and § 1983 claims as well as the EHA claim. The
court added that it found #H8tThe equal protection claim peti-
tioners included in their second amended complaint to be col-
orable and nonfrivolous. Petitioners thus were entitled to
fees for prevailing in an action to enforce their § 1983 claim.

The Crrt ~F Anmncle wavnwend - Smgth v. Cumberland
School Coirvrrvvence , tvo 1. eu = o] 1983).  The court first
noted that, under what is labelled the “American Rule,” at-
torney’s fees are available as a general matter only when
statutory authority so provides. Alyeska Pipeline Co. v.
Wilderness Society, 421 U. S. 240 (1975). Here the action
and relief granted in this case fell within the reach of the
EHA, a federal statute that establishes a comprehensive fed-
eral-state scheme for the provision of special education to
handicapped children, but that does not provide for attor-
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ney’s fees.® For fees, the District Court had to look to
§ 1988 and § 505 of the Rehabilitation Act.

As to the § 198R claim, the court acknowledged the general
rule that wheu wic wiaim upon which a plaintiff actually pre-
vails is accompanied by a “substantial,” though undecided,
§ 1983 claim arising from the same nucleus of facts, a fee
award is appropriate. M~be~ - Tegpe 448 U. S, 122,
130-131 (1980). Here, peuuvners 31983 claims arguably
were at least substantial enough to support federal jurisdic-
tion. Ibid. Even ifthe § 1983 claims were substantial, how-
ever, the Court of Appeals concluded that, given the com-
prehensiveness of the EHA, Congress could not have
intended its omission of attorney’s fees relief to be rectiﬁed
by recourse to § 1988.

The Court of Appeals drew support for its conclusion from
this Court’s decision in Middlesex County Sewage Auth. v.
National S Mamammore Acem 453 T, S. 1 (1981). There
the Court uciu wav wueie wongress had provided compre-
hensive enforcement mechanisms for protection of a federal
right and those mechanisms did not include a private right of
action, a litigant could not obtain a private right of action by
asserting his claim under §1983. The Court of Appeals rec-
ognized that Sea Clammers might not logically preclude a
§1983 action for violation of the EHA, since the EHA ex-

*The District Court purported to award relief on the basis of state law.
In light of the decision in Pemnhurst State School and Hospital v.
Halderman, —— U. S. — (1984), that was improper. The propriety of
the injunctive relief, however, is not at issue here. We think the Court of
Appeals was correct in treating the relief as essentially awarded under the
EHA, since petitioners had challenged the State Commissioner’s construc-
tion of state law on the basis of their rights under the EHA, and since the
question of state law on which petitioners prevailed was certified by the
District Court in an effort to avoid a Supremacy Clause conflict with the
EHA. It is clear that the EHA creates a right, enforceable in federal
court, to the free appropriate public education required by the statute.
Board of Education v. Rowley, 458 U. S. 176 (1982); 20 U. S. C.
§ 1415(e)(2).
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pressly recognizes a private right of action, but it does sup-
port the more general proposition that when a statute creates
a comprehensive remedial scheme, intentional “omissions”
from that scheme should not be supplanted by the remedial
apparatus of § 1983. In the view of the Court of Appeals, the
fact that the §1983 claims alleged here were based on inde-
pendent constitutional violations rather than violations of the
EHA was immaterial. The constitutional claims alleged—a
denial of due process and a denial of a free appropriate public
education because of handicap—are factually identical to the
EHA claims. If a litigant could obtain fees simply by an in-
cantation of §1983, fees would become available in almost
every case.”

The court disposed of the Rehabilitation Act basis for fees
in a similar fashion. Even if Congress did not specifically in-
tend to pre-empt § 504 claims with the EHA, the EHA’s com-
prehensive remedial scheme entails a rejection of fee-shifting
that properly limits the fees provision of the more general
Rehabilitation Act.

Because of confusion in the circuits over the proper inter-
" play among the various statutory and constitutional bases for
relief in cases of this nature, and over the effect of that inter-
play on the provision of attorney’s fees,® we granted certio-
rari, U. S. (1983).

"The Court of Appeals added that it did not intend to indicate that the
EHA in any way limits the scope of a handicapped child’s constitutional
rights. Claims not covered by the EHA should still be cognizable under
§ 1983, with fees available for such actions. The court noted, for instance,
that to the extent petitioners’ securing of a preliminary injunction fell out-
side any relief available under the EHA, attorney’s fees might be appropri-
ate for that relief. Because the award of fees against the School Commit-
tee for work done in obtaining the preliminary injunction was not
challenged on appeal, the court had no occasion to decide the issue.

8See, e. g., Quackenbush v. Johnson City School District, 716 F. 2d 141
(CA2 1983) (§1983 remedy, including damages, available for claim that
plaintiff was denied access to EHA procedures); Department of Education
v. Katherine D., 727 F. 2d 809 (CA 9 1983) (EHA precludes reliance on
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IT

Petitioners insist that the Court of Appeals simply ignored
the guidance of this Court in Maher v. Gagne, supra, that a
prevailing party who asserts substantial but unaddressed
constitutional claims is entitled to attorney’s fees under 42
U. S. C. §1988. They urge that the reliance of the Court of
Appeals on Sea Clammers was misplaced. Sea Clammers
had to do only with an effort to enlarge a statutory remedy
by asserting a claim based on that statute under the “and
laws” provision of § 1983.° In this case, petitioners made no
effort to enlarge the remedies available under the EHA by
asserting their claim through the “and laws” provision of
§1983. They presented separate constitutional claims,
properly cognizable under §1983. Since the claim on which
they prevailed and their constitutional claims arose out of a
“common nucleus of operative fact,” Maher v. Gagne, 448
U. S., at 132, n. 15, quoting H. R. Rep. No. 94-1558, p. 4, n.
7 (1976), and since the constitutional claims were found by
the District Court and assumed by the Court of Appeals to be
substantial, petitioners urge that they are entitled to fees
under §1988. In addition, petitioners presented a substan-

§ 1983 or §504); Robert M. v. Benton, 671 F. 2d 1104 (CA8 1982) (fees
available under § 1988 because plaintiff made colorable due process as well
as EHA challenges to use of state agency employee as hearing officer);
Hymes v. Harnett County Board of Education, 664 F. 2d 410 (CA4 1981)
(claims made under the EHA, § 504 and § 1983; fees available for due proc-
ess relief not available under the EHA); Anderson v. Thompson, 658 F. 2d
1205 (CA7 1981) (EHA claim not assertable under § 1983; attorney’s fees
therefore not available).

*42 U. S. C. § 1983 provides a remedy for a deprivation, under color of
state law, “of any rights, privileges, or immunities secured by the Con-
stitution and laws” (emphasis added). In Maine v. Thiboutot, 448 U. S. 1
(1980), the Court held that § 1983 authorizes suits to redress violations by
state officials of rights created by federal statutes as well as by the Federal
Constitution and that fees are available under § 1988 for such statutory
violations.

Sea Clammers excluded from the reach of Thiboutot cases in which Con-
gress specifically foreclosed a remedy under § 1983. 453 U. S., at 19.
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tial claim under § 504 of the Rehabilitation Act. Since § 505
of that Act authorizes attorney’s fees in the same manner as
does §1988 and in fact incorporates the legislative history of
§1988, see 124 Cong. Rec. 30346 (1978) (remarks of Sen.
Cranston), the reasoning of Maher applies to claims based on
§504. Petitioners therefore, it is claimed, are entitled to
fees for substantial, though unaddressed, § 504 claims.

Respondents counter that petitioners simply are attempt-
ing to circumvent the lack of a provision for attorney’s fees in
the EHA by resorting to the pleading trick of adding surplus
constitutional claims and similar claims under § 504 of the Re-
habilitation Act. Whatever Congress’ intent was in au-
thorizing fees for substantial, unaddressed claims based on
§1988 or §505, it could not have been to allow plaintiffs to
receive an award of attorney’s fees in a situation where Con-
gress has made clear its intent that fees not be available.

Resolution of this dispute requires us to explore congres-
sional intent, both in authorizing fees for substantial
unaddressed constitutional claims and in setting out the elab-
orate substantive and procedural requirements of the EHA,
with no indication that attorney’s fees are available in an ac-
tion to enforce those requirements. We turn first to peti-
tioners’ claim that they were entitled to fees under 42
U. S. C. §1988 because they asserted substantial constitu-
tional claims.

I1I

As the legislative history illustrates and as this Court has
recognized, § 1988 is a broad grant of authority to courts to
award attorney’s fees to plaintiffs seeking to vindicate federal
constitutional and statutory rights. Maine v. Thiboutot, 448
U. S. 1, 9 (1980); Maher v. Gagne, supra; Hutto v. Finney,
437 U. S. 678, 694 (1978); S. Rep. No. 94-1011, p. 4 (1976) (a
prevailing plaintiff “‘should ordinarily recover an attorney’s
fee unless special circumstances would render such an award
unjust,”” quoting Newman v. Piggie Park Enterprises, Inc.,
390 U. S. 400, 402 (1968)). Congress did not intend to have
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that authority extinguished by the fact that the case was set-
tled or resolved on a nonconstitutional ground. Maher v.
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ship between the claims on v**-* ~ffort was expended and
the ultimate reli * ° "ained. sley v. Eckerhart, ——
U. S. ~ (1983, n v. Stenson, U. S. (1984).

Thus, for example, fees are not properly awarded for work
done on a claim on which a plaintiff did not prevail and which
involved distinetly different facts and legal theories from the
claims on the basis of which relief was awarded. Hensley v.
Eckerhart, —— U. S., at ——. Although, in most cases,
there is no clear line between hours of work that contributed
to a plaintiff’s success and those that did not, district courts
remain charged with the responsibility, imposed by Con-
gress, of evaluating the award requested in light of the rela-
tionship between particular claims for which work is done
and the plaintiff’s success. Id., at — — —.
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constitutional claim was to avoid penalizing a litigant for the
fact that courts are properly reluctant to resolve constitu-
tional questions if a nonconstitutional claim is dispositive.
H. R. Rep. No. 94-1558, p. 4, n. 7. That purpose does not
alter the requirement that a claim for which fees are awarded
be reasonably related to the plaintiff’s ultimate success. It
simply authorizes a district court to assume that the plaintiff
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has prevailed on his fee-generating claim and to award fees
appropriate to that success.*

In light of the requirement that a claim for which fees are
awarded be reasonably related to the plaintiff’s ultimate suc-
cess, it is clear that plaintiffs may not rely simply on the fact
that substantial fee-generating claims were made during the
course of the litigation. Closer examination of the nature of
the claims and the relationship between those claims and pe-
titioners’ ultimate success is required.

Besides making a claim under the EHA, petitioners as-
serted at two different points in the proceedings that proce-
dures employed by state officials denied them due process.
They also claimed that Tommy was being discriminated
against on the basis of his handicapping condition, in violation
of the Equal Protection Clause of the Fourteenth
Amendment. A

The first due process claim may be disposed of briefly.
Petitioners challenged the refusal of the School Board to
grant them a full hearing before terminating Tommy’s fund-
ing. P+ o memed-d So-- against the School
Board fu. wici casvion s vmvemineg wee wljunction to prevent
that due process deprivation. The award was not challenged
on appeal and we therefore assume that it was proper.

The fact that petitioners prevailed on their initial due proc-
ess claim, however, by itself does not entitle them to fees for
the subsequent administrative and judicial proceedings.
The due process claim that entitled petitioners to an order

" The legislative history also makes clear that the fact that a plaintiff has
prevailed on one of two or more alternative bases for relief does not pre-
vent an award of fees for the unaddressed claims, as long as those claims
are reasonably related to the plaintiff’s ultimate success. See S. Rep. No.
94-1011, p. 6 (1976), citing Davis v. County of Los Angeles, 8 EPD 19444
(CD Cal. 1974). See also Hensley v. Eckerhart, — U. 8., at ——. The
same rule should apply when an unaddressed constitutional claim provides
an alternative, but reasonably related, basis for the plaintiff’s ultimate
relief.
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maintaining Tommy’s placement throughout the course of the
subsequent proceedings is entirely separate from the claims
petitioners made in those proceedings. Nor were those pro-
ceedings necessitated by the School Board’s failings. Even
if the School Board had complied with state regulations and
had guaranteed Tommy’s continued placement pending ad-
ministrative review of its decision, petitioners still would
have had to avail themselves of the administrative process in
order to obtain the permanent relief they wantec n inter-
pretation of state law that placed on the School Board the ob-
ligation to pay for Tommy’s education. Petitioners’ initial
due process claim is not sufficiently related to their ultimate
success to support an award of fees for the entire proceeding.
We turn, therefore, to petitioners’ other § 1983 claims.

As petitioners emphasize, their §1983 claims were not
based on alleged violations of the EHA," but on independent
claims of constitutional deprivations. As the Court of. Ap-
peals recognized, however, petitioners’ constitutional claims,
a denial of due process and a denial of a free appropriate pub-
lic education as guaranteed by the Equal Protection Clause,
P vriwbrraller 1dAantinaal +A At TTITA n]n;mm.lz The question

Lo ve aonuu, witiviviy, s macuses wunge 288 intended that

" Courts generally agree that the EHA may not be claimed as the basis
for a § 1983 action. See, e. 9., Quackenbush v. Johnson City School Dis-
trict, supra; Department of Education v. Katherine D., supra; Anderson
v. Thompson, supra.

2 The timing of the filing of petitioners’ second amended complaint, after
the Supreme Court of Rhode Island had ruled that petitioners were enti-
tled to the relief they sought, reveals that the equal protection claim added
nothing to petitioners’ claims under the EHA and provides an alternative
basis for denying attorney’s fees on the basis of that claim. There is, of
course, nothing wrong with seeking relief on the basis of certain statutes
because those statutes provide for attorney’s fees, or with amending a com-
plaint to include claims that provide for attorney’s fees. But where it is
clear that the claims that provide for attorney’s fees had nothing to do with
a plaintiff’s success, Hensley v. Eckerhart, supra, requires that fees not be
awarded on the basis of those claims.
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the EHA be the exclusive avenue through which a plaintiff
may assert those claims.

B
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stitutional obligations to provide public education for handi-
capped children. Both the provisions of the statute and its
legislative history indicate that Congress intended handi-
capped children with constitutional claims to a free appropri-
ate public education to pursue those claims through the care-
fully tailored administrative and judicial mechanism set out in
the statute.

In the statement of findings with which the EHA begins,
Congress noted that there were more than 8,000,000 handi-
capped children in the country, the special education needs of
most of whom were not being fully met. 20 U. S. C.
§§ 1400(b)(1), (2), and (3). Congress also recognized that in a
series of “landmark court cases,” the right to an equal educa-
tion opportunity for handicapped children had been estab-
lished. S. Rep. No. 94-168, p. 6 (1975). See also id., at 13
(“It is the intent of the Committee to establish and protect
the right to education for all handicapped children and to pro-
vide assistance to the States in carrying out their responsibil-
ities under State law and the Constitution of the United
States to provide equal protection of the laws”). The EHA
was an attempt to relieve the fiscal burden placed on States
and localities by their responsibility to provide education for
all handicapped children. 20 U. S. C. §§1400(b)(8) and (9).
At the same time, however, Congress made clear that the
EHA is not simply a funding statute. The responsibility for
providing the required education remains on the States. S.
Rep. No. 94-168, at 22. And the Act establishes an enforce-
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able substantive right to a free appropriate public education.
See Board of Education v. Rowley, 4568 U. S. 176 (1982).
See also 121 Cong. Rec. 37417 (1975) (statement of Sen.
Schweiker: “It can no longer be the policy of the Government
to merely establish an unenforceable goal requiring all chil-
dren to be in school. [The bill] takes positive necessary
steps to insure that the rights of children and their families
are protected”).® Finally, the Act establishes an elaborate
procedural mechanism to protect the rights of handicapped
children. The procedures not only ensure that hearings con-
ducted by the State are fair and adequate. They also effect
Congress’ intent that each child’s individual educational
needs be worked out through a process that begins on the
local level and includes ongoing parental involvement, de-
tailed procedural safeguards, and a right to judicial review.
§§1412(4), 1414(a)(5), 1415. See also S. Rep. No. 94-168, at
11-12 (emy asizing the role of parental involvement in assur-
ing that aj ropriate services are provided to a handicapped
child); id., at p. 22; Board of Education v. Rowley, 4568 U. S.,
at 208-209.

In light of the comprehensive nature of the procedures and
guarantees set out in the EHA and Congress’ express efforts
to place on local and state educational agencies the primary
responsibility for developing a plan to accommodate the
needs of each individual handicapped child, we find it difficult
to believe - at Congress also meant to leave undisturbed the

¥ Prior to 1975, federal provisions for the education of handicapped chil-
dren were contained in the Education of the Handicapped Act, passed in
1970, 84 Stat. 175, and amended in 1974, 88 Stat. 579 (current version at 20
U. S. C. §1400 et seq.). The Act then provided for grants to States to fa-
cilitate the development of programs for the education of handicapped chil-
dren. §611(a). The only requirements imposed on the States were that
they use federal funds on programs designed to meet the special education
needs of handicapped children, § 613(a), and that parents or guardians be
guaranteed minimum procedural safeguards, including prior notice and an
opportunity to be heard when a State proposed to change the educational
placement of the child. §614 (d). See n. 4, supra.
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ability of a handicapped child to go directly to court with an
equal protection claim to a free appropriate public educa-
tion.* Not only would such a result render superfluous most
of the detailed procedural protections outlined in the statute,
but, more important, it would run counter to Congress’ view
that the needs of handicapped children are best accommo-
dated by having the parents and the local education agency
work together to formulate an individualized plan for each
handicapped child’s education. No federal district court pre-
sented with a constitutional claim to a public education can
duplicate that process.

We do not lightly conclude that Congress intended to pre-
clude reliance on §1983 as a remedy for a substantial equal
protection claim. Since 1871, when it was passed by Con-
gress, §1983 has stood as an independent safeguard against
deprivations of federal constitutional and statutory rights.
See Patsy v. Florida Board of Regents, 457 U. S. 496 (1982);
Mitchum v. Foster, 407 U. S. 225, 242 (1972); Monroe v.
Pape, 365 U. S. 167, 183 (1961). Nevertheless, §1983 is a
statutory remedy and Congress retains the authority to re-

“The District Court in this case relied on similar reasoning—that Con-
gress could not have meant for a plaintiff to be able to circumvent the EHA
administrative process—and concluded that a handicapped child asserting
an equal protection claim to public education was required to exhaust his
administrative remedies before making his § 1983 claim. See Turillo v.
Tyson, 535 F. Supp. 577, 583 (R. 1. 1982), cited in the District Court’s oral
decision of April 30, 1982, App. to Pet. for Cert. A40. Because exhaustion
was required, the court, relying on New York Gaslight Club, Inc. v.
Carey, 447 U. S. 54 (1980), concluded that attorney’s fees were appropri-
ate under § 1988 for work performed in the state administrative process.

The difference between Carey and this case is that in Carey, the statute
that authorized fees, Title VII, also required a plaintiff to pursue available
state administrative remedies. In contrast, nothing in § 1983 requires
that a plaintiff exhaust his administrative remedies before bringing a
§ 1983 suit. See Patsy v. Florida Board of Regents, 457 U. S. 496 (1982).
If § 1983 stood as an independent avenue of relief for petitioners, then they
could go straight to court to assert it.
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peal it or replace it with an alternative remedy."* The crucial
consideration is what Congress intended. See Brown v.
GSA, 425 U. S. 820, 825-829 (1976); Johnson v. Railway Ex-
press Agency, 421 U. S. 454, 459 (1975), Adickes v. S. H.
Kress & Co., 398 U. S. 144, 151, n. 5 (1970).

In this case, we think (‘nnarecc’ intant ic cloar,  Allowing
a plaintiff to circumvent ... —ace. ciieeeeeee..ive remedies
would be inconsistent with Congress’ carefully tailored
scheme. The legislative history gives no indication that
Congress intended such a result.®® Rather, it indicates that

%There is no issue here of Congress’ ability to preclude the federal
courts from granting a remedy for a constitutional deprivation. Even if
Congress repealed all statutory remedies for constitutional violations, the
power of federal courts to grant the relief necessary to protect against con-
stitutional deprivations or to remedy the wrong done is presumed to be
available. See Bell v. Hood, 327 U. S. 678, 684 (1946); Bivens v. Six Un-
known Fed. Narcotics Agents, 403 U. S. 388, 396 (1971); id., at 400-406
(Harlan, J., concurring in judgment).

' Petitioners insist that regardless of the wisdom of requiring resort to
available EHA remedies before a handicapped child may seek judicial re-
view, Congress specifically indicated that it did not intend to limit the judi-
cial remedies otherwise available to a handicapped child. If that were
true, we would agree with petitioners that Congress’ intent is controlling
and that a §1983 remedy remained available to them. See Johnson v.
Railway Express Agency, 421 U. S. 454, 459 (1975). The sentence in the
legislative history on which petitioners rely, however, is not the clear ex-
pression of congressional intent petitioners would like it to be.

The sentence on which petitioners rely is included in the Committee Re-
port of the Senate’s version of the EHA. S. Rep. No. 94-168, pp. 27-28
(1975). The Senate bill included a requirement, not in the Conference bill,
see Senate Conference Report No. 94455, pp. 3940 (1975), that the
States set up an entity for ensuring compliance with the EHA. The com-
pliance entity would be authorized, inter alia, to receive complaints re-
garding alleged violations of the Act. The Committee added that it did
“not intend the existence of such an entity to limit the right of individuals
to seek redress of grievances through other avenues, such as bringing civil
action in Federal or State courts to protect and enforce the rights of handi-
capped children under applicable law.” S. Rep. No. 94-168, p. 26 (1975).
In the context in which the statement was made, it appears to establish
nothing more than that handicapped children retain a right to judicial re-
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Congress perceived the EHA as the most effective vehicle
for protecting the con: "™ *° 7 ° " f a handicapped child
to a public education. herefore, that where
the EHA is available t. . ......c.c.. ... child asserting a right
to a free appropriate public education, based either on the
EHA or on the Equal Protection Clause of the Fourteenth
Amendment, the EHA is the exclusive avenue through which
the child and his parents or guardian can pursue their claim.

C

Petitioners o the par-
tiality of the wocee oo ig coeee. o 1 whether
this claim will support an award of attorney’s fees has two as-
pects—whether the procedural safeguards set out in the
EHA manifest Congress’ intent to preclude resort to § 1983
on a due process challenge and, if not, whether petitioners
are entitled to attorney’s fees for their due process claim.
We find it unnecessary to resolve the first question, because
we are satisfied that even if an independent due process chal-
lenge may be maintained, petitioners are not entitled to at-
torney’s fees for their particular claim."

view of their individual cases. It does not establish that they can choose
whether to avail themselves of the EHA process or go straight to court
with an equal protection claim.

"We note that the issue is not the same as that presented by a substan-
tive equal protection claim to a free appropriate public education. The
EHA does set out specific procedural safeguards that must be guaranteed
by a State seeking funds under the Act. See 20 U. S. C. §1415. And
although some courts have concluded that the EHA does not authorize in-
junctive relief to remedy procedural deficiencies, see, e¢. g., Hymes v.
Harnett County Board of Education, 664 F. 2d 410 (CA4 1981), other
courts have construed the district courts’ authority under § 1415(e)2) to
grant “appropriate relief” as including the authority to grant injunctive re-
lief, either after an unsuccessful and allegedly unfair administrative pro-
ceeding, or prior to exhaustion of the state remedies if pursuing those rem-
edies would be futile or inadequate. See, e. g., Robert M. v. Benton, 622
F. 2d 370 (CA8 1980); Monahan v. Nebraska, 491 F. Supp. 1074 (Neb.
1980), aff’d in part and vacated in part, 645 F. 2d 592 (CAS8 1981); Howard
S. v. Friendwood Independent School District, 4564 F. Supp. 634 (SD Tex.
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Petitioners’ plea for injunctive relief was not made until
after the administrative proceedings had ended. They did
not seek an order requiring the Commissioner of Education
to grant them a new hearing, but only a declaratory judg-
ment that the state regulations did not comply with the re-
quirements of due process and the EHA, and an injunction
prohibiting the Commissioner from conducting further hear-
ings under those regulations. App. 59-60. That due proc-
ess claim and the substantive claim on which petitioners ulti-
mately prevailed involved entirely separate legal theories
and, more important, would have warranted entirely differ-
ent relief. According to their complaint, petitioners did not
even seek relief for themselves on the due process claim, but
sought only to protect the rights of others coming after them
in the administrative process. The efforts petitioners subse-
quently expended in the judicial process addressed only the
substantive question as to which agency, as a matter of state
and federal law, was required to pay for Tommy’s education.

1978); Armstrong v. Kline, 476 F. Supp. 583, 601-602 (ED Pa. 1979), re-
manded on other grounds sub nom. Battle v. Pennsylvania, 629 F. 2d 269
(CA3 1980), cert. denied, 452 U. S. 968 (1981); North v. District of Colum-
bia Board of Education, 471 F. Supp. 136 (D. C. 1979). See also 121
Cong. Rec. 37416 (1975) (remarks of Sen. Williams) (“exhaustion of the ad-
ministrative procedures established under this part should not be required
for any individual complainant filing a judicial action in cases where such
exhaustion would be futile either as a legal or practical matter”).

On the other hand, unlike an independent equal protection claim, mainte-
nance of an independent due process challenge to state procedures would
not be inconsistent with the EHA’s comprehensive scheme. Under either
the EHA or §1983, a plaintiff would be entitled to bypass the adminis-
trative process by obtaining injunctive relief only on a showing that irrepa-
rable harm otherwise would result. See Monahan v. Nebraska, 645 F. 2d
592, 598-599 (CAS8 1981). And, while Congress apparently has deter-
mined that local and state agencies should not be burdened with attorney’s
fees to litigants who succeed, through resort to the procedures outlined in
the EHA, in requiring those agencies to provide free schooling, there is no
indication that agencies should be exempt from a fee award where plaintiffs
have had to resort to judicial relief to force the agencies to provide them
the process they were constitutionally due.
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Whether or not the state procedures accorded petitioners the
process they were due had no bearing on that substantive
question.

We conclude that where, as here, petitioners have pre-
sented distinctly different claims for different relief, based on
different facts and legal theories, and have prevailed only on
a non-fee claim, they are not entitled to a fee award simply
because the other claim was a constitutional claim that could
be asserted through §1983. See Hensley v. Eckerhart, ——
U. S., at ——. We note that a contrary conclusion would
mean that every EHA plaintiff who seeks judicial review
after an adverse agency determination could ensure a fee
award for successful judicial efforts simply by including in his
substantive challenge a claim that the administrative process
was unfair. If the court ignored the due process claim but
granted substantive relief, the due process claim could be
considered a substantial unaddressed constitutional claim and
the plaintiff would be entitled to fees.®® It is unlikely that
Congress intended such a result.

v

We turn, finally, to petitioners’ claim that they were enti-
tled to fees under §505 of the Rehabilitation Act, because
they asserted a substantial claim for :lief under § 504 of that
Act.

Much of our analysis of petitioners’ equal protection claim
is applicable here. The EHA is a comprehensive scheme de-
signed by Congress as the most effective way to protect the

¥ Even if the court denied the due process claim, as here, it is arguable
that the plaintiff would be entitled to have an appellate court determine
whether the district court was correct in its ruling on the due process
claim. In this case, the District Court ruled against petitioners on their
due process claim and the Court of Appeals determined, on appeal from the
District Court’s award of substantive relief, that the issue was moot.
Nevertheless, in considering the propriety of the District Court’s award of
fees, the Court of Appeals recognized that the due process claim was at
least substantial enough to support federal jurisdiction. 703 F. 24, at 7.
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right of a handicapped child to a free appropriate public edu-
cation. We concluded above that in enacting the EHA, Con-
gress was aware of, and intended to accommodate, the claims
of handicapped children that the Equal Protection Clause re-
quired that they be ensured access to public education. We
also concluded that Congress did not intend to have the EHA
scheme circumvented by resort to the more general provi-
sions of § 1983. We reach the same conclusion regarding pe-
titioners’ §504 claim. The relationship between the _ 1A
and §504, however, requires a slightly different analysis
from that required by petitioners’ equal protection claim.

Section 504 and the EHA are different substantive stat-
utes. While the EHA guarantees a right to a free appropri-
ate public education, § 504 simply prevents discrimination on
the basis of handicap. But while the EHA is limited to
handicapped children seeking access to public education,
§504 protects handicapped persons of all ages from dis-
crimination in a variety of programs and activities receiving
federal financial assistance.

Because both statutes are built around fundamental no-
tions of equal access to state programs and facilities, their
substantive requirements, as applied to the right of a handi-
capped child to a public education, have been interpreted to
be strikingly similar. In regulations promulgated pursuant
to §504, the Secretary of Education * has interpreted § 504 as
requiring a recipient of federal funds that operates a public
elementary or secondary education program to provide a free
appropriate public education to each qualified handicapped
person in the recipient’s jurisdiction. 34 CFR §104.33(a)

¥ The regulations were promulgated by the Secretary of Health, Educa-
tion, and Welfare (HEW). 42 Fed. Reg. 22676 (1977). The functions of
the Secretary of HEW under the Rehabilitation Act and under the EHA
were transferred in 1979 to the Secretary of Education under the Depart-
ment of Education Organization Act, §301(a), 93 Stat. 677, 20 U. S. C.
§ 3441(a).
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(1983).? The requirement extends to the provision of a pub-
lic or private residential placement if necessary to provide a
free appropriate public education. §104.33(c)(3). The regu-
lations also require that the recipient implement procedural
safeguards, including notice, an opportunity for the parents
or guardian to examine relevant records, an impartial hear-
ing with opportunity for participation by the parents or
guardian and representation by counsel, and a review proce-
dure. §104.36. The Secretary declined to require the exact
EHA procedures, because those procedures might be inap-
propriate for some recipients not subject to the EHA, see 34
CFR, subtitle B, ch. 1, App. A, p. 371, but indicated that
compliance with EHA procedures would satisfy § 104.36.

On the other hand, although both statutes begin with an
equal protecton premise that handicapped children must be
given access to public education, it does not follow that the
affirmative requirements imposed by the two statutes are the
same. The significant difference between the two, as ap-
plied to special education claims, is that the substantive and
procedural rights assumed to be guaranteed by both statutes
are specifically required only by the EHA.

Section 504, 29 U. S. C. § 794, provides, in pertinent part,
that:

“No otherwise qualified handicapped individual in the
United States, . . . shall, solely by reason of his handi-
cap, be excluded from the participation in, be denied the
benefits of, or be subjected to discrimination under any

® Regulations under §504 and the EHA were being formulated at the
same time. The § 504 regulations were effective June 3, 1977. 42 Fed.
Reg., at 22676. The EHA regulations were effective October 1, 1977.
Id., at 42474. The Secretary of HEW and the Commissioner of Education
emphasized the coordination of effort behind the two sets of regulations
and the Department’s intent that the § 504 regulations be consistent with
the requirements of the EHA. See 41 Fed. Reg. 56967 (1976); 42 Fed.
Reg., at 22677.
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program or activity receiving Federal financial assist-

»”

ance . ...

In Southeastern Community College v. Davis, 442 U. S.
397 (1979), the Court emphasized that § 504 does not require
affirmative action on behalf of handicapped persons, but only
the absence of discrimination against those persons. 442
U. S., at 411412. In light of Dawis, courts construing § 504
as applied to the educational needs of handicapped children
have expressed confusion about the extent to which § 504 re-
quires special services necessary to make public education ac-
cessible to handicapped children.®

In the EHA, on the other hand, Congress specified the af-
firmative obligations imposed on States to ensure that equal
access to a public education is not an empty guarantee, but
offers some benefit to a handicapped child. Thus, the stat-
ute specifically requires “such . . . supportive services . . . as
may be required to assist a handicapped child to benefit from
special education,” see Board of Education v. Rowley, 458
U. S., at 200, including, if the public facilities are inadequate
for the needs of the child, “instruction in hospitals and insti-
tutions.” 20 U. S. C. §§1401(16) and (17).

We need not decide the extent of the guarantee of a free
appropriate public education Congress intended to impose
under §504. We note the uncertainty regarding the reach of
§504 to emphasize that it is only in the EHA that Congress
specified the rights and remedies available to a handicapped
child seeking access to public education. Even assuming
that the reach of §504 is coextensive with that of the EHA,

# Courts generally have upheld the § 504 regulations on the grounds that
they do not require extensive modification of existing programs and that
States and localities generally provide nonhandicapped children with edu-
cational services appropriate to their needs. See Phipps v. New Hanover
County Board of Education, 551 F. Supp. 732 (ED N. C. 1982). But see
Colin K. v. Schmidt, 715 F. 2d 1, 9 (CA1 1983) (in light of Dawis, require-
ment that a school system provide a private residential placement could not
be imposed under § 504).
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there is no doubt that the remedies, rights, and procedures.
Congress set out in the EHA are the ones it intended to
apply to a handicapped child’s claim to a free appropriate
public education. We are satisfied that Congress did not in-
tend a handicapped child to be able to circumvent the re-
quirements or supplement t : remedies of the EHA by re-
sort to the general antidiscr ination provision of § 504.
There is no suggestion that § 504 adds anything to petition-
ers’ substantive right to a free appropriate public education.?
The only elements added by §504 are the possibility of
circumventing EHA administrative procedures and going
straight to court with a §504 claim,® the possibility of a dam-
ages award in cases where no such award is available under
the EHA,* and attorney’s fees. As discussed above, Con-
gress’ intent to place on local and state educational agencies
the responsibility for determining the most appropriate edu-

20f course, if a State provided services beyond those required by the
EHA, but discriminatorily denied those services to a handicapped child,
§ 504 would remain available to the child as an avenue of relief. In view of
the substantial overlap between the two statutes and Congress’ intent that
efforts to accommodate educational needs be made first on the local level,
the presumption in a case involving a claim arguably with the EHA should
be that the plaintiff is required to exhaust EHA remedies, unless doing so
would be futile.

# Lower courts appear to agree, however, that unless doing so would be
futile, EHA administrative remedies must be exhausted before a § 504
claim for the same relief available under the EHA may be brought. See,
e. g., Riley v. Ambach, 668 F. 2d 635 (CA2 1981); Phipps v. New Hanover
County Board of Education, supra; Harris v. Campbell, 472 F. Supp. 51
(ED Va. 1979); H. R. v. Hornbeck, 524 F. Supp. 215 (Md. 1981).

%“There is some confusion among the circuits as to the availability of a
damages remedy under § 504 and under the EHA. Without expressing an
opinion on the matter, we note that courts generally agree that damages
are available under § 504, but are available under the EHA only in excep-
tional circumstances. See, e. g., Miener v. Missourt, 673 F. 2d 969, 978
(CAB 1982), cert. denied, - U. S. —— (1983); Anderson v. Thompson,
658 F. 2d 1205 (CAT 1981); Monahan v. Nebraska, 491 F. Supp., at 1094;
Hurry v. Jones, 560 F. Supp. 500 (R. 1. 1983); Gregg B. v. Board of Educa-
tion, 535 F. Supp. 1333, 1339-1340 (ED N. Y. 1982).
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cational plan for a handicapped child is clear. To the extent
§ 504 otherwise would allow a plaintiff to circumvent that
state procedure, we are satisfied that the remedy conflicts
with Congress’ intent in the EHA.

Congress did not explain the absence of a provision for a
damages remedy and attorney’s fees in the EHA. Several
references in the statute itself and in its legislative history,
however, indicate that the omissions were in response to
Congress’ awareness of the financial burden already imposed
on States by the responsibility of providing education for
handicapped children. As noted above, one of the stated
purposes of the statute was to relieve this financial burden.
See 20 U. S. C. §81400(b)(8) and (9). Discussions of the
EHA by its proponents reflect Congress’ intent to “make
every resource, or as much as possible, available to the direct
activities and the direct programs that are going to benefit
the handicapped.” 121 Cong. Rec. 19501 (1975) (remarks of
Sen. Dole). See also id., at 37025 (procedural safeguards
designed to further the congressional goal of ensuring full
educational opportunity without overburdening the local
school districts and state educational agencies) (remarks of
Rep. Perkins); S. Rep. No. 94-168, p. 81 (minority views cog-
nizant of financial burdens on localities). The Act appears to
represent Congress’ judgment that the best way to ensure a
free appropriate public education for handicapped children is
to clarify and make enforceable the rights of those children
while at the same time endeavoring to relieve the financial
burden imposed on the agencies responsible to guarantee
those rights. Where §504 adds nothing to the substantive
rights of a handicapped child, we cannot believe that Con-
gress intended to have the careful balance struck in the EHA
upset by reliance on § 504 for otherwise unavailable damages
or for an award of attorney’s fees.

We emphasize the nayraumace af ar halding.  We do not
address a situation wucre wie wiia s nue available or where
§504 guarantees substantive rights greater than those avail-
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No. 82-2120, Smith v. Robinson

TO: Justice Powell

FROM: Cammie

You were right -- this opi

ever, consistent with your vote a. cunieirence, auu 4+ Levvsuies
that you join. The procedural historv is complicated. See pp.
1-10. Relevant here is the fact that after completing adminis-
trative remedies, petrs filed a first amended complaint in feder-
al DC consisting of two counts -- Count One was a procedural due
process claim under §1983 (see p. 4); Count Two was a substantive
claim under state law and the EHA (see p.5). If they prevailed,
Petrs could recover attorneys fees on count one but not on count
two. The DC certified the substantive state law claim to the
state supreme court, which resolved it in favor of petrs. This
result gave petrs all they asked for on their substantive claim.
Thereafter, petrs filed a second amended complaint in DC adding
to Count Two claims under the Equal Protection Clause of the 1l4th
Amendment and under §504 of the Rehabilitation Act. Claims under
both these provisions would entitle prevailing plaintiffs to at-
torneys fees. The questions presented here are whether petrs may
recover fees under their Equal Protection claim, their §504
claim, or their procedural due process claims. CAl said no and
this Court agrees.

On the merits, the opinion may be summarized as follows:
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1. Under Maher v. Gagne, 448 U.S. 122 (1980), when the claim

upon which a plaintiff actually prevails is accompanied by a
"substantial," though undecided, §1983 clainl arising from the
Sem~ mAlane AF fanba 5 fee award is appropriate. At pages 13-
14, Ji ' *'-- Plo=tme sstoblioban bha A3 ikdAna] variiramant that
the unaddressed §1983 claim be "re=ecanahlu ralatad™ to the claim
on which the plaintitt prevailed. <wnis reguiremenc is taken from
Hensley and Blum and seems to be a good one.

2. Justice Blackmun then applies the "reasonably related"
test to the §1983 claims asserted here.

(a) He holds first that petrs' claim that the School
Board violated procedural due process by not granting a hearing
before terminating Tommy's education is not reasonably related to
the claims on which petrs prevailed. See page 15. I agree with
this.

(b) Later in the opinion, he holds that petrs' claim
that the subsequent administrative proceedings violated procedur-
al due process by failing to provide unbiased hearing officers
was is not reasonably related to the claims on which petrs pre-
vailed. See pages 21-22. I agree with this. Justice Blackmun
says that he need not also determine whether Congress intended
the EHA to be the exclusive remedy for this due process claim.
Page 20. However, he seems to decide the issue in note 17 and to
find that the EHA is not the exclusive remedy. I would eliminate
that note as unnecessary.

(c) Justice Blackmun finds that the other §1983 claims -

- the equal protection claim and the due process claim that the
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agency did not provide unbiased hearing officers -- are "reason-
ably related" to the EHA claims on which petrs prevailed. See
page 15. I agree with this.

3. Justice Blackmun then sets out to determine whether Con-
gress intended the EHA to be the exclusive avenue for vindicating
the substantive right at issue here, making unavailable any claim
for relief or fees under the equal protection claim.

Justice Blackmun concludes that the EHA is the exclusive
remedy and that petrs therefore are not entitled to fees for the
equal protection claim. See pages 16-20. He also indicates in a
footnote that fees are inappropriate on the alternate ground that
the equal protection claim was added after success on the sub-
stantive claim was clear, and therefore seems a ploy for fees.
See note 12 at page 15. I agree with both these conclusions, but
would eliminate note 15 as unnecessary.

4. Justice Blackmun's long discussion of the §504 claim boils
down +n tha fart that this ciaim 18 vrecliudged LOL Lue sawe rcasOn
the euudl proutection clialm Ls precLuded —— cie onoa proviaes che

excluslve remeay. bee pages <<iz—<o0. I agree with this conclu-

sion.
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Dear Harry,

I had thought there was a fairly good
argument that Maher controlled this case,
and my conference vote was cast on that
basis. However, the views I have expressed
in the past make me sympathetic to your
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Justice Blackmun
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