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Ston.te was decided in 1942. 1In 1948 the patent venue
statute was recodified and the question quickly arose whether
the recodification had effected any substantive changes in

the intendment of the law. In Fourco Glass Co v. Trasnmirra

Prod Co., supra, the question was firmly resolved in the

negative. This was a patent infringement suit against a
domestic corporate infringer. The precise question was
whether the general corporate venue statute could be applied
in a patent infringement suit. The general venue provision
stated th=t a corporation could be sued in any district in
which it was doing business. A suit was brought where a domestic
corporati.n was doing business but in which he had not committed
acts of infringement. To comply with the patent venue statute
the defendant must both do business and have committed acts
i

of infringement in the district. The Court held, tha%gnless
the revision had altered the substance of the statute, the
patent provision was the exclusive controll}ing venue statute.
The Court looked to the "Reviser's note" and concluded that
Congress uid not intend section 1391(c) to be an exception
to section 1400(b). As in Stonite, the opinion contains broad
language indicating that the patent infringement proviso is
the exclusive source of venue in all patent cases. Again,
however, the alien provision was not involved in the case.

In 1967, the CA7 was presented with the precise question

involved in the instant case. In Coulter Electronics Inc v.

A,B. Lars, supra, the CA held that a patent infringement

suit against an alien corporation could only be brought
in the districts prescribed in the patent venue statute.

The CA relied on the Court's broad language in Stonite and
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Machine Co v. De lLavand, 1918, D.C.Ohio, 251 F. 631,
632 (si ) and cases cited. See also Keating v. Pennsyl-
vania C ., 1917, D.C.Ohio, 245 F. 155 and cases cited.)"

Sandusky Fou..dry, the ct noted, was a patent infringement

suit against an alien in which the court held that the patent
venue prc.is*on did not exclude the operation of the general
rule allowin- the institution of suits against aliens in any

district ~he = they might be served. As authority for that

Cound
propositiun, the Sandusky%cited, among other precedents,

Hohorst and 2ating (the other precedent cited in the Reviser's

Note).
’LM./*,

The Phi@efialso noted the injustice of reading the

e

patent-wenue provision as exclusive:

"the efc2ct of holding section 1400(b)'s requirements
\exclusi > in a suit against an alien would be to permit
a forei..a infringer, who conceivably could flood
this country with merchandise known by it to infringe, to
escape responsibility merely because it did not maintain

a regular place of business here. Such a construction
would work grave injustice in some cases by denying
victims any relief at all, even under circumstances
where fundamental fairness required the alien to subject
himself to the jurisdiction as a condition to his doing

business here," P 153,

This was the status of the law when the instant case
arrived at the CA9. There was language looking both ways

in the Supreme Court (compare Hohorst against Stonite & Fourco)

and there vas a split in the lower courts created by the

solo opinion in the CA7 case. The CA9 opted for the Phizer
result in a short 2-page Per Curiam. The CA does not say
anything more than that it approves of the SDNY and rejects the

CA7.
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