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Nos. 74-18 and 74-611 9.

cle :s, I reach this conclusion, the additional question would
rer in whether relinquishment of possession to counsel altered
the situation. I am inclined to think not, but again I need
further reflection and assistance from my clerks.

This is quite an important case for the government,
and the administration of our tax laws. It also presents an

important Fifth Amendment guestion.






The question then becomes whether the material sought
nere falls within the ambit of the Fifth's protection. The
Government suggests two reasons why the Fifth does not apply.
(1) The papers, produced by an accountant, are not ''private
papers,' and (2) the compelled production of papers which
only the accountant can authenticate is not ''testimonial
compulsion'.

(1) "Private papers.'" In Fister the accountant's

workpapers consisted of a list of disbursements and receipts
that the taxpayer himself could have compiled. At oral
argument you might ask exactly what the workpapers in Kasmir
contained; the parties don't say. 1I'll assume that the
Kasmir papers were also a product that the taxpayer himself
could have turned out.

If the papers had been physically prepared by a taxpayer,
they would be within the privilege. The issue is whether
papers prepared by an accountant on the basis of information
supplied by the taxpayer are insufficiently ''private'" to be
shielded by the privilege. The ''private papers' concept
derives from the "institutional papers" cases like Bellis.
It really ias no relevance here. Who physically compiles

documents dealing with the financial affairs of an individual

should make no difference. As you said in Couch:

[It would be meaningless to] hold here that the
business records which petitioner actually owned
would be protected in the hands of her accountant,
while business information communicated to her



accountant by letter and conversations in which
the accountant took notes, in addition to the
accountant's workpapers and photocopies of
petitioner's records, would not be subject to

a claim of privilege since title rested in the
accountant. Such a holding would thus place
unnecessary emphasis on the form of communication
to an accountant and the accountant's own working
methods, while diverting the inquiry from the
basic purposes of the Fifth Amendment's protections.
(409 U.S. at 332).

Thus, the workpapers are ''personal" to the taxpayer
and in his (constructive) possession. He should be able to
invoke the Fifth against their compelled pr tion. (The
taxpayers are correct in contending that th ability to
invoke the Fifth is not lost because the contents of the
papers have | eviously been disclosed to the accountants
or, in part, to the Government.)

(2) "Testimonial compulsion.' This argument is just

more drivel. The SG is right that the accountant would be
the only one who could authenticate the papers. But the
papers are relevant only insofar as they reflect what the
taxpayer ''said." It can't be thought that if the taxpayer
himself wrote down the information he could be compelled

to give it up simply because no one would be forcing him
to "testify'. The result shouldn't change just because the
authenticating testimony in the two cases would come from
different sources. In either case the taxpayer faces the

"trilen of falsification, self-incrimination, or contempt.

As to the subsidiary question whether Kasmir's attorney

has standing to assert the privilege - why not? If Hoffman
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type testimony from the taxpayer is in order, its no problem

for the Government to get it.

C.S.
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No. 74-611 U.S. v. Kasmir
No. 74-18 Fisher v U.S.

Is Couch Controlling?

Both sides rely upon my opinion in Coucut v. United States,

409 U.S. 322, The relevant facts may be summarized:

(i) The summons was directed to taxpayer's
accountant.

(ii) It called for production of "all books,
records, bank statements, cancelled checks, deposit
ticket copies, workpapers [etc.] pertaining to the tax
liability" of Mrs. Couch.

(iii) The accountant was ''an independent contractor' =
not an employee of Couch.

(iv) Although the accountant had possession Couch
"retained title in herself'.

(v) After service of the summons, the accountant

delivered the records to petitioner’s attorney.

The Question

Whether the "ownership'of these personal, business,
records by Couch entitled her to invoke the privilege where

the records were in the possession of her accountant?

Rationale of our Decision
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claim of Fifth Amendment privilege whenever the
documents in question are not in the possession
of the person claiming the privilege. 1In my
view, the privilege is available to one who

turns records over to a third person for
custodial safekeeping rather than disclosure

of information. . . . The privilege cannot
extend, however, to the protection of a taxpayer's
records conveyed to a retained accountant for use
in preparation of an income tax return, where the
accountant is himself obligated to prepare a
complete and lawful return."

L.F.pP., Jr.
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surrender of the papers themselves. At this point, Friendly

quoted Couch-

"By its very nature, the privilege is au intimate
and personal one'".

Distinguishing Couch

Beattie relied primarily on Couch, and Friendly went
to great pains to distinguish it. He relies on language in
Couch which emphasizes the personal nature of the privilege,
and on the Court's position (as Judge Friend  perceives it)
that "ownership unaccompanied by possession was insufficient
to trigger the privilege'.

It is obvious that the language in Couch is at least
ambiguous, and footnote 12, as Friendly notes - can certa.nly
be relied upon by the taxpayer. But Couch d s not

necessarily control the pending cases.

SS




































Supreme Gourt of the Pnited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

January 28, 1976

RE: Nos. 74-18 & 74-611 Fisher and Kasmir v.
United States

Dear Byron:

I'11 be writing a separate opinion in the

above.

Sincerely,

Mr. Justice White

cc: The Conference
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Waslhington, B. €. 20543 y

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 29, 1976

Re: Nos. 74-18 and 74-611 - Fisher v. United States,
et al.

Dear Byron:
Please join me.

Sincerely,

Mr. Justice White

Copies to the Conference



To: LFP
From: CRS

Re: Fisher v, United Staes, No. 74-18
United States v. Kasmir, No. 74-€ 1

As you will see when you read this circulation, it is a widely
sweeping opinion (reaching issues that may not be necessary to the
disposiation of the case). I am not prepared to give you any
xegkkakkk reliable help on your vote until I can study the case
more closely. Accordingly I ask you to defer voting for the
time being, for the reason to be stated.

The next argument calendat involves Andresen v. Maryland,

No. 74-1646. 1 will be doing the bench memo in that XX¥¥X case,
where one of the issues is whether papers protected by the Fifth
Amendment ruling of Boyd may be seized EKEHA pursuant to search
warrant. In connection with that bench memo I will have to read
the cases that are relevant to KX¥ Kasmir and Fisher. Thus,

I will be in a position to give you XHXXH a much more informed
view on some of the difficult and subtle points presented in this
case after I haye read those cases. 1 propose to make that bench

major

memo my next/order of business after redrafting RXEXAXK Ristaino.

If you need my views sooner, please let me know.



To: LFP
From: CRS
Re: Fisher & Kasmir, Nos. 74-18 and 74-611

You can and should join this opinio . (Having been educated
more fully in this area, I hereby recant at least some of my
bobtail memorandum.) I have only two things to bring to your
attention.

(1> AT p. 9 the circulation says that 'private information"
derives whatever protection it has from sources other than the 5th
amendment--specifying the fourth amendment,am# the first amendment,
an, evidentiary privileges. I mention this because you may or
may not think that there are other sources for the protection of
private information. Specifically, your concurring statement in

Sghrikxxwx California Bankers, 416 U.S., does not make clear

what you perceive as the sources of privacy. 1 take it from the
general tenor of the statement that vrn nrincinallv had firetr apnd
fourth amendment notions in mind. If so, Justice White's formulation
R I AT IR C v

(2) At pp. 8, 15-16, p. 28 n.ll, Justice White relies upon
Katz et al for the proposttion that oral communications may be XKEXX
seized and HX introduced without violation of the Fifth Amendment,
thus substantiating the proposition that written documents may also
be. The trouble is that the Court has never so held (despite his
use of the word 'holdings'" on p. 8). This matter is discussed in
my bench memo on Andresen. The Andresen case does squarely present
the issue of whether communications may be seized consistently with
the Fifth Amendment if Fourth amendment safeguards are met. It might

be a good idea to make these companion cases in order to have



real holdings for the KENXXKX Fourth-Fifth Amendment discussion.

On the other hand, the result in Andresen appears to me to be

a foregone conclusion, sn nerhanc this dnes no harm. Unless the
conference vote in Andresen is inconsistent with Justice White's
reliance on Katz, the statements made are in themselves good
predictions of the proper Fifth Amendment HXX¥X analysis of

the seizure of communications.

P.S. I have one minor technical reservation. The statement of
what was sought in No. 74-611 is set out at p.2. It includes
XXEXAXKAX ''retained copies' of correspondence. The latter part
of the opinion presumes that nq% of the documents sought were
written by the taxpayers and relies heavily on that notion. It
should therefore be made clear that the subpoena is construed to
not to include letters from the taxpayer to the accountant. I
mentioned this to John Nields and he asrees XX that it shonld

be noted. He will bring that to Justice White's attention.
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after the interviews—one day later in No, 74611 :

a week or two later in No. 74-18—the taxpayers obtait
from their respective accountants certain documents
lating to the preparation by the accountant of their -
returns. Shortly after obtaining the documents—Ia
the same day in No. 74611 and a few weeks later
No. 74-18—the taxpayers transferred the documents ..
their lawyers—respondent Kasmir and petitioner Fisher,
respectively—each of whom was retained to assist the
taxpayer in connection with the investigation. Upon
learning of the whereabouts of the documents, t}
Internal Revenue Service served summonses on tl..
attorneys directing them to produce documents listed
therein. In No. 74-611, the documents were describe
as “the following records of Tannebaum Bindler & Lew
[the accounting firm]-

“1. Accountant’s workpapers pertaining to D-
E. J. Mason’s books and records of 1969, 1970 anu
19712

“2. Retained copies of E. J. Mason’s income tax
returns for 1969, 1970 and 1971.

“3. Retained copies of reports and other corre-
spondence between Tanncbaum Bindler & Lewi
and Dr. E. J. Mason during 1969, 1970 and 1971

In No. 74-18, the documents demanded swere analyses
by the accountant of the taxpayers' income and expenses
which had been copied by the accountant from the tax-
payers’ cancelled checks and deposit receipts.” In No
74611, a summons was also scrved on the accountani
directing him to appear and testify concerning the docu.

2The “books and records concerned taxpaver's large medical
practice.

#The hushand taxpayers checks and deposit recelpts related to
his textile waste business  The wife's related to her women's wear

shor .
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ments to be produced by the lawyer. In each case, the
lawyer declined to comply with the summons directing
production of the documents, and enforcement actions
were commenced by the Government under 26 U. S. C.
§8 7402 (b) and 7604 (a). In No. 74611, the attorney
raised in defense of the enforcement action the taxpay-
er’s accountant-client privilege, his attorney-client privi-
lege, and his Fourth and Fifth Amendment rights. In
No. 74-18, the attorney claimed that enforcement would
involve compulsory self-incrimination of the taxpayers
in violation of their Fifth Amendment privilege, would
involve a seizure of the papers without necessary com-
pliance with the Fourth Amendment, and would violate
the taxpayers’ right to communicate in confidence with
their attorney. In No. 74-18 the taxpayers intervened
and made similar claims.

In each case the summons was ordered enforced by
the District Court and its order was stayed pending
appeal. In No, 74-18, Fisher v United States, — F. 2d
— (1974), petitioners’ appeal raised, In terms, only
their Fifth Amendment claim, but they argued in con-
nection with that claim that enforcement of the sum-
mons would involve a violation of the taxpayers' reason-
able expection of privacy and particularly so in light
of the confidential relationship of attorney to client,
The Court of Appeals for the Third Circuit after reargu-
ment en banc affirmed the enforcement order, holding
that the taxpayers had never acquired a possessory inter-
est in the documents and that the papers were not
immune in the hands of the attorney. In No. 74611,
a divided panel of the Court of Appeals for the Fifth
Circult reversed the enforcement order, Kasmir v. United
States, — F. 2d — (1974). The court reasoned that
by virtue of the Fifth Amendment the documents would
have been privileged from production pursuant to sum-
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violated by enforcement of the summonses involved in
these cases because enforcement against a taxpayer’s
lawyer would not “compel” the taxpayer to do any-
thing—and certainly would not compel him to be
“witness” against himself. The Court has held repeat-
edly that the Fifth Amendment 1s limited to prohibiting
the use of “physical or moral compulsion” exerted on
the person asserting the privilege, Perlman v. Unit
States, 247 U. S. 7, 15 (1918); Umited States v. Johnson,
228 U. S. 457, 458 (1913); Couch v. United States, + )
U. S. 322, 328-329, 336 (1973). See also Holt v. United
States, 218 U. S. 245, 252 (1910); United States v.
Dionisio, 410 U. S. 1 (1973); Schmerber v. California,
384 U. S. 757, 765 (1966); Burdeau v. McDowell, 256
U. S. 465, 476 (1921) ; California Bankers Assn. v. Shultz,
416 U. S. 21, 55 (1974). 1In Couch v. United Stat
supra, we recently ruled that the Fifth Amendmeus
rights of a taxpayer were not violated by the enforce-
ment of a documentary summons directed to her ac-
countant and requiring production of the taxpayer’s own
records 1n the possession of the accountans. We did so
on the ground that in such a case “the ingredient of per-
sonal compulsion agamnst an aceused is lacking.” Id.,
at 329

Here, the taxpayers are compelled to do no mo
than was the taxpayer in Couch. The taxpayers’ Fifth
Amendment privilege is therefore not violated by enforce-
ment of the summonses directed toward their attorneys.
This 1s true whether or not the Amendment would have
barred a subpocna directing the taxpayer to produce the
documents while they were in his hands.

The fact that the attorneys are agents of the taxpayers
does not change this result. Couch held as much,
since the accountant there was also the taxpayer's agent,
and in this respect reflected a longstanding view.
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Hale v. Henkel, 201 U, 8. 43, 69-70 (1906), the Court
said that the privilege “was never intended to permit
[a person] to plead the fact that some third person might
be incriminated by his testimony, even though he were
the agent of such person . .. the amendment is limited to
a person who shall be compelled in any criminal case to
be a witness against himself © (Emphasis in original.)
“It is extortion of information from the accused which
offends our sense of justice.” United States v. Couch,
supra, at 328. Agent or no, the lawyer is not the tax-
payer. The taxpayer is the ‘“accused,” and nothing is
being extorted from him.

Nor is this one of those situations, which Couch sug-
gested might exist, where constructive possession is so
clear or relinquishment of possession so temporary and
insignificant as to leave the personal compulsion upon
the taxpayer substantially intact. United States v.
Couch, supra, at 333. In this respect we see no differ-
ence between the delivery to the attorneys in these cases
and delivery to the accountant in the Couch case. As
was true in Couch, the documents sought were obtainable
without personal compulsion on the accused.

Respondents” argue, and the Fifth Circuit Court
of Appeals apparently agreed, that if the summons was
enforced, the taxpayers’ Fifth Amendment privilege
would be, but should not be, lost solely because they
gave their documents to their lawyers in order to obtain
legal advice. But this misconceives the nature of the
constitutional privilege. The amendment protects a per-
son from being compelled to be a witness against himself.
Here, taxpayers retained any privilege they ever had not
to be compelled to testify against themselves and not
to be compelled themselves to produce private papers
in their possession. This personal privilege was in no
way decreased by the transfer It 1 simply that by
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The proposition that the Fifth Amendment prote
private information obtained without compelling se..-
incriminating testimony 1is contrary to the clear holding -
of this Court that under appropriate safeguards private
incriminating statements of an accused may be overheard
and used 1n evidence, if they are not compelled at the
time they were uttered, Katz v. United States, 389 U. S.
347, 354 (1967); Osborn v. United States, 385 U. S. 323,
320-330 (1966), and Berger v. New York, 388 U. S. 4~
57 (1967), cf. Hoffa v. United States, 385 U. S. 293, 3u«
(1966), and that disclosure of private information me
be compelled if immunity removes the risk of incrimina-
tion. Kastigar v. United States, 406 U. S. 441 (1972).
If the Fifth Amendment protected generally against the
obtaining of private information from a man’s mouth
or pen or house, 1ts protections would presumably not be
lifted by probable cause and a warrant or by immunity.
The privacy invasion 1s not mitigated by immunity; and
the Fifth Amendment’s strictures, unlike the Fourth’s,
are not removed by showing reasonableness. The Fram-
ers addressed the subject of personal privacy directly in
the Fourth Amendment. They struck a balance so that
when the State’s reason to believe incriminating evi-
dence will be found becomes sufficiently great, the in-
vasion of privacy becomes justified and a warrant to
search and seize will issue. They did not seck m still
another Amendment—the Fifth—to achieve a general
protection of privacy but to deal with the more specific
issue of compelled self-incrimination

curring opinon of Black, J.). But the Court purported to
find elements of compulsion n such situations. “In either case he
is the unwilling source of the evidence, and the 5th Amendment
forbids that he shall be compelled to be a witness against himself
m a crimmal case.” Gouled v. Umted States, supra, at 306. Ir
any event the predicate for those cases, lacking here, was a violatior
of the Fourth Amendment,
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brief and at oral argument. Where the transfer to the
attorney is for the purpose of obtaining legal advice, we
agree with it.

Since each taxpayer transferred possession of the docu-
ments in question from himself to his attorney, in order
to obtain legal assistance in the tax investigations in
question, the papers, if unobtainable by summons from
the client, are unobtainable by summons directed to the
attorney by reason of the attorney-client privilege. We
accordingly proceed to the question whether the docu-
ments could have been obtained by summons addressed
to the taxpayer while the documents were in his posses-
sion. The only bar to enforcement of such summons
asserted by the parties or the courts below is the Fifth
Amendment’s privilege against self-incrimination. On
this question the Court of Appeals for the Fifth Cir-
cuit in this case is at odds with the Court of Appeals
for the Second Circuit, United States v Beattie, — F. 2d
— (1975).

111

The proposition that the Fifth Amendment prevents
compelled production of documents over objection that
such production might incriminate stems from Boyd v..
United States, 116 U. S. 616 (1886). Boyd involved a
civil forfeiture proceeding brought by the Government
against two partners for fraudulently attempting to im-
port 35 cases of glass without paying the preseribed duty.
The partnership had contracted with the Government to:
furnish the glass needed in the construction of a govern-
ment building. The glass specified was foreign glass, it
being understood that if part or all of the glass was
furnished from the partnership's existing duty-paid in-
ventory, it could be replaced by duty-free imports. Pur-
suant to this arrangement, 29 cases of glass were im-
ported by the partnership duty free. The partners then:
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Whether the Fifth Amendment would shield the tax-
payer from producing his own tax records in his posses-
sion is a question not involved here; for the paper
demanded here are not his “private papers,” see Boyd v
United States, supra, at —. We do hold that com-
pliance with a summons directing the taxpayer to pro-
duce the accountant’s documents involved in this case
would involve no incriminating testimony within the
protection of the Fifth Amendment.

The judgment of the Court of Appeals for the Fifth
Circuit in No. 74-611 is reversed. The judgment of the
Court of Appeals for the Third Cireuit in No. 74-18 is
affirmed.

So ordered.

Mg. JusTIcE STEVENS took no part in the considera-
tion or disposition of this case.






Supreme Gourt of the Pnited Bhues
Waslington, B. . 205%3

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

February 26, 1976

Re: No. 74-18 - Fisher v. United States
No. 74-611 United States v. Kasmir

Dear Byron:
Please join me.

Sincerely,

Mr., Justice White

cc: The Conference



Supreme ¢ ourt of the Buited States

Waslington, B. ¢. 20543 /

THE CHIEF JUSTICE

April 14, 1976

Re: (74-18 - Fi~t~~ -, U. S.
(74-611 - U, >, v. Kagmi~

Dear Byron:
I join your February 27 circulation.

Regards,

Mr. Justice White

Copies to the Conference



Supreme Court of the Bnited States
Baslington, B. §. 20543

CHAMBERS OF
THE CHIEF JUSTICE

April 14, 1976

Re: (74-18 - Tigsher v. U. S.
(74-611 - U. S. v. Kasmir

Dear Byron:
I join your February 27 circulation.

egards,

Mr. Justice White

Copies to the Conference
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