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acres. In June of 1973 the city passed '~ ~ -~ ~7i--=== S
creating an "RPD-1" zoning classification and classifying
appellants' and other parcels of land in this category. The
RPD-1 classification permits use of the land for (1) one family
dwellings; (2) open space uses; and (3) accessory buildings and
accessory use. Density is limited to not less than .2 nor more
than 1 dwelling unit per gross acre.

Appellants made no application to use or improve their
property following adoption of the ordinances. 1Instead, they
£i® - Tt tore-tfes =7-‘m against the city in Oct. 1973
seeking $2 mil. for the taking of the land. The city rejected
the claim in Nov. 1973.

In Dec. 1973, the ecitv acted under its eminent domain
authority pursuant to its comprehensive development plan and
€T medb bm mmedeme mmmalT amd sl T -ond.  However, in Nov. 1974

to rely upon the RPD-1
Zolly Classiiicaciun w prooceve cud beneficial qualities of
the property for the community. After withdrawl of the suit,
the city paid appellants $4,500 pursuant to statute for
appellants' necessary expenses incurred during the pendency of
the action, which sum did not include damages for financial
impairment during pendency of the eminent domain action of the
owner's right to sell.

In June 1975, appellants filed a complaint in county court
alleging (1) a claim sounding in inverse condemnation that the
city's actions had constituted a taking for which judgment for
just compensation should be granted, and (2) a claim for

declaratory relief that the offensive ordinances were invalid

\

because they were confiscatory and in excess of the city's



authority. The city demurred to the complaint and the court
dismissed both causes of action. The Cal. Ct. of Appeals
reversed the dismissal on the inverse condemnation cause of
action, but affirmed the dismissal of the complaint for

declaratory judgment.

HOLDING BELOW: The al. S.Ct+. rnled that a landowner

aggrieved by a zoning ordinance that substantially limits use
of his property may challenge both the constitutionality of the
ordinance and the manner in which it is applied { his property
by seeking to establish the invalidity of the ordinance either
through the remedy of declaratory relief or mandamus, but he
mav not recover damades on the theory of inverse condemnation.
The Ct. acknowledged the "clear, direct, ana unguestlionduvie
constitutional basis for the protection of private property"
found in the Fifth Amendment and in the state constitution.
These provisions placed substantive limitations on the exercise
of the police power but did not require that a remedy be
provided which would "transmute an excessive use of the police
power into a lawful taking for which compensation in eminent

domain must be paid.” It was a enfficient remedv to allow

K=~~~ ~xd An~nT avabnarve vAaliaf +A inualidate avraccivae 7nning

.
AvrAirnanAaas

The Court saw the availability of an inverse condemnation
remedy as a threat to legislative control over appropriate
land-use determinations, which took the weighing of costs and
benefits out of legislative hands and placed control of the
expenditure of public funds in the hands of the judiciary.
Quoting one commentator:

“Determining that a particular land-use control requires



compensation is an appropriate function of the judiciary,
whose function includes protection of individuals against
excesses of government. But it seems a usurpation of
legislative power for a court to force compensatlon.
Twea1ids+ion, o TS mmmmmm e “ion, would seem

ev ~= —o_ MOrE€ capewavicr smwmee ~- --—w-—, — . legislative
excesses."

Since the inverse condemnation remedy was not available,
the S.Ct. dismissed the complaint as to that cause of action.
Turning to the facts of this case to determine if declaratory
relief was appropriate, the 7+ #~und nn ovreeciva nse af the
zonina power. The Ct. ruled that a "zoning ordinance may be
unconstitutional and subject to invalidation only when its
effect is to deprive the landowner of substantially all
reasonable use of his property." 'Applying this test, the
limitation of development by the challenged ordinance to one
family unit per acre did not constitute a taking violative of
the federal or state constitutions.

The dissenting Justice relied on both state and federal
constitutional grounds. Under the state constitution, "private
property may be taken or damaged for public use only when just
compensation . . . has first been paid to . . . the owner."
Cal. Const., art. I, § 19. The dissent found the injury here
to constitute "damage" to the property within the meaning of
the state constitution. The dissent also asserted that
application of federal S.Ct. precedent would find a taking in
the circumstances of the case.

CONTENTIONS: Appellants paint a bleak picture, informing

the Court **»-t in the area of inverse condemnation "there is
abroad an ....2llectual vacuum of principle. This Court has
entertained cases of this type so infrequently, and disposed of

them with such paucity of doctrinal principle applicable to






declaratory or mandamus relief is inadequate to give effective
relief and thus denies due process. This result flows from the
asserted ability of zoning authorities to thwart mandamus
actions by delay tactics and to circumvent declaratory judgment
actions by altering the challenged regulations during pendency
of the suit. |

Appellee counters that governmental action that effects a
taking without compensation is unconstitutional and that this
infirmity can be removed either by awarding compensation or by
invalidating the governmental action, but there is no
constitutional requirement that enforced compensation be the
remedy. Appellee argues that the’practice of the federal cases
of awarding money damages rather than enjoining governmental
action proceeds from an interpretation of legislative intent,
not from a constitutional mandate.

On the facts of this case, appellee defends the Cal. S.Ct.
ruling that there was no taking because the limitation of land
use to one family dwellings did not deprive it of sufficient
value to violate the Constitution.

DISCUSSION: The cases do not indicate that the Fifth

Amendment requires a remedy of an action for inverse
condemnation. That provision places a limitation on
governmental power, which must be observed, and may be complied
with either by the award of compensation or the invalidation of
legislative action. The choice of remedies is one of
discerning legislative intent. It is, of course, a auestion of

state law whe [I N R ) o e mAavva~ntlu internreted the

3
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alleged the complete destruction of land values, and since the case

went off on the pleadings, we must accept as true that assertion of

no value. Yet, the r=1if S. . amiarelv fonnAd that the under the
current zoning ordinance -- of which it took 3judicial notice --
plaintiffa mav build "between one and five residences on their
property. This belies plaintiffs' claim that development of their
land 1is forever prevented." App. to Juris. St., at 13. That
certainly sounds correct to me.

The issue then is whether that determination disposes of the
case. The Calif. S. Ct. decided the damages question first, ruling
that the Agins had no damages remedy. Then, it turned to the request
for injunctive relief and found no taking. I would be inclined to
reverse the order in wnich the issues are considered. I would first
address whether there was argquably a taking, whether the plaintiffs
had a cause of action. The City insists that the California court's
interpretation of the zoning ordinance is binding on this Court as an

interpretation of state law. Eastlake v. Forest City Enterprises,

426 U.S. 668, 674 (1976). This seems correct. If there 1is no
taking, then there is no reason to reach the remedies issue.

Because the Court presumably granted cert to decide the
remedies question, it may well adopt the somewhat inverted approach
of the state court. In the expectation of that outcome, I will
address the remedies question.

The r=1if @ + ~ffavad Anly two (really ~=~' »~-~~~»35 for
halAina +hat an indnnetive remedv was sufficient for a landowner
whose propertv was “"taken" Dy an Ooverarawn zoning ordlndice. 1) To

avoid "chilling" the "exercise of police regulatory powers"; since we
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wish local bodies to be creative and resourceful in zoning for the
benefit of the community, we should not create monetary liability
when the local government louses up. Such liability will only deter
the full exercise of local powers. (This argument clearly parallels
the justification behind immunity in §1983 actions.) 2) By imposing
inverse condemnation remedies, the judiciary would usurp legislative
functions by intruding on the budgetary process. This variant of the
first reason simply recognizes the separation of powers implications
of a damages remedy.

~=~''--+5 attack this reasoning. They argue that the
courts intrude more directly in the local decisionmaking process when
they provide injunctive relief against a government program, rather

[T PR} 1

than simply provide compensation. Moreover, they ~ 7 he

practical effect of an iniunction is to give the local governments a
garnnA chnt at 2aninAa the nanr lanAnwner AT OT N1s Droverty. (The
appellants' brief is a bit strident; at one point, 1t 1likens the
legal position property owners in California in the 1980s to that of
blacks in Mississippi in the early 1960s.)

Tron Miman ~f anslocdic AnAny kA ma, The first, and most
obvious, is to focus on the requirements of the Fifth and Fourteenth
Amendments. Despite this Court's consistent whittling away at the
just-compensation clause, it still requires that no property be taken
by the government without the payment of just compensation. It has

been recognized at least since Pennsylvania Coal Co. v. Mahon that

gnvernmant reanlatinn mav he an nverarchina as to achieve a takir

Yet 1 tTnink tnat tne 1njuncrlve remedy satlsiles Lie wunstitucadr

requirement. If the government regulation is enjoined, then there 1s
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no taking. Thus, the Calif. S. Ct. would seem on solid ground.
Whether or not an injunctive or damage remedy 1is more or 1less
intrusive on executive decisions 1is a decision that state courts
should make according to their best judgment. It is not implicated
in the Fifth Amendment issue in this ca

There is the niagaling guestio
use during the interim between promulga
abolition by the courts. The California couurc LUuIU Li@L Luac couiw
not be a taking, and I suppose I agree. That temporary loss of value
must be viewed as part of the price paid for belonging to organized
society that attempts positive governmental action.

A final series of thoughts centers on the practical features
2f the case. Ideally, the sort of arrangement you want is one that
permits the local government the freedom to choose between altering
its land use regulation and actually acquiring the land. Some have
suggested a sort of "contingent" action for inverse condemnation. If
the 1landowner won the inverse condemnation suit, the municipality
would be given a certain period of time to either initiate eminent
domain proceedings or revise its regulations. Ellickson, Suburban

Growth Controls: An Economic and Legal Analysis, 86 Yale L.J. 385,

507-509 (1977). That sort of flexible remedy certainly seems
preferable. In an amicus brief, the <97 insists that the Calif. S.
Ct.'s decision will lead to that result. The SG argues that after a
zoning ordinance is struck down, the town will have the choice of
filing appropriate condemnation proceedings, reenacting the ordinance
with a compensation provision, or abandoning the regulation.

Although this prediction is pleasant enough, I am not sure that the



6.
SG fully appreciates the ©possible instransigence of a 1local
government. In any event, I do not see how the Constitution mandates

the type of remedy that would explicitly provide the Ellickson-type

policy.










































79-602—OPINION
2 AGINS ». TIBURON

The appellants filed a two-part complaint against the city
in State Superior Court. The first cause of action sought
$2 million in damages for inverse condemnation.® The second
cause of action requested a declaration that the zoning ordi-
nances were facially unconstitutional. The gravamen  both
claims was the appellants’ assertion that the city had taken
their property without just compensation in violation of the
Fifth and Fourteenth Amendments. The complaint alleged
that land in Tiburon has greater value than any other subur-
ban property in the State of California. App. 3. The ridge-
lands that appellants own “possess magnificant views of San
Francisco Bay and the scenic surrounding areas [and] have
the highest market values of all lands” in Tibvron. Id., at 4.
Rezoning of the land “forever prevented [its] development for
residential use. . . .” Id., at 5. Therefore, the appellants
contended, the city had “completely destroyed the value of
[appellants’] property for any purpose or use whatsoever. ...”
Id. at 7?

The city demurred. claiming that the complaint failed to
state a  se of action. The Superior Court sustained the
demurrer ind the California Supreme Court aflirmed. 24
Cal. 3d 266, 598 P. 2d 25 (1979). The State Supreme Court
first considered the inverse condemnation claim. It held that/
a landowner who challenges the constitutionality of a zoning
ordinance may not “sue in inverse condemnation and thereby

city abandoned those proceedings, and its complaint was dismise-"  The
appellants were reimbursed for ccxtx ineurred in connectien with tuc action.

2 Inverse condemnation should be distinguizhed from cminent domain,
Eminent demain refers to a legal proceeding in which a government asserts
its authority to condemn property. United States v. Clarke, — U. 8.
——, —— (1980). Inverse condemnation is “a shorthand description of the
manner in which a landewner recovers just ccmpensation for a taking of
his preperty when condemnation proccedings have not been instituted.”
Id., at —.

3 The appellants also contended that the city’s aborted attempt to
acquire the land through eminent domain had destroved the use of the
land during the pendency of the condemnation proceedings. JAIO,
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transmute an excessive use of th

taking for which compensation i

paid.” Id., at 273, 598 P. 2d, :

for such a taking, the court con

declaratory judgment. Turning therefore to the apnellants’
claim for declaratory relief, the California Supreme C  t held
that the zoning or“~<nces had not deprived the appellants
of their property +  out compensation in violation of the
Fifth Amendment.?

We noted probable jurisdiction. 444 U. S. 1011 (1000,
We now affirm the holding that the zoning ordinance on
its face does not take the appellants’ property without just
compensation.®

*The State Superior Court granted the appellants leave to a  1d the
cause of action secking a declaratory judgment, but the appellants did not
avail themselves of that opportunity.

? The Culifornia Supreme Court also rejected appellants’ argument that
the institution and abandonment of cminent domain proceedings them-
selves constituted a taking. The court found that the city had acted
reasonably and that general municipal planning decisions do not violate
the Fifth Amendment.

6 The appellants also contend that the state courts erred by sustaining
the demurrer despite their uncontroverted allegations that the zoning ordi-

nance - 'd “forever prevent . .. development for residential use,” App. 5,
and “ ipletely destro[y] the value of [appellant’s] property for any
purpese ur use whatsoever | J7id., at 7. The California Supreme Court

compared the express terms . .he zoning ordinances with the factual alle-
gations of the complaint. The terms of the ordinances permit construc-
tion of one to five residences on the appellants’ five-acre tract. The court
therefore rejected the contention that the ordinances prevented all use of
the land.  Under California practice, allegations in a complaint are taken
te be true unless “contrary to law or to a fact of which a court may take
judicial notice.” Dale v. City of Mountain View, 55 Cal. App. 3d 101,
105, 127 Cal. Rptr. 520, 522 (1976) ; see Martinez v. Socoma Cos., Inc., 11
Cal. 3d 394, 521 P. 2d 841, 844 (1974). California courts may take
judicial notice of municipal ordinances. Cal. Evid. Code § 452 (b) (West
1966). 1In this case, the State Supreme Court merely rejected allegations
inconsistent with the explicit terms of the ordinance under review. The
appellants’ objection to the State Supreme Court’s application of state
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II

The Fifth Amendment guarantees that private property
shall not “be taken for public use, without just compensa-
tion.” The appellants’ complaint framed the question as
whether a zoning ordinance that prohibits all development, of
their land effects a taking under the Fifth and Fourteenth
Amendments. The California Supreme Court rejected the
appellants’ characterization of the issue by holding, as a mat-
ter of state law, that the terms of the challenged ordinance
allow the appellants to construct between one and five resi-
dences on their property. The court did not consider whether
the zoning ordinance would be unconstitutional if ap] ed to
prevent appellants from building five homes. Because the
appellants have not submitted a plan for development of their
property as the ordinances permit, there is as yet no concrete
controversy regarding the application of the specific zoning pro-
visions. See Socialist Labor Party v. Gilligan, 406 U. S. 583,
588 (1972). Sece also Goldwater v. Carter, 444 U. S. 996,
097 (1979) (PoweLy, J., concurring). Thus, the only ques-
tion properly before us is whether the mere enactment of the
zoning ordinances constitutes a taking.

The application of a general zoning law to particular prop-
erty effects a taking if the ordinance does not substantially
advance legitimate state interests, see Nectow V. City of
Cambridge, 277 U. 8. 183, 188 (192 or denies a owner
economically viable use of his land, see Penn Central Trangp.
Corp. v. New York City, 438 U. S. 104, 138, n. 36 )78).
The determination that governmental action constitutes a
taking is, in essence, a determination that the public at large,
rather than a single owner, must bear the burden of an exer-
cise of state power in the public interest. Although no pre-
cise rule determines when property has been taken, see Kaiser
Aetna v. United States, 444 U. S. 164 (1979), the question

law does not raise a federal question appropriate for review by this Court.
See Patterson v. Colorado, 205 U. 8. 454, 461 (1907).
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necessarily requires a weighing of private and public interests.
The seminal decision in Village of Fuclid v. Ambler Co., 272
U. S. 365 (1926), is illustrative. In that case, the landowner
challenged the constitutionality of a municipal ordinance that
restricted commercial development of his property. Despite
alleged diminution in value of the owner’s land, the Court
held that the zoning laws were facially constitutional. They
bore a substantial relationship to the public welfare, and their
enactment inflicted no irreparable injury upon the landowner.
Id., at 395-397.

In this case, the zoning ordinances substantially advance
legitimate governmental goals. The State of California has
determined that the development of local open-space plans
will discourage the “premature and unnecessary conversion of
open-space land to urban uses.” Cal. Govt. Code § 65561 (b)
(West. Supp. 1979)." The specific zoning regulations at issue
are exercises of the city’s police power to protect the residents
of Tiburon from the ill-effects of urbanization.® Such govern-
mental purposes long have been recognized as legitimate. See
Penn Central Transp. Co. v. New York City, supra, at 129;
Village of Belle Terre v. Boraas, 416 U, S. 1, 9 (1974); City
of Euclid v. Ambler Co., supra, at 394-395.

The ordinances place appellants’ land in a zone limited to
single-family dwellings, accessory buildings, and open-space

7 The State also recognizes that the preservation of open space is neces-
sary “for the assurance of the continued availability of land for the pro-
duction of food and fiber, for the enjoyment of scenic beauty, for recrea-
tion and for the use of natural resourees.” Cal. Govt. Code § 65561 (a)
(West. Supp. 1980); see Tiburon, Cal, Ordinance No. 124 N. S. § 1 (f)
and (h).

8 The City Couneil of Tiburon found that
“[i]t is in the public interest to avoid unnecessary conversion of open space
land to strictly urban uses, thercby protecting against the resultant
adverse impacts, such as air, noise and water pollution, traffic congestion,
destruction of scenic beautv, disturbance of the ecology and the environ-
ment, hazards related to geology, fire and flood, and other demonstrated
consequences of urban sprawl” Ordinance No. 124 N. S. §1 (¢).
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III

The State Supreme Court determined that the appellants
could not recover damages for inverse condemnation even if
the zoning ordinances constituted a taking. The court stated
that only mandamus and declaratory judgment are remedies
available to such a landowner. Because no taking has oc-
curred, we need not consider whether a State may limit the
remedies available to a person whose land has been taken
without just compensation.

The judgment of the Supreme Court of California is

Affimed.

stitute a taking. See nn. 1, 3, and 5, supra. The State Supreme Court
correctly rejected the contention that the municipality’s good-faith plan-
ning activities, which did not result in successful prosecution of an eminent
domain claim, so burdened the appellants’ enjoyment of their property as
to constitute a taking. Sce also City of Walnut Creek v. Leadership
Housing Systems, Inc., 73 Cal. App. 3d 611, 620-624, 140 Cal. Rptr. 690,
605-697 (1977). Even if the appellants’ ability to sell their property was
limited during the pendency of the condemnation proceeding, the appel-
lants were free to sell or develop their property when the proceedings
ended. Mere fluctuations in value during the process of governmental
decisionmaking, absent extraordinary delay, are “incidents of ownership.
They cannot be considered as a ‘taking’ in the constitutional sense.”
Danforth v. United States, 308 U. S. 271, 285 (1939). See Thomas w.
Garland, Inc. v. City of St. Louis, 596 F. 2d 784, 787 (CAS), cert. denied,
—— U. 8. — (1979); Reservation Eleven Associates v. District of Colum-~
bia, — U. 8. App. D. C. —, 420 F. 2d 153, 157-158 (1969); Virgin
Islands v. 50.05 Acres of Land, 185 F. Supp. 495, 498 (VI 1977; 2
Nichols, Eminent Domain § 6.13 [3] (3d ed. 1979).
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The appellants filed a two-part complaint against the city
in State Superior Court. The first cause of action sought
$2 million in damages for inverse condemnation.? The second
cause of action requested a declaration that the zoning ordi-
nances were facially unconstitutional. The gravamen of both
claims was the appellants’ assertion that the city had taken
their property without just compensation in violation of the
Fifth and Fourteenth Amendments. The complaint alleged
that land in Tiburon has greater value than any other subur-
ban property in the State of California. App. 3. The ridge-
lands that appellants own “possess magnificant views of San
Francisco Bay and the scenic surrounding areas [and] have
the highest market values of all lands” in Tiburon. Id., at 4.
Rezonmg of the land “forever prevented [its] development for
residential use. . . .” Id., at 5. Therefore, the appellants
contended, the city had “completely destroyed the value of
[appellants’] property for any purpose or use whatsoever. .. !
Id. at7?

The city demurred. claiming that the complaint failed to
state a cause of action. The Superior Court sustained the
demurrer,* and the California Supreme Court affirmed. 24
Cal. 3d 266, 598 P. 2d 25 (1979). The State Supreme Court
first considered the inverse condemnation claim. Tt held that

city abandoned those proceedings, and its complaint was dismissed. The
appellants were reimbursed for cests incurred in connection with the action.
_ zTpverse condemnation should be distinguished from eminent domnuin.
Emment domain refers to « legal proceeding in which a government asserts
its authority to condemmn property. United States v. Clarke, — U. S.
— —- (1980). Inverse condemnation is “a shorthand description of the
manner in which a landewner recovers just compensation for a tuking of
his property when condemnation proceedings have not been instituted.”
Id., at —.
~ 3The appellants also contended that the c¢ity’s aborted attempt to
acquire the land through eminent domain had destroved the use of the
land during the pendency of the condemnation proceedings. JA10.

4 The State Superior Court granted the appellants leave to amend the
cause of action seeking a declaratory judgment, but the appellants did mgt
avail themselves of that opportunity,
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a landowner who challenges the constitutionality of a zoning
ordinance may not ‘““sue in inverse condemnation and thereby
transmute an excessive use of the police power into a lawful
taking for which compensation in eminent domain must be
paid.” Id., at 273, 598 P. 2d, at 28. The sole remedies
for such a taking, the court concluded, are mandamus and
declaratory judgment. Turning therefore to the appellants’
claim for declaratory relief, the California Supreme Court held
that the zoning ordinances had not deprived the appellants
of their property without compensation in violation of the
Fifth Amendment.®

We noted probable jurisdiction. 444 U. S. 1011 (1980).
We now affirm the holding that the zoning ordinance on
its face does not take the appellants’ property without just
compensation.®

3 The California Supreme Court also rejected appellants’ argument that
the institution and abandonment of eminent domain proceedings them-
selves constituted” a takihg. The court found that the city h " ucted
reagonably and that general municipal planning decisions do no. ..olate
the Fifth Amendment.

¢ The appellants also contend that the state courts erred by sustaining
the demurrer despite their uncontroverted allegations that the zoning ordi-
nance would “forever prevent . . . development for residential use,” App. 5,
and “completely destro[y] the value of [appellant’s] property for any
purpose or use whatsoever . . . 7 id.,at 7. The California Supreme Court
compared the express terms of the zoning ordinances with the factual alle-
gations of tlie complaint. The terms of the ordinances permit construe-
tion of one to five residences on the appellants’ five-acre tract. The court
thierefore rejected the contention that the ordinances prevented all use of
the land. Under California practice, allegations in a complaint are taken
to be true unless “contrary to law or to a fact of which a court may take
judicial notice.”” Ddle v. City of Mountuin View, 55 Cal. App. 3d 101,
105, 127 Cal. Rptr. 520, 522 (1976) ; sce Martinez v. Socoma Cos., Inc., 11
Cul. 3d 394, 521 P. 2d S41, 844 (1974). Culifornia courtr may take
judieial notice of mumieipal ordinances. Cal. Evid. Code § 452 (b) (West
1966). In this case. the State Supreme Court merely rejected allegations
inconsistent with the explicit terins of the ordinance under review. The
appellants’ objection:to the State Supremec Court's -uapplication: of -stateé«
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The Fifth Amendment guarantees that private property
shall not “be taken for public use, without just compensa-
tion.” The appellants’ complaint framed the question as
whether a zoning ordinance that prohibits all development of
their land effects a taking under the Fifth and Fourteenth
Amendments. The California Supreme Court rejected the
appellants’ characterization of the issue by holding, as a mat-
ter of state law, that the terms of the challenged ordinance
allow the appellants to construct between one and five resi-
dences on their property. The court did not consider whether
the zoning ordinance would be unconstitutional if applied to
prevent appellants from building five homes. Because the
appellants have not submitted a plan for development of their
property as the ordinances permit, there is as yet no concrete
controversy regarding the application of the specific zoning pro-
visions. See Socialist Labor Party v. Gilligan, 406 U. S. 583,
588 (1972). See also Goldwater v. Carter, 444 U. S. 996,
997 (1979) (PowkLL, J., concurring). Thus, the only ques-
tion properly before us is whether the mere enactment of the
zoning ordinances constitutes a taking.

The application of a general zoning law to particular prop-
erty effects a taking if the ordinance “does not
advawee legitimate state interests, see Nectow v. City of
Cambridge, 277 U. S. 183, 188 (1928). or denies a owner
economically viable use of his land, see Penn Central Transp.
Corp. v. New York City, 438 U. S. 104, 138, n. 36  ¥78),
The determination that governmental action constitutes a
taking is, in essence, a determination that the public at large,
rather than a single owner, must bear the burden of an exer-
eise of state power in the public interest. Although no pre-
cise rule determines when property has been taken, see Kaiser
Aetna v. United States, 444 U. 8. 164 (1979), the question

£€M a ou,@sw
re/ﬂ;Lm:/.,,; " 1,

law does not ruise a federal question appropriate for review by this Court.

See Patterson v. Colovado, 205 U. 8. 454, 461 (1907).
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necessarily requires a weighing of private and public interests.
The seminal decision in Village of Euclid v. Ambler Co., 272
U. S. 365 (1926), is illustrative. In that case, the landowner
challenged the constitutionality of a municipal ordinance that
restricted commercial development of his property. Despite
alleged diminution in value of the owner’s land, the Court
held that the zoning laws were facially constitutional. They
bore a substantial relationship to the public welfare, and their
enactment inflicted no irreparable injury upon the landowner.

Id., at 395-397. ane eloted
In this case, the zoning ordinancesgsubstantially ad-mﬁ\—“'—)

+o legitimate governmental goals. The State of California has
determined that the development of local open-space plans
will discourage the “premature and unnecessary conversion of
open-space land to urban uses.” Cal. Govt. Code § 65561 (b)
(West. Supp. 1979).7 The specific zoning regulations at issue
are exercises of the city’s police power to protect the residents
of Tiburon from the ill-effects of urbanization.® Such govern-
mental purposes long have been recognized as legitimate. See
Penn Central Transp. Co. v. New York City, supra, at 129;
Village of Belle Terre v. Boraas, 416 U. S. 1, 9 (1974); City
of Euclid v. Ambler Co., supra, at 394-395.
The ordinances place appellants’ land in a zone limited to
single-family dwellings, accessory buildings, and open-space

7 The State alo recognizes that the preservation of open space is neces-
sary “for the assurance of the continued availability of land for the pro-
duction of food and fiber, for the enjovment of seenie beauty, for recrea-
tion and for the use of natural resources.” Cal. Govt. Code § 65561 ()
(West. Supp. 1980); sce Tiburon, Cal, Ordinance No. 124 N. 8. §1(f)
and (h).

8 The City Council of Tiburen found that
“[i]t iz in the public interest to avoid unnecessary conversion of open space

“land to strictly urban uses, thereby protecting against. the resultant
adverse impacts, such as dir, noize and water pollution, traffic congestion,
‘destruction of scenic beauty, disturbance of the ecology and the environ-
‘ment, hazards related to geology, fire and flood, and other demonstrated
consequences of utban sprawl” Ordinance No. 124 N. 8. §1 (¢).
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uses. Construction is not permitted until the huilder sub-
nits a plan compatible with “adjoining patterns of develop-
ment and open space.” Tiburon, Cal., Ordinance No. 123
N. S. $ 2 (F). In passing upon a plan. the city also will con-
sider how well the proposed development would preserve the
surrounding environment and whether the density of new con-
struction will be offset by adjoining open spaces. 1bid. The
zoning ordinances benefit the appellants as well as the public
by serving the city’s interest in assuring careful and orderly
development of residential property with provision for open-
space areas. There is no indication that the appellants’
five-acre tract is the only property affected by the ordinances.
Appellants therefore will share with other owners the benefits
and burdens of the city’s exercise of its police power. In
assessing the fairness of the zoning ordinance, these benefits
must be considered along with any dimunition ‘in market
value that the appellants might suffer.

‘Although the ordinances limit development, ‘they neither
prevent the best use of appellants’-land, see United States v.
Causby, 328 U. S. 256,262, and n. 7 (1946), nor extinguish a
fundamental attribute of ownership, see Kaiser Aetna v.
United States, 444 U.'S., at —. The appellants have alleged
‘that they wish to develop the land for residential purposes,
that the land is the most expensive suburban property in the
State, and that the best possible use of the land is residential
App. 3-4. The California Supreme Court has decided, as a
natter of state law, that appellants may be permitted to build
as many as five houses on their five acres of prime residential
property. At this juncture, the appellants are free to ursue
their reasonable investient expectations by submitting a de-
velopment plan to local officials. Thus. it cannot be said
that the impact of general land-use regulations has denied
appellants the “justice and fairness” guaranteed by the Fifth
and Fourteenth Amendments. See Penn Central Transp. Co.
v. New York City, 438 U, S.,at 124.°

s Appellants also claim that the city’s precondemnation activities con-
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The State Supreme Court determined that the appellants
could not recover damages for inverse condemnation even if
the zoning ordinances constituted a taking. The court stated
that only mandamus and declaratory judgment are remedies
available to such a landowner. Because no taking has oc-
curred, we need not consider whether a State may limit the
remedies available to a person whose land has been taken
without just compensation.

The judgment of the Supreme Court of California is

A L

gtitute a tiking. See nn. 1, 3, and 5, supra. The State Supreme Court
correctly rejected the contention that the municipality’s good-faith plan-
ning activities, which did not result in successful prosecution of an eminent
domain claim, so burdened the appellants’ enjoyment of their property .as
to constitute a taking. See also City of Walnut Creek v. Leadership
Housing Systems, Inc., 73 Cal. App. 3d 611, 620-624, 140 Cal. Rptr. 698,
695-697 (1977). Even if the appellants’ ability to sell their property was
limited during the pendency of the condemmation proceeding, the appel-
lants were free to sell or develop their property when the proceedings
ended. Mere fluctuations in value during the -process of governmental
decisioninaking, absent extraordinary delay, are “incidents of ownership.
They cannot be considered as a ‘tuking’ in the constitutional sense.”
Danforth v. United States, 308 U. 8. 271, 285 (1939). See Thomas W.
‘Garland, Inc. v. City of St. Louis, 596 F. 2d 784, 787 (CAS8), cert. denied,
— U. 8. — (1979) ; Reservation Eleven Associates v. District of Colum-
bia, — U. 8. App. D. C. —, 420 F. 2d 153, 157-158 (1969); Virgin
Islands v. 5005 Acres of Land, 185 F. Supp. 495, 498 (VI 1960); 2
“Nichols, Eminent Domuin § 6.13 [3] (3d ed. 1979).
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The appellants filed a two-part complaint against the city
in State Superior Court. The first cause of action sought
$2 million in damages for inverse condemnation.”* The second
cause of action requested a declaration that the zoning ordi-
nances were facially unconstitutional. The gravamen of both
claims was the appellants’ assertion that the city had taken
their property without just compensation in violation of the
Fifth and Fourteenth Amendments. The complaint alleged
that land in Tiburon has greater value than any other subur-
ban property in the State of California. App. 3. The ridge-
lands that appellants own “possess magnificant views of San
Francisco Bay and the scenic surrounding areas [and] have
the highest market values of all lands™ in Tiburon. Id., at 4.
Rezoning of the land “forever prevented [its] development for
residential use. . . .” Id., at 5. Therefore, the appellants
contended, the city had “completely destroyed the v 1e of
[appellants’] property for any purpose or use whatsoever. . ..”
Id., at 7.2

The city demurred, claiming that the complaint failed to
state a cause of action. The Superior Court sustained the
demurrer,* and the California Supreme Court affirmed. 24
Cal. 3d 266, 598 P. 2d 25 (1979). The State Supreme Court
first considered the inverse condemnation claim. Tt held that

éity abandoned those proceedings, and its complaint was dismizsed. The
appellants were reimbursed for costs ineurred in connection with the uction.
2 Inverse condemnution should be distinguished from eminent domain.
Eminent domuin refers to a legal proceeding in which a government asserts
its authority to condemn property. United States v. Clarke, — U. S.
. — (19%0). Inverse condemnation ix “a =horthand description of the
munner in which a landewner recovers just compensation for a taking of
his property when condemnation proceedings have not been mstituted.”
Id., at —.
~ 3The appellants also contended that the ciiy’s aborted attempt to
acquire the land through eminent domain had destroved the use of the
land during the pendency of the condemmnation proceedings. J oo

1 The State Superior Court granted the appellants leave to amend the
éause of action sceking a declaratory judgment, but the appellants did not
avail themaselves of that opportunity,
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a landowner who challenges the constitutionality of a zoning
ordinance may not “sue in inverse condemnation and thereby
transinute an excessive use of the police power into a lawful
taking for which compensation in eminent domain must be
paid.” Id., at 273, 598 P. 2d, at 28. The sole remedies
for such a taking, the court concluded, are mandamus and
declaratory judgment. Turning therefore to the appellants’
claim for declaratory relief, the California Supreme Court held
that the zoning ordinances had not deprived the appellants
of their property without compensation in violation of the
Fifth Amendiment.’

We noted probable jurisdiction. 444 U. S. 1011 (1980).
We now affirn the holding that the zoning ordinance on
its face does not take the appellants’ property without just
compensation.®

5 The California Supreme Court also rejected appellants’ argument that
the institution and abandonment of eminent domain proceedings them-
selves constituted a taking. The court found that the city had acted
reasonably and that general municipal planning decisions do not violute
the Fifth Amendinent.

¢ The appellants also eontend that the st:  courts erred by sustaining
the demurrer despite their uncontroverted allegations that the zoning ordi-
nance would “forever prevent . .. development for residential use,” App. 5,
and’ “completely déstro[y] the value of [appellant’s] property for any
purpose or use whatsoever . . . ,”id.. at 7. The Culifornia Supreme Court
compared the express terms of the zoning ordinances with the factual alle-
gations of thie complaint. The ters of the ordinances permit construe-
tion of one to five residences on the appellants’ five-ucre tract. The court
tlierefore rejected the contention that the ordinances prevented all nse of
the land. Under California practice, allegations in a complaint are tuken
to be true unless “contrary to law or to a fact of which a court may tuke
jidicial notice.”” Ddle v. City of Mountain View, 55 Cal. App. 3d 101,
105, 127 Cal. Rptr. 520, 522 (1976) ; sce Martinez v. Socoma Cos., Inc., 11
Cal. 3d 394, 521 P. 2d 841, 844 (1974). California courtx muy take
judicial notice of municipal ordinances. Cal. Evid. Code § 452 (b) (West
1966). In this case. the State Supreme Court merely rejected allegutions
inconsistent. with the explicit terms of the ordinance under review. The
appellunts’ objection-to the State Supreme Court's ~application® of - stite«
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The Fifth Amendment guarantees that private property
shall not “be taken for public use, without just compensa-
tion.” The appellants’ complaint framed the question as
whether a zoning ordinance that prohibits all development of
their land effects a taking under the Fifth and Fourteenth
Amendments. The California Supreme Court rejected the
appellants’ characterization of the issue by holding, as a mat-
ter of state law, that the terms of the challenged ordinance
allow the appellants to construct between one and five resi-
dences on their property. The court did not consider whether
the zoning ordinance would be unconstitutional if applied to
prevent appellants from building five homes. Because the
appellants have not submitted a plan for development of their
property as the ordinances permit, there is as yet no concrete
controversy regarding the application of the specific zoning pro-
visions. See Socialist Labor Party v. Gilligan, 406 U. S, 583,
588 (1972). See also Goldwater v. Carter, 444 U. S. 996,
997 (1979) (PowkLr, J., concurring). Thus, the only ques-
tion properly before us is whether the mere enactment of the
zoning ordinances constitutes a taking.

The application of a general zoning law to particular prop-
erty effects a taking if the ordinance does not substantially
advance legitimate state interests, see Nectow v. City of
Cambridge, 277 U. 8. 183, 188 (1928), or denies a owner
econolnically viable use of his land, see Penn Central Transp.
Corp. v. New York City, 438 U. 8. 104, 138, n. 36 (1978),
The determination that governmental action constitutes a
taking is, in essence, a determination that the public at large,
rather than a single owner, must bear the burden of an exer-
cise of state power in the public interest. Although no pre-
cise rule determines when property has been taken, see Kaiser
Aetna v. United States, 444 U. S. 164 (1979), the question

Jaw does not ruise a federal question appropriate for review by this Court.

See Patterson v. Colavado, 205 U. 8. 454, 461 (1907).
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necessarily requires a weighing of private and public Interests.
"The seminal decision in Village of Euclid v. Ambler Co., 272
T. S. 365 (1926), is illustrative. In that case, the landowner
challenged the constitutionality of a municipal ordinance that
restricted commerecial development of his property. Despite
alleged diminution in value of the owner’s land, the Court.
held that the zoning laws were facially constitutional. They
bore a substantial relationship to the public welfare, and their
enactment inflicted no irreparable injury upon the landowner.
Id., at 395-397.

In this case, the zoning ordinances substantially advance
legitimate governmental goals. The State of California has
determined that the development of local open-space plans
will discourage the “premature and unnecessary conversion of
open-space land to urban uses.” Cal. Govt. Code § 65561 (b)
(West. Supp. 1979).7 The specific zoning regulations at issue
are exercises of the city’s police power to protect the residents
of Tiburon from the ill-effects of urbanization.® Such govern-
mental purposes long have been recognized as legitimate. See
Penn Central Transp. Co. v. New York City, supra, at 129;
Village of Belle Terre v. Boraas, 416 U. S. 1, 9 (1974); City
of Euclid v. Ambler Co., supra, at 394-395.

The ordinances place appellants’ land in a zone limited to
single-family dwellings, accessory buildings, and open-space

7 The State also recognizes that the preservation of open space is neces-
gary “for the assurance of the continued availability of land for the pro-
duction of food and fiber, for the enjoyment of scenie beauty, for reerea-
tion and for the use of natural resources.” Cul. Govt. Code § 65561 (a)
(West. Supp. 1980); see Tiburon, Cal, Ordinance No. 124 N. 8. §1 (D)
and (h).

8 The City Council of Tiburon found that
“Ti]t is in the public interest to avoid unnecessary convergion of open space

‘land to strictly urban uses, thereby protecting against the resultant
adverse impacts, such as dir, noise and water pollution, traffic congestion,
destruction of scenic beauty, disturbanee of the ccology und the environ-
“ment, hazards related to geology, fire and flood, and other demonstrated
consequences of urban sprawl” Ordinance No. 124 N. 8. §1(e).
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uses. Construction is not permitted until the builder sub-
mits a plan compatible with “adjoining patterns of develop-
ment and open space.” Tiburon, Cal., Ordinance No. 123
N.S. $2 (F). In passing upon a plan, the city also will con-
sider how well the proposed development would preserve the
surrounding environment and whether the density of new con-
struction will be offset by adjoining open spaces. 1bid. The
zoning ordinances benefit the appellants as well as the public
by serving the city’s interest in assuring careful and orderly
development of residential property with provision for open-
space areas. There is no indication that the appellants’
fve-acre tract is the oily property affected by the ordinances,
Appellants therefore will share with other owners the benefits
and’ burdens of the city’s exercise of its police power. In
assessing the fairness of the zoning ordinance, these benefits
must be considered along with any dimunition ‘in market
valie that the appellants might suffer.

Although the ordinances limit development, ‘they neither
prevent the best use of appellants’-land, see United States v.
Causby, 328 U. S. 256,262, and n. 7 (1946), nor extinguish a
fundamental attribute of ownership, see Kaiser Aetna v.
United States, 444 U.'S., at —. The appellants have alleged
‘that they wish to develop the land for residential purposes,
that the land is the most expensive suburban property in the
State, and that the best possible use of the land is residential
App. 3-4. The California Supreme Court has decided, as a
matter of state law. that appellants may be permitted to build
as many as five houses on their five acres of prime residential
property. At this juncture, the appellants are free to pursue
their reasonable investment expectations by submitting a de-
velopment plan to local officials. Thus. it cannot be said
that the impact of general land-use regulations has denied
appellants the “justice and fairness” guaranteed by the Fifth
and Fourteenth Amendments. See Penn Central Transp. Co.
v. New York City, 438 U. S, at 124.°

s Appellants also claim that the city’s precondemnation activities con-~
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The State Supreme Court determined that the appellants
could not recover damnages for inverse condemnation even if
the zoning ordinances constituted a taking. The court stated
that only mandamus and declaratory judgment are remedies
available to such a landowner. Because no taking has oc-
curred, we need not consider whether a State may limit the
remedies. available to a person whose land has been taken
without just compensation.

The judgment of the Supreme Court of California is

Affimed.

s

gtitute a tiking. See nn. 1, 3, and 5, supra. The Stuate Supreme Court
correctly rejected the contention that the municipality’s good-faith plan-
ning activities, which did not result in suceessful prosecution of an eminent
domain claim, so burdened the appellants’ enjoyment of their property as
to comstitute a taking. See also City of Walnut Creek v. Leadership
Housing Systems, Inc., 73 Cal. App. 3d 611, 620-624, 140 Cal. Rptr. 696,
695-697 (1977). Even if the appellants’ ability to sell their property was
limited during the pendency of the condemnation proceeding, the appel-
lants were free to sell or develop their property when the proceedings
ended. Mere fluctuations in valie during the process of governmental
decisionmaking, absent extraordinary delay, are “incidents of ownership.
They cannot be considered as a ‘taking’ in the constitutional sense.”
Danforth v. United States, 308 U. S. 271, 285 (1939). Sec Thomas W.
‘Garland, Inc. v. City of St. Louis, 596 F. 2d 784, 787 (CAS), cert. denied,
— U. S. — (1979) ; Reservation Eleven Associates v. District of Colum-
bia, — U. S. App. D. C. —, 420 F. 2d 153, 157-158 (1969); Virgin
Telands v. 5005 Acres of Land, 185 F. Supp. 495, 498 (VI 1960); 2
"Nichols, Eminent Domain § 6.13 [3] (3d ed. 1979).
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We agree with the California Court on this issue.
The case presents only a facial attacl n the zoning
ordinance. As the ordinance has been construed to allow at
least one residence, and possibly five, we hold there has
been no taking under the Fifth and Fourteenth Amendments.

A zoning law nacted to further legitimate state

interests ces not effect a takine > long as the property
owner is not deprive f an erconomically wiahle use of his
land. In this case, no showing has been rat this will

result from the ordinance before us.
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In sum, the judgment of the Supreme Court of

California is affirmed by a unanimous Court.
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My recollection of the vote at Conference is that
Potter and I were the only ones who disagreed with the
result which your opinion reaches, and that our feeling
was based on the fact that the sustaining of a demurrer to
a complaint which alleged that a zoning ordinance had
completely destroyed the value of the plaintiffs' property
must mean that the Superior Court, affirmed by the Supreme
Court of California, thought that this was permissible
under the Eminent Domain Clause of the United States
Constitution as applied to the states. Your treatment of
the California practice in your presently circulating
draft has convinced me, however, that California courts in
passing on demurrers may take judicial notice of local
ordinances, even though the ordinance as construed is
contrary to the allegations in the complaint. I am
therefore now quite prepared to go with you on that point.

I am somewhat uneasy about the latitude which your
treatment of federal constitutional review of local zoning
ordinances on pages 5 and 6 of your present draft appears
to give federal courts. I realize that it is not easy to
simply plug in a quotation to an opinion which you have
already edited and structured in the manner that seems
best to you, but my concerns along this line could be
completely allayed if you could see fit to put in
somewhere in the opinion the following quotation from what
you describe as the "seminal" case of Euclid v. A ler
Co., 272 U.S. 365, 395:

"Tf these reasons, thus summarized, do not
demonstrate the wisdom or sound policy in all
respects of those restrictions which we have
indicated as pertinent to the inquiry, at least,
the reasons are sufficiently cogent to p clude
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