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May 17, 1983
CHEVR GINA-POW
TO: Memorandum to file
FROM: LFP, JR.

SUBJECT: 82-1005 Chevron U.S.A., Inc. v. NRDC (and related

cases No. 82-1247 and 82-1591).

If appears from the papers in this case that Vepco was
among a group of about eighty electric power companies that
intervened in 82-1247. The papers do not indicate that
Vepco remains in the case.

I called Evans Brasfield, General Counsel of Vepco, who
advised me as follows: Although Vepco did intervene below,
it no longer has any significant interest in the case and is
not a party to the ongoing litigation. He also stated that
of the about eighty electric utilities that constituted the
group, Vepco's interest probably was the least significant.

In substance, he advised that Vepco has little or no
interest in the case at the present time, and sees no reason
for me to disqualify.

My clerk, Jim Browning, has checked the other parties

and finds no conflict.

LFP, JR.
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No. 82-1591
ADMINISTRATOR, Cert to CADC (Mikva, Ginsburg,
ENVIRONMENTAL Jameson [DJ])

PROTECTION AGENCY

V.
NATURAL RESOURCES

DEFENSE COUNCIL,
INC., et al. Federal/Civil Timely

Please see the preliminary memorandum in No. 82-1005.

There is a response.

May 10, 1983 T. Green Opns in petn in No. 82-1005









No. 82-1591

ADMINISTRATOR, SAME
ENVIRONEMNTAL
PROTECTION AGENCY

Ve
NATURAL RESOURCES

DEFENSE COUNCIL,
INC., et al.

SUMMARY: Petrs challenge the CANC'e inuvalidation of the
EPA's "bubble concept" under which the word "source"” in Part D of
the Clean Air Act means an entire plant. Under previous EPA
regulations, the word "source" meant an individual piece of
proces quipment within the plant.

F2ATS AND DECISION BELOW: As part of the 1970 amendments to

the Clean Air Act, Congress directed the EPA to prescribe
national ambient air quality standards (NAAQSs), and required all
states to adopt, and submit to the EPA for approval, S+=t~

Img :hat would indicate timely attainment
of tne nNAaayos. 1t sooun vecame evident that many states would
fail attain the NAAQSs within the statutory deadline. 1In
1977, Congress amended the Clean Air Act to address areas of the
country that were not expected to attain

the Act was added to require states with to
submit revised SIPs demonstrating that the NAAQSs would be
attained "as expeditiously as practicable," but not later than
Dedember 31, 1982, or "if the State demonstrates to the

satisfaction of the Administrator ... that such attainment is not















plant-wide modifications were permitted s0 long as plant-wide
emissions did not increase. This is all that is required by Part
D. Further, the CADC decision is inconsistent with the notion
that the Clean Air Act places primary responsibility for assuring
air quality on the states. See Mr=in v. NRDC, 421 U.S. 60
(1975).

3. The ©7, The °~'s arguments center on the notion that
the CADC exceeded the limits upon the scope of judicial review of
administrative action. Congress has consistently provided that
the states should have primary responsibility for the control and
prevention of air pollution. The addition of Part D to the Clean
Air Act in 1977 is not an exception to this policy. The EPA's
construction of the undefined term "source" in Part D accords the
states, within Part D's broad outlines, the authority to define
"source" in a way that will best enable it to ahcieve attainment.
The EPA's policy does not permit a state to adopt the bubble
concept unless any increased emissions at a particular site are
of fset by decreased emission from another component within the
same facility. Thus, the states are accorded the flexibility to
determine how to structure their source review programs only if
Part D's attainment requirements are met.

The SG also argues that the "briaht line" established by

ASARCO and Alabama Power has no basis in the Act. Neither the

statutory text nor its legislative history requires that "source"
be defined differently depending on whether one is seeking

ehancement or maintenance of existing air quality.



-~ =

The SG finally argues that cert should be granted because
St -— Yo-m mmeem Li La ~dAnt hiukk1la ~Aan~ant annraschsc FA now
source review. The CADC OpPlnlon would require tne nra Lo
disapprove these proposals.

4. Resps. Resps note that this is a simple case of
statutory construction that does not warrant this Court's
attention. Congress has assigned review of Clean Air Act
regulations to the CADC to assure national uniformity in the law;
there is no need for further review of this case by this Court.
In any event, resps argue that the CADC decision is correct.
First, the 1977 "nonattainment” amendments to the Clean Air Act
were passed to allow certain extremely polluted areas a little
more time to come within clean air standards. This leeway was
accorded, however, only so long as the affected states adopted
stringent guidelines governing construction of new sources. New
sources must be subjected to a four-step "new source review" that
will help assure that the polluted area will be brought into
compliance as soon as possible. The CADC decicsion simply
construes the term "source" in a manner that best implements
Congress' intent. Resps also note that Congress is currently
considering legislation to amend the Act and can repudiate the
CADC's construction if it so desires. The report of at least one
Senate committee on these amendments has expressly endorsed the
CADC opinion: "The court's decision ... correctly interprets
congressional intent." S. Rep. No. 666, 97th Cong., 2d Sess. 49

(1982).
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Supreme Qonrt of the Mnited States
Waslington, B. €. 20543

March 2, 1984

CHAMBERS OF
JUSTICE BYRON R. WHITE

Re: 82-1005) Chevron USA, Inc. v. Natural
) Resources Defense Council

)
82-1247) American Iron and Steel Institute
) v. Natural Resources Defense Council

82-1591) Ruckelshaus v. Natural Resources
) Defense Council

Dear Chief,
John Stevens has agreed to undertake the opinion
for the Court in these cases.

Sincerely yours,

) A

The ~hief Justice
Copies to the COnference

cpm



Supreme Gonrt of the ¥nited Stutes
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. RERNQUIST

Re: Nos. 82-1005)

)
82~-1247)
)

)
82-1591)

Dear John:

June 12, 1984

Chevron v. Natural Resources

Defense Council

American Iron and Steel Institute

v. Natural Reennrrac Nafense
Council

Ruckelshaus v. Natnral Resources

nafense Council

Please show me as having taken no part in the
consideration of or decision in these cases.

Justice Stevens

cc: The Conference

Sincerely,

G



Supreme Qourt of the Bnited Stutes
Washington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

June 13, 1984

Re: 82-1005, 82-1247 and 82-1591 -

Chevron, U.S.A., Inc. v. Natural Resources
Defense Council, Inc, etc.

Dear John,
Please join me in your very good opinion
in this case.

Sincerely yours,

o

Justice Stevens

Copies to the Conference
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several etrinoant annditinne are mat ! The BPA reonlatian

promul
Qtate t

LU IIALL VAL UL ARLIAVAVAL) WAL LR VALig JUALNALY  Vaslww wsaa

LaLLs beveral pollution-emitting devices may install or modify
one piece of equipment without meeting the permit condi-
tiore if tha altaratinn urll nat insvaaca the tntal pmiggions
fr e my e e e is
Wisevaion amm mm e avmamanas vo v o+ ~wmewm -~ tr€at all of the pol-
lution-emitting devices within the same #s~twi~l "“"““‘ng
as though they were encased within ¢ is
based on a reasonable construction of m
“stationary source.” I

The EPA regulations containing the plant-wide definition
of the term stationary source were promulgated on October
14, 1981. 46 Fed. Reg. 50766. Respondents?® filed a timely
petition for review in the United States Court of Appeals for
the District of Columbia Circuit pursuant to 42 U. S. C.
§7607(b)(1).* The Court of Appeals set aside the regula-

!Section 172(b)(6) provides:
“The plan pr0v131ons required by subsection (a) shall—

“(6) require perrmts for the construction and operation of new or modi-
fied major stationary sources in accordance with section 173 (relating to
permit requirements). . . .” 91 Stat. 747.

24(i) ‘Stationary source’ means any building, structure, facility, or in-
stallation which emits or may emit any air pollutant subject to regulation
under the Act.

“(ii) ‘Building, structure, facility, or installation’ means all of the pollut-
ant-emitting activities which belong to the same industrial grouping, are
located on one or more contiguous or adjacent properties, and are under
the control of the same person (or persons under common control) except
the activities of any vessel.” 40 CFR §51.18()(1)(1) and (ii).

¥ National Resources Defense Council, Inc., Citizens for a Better Envi-
ronment, Inc. and North Western Ohio Lung Association, Inc.

¢ Petitioners, Chevron U. S. A. Inc., American Iron and Steel Institute,
American Petroleum Institute, Chemical Manufacturers Association, Inc.,
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tions. National Resources Defense Council, Inc. v.
Gorsuch, 685 F. 2d 718 (1982).

The court observed that the relevant part of the amended
Clean Air Act “does not explicitly define what Congress envi-
sioned as a ‘stationary source, to which the permit program
. . . should apply,” and further stated that the precise issue
was not “squarely addressed in the legislative history.” Id.,
at 723. In light of its conclusion that the legislative history
bearing on the question was “at best contradictory,” it rea-
soned that “the purposes of the nonattainment program
should guide our decision here.” Id., at 726 n. 39.° Based
on two of its precedents concerning the applicability of the
bubble concept to certain Clean Air Act programs,® the court
stated that the bubble concept was “mandatory” in programs
designed merely to maintain existing air quality, but held
that it was “inappropriate” in programs enacted to improve
air quality. Id., at 726. Since the purpose of the permit
program—its “raison d’etre,” in the court’s view—was to im-
prove air quality, the court held that the bubble concept was
inapplicable in this case under its prior precedents. [Ibid.
It therefore set aside the regulations embodying the bubble
concept as contrary to law. We granted certiorari to review
that judgment, —— U. S. ——, and we naw vovarge,

Tha hacialamal avmar of the Court of .. pveen ..o 0 adopt a
g of the +~wm ctatinnawmr ennvee when it
hau veviucu vine wondTSS luovar sau uve wonuunaiided that
definition. Respondents do not defend the legal reasoning of

General Motors Corporation, and Rubber Manufacturers Association were
granted leave to intervene and argue in support of the regulation.

5The court remarked in this regard:
“We regret, of course, that Congress did not advert specificially to the bub-
ble concept’s application to various Clean Air Act programs, and note that
a further clarifying statutory directive would facilitate the work of the
agency and of the court in their endeavors to serve the legislators’ will.”
685 F. 2d, at 726 n. 39.

® Alabama Power Co. v. Costle, 636 F. 2d 323 (1979); ASARCO, Inc. v.
EPA, 578 F. 2d 319 (1978).
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the Court of Appeals.” Neverl less, since this Court re-
views judgments, not opinions,®  must determine whether
the Court of Appeals’ legal err resulted in an erroneous
judgment on the validity of the : _ulations.

When a court reviews ar of the stat-
ute which it administers, it 7 questions.
First, always, is the questi has directly
spoken to the precise quest tent of Con-
gress is clear, that is the e he court, as
well as the agency, must gi ‘guously ex-
pressed intent of Congress ourt deter-

mines Congress has not directly addressed the precise ques-

"Respondents argued below that tha EPA’s plant-wide definition of
stationary source is contrary to the ter 3, legislative history, and pur-
poses of the amended Clear Air Act. The court below rejected respond-
ents’ arguments based on the language : 1 legislative history of the Act.
It did agree with respondents contentior 1at the regulations were incon- '
sistent with the purposes of the Act, but .d not adopt the construction of
the statute advanced by respondents herr  Respondents rely on the argu-
ments rejected by the court of appeals in support of the judgment, and may
rely on any ground that finds support in the record. See Ryerson v.
United States, 312 U. S. 405, 408 (1941); LeTwulle v. Scofield, 308 U. S. 415,
421 (1940); Langnes v. Green, 282 U. S. 531, 533-539 (1931).

*E. g., Black v. Cutter Laboratories, "1 U. S. 292, 297 (1956); Riley
Co. v. Commissioner, 311 U. S. 55, 5¢ 1940); Williams v. Norris, 12
Wheat. 117, 120 (1827); M’Clung v. Silli. m, 6 Wheat. 598, 603 (1821).

*The judiciary is the final authority o1 isues of statutory construction
and must reject administrative construc  ns which are contrary to clear
congressional intent. See, ¢. 9., FEC  Democratic Senatorial Cam-
paign Committee, 454 U. S, 27, 32 (198™* SEC v. Sloan, 436 U. S. 103,
117-118 (1978); FMC v. Seatrain Line. Inc., 411 U. S. 726, 745-746
(1973); Volkswagenwerk v. FMC, 390 1 S. 261, 272 (1968); NLRB .
Brown, 380 U. S. 278, 291 (1965); FTC v.  lgate Palmolive Co., 380 U. S.
374, 385 (1965); Social Security Board v. Nierotko, 327 U. S. 358, 369
(1946); Burnet v. Chicago Portrait Co., 285 U. S. 1, 16 (1932); Webster v.
Luther, 163 U. S. 331, 342 (1896). If a court, employing traditional tools
of statutory construction, ascertains that Congress had an intention on the
precise question at issue, that intention is the law and must be given effect.
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tion at issue, the court does not simply impose its own
construction on the statute,” as would be necessary in the
absense of an administrative interpretation. Rather, if the
statute is silent or ambiguous with respect to the specific
issue, the question for the court is whether the agency’s an-
swer is based on a permissible construction of the statute.”

“The power of an administrative agency to administer a
congressionally created ... program necessarily requires
formulation of policy and the making of rules to fill any gap
left, implicitly or explicitly, by Congress.” Morton v. Ruiz,
415 U. S. 199, 231 (1974). If Congress has explicitly left a
gap for the agency to fill, there is an express delegation of
authority to the agency to elucidate a specific provision of the
statute by regulation. Such legislative regulations are
given controlling weight unless they are arbitrary, capri-
cious, or manifestly contrary to the statute.”? Sometimes the
legislative delegation to an agency on a particular question is
implicit rather than explicit. In such a case, a court may not
substitute its own construction of a statutory provison for a
reasonable interpretation made by the administrator of an
agency.”

®See generally, R. Pound, The Spirit of the Common Law 174-175
(1921).

'The court need not conclude that the agency construction was the only
one it permissibly could have adopted to uphold the construction, or even
the reading the court would have reached if the question initially had arisen
in a judicial proceeding. FEC v. Democratic Senatorial Campaign Com-
mittee, 454 U. S. 27, 39 (1981); Zenith Radio Corp. v. United States, 437
U. S. 443, 450 (1978); Train v. NRDC, 421 U. S. 60, 75 (1975); Udall v.
Tallman, 380 U. S. 1, 16 (1965); Unemployment Compensation Comm’n
v. Aragon, 329 U. S. 143, 153 (1946); McLaren v. Fleischer, 256 U. S. 477,
480-481 (1921).

2See, e. g., United States v. Morton, —— U. S.
(1984) (slip op. at 11-12); Schweiker v. Gray Panthers, 453 U. S. 34 44
(1981); Batterton v. Francis, 432 U. S. 416, 424--26 (1977); American Tele-
phone & Telegraph Co. v. United States, 299 U. S. 232, 235-237 (1936).

BE.g., INS v. Wang, 450 U. S. 139, 144 (1981); Train v. NRDC, 421
U. S. 60, 87 (1975).
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We have long recognized that considerable weight should

be accorded to an exec ° B fa

statutory scheme it is e in-

ciple of deference to ad
“has been consister ver
decision as to the1 in-
volved reconciling er-
standing of the for« ren
situation has deper wl-
edge respecting the ...ccoow cunyeian cv vpaney -wpdla-

tions. See, e. g., National Broadcasting Co. v. United
States, 319 U. S. 190; Labor Board v. Hearst Publica-
tions, Inc., 322 U. S. 111; Republic Aviation Corp. v.
Labor Board, 324 U. S. 793; Securities & Exchange
Comm’n v. Chenery Corp., 322 U. S. 194; Labor Board
v. Seven-Up Bottling Co., 344 U. S. 344. ... .If this
choice represents a reasonable accommodation of con-
flicting policies that were committed to the agency’s care
by the statute, we should not disturb it unless it appears
from the statute or its legislative history that the accom-
modation is not one that Congress would have sanc-
tioned.” United States v. Shimer, 367 U. S. 374, 382,
383 (1961). Accord Capital Cities Cable, Inc. v. Crisp,
U. S. —, —— — —— (1984) (slip op. at 6-7).

In light of these well-settled principles it is clear that the
Court of Appeals misconceived the nature of its role in re-

4 Aluminum Co. v. Central Lincoln Util. Dist., U.S — —
(1984) (slip op. at 8); Blum v. Bacon, 457 U. S. 132, 141 (1982); Union
Electric Co. v. EPA, 427 U. S. 246, 256 (1976); Investment Company In-
stitute v. Camp, 401 U. S. 617, 626-627 (1971); Unemployment Commis-
ston v. Aragaon, 329 U. S. 143, 153-154 (1946); NLRB v. Hearst Publica-
tions, 322 U. S. 111, 131 (1944); McLaren v. Fleischer, 256 U. S. 477,
480-481 (1921); Webster v. Luther, 163 U. S. 331, 342 (1896); Brown v.
United States, 113 U. S. 568 U. S. 568, 570-571 (1885); United States v.
Moore, 95 U. S. 760, 763 (1877); Edwards v. Darby, 12 Wheat. 206, 210
(1827).
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viewing the regulations at issue. Once it determined, after
its own examination of the legislation, that Congress did not
actually have an intent regarding the applicability of the bub-
ble concept to the permit program, the question before it was
not whether in its view the concept is “inappropriate” in the
general context of a program designed to improve air quality,
but whether the Administrator’s view that it is appropriate
in the context of this particular program is a reasonable one.
Recad an tha avaminatinn nf the laciclatinn and its histarv

y

[\ I N S o)

-7 111

In the 1950’s and the 1960’s Congress enacted a series of
statutes designed to encourage and to assist the States in
curtailing air pollution. See generally Train v. Natural Re-
sources Defense Council, 421 U. S. 60, 63-64 (1975). The
Clean Air Act Amendments of 1970, Pub. L. 91-604, 84 Stat.
1676, “sharply increased federal authority and responsibility
in the continuing effort to combat air pollution,” id., at 64,
but continued to assign “primary responsibility for assuring
air quality” to the several States, 84 Stat. 1678. Section 109
of the 1970 Amendments directed the EPA to promulgate
National Ambient Air Quality Standards (NAAQS’s)"® and
§110 directed the States to develop plans (SIP’s) to imple-
ment the standards within specified deadlines. In addition,
§111 provided that major new sources of pollution would be
required to conform to technology-based performance stand-
ards; the EPA was directed to publish a list of categories of
sources of pollution and to establish new source performance

¥ Primary standards were defined as those whose attainment and main-
tenance were necessary to protect the public health and secondary stand-
ards were intended to specify a level of air quality that would protect the
public welfare.
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standards (NSPS) for each. Section 111(e) prohibited the
operation of any new source in violation of a performance
standard.

Section 111(a) defined the terms that are to be used in set-
ting and enforcing standards of performance for new station-
ary sources. It provided:

“For purposes of this section:

“(3) The term ‘stationary source’ means any building,
structure, facility, or installation which emits or may
emit any air pollutant.” 84 Stat. at 1683.

In the 1970 Act, that definition was not only applicable to the
NSPS program required by §111, but also was made appli-
cable to a requirement of § 110 that each state implementa-
tion plan contain a procedure for reviewing the location of
any proposed new source and preventing its construction if it
would preclude the attainment or maintenance of national air
quality standards.'

In due course, the EPA promulgated NAAQS’s, approved
SIP’s, and adopted detailed regulations governing NSPS’s
for various categories of equipment. In one of its programs,
the FPA nead a nlant_urida dafinitinp of the term “stationary
SOUrec.  —ewev oy ov comcewn - .~ — - fOr the nonferrous smelt-
ing industry that provided that the standards would not
apply to the modification of major smelting units if their in-
creased emissions were offset by reductions in other portions
of the same plant."”

¥ See §§ 110(a)(2)(D) and 110(a)(4).

"The Court of Appeals ultimately held that this plant-wide approach was
prohibited by the 1970 Act, see ASARCO, INC., supra, 578 F. 2d, at
325--327. This decision was rendered after enactment of the 1977 amend-
ments, and hence the standard was in effect when Congress enacted the
1977 Amendments.
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| pr(“n'dnd far the attainmant af nriv_nary

Inv. ., . . . _,, . ‘ticu-

s ny werw semene —amwnw-1alized States, the statutory goals were
not attained.® In 1976, the 94th Congress was confronted
with this fundamental problem, as well as many others re-
specting pollution control. As always in this area, the legis-
lative struggle was basically between interests seeking strict
schemes to reduce pollution rapidly to eliminate its social
costs and interests advancing the economic concern that
strict schemes would retard industrial development with at-
tendant social costs. The 94th Congress, confronting these
competing interests, was unable to agree on what response
was in the public interest: legislative proposals to deal with
nonattainment failed to command the necessary consensus.*
In light of this situation, the EPA published an Emissions
Offset Interpretative Ruling in December 1976, see 41 Fed.
Reg. 55524, to “fill the gap,” as respondents put it, until Con-
gress acted. The Ruling stated that it was intended to ad-
dress “the issue of whether and to what extent national air
quality standards established under the Clean Air Act may
restrict or prohibit growth of major new or expanded station-
ary air pollution sources.” App. 8. In general, the ruling
provided “that a major new source may locate in an area with
air quality worse than a national standard only if stringent
conditions can be met.” Ibid. The Ruling gave primary
emphasis to the rapid attainment of the statute’s environ-
mental goals.® Consistent with that emphasis, the construc-

®See Report of the National Commission on Air Quality, at 3.3-20 thru
3.3-33.

' Comprehensive bills did pass both chambers of Congress; the confer-
ence report was rejected in the Senate. 5 Leg. Hist., at 4411-4500.

® For example, it stated:

“Particularly with regard to the primary NAAQS’s, Congress and the
Courts have made clear that economic considerations must be subordinated
to NAAQS achievement and maintenance. While the ruling allows for
some growth in areas violating a NAAQS if the net effect is to insure fur-
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tion of every new source in nonattainment areas had to meet
the “lowest achievable emission rate” under the current state
of the art for that type of facility. See App. 12. The 1976
Ruling did not, however, explicitly adopt or reject the “bub-
ble concept.”* v

The Clean Air Aot Amendments of 1977 are a lengthy, de-
tailed, tecl...... ) s pevany wemw wJIPrehensive response to a
major social issue. A ~mol mowbien afdbha obagyt ] Stat.
745-51 (Part D of Titic 1 u1 wic amenucu adt, 42 U. S. C.
§ 7501-7508) ixmwnmnler Anele with wamatbeineeant ownag
The focal point 0. wiiw cususurvany w viie proswon s vises pII=
tion of the Amendments.?

Basically, the statute required each State in a
nonattainment area to prepare and obtain approval of a new
SIP by July 1, 1979. In the interim those States were re-
quired to comply with the EPA’s interpretative Ruling of De-
cember 21, 1976. 91 Stat. 745. The deadline for attainment
of the primary NAAQS’s was extended until December 31,

ther progress toward NAAQS achievement, the Act does not allow eco-
nomic growth to be accommodated at the expense of the public health.”
App. 18.

2 In January 1979, the EPA noted that the 1976 Ruling was ambiguous
concerning this issue:

“A number of commenters indicated the need for a more explicit defini-
tion of ‘source.” Some readers found that it was unclear under the 1976
Ruling whether a plant with a number of different processes and emission
points would be considered a single source. The changes set forth below
define a source as ‘any structure, building, facility, equipment, installation,
or operation (or combination thereof) which is located on one or more
contiguous or adjacent properties and which is owned or operated by the
same person (or by persons under common control.” This definition pre-
cludes a large plant from being separated into individual production lines
for purposes of determining applicability of the offset requirements.”
App. 42

z Specifically, the controversy in this case involves the meaning of the
term “major stationary sources” in § 172(b)(6) of the Act, 42 U. S. C.
§ 7502(b)(6). The meaning of the term “proposed source” in § 173(2) of the
Act, 42 U. S. C. §7503(2), is not at issue.
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1982, and in some cases until December 31, 1987, but the
SIP’s were required to contain a number of provisions de-
signed to achieve the goals as expeditiously as possible.?

Most siomificantlv far anr nnrnnces, the statute provided
that each ...

“(6) [N SN SN . JNGI B FEG SN DRSS 1. SRS | ~=apg-
tion of ac-
cordan.. ... ool ..

Before issuing a perrv“'i» 8179 wamtivac tha ctata on-nnf:y to
determine that (1) tl due-
tions in the region new
e----— and also t0 alivw 1us s cavuieie sws vses pauge oS LO-

wasu ottainment, or that the increased emissions will not ex-

3Thus, among other requirements, § 172(b) provided that the SIP’s
shall—

“(3) require, in the interim, reasonable further progress (as defined in
section 171(1)) including such reduction in emissions from existing sources
in the area as may be obtained through the adoption, at a minimum, of rea-
sonably available control technology;

“(4) include a comprehensive, accurate, current inventory of actual
emissions from all sources (as provided by rule of the Administrator) of
each such pollutant for each such area which is revised and resubmitted as
frequently as may be necessary to assure that the requirements of para-
graph (3) are met and to assess the need for additonal reductions to assure
attainment of each standard by the date required under paragraph (1);

“(5) expressly identify and quantify the emissions, if any, of any such
pollutant which will be allowed to result from the construction and opera-
tion of major new or modified stationary sources for each such area; . . .

“(8) contain emission limitations, schedules of compliance and such other
measures as may be necessary to meet the requirements of this section.
.. .7 91 Stat. 747.

Section 171(1) provided:

“(1) The term ‘reasonable further progress’ means annual incremental
reductions in emissions of the applicable air pollutant (including substantial
reductions in the early years following approval or promulgation of plan
provisions under this part and section 110(a)(2)(I) and regular reductions
thereafter) which are sufficient in the judgment of the Administrator, to
provide for attainment of the applicable national ambient air quality stand-
ard by the date required in section 172(a).” 91 Stat. 746.
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ceed an allowance for growth established pursuant to
§172(b)(5); (2) the applicant must certify that his other
sources in the State are in compliance with the SIP, (3) the
agency must determine that the : plicable SIP is otherwise
being implemented, and (4) the roposed source complies
with the lowest achievable emission rate (LAER).*

Mha 1077 Amandmanta aantain na cnanifin rafaranna +n the

“b tion
Of UIIT L1111l auauuuax_y DUuUuL \..r:, uuuusu uuc_y uiu vy uchurb
the definition of “stationary source” contained in §111(a)(3),
applicable by the terms of the Act to the NSPS program.
Section 302(j), however, defines the term “major stationary
source” as follows:

“(j) Except as otherwise expressly provided, the
terms ‘major stationary source’ and ‘major emitting facil-
ity mnnw omrr cbebinmowr fonility ne coesens f air pollut-
ants winen wiovuy cauw, v La8s uie pocential to emit,
one hundred tons per year or more of any air pollutant
(including any major emitting facility or source of fugi-
tive emissions of any such pollutant, as determined by
rule by the Administrator).” 91 Stat. 770.

#Section 171(3) provides:

“@3) The term ‘lowest achievable emission rate’ means for any source,
that rate of emissions which reflects—

“(A) the most stringent emission limitations which is contained in the
implementation plan of any State for such class or category of source, un-
less the owner or operator of the proposed source demonstrates that such
limitations are not achievable, or

“(B) the most stringent emission limitation which is achieved in practice
by such class or category of source, whichever is more stringent.

“In no event shall the application of this term permit a proposed new or
modified source to emit any pollutant in excess of the amount allowable
under applicable new source standards of performance.” Id., at 746.

The LAER requirement is defined in terms that make it even more
stringent than the applicable new source performance standard developed
under § 111 of the 1970 statute.
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Vv
The lpmiclative hietary of the portion of the 1977 Amend-
ments dew.ccey v -ve- --e-.attainment areas does not contain any

specific comment on the “bubble concept” or the question
whether a plant-wide definition of a stationary source is per-
missible under the permit program. T+ Adnne  howraver

p]n{n]‘y Aicnlaca that in tha narmit nraoracn @ o roe. ‘.....r'ht
te 1
p -
n 2
Y

the “two main purposes” of this section of the bill. It stated:

“Section 117 of the bill, adopted during full committee
markup establishes a new section 127 to the Clean Air
Act. The section has two main purposes: (1) to allow
reasonable economic growth to continue in an area while
making reasonable further progress to assure attain-
ment of the standards by a fixed date; and (2) to allow
States greater flexibility for the former purpose than
EPA'’s present interpretative regulations afford.

“The new provision allows States with nonattainment
areas to pursue one of two options. First, the State
may proceed under EPA’s present ‘tradeoff’ or ‘offset’
ruling. The Administrator is authorized, moreover, to
modify or amend that ruling in accordance with the in-
tent and purposes of this section.

“The State’s second option would be to revise its im-
plementation plan in accordance with this new provi-
sion.” H. R. Rep. 564, 95th Cong., 1st sess., 211
(1977).%

% During the floor debates Congressman Waxman remarked that the leg-
islation struck
“a proper balance between environmental controls and economic growth in
the dirty air areas of America. *** There is no other single issue which
more clearly poses the conflict between pollution control and new jobs.
We have determined that neither need be compromised. ***
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Thus, a new source is still subject to such requirements
as ‘lowest achievable emission rate’ ev~r i it ic vead aa g
renlannmant faw an aldaw fanilityr vagl, tue s @ soy 2 vaues
ti

) (g facility ordered to
convert to coal—is subject to all the nonattainment re-
quirements as a modified source if it makes any physical
change which increases the amount of any air pollutant
for the the standards in the area are exceeded.” 123
Cong. Rec. 26846 (1977).

VI

As previously noted, prior to the 1977 Amendments, the
EPA had adhered to a plant-wide definition of the term
“source” under a NSPS program. After adoption of the 1977
Amendments, proposals for a plant-wide definition were con-
sidered in at least three formal proceedings.

In January, 1979, the EPA considered the question
whether the same restriction on new construction in
nonattaiment areas that had been included in its December
1976 ruling should be required in the revised SIPs that were
scheduled to go into effect in July 1979. After noting that
the 1976 ruling was ambiguous on the question “whether a
plant with a number of different processes and emission
points would be considered a single source,” app. 42, the
EPA, in effect, provided a bifurcated answer to that ques-
tion. Inthose areas that did not have a revised SIP in effect
by July 1979, the EPA rejected the plant-wide definition; on
the other hand, it expressly concluded that the plant-wide ap-
proach would be permissible in certain circumstances if au-
thorized by an approved SIP. It stated:

“Where a state implementation plan is revised and im-
plemented to satisfy the requirements of Part D, includ-
ing the reasonable further progress requirement, the
plan requirements for major modifications may exempt
modifications of existing facilities that are accompanied
by intrasource offsets so that there is no net increase in
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emissions. The agency endorses such exemptions,
which would provide greater flexibility to sources to ef-
fectively manage their air emissions at least cost.”
App. 43.%

In April, and again in September, 1979, the EPA published
additional com nts in which it indicated that revised SIPs
could adopt the plant-wide definition of source in

nonattainment areas in certain circumstances. See 44 Fed.
Re“ ANOO ANOTN 101 1004 1020 Nan +lhn Taténw nnnq.

sio d
ha‘ -
sta -
ing
e
f

the definition of ‘source’ (see above) to hmit the use of
the bubble under nonattainment requirements in the fol-
lowing respects:

“l. Part D SIPs that include all requirements needed
to assure reasonable further progress and attainment by
the deadline under section 172 and that are being carried

%1n the same ruling, the EPA added:

“The above exemption is permitted under the SIP because, to be approved
under Part D, plan revisions due by January 1979 must contain adopted
measures assuring that reasonable further progress will be made. Fur-
thermore, in most circumstances, the measures adopted by January 1979
must be sufficient to actually provide for attainment of the standards by
the dates required under the Act, and in all circumstances measures
adopted by 1982 must provide for attainment. See Section 172 of the Act
and 43 Fed. Reg. 21673-21677 (May 19, 1978). Also, Congress intended
under Section 173 of the Act that States would have some latitude to de-
part from the strict requirements of this Ruling when the State plan is re-
vised and is being carried out in accordance with Part D. Under a Part D
plan, therefore, there is less need to subject a modification of an existing
facility to LAER and other stringent requirements if the modification is
accompanied by sufficient intrasource offsets so that there is no net in-
crease in emissions.” App. 45.
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out need not restrict the use of a plantwide bubble, the
same as under the PSD proposal.

“fi, Part D SIPs that do not meet the requirements
specified must limit use of the bubble by including a defi-
nition of ‘installation’ as an identifiable piece of process
equipment.” ¥

Significantly, the EPA expressly noted that the word

“source” might be given a plant-wide definition for some pur-
poses and a narrower definitinn for other nurnnses. It

wrote:

“Source means any building structure, facility, or instal-
lation which emits or may emit any regulated pollutant.
‘Building, structure, facility or installation’ means plant
in PSD areas and in nonattainment areas except where
the growth prohibitions would apply or where no ade-
quate SIP exists or is being carried out.” App. 54.%

The EPA’s summary of its proposed ruling discloses a flexi-
ble rather than rigid definition of the term “source” to imple-
ment various policies and programs:

7 App. 56. Later in that ruling, the EPA added:

“However, EPA believes that complete Part D SIPs, which contain
adopted and enforceable requirements sufficient to assure attainment, may
apply the approach proposed above for PSD, with plant-wide review but no
review of individual pieces of equipment. Use of only a plant-wide defini-
tion of source will permit plant-wide offsets for avoiding NSR of new or
modified pieces of equipment. However, this is only appropriate once a
SIP is adopted that will assure the reductions in existing emissions neces-
sary for attainment. See 44 FR 3276 col. 3 (January 16, 1979). If the
level of emissions allowed in the SIP is low enough to assure reasonable
further progress and attainment, new contruction or modifications with
enough offset credit to prevent an emission increase should not jeopardize
attainment.” App. 66.

#In its explanation of why the use of the bubble concept was especially
appropriate in preventing significant deterioration (PSD) in clean air areas,
the EPA stated: “In addition, application of the bubble on a plant-wide
basis encourages voluntary upgrading of equipment, and growth in produc-
tive capacity.” App. 60.
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meaning of the word source as anything in the statute.® As
respondents point out, use of the words “building, structure,
facility, or installation,” as the definition of source, could be
read to impose the permit conditions on an individual building
that is a part of a plant.® A “word may have a character of
its own not to be submerged by its association.” Russell
Motor Car Co. v. United States, 261 U. S. 514, 519 (1923).
On the other hand, the meaning of a word must be ascer-
tained in the context of achieving particular objectives, and
the words associated with it may indicate that the true mean-
ing of the series is to convey a common idea. The language
may reasonably be interpreted to impose the requirement on
any discrete, but integrated, operation which pollutes. This
gives meaning to all of the term: . single building, not
part of a larger operation, would be covered if it emits more
than 100 tons of pollution, as would any facility, structure, or
installation. Indeed, the language itself implies a bubble
concept of sorts: each enumerated item would seem to be
treated as if it were encased in a bubble. = While respond-
ents insist that each of these terms must be given a discrete
meaning, they also argue that §111(a)(3) defines “source” as
that term is used in §302(j). The latter section, however,
equates a source with a facility, whereas the former defines
source as a facility, among other items.

We are ~-* ~ -~~~ “ed that parsing of general terms in the
text of thc ouavuwe wall reveal an actual intent of Congress.*

Z We note that the EPA in fact adopted the language of that definition in
its regulations under the permit program. 40 CFR § 51.18(j)(1)(i)-(ii).

® Since the regulations give the States the option to define an individual
unit as a source, see 40 CFR § 51.18(j)(1), petitioners do not dispute that
the terms can be read as respondents suggest.

#The argument based on the text of § 173, which defines the permit re-
quirements for nonattainment areas, is a classic example of circular reason-
ing. One of the permit requirements is that “the proposed source is re-
quired to comply with the lowest achievable emission rate” (LAER).
Although a State may submit a revised SIP that provides for the waiver of
another requirement—the “offset condition”—the SIP may not provide for
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We know full well that this language is not dispositive; the
terms are overlapping and the language is not precisely di-
rected to the question of the applicability of a given term in
the context of a larger operation. To the extent any
grossinmal “intant” can be discerned from this language

w at the listing of overlapping, illustra
terms was unenued to enlarge, rather than to confine,
scope of the agency’s power to regulate particular source
order to effectuate the policies of the Act.

Legislative History

In addition, respondents argue that the legislative history
and policies of the Act foreclose the plant-wide definition, and
that the EPA’s interpretation is not entitled to deference be-
cause it represents a sharp break with prior interpretations
of the Act.

Based on our examination of the legislative history, we
agree with the court of appeals that it is unilluminating. The
general remarks pointed to by respondents “were obviously
not made with this narrow issue in mind and they cannot be
said to illustrate a Congressional desire. . . .” Jewel Ridge
Corp. v. Local, 325 U. S. 161, 168-169 (1944). Respondent’s
argument based on the legislative history relies heavily on
Senator Muskie’s observation that a new source is subject to

a waiver of the LAER condition for any proposed source. Respondents
argue that the plant-wide definition of the term “source” makes it unnec-
essary for newly constructed units within the plant to satisfy the LAER
requirement if their emissions are offset by the reductions achieved by the
retirement of older equipment. Thus, according to respondents, the
plant-wide definition allows what the statute explicitly prohibits—the
waiver of the LAER requirement for the newly constructed units. But
this argument proves nothing because the statute does not prohibit the
waiver unless the proposed new unit is indeed subject to the permit pro-
gram. Ifit is not, the statute does not impose the LAER requirement at
all and there is no need to reach any waiver question. In other words,
§ 173 of the statute merely deals with the consequences of the definition of
the term “source” and does not define the term.
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the LAER requirement.® But the full statement is ambigu-
ous and like the text of § 173 itself, this comment does not tell
us what a new source is, much less that it is to have an inflex-
ible definition. We find that the legislative history as a
whole is silent on the precise issue before us. It is, however,
consistent with the view that the EPA should have broad dis-
cretion in implementing the policies of the 1977 Amendments.

More importantly, that history plainly identifies the policy
concerns that motivated the enactment; the plant-wide defi-
nition is fully consistent with one of those concerns—the al-
lowance of reasonable economic growth—and, whether or not
we believe it most effectively implements the other, we must
recognize that the EPA has advanced a reasonable explana-
tion for its conclusion that the regulations serve the environ-
mental objectives as well. See supra, at 19-20 and n. 29; see
also 17 n. 27. Indeed, its reasoning is supported by the pub-
lic record developed in the rulemaking process,* as well as by
certain private studies.”

Mz warnar Af tha TDA’e vrawinne intavnwatatinne Af tha

| 3 <

% See supra, at ——. We note that Senator Muskie was not critical of
the EPA’s use of the bubble concept in one NSPS program prior to the
1977 amendments. See supra, at —.

% See, for example, the statement of the New York State Department of
Environmental Conservation, pointing out that denying a source owner
flexibility in selecting options made it “simpler and cheaper to operate old,
more polluting sources than to trade up. . . .” App. 128-129.

¥ “Economists have proposed that economic incentives be substituted for
the cumbersome administrative-legal framework. The objective is to
make the profit and cost incentives that work so well in the marketplace
work for pollution control. *** [The ‘bubble’ or ‘netting’ concept] is a first
attempt in this direction. By giving a plant manager flexibility to find the
places and processes within a plant that control emissions most cheaply,
pollution control can be achieved more quickly and cheaply.” L. Lave &
G. Omenn, Cleaning the Air: Reforming the Clean Air Act 28 (1981) (foot-
note omitted).
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some cases, reconcile competing political interests, but not on
the basis of the judges’ personal policy preferences. In con-
trast, an agency to which Congress has delegated policy mak-
ing responsibilities may, within the limits of that delegation,
properly rely upon the incumbent Administration’s views of
wise policy to inform its judgments. While agencies are not
directly accountable to the people, the Chief Executive is,
and it is entirely appropriate for this political branch of the
Government to make such policy choices—resolving the com-
peting interests which Congress itself either inadvertently
did not resolve, or intentionally left to be resolved by the
agency charged with the adminstration of the statute in light
of every day realities.

When a challenge to an agency construction of a statutory
provision, #~-1-- ~nmmnmbenlinad fpeglly centers on the wisdom
of the agei..; o pusny, »wuee. J1an whether it is a reasonable
choice within a gap left open by Congress, the challenge must
fail. In such a case, federal judges—who have no constitu-
ency—have a duty to respect legitimate policy choices made
by those who do. The responsibilities for assessing the
widsom of such policy choices and resolving the struggle be-
tween competing views of the public interest are not judicial
ones: “Our Constitution vests such responsibilities in the po-
litical branches.” TVA v. Hill, 437 U. S. 153, 195 (1978).

We hold that the EPA’s definition of the term “source” is a
permissible construction of the statute which seeks to accom-
modate progress in reducing air pollution with economic
growth. “The Regulations which the Adminstrator has
adopted provide what the agency could allowably view as . . .
[an] effective reconciliation of these twofold ends ....”
United States v. Shimer, 367 U. S., at 383.

The judgment of the Court of Appeals is reversed.

It is so ordered.

JUSTICE MARSHALL and JUSTICE REHNQUIST did not par-
ticipate in the decision of this case.
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