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IJPPLEMENTAL MEMO (Pool)

ference

al Cert to CA 8
Ve Federal Civil
(State Prisoner)
MCDONNELL
Two features of this case warrant additional consideration: (1) The S has

filed an amicus brief in sunnart of the wardenle natitinn for cer’ ‘Je objects to the
extension of Morrisey and Scarpelli to the prison disciplinary s g, contending
that the prison environment presents circumstances not addressed in those cases
which require consideration of the governmental function and interest served by less

formal procedures. He outlines the disciplinary procedures followed in the federal

prison system (at issue here are procedures in a state (Nebraska) institution) and
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— DISCUSSION: Although there is no final order except on the mail censor-

ship program, the SG's involvement in this case brought by a state agency adds
an element of concern about the impact the decision could have on prison
administration even in this posture. The questionable base for the CA's remand
for the establishment of due process standards may provide a ground for
disposition on that issue.

1/15/74 Zengerle
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2. FACTS: Resp, a prisoner at the Nebraska Penal Complex,
br--—-~ht this antinm in tha N ander 42 1.5, C. §§ 1983 and 1985 on behalf
of all the prisoners, seeking injun(;tive and declaratory relief against
numerous administrative procedures and practices of the Complex. As
relevant here, the rulings of the DC and CA are as follows.

Resp challenged the disciplinary proceedings of the Complex on
procedural due process grounds. The essential nature of the challenge
¢ =trmnd ~nm b mwacaduracs fallawed hv the Comnlex in removing prisoners'
accumulated '"good time' n2fan AT MYIANTIEer Vio1Aiions U1 1L UISD Dt vl wis
i ' -~ '-*ions. The DC held that while CA 8 had not yet ruled
that procedural due process applied to good time revocation, Morrissey v.
Brewer, 443 F. 2d 942, Neb. statutory requirements did apply, and they
required that the prisoner violations relied upon constitute ''flagrant and
serious conduct.'" Good time revocations had been accomplished where such
violations had not taken place; in such instances pétr was required to restore
the good time. The CA, noting the reversal of Morrissey by this Court, 408
U.S. 471, held fhat procedural due process requirements did apply to prison
disciplinary hearings. Existing Complex procedures did not provide
minimum due process. The CA held that, upon remand,

specific requirements, including the circumstances

in which counsel may be required, should be laid

down by the District Court after hearings. Petn

Appx at 4.

In denying petr's petn for rehéaring, the CA noted that it followed Gagnon v,

Scarpelli, 411 U.S. 778, in holding that counsel is required only in those



s
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cases where counsel is essential to fundamental fairness. Petr was to be
given an opportunity to state whether counsel would be provided or permitted
in those cases ""which must be reheard for lack of , . . due process pursuant

to this opinion." Petn Appx at 50. The CA had required in its opinion that

It had also held that it would be appropriate for the DC to order expunged

from prison records determinations of misconduct that arose from hearings

that failed to comport with minimum due process requirements.

Reso cha™" o temmmte nnil mnsmnnarchin nrnocram. As to

incoming inmate mail from attorneys, the DC held that it should be handled

K

in accordance with CA 8's opinion in Moore v. Ciccone, 459 F, 2d 574. (To

be opened only if various detection methods fail to disclose contraband, and
there is a real possibility that contraband will be included in mail from an
attorney; if marked ''privileged, ' to be opened only in the presence of the

inmate.) The CA amplified the rule in affirming it, holding that it would be

‘a simple matter to ascertain (by telephone, e.g.) whether the mail was indeed

from an attorney, and if so, the possibility that an officer of the court would
transmit contraband was too remote to justify opening all legal mail,

R~~= ~h~llencad the inmate lesal assistance program. Regulations
of the Complex provide that there be designated one lay inmate legal advisor,
to wh(.)nl recourse could be had without the Warden's permission, Inmates

were also permitted to assist one another with the Warden's written
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Resp replies that the DC will merely be testing the existing
regulations of the Complex against the constitutional requirement, the
content of which is to be determined by the courts.

(c) Petr objects to the restriction on inmate mail censorship,
arguing that it could be '"a very expensive matter'" to Vel'ify attorney-
senders by telephone, and that distant attorneys will be unfamiliar to
petr and therefore not made trustworthy by mere telephone verification,

Smith v. Robbins, 454 F,2d 696 (CA 1), which affirmed the rule that

prison officials may inspect all mail from attorneys in the presence of the
inmate, is said to create a conflict,

Resp contends that the financial and administrative burdens of the
CA's procedure present no reason for overturning it, Smith is merely
another Circuit's similar handling of the same problem,

(d) Petr argues that the inclusion of civil rights actions in the
matters to be considered by petr in determining the need for legal assistance
goes beyond prior law which spoke of legal assistance only for post-
conviction relief,

Resp replies that such cases as Johnson v. Avery protected access

to the courts for prisoners to present their '""complaints, " not limited to
post-conviction relief, Again, petr's objection is said to be premature,

(e) Petr contends that the CA's ordering the expungement of records
and rehearing of cases that lacked due process minimums retroactively
applies the due process standards established (i.e., the standards to be
established by the DC). Retrospective application should at least await a

separate case where the issue would be specifically litigated.
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Resp contends that the new standards should be applied retroactively
since the deficiencies they reveal (would) go to the integrity of the truth-
finding function.

4, DISCUSSION: The only matter presented in final form is the CA's

approval of the restrictions on the mail censorship program imposed by the
DC. The CA rejected the approach of other Circuits that have permitted
prison authorities to open incoming mail from attorneys in reliance upon

its earlier opinion in Moore v. Ciccone, which based the restrictions on the

right of access to the courts. The other issues, while more important,
present only hypothetical problems since the DC must yet act following a
remand hearing. The CA seems to have treated summarily the extent of right
o ‘co counsel ané of legal 'éls'sistance, and due process in prison disciplinary
proceedings, but it may be that the DC will on remand provide an uncert-
worthy disposition, It will at least sharpen the issues. The mail censorship
oot STem s~ ld mwasride a vaehicle for this Court to consider the

Citmemes emnil mwmahlam, as opposed to the personal mait provlem

involved in Procunier v, martinez, No, 72-1465, but the nosture of the case

~wAd dte mumernne other issues suggest another case might be more
mmmmAaniata,
There is a response.
Zengerle Ops in petn appx
1/9/74

JA
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March 15, 1974, Conference
List 5, Sheet 2 ‘

 No. 73-679
WOLFF, Warden Motion of Resp for
Appointment of
Ve Counsel
‘McDONNELL

The Court granted cert to CA 8 in this case on January 21 to review
the CA's judgment extending the right of counsel to prison disciplinary
proceeding and finding unconstitutional the restrictions of the inmate mail
censorship program. The Court also granted resp's motion to proceed IFP.

Petr now requests that Douglas F, Duchek, Esquire of Lincoln,

Nebraska, pecr‘ appointed to represent him. Mr, Duchek has been involved
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in this case since 1970 and participated in the litigation below. Mr., Duchek
has served as court-appointed counsel in the USDC (Neb, ) and in CA 8,

Apparently, Mr. Duchek has not been a member of the state bar for
the three years reql,{il'ed for admission to the bar of this Court. He states
that if argument is heard prior to June 25, 1974, it will be necessary that

he argue pro hac vice. If after that date, Mr. Duchek anticipates being a

member of the bar of this Court,

DISCUSSION: This case is scheduled for argument in April,

If Mr, Duchek is appointed;, he will have to appear pro hac vice,

Ginty
3/13/74

AF
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Supreme Gonrt of the Vnited States
MWaslingtae, . ¢ 20513

CHAMBERS OF

JUSTICE THURGOOD MARSHALL June 11, 1974

MEMORANDUM TO THE CONFERENCE

Re: No. 73-679 -- Charles Wolff, Jr., v. McDonnell

In due course I hope to circulate a dissent in this
case.

.
T, M.,









| Suprene Gourt of the Hnited States
Wushington, B. €. 20513

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

June 17, 1974

RE: No. 73-679 Wolff v. McDonnell

Dear Thurgood:
Please join me in your opinion in the

above.

Sincerely,

Mr. Justice Marshall

cc: The Conference




Supreme Gonrt of the Pnited States
Waslington, B. . 20503

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

June 19, 1974

Re: No. 73-679 - Wolff v. McDonnell

Dear Byron:

This was not an easy opinion to write.

have handled it well and I am glad to join it.

Sincerely,

Mr. Justice White

cc: The Conference

I think you



Bupreme Gourt of the Ynited States
Washington, D. @. 20513

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 18,

Re: No. 73-679 - Wolff v. McDhonnell

Dear Byron:

Please join me.

Sincerely, V/

U

Mr. Justice White

Copies to the Conference

1974

VRS
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