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November 15, 1974 Conference
List 3, Sheet 3

No, 74-520 Motion to Expedite
*SMITH, Superintendent Cert to CA 2 (Kaufman,
Smith, Timbers)
Ve
HAYMES Federal/civil Timely

~ IMMARY: Resp brought this §1983 action in USDC W.D. N.Y, (Curtin),

challenging his summary transfer by N, Y. authorities from one maximum-security
\_—M —— 'M-___/‘-———’“’*"—‘—_—’

prison to another. The USDC granted summary judgment to petrs. CA 2 reversed,

holding that the maximum security classification of the two institutions was not dis-

positive and that the hardship involved in the mere fact of dislocation may be sufficien:

*/Fetr's petition is styled Montanye, Superintendent and Smith, Deputy Superin-
tendent v. Haymes., Smith has succeeded Montanye as Superintendent, See Rule

48(3).

fs






may be a denial of due process,

CONTENTIONS: As in Freiser, petrs argue that the lower federal courts have

taken divergent views of the necessity for providing hearings in connection with inter-
institution transfers of inmates. They note that Preiser involves the transfer of an
inmate from a medium-security to a maximum security institution and that heard
together Preiser and the present case will present to the Court the two common types

of intrastate transfers which have been the basis for conflicting decisions.

DISCUSSION: While the lower federal court cases do distinguish between transfers

involving no change in custody level and those in which the character of the institution
has changed, it is not clear that this case presents the addefi dimension petrs seek,
The holding of CA 2 appears to be a rather narrow one. And, unlike Preiser there is =
finding here that resp was transferred for disciplinary purposes.

The petition is before the Court on a motion to expedite.

Thefe is no response.
11/14/74 Ginty CA Op in petn
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The subject me**exr ic in the szme "'ball park' as Newkirk,

Pl

but since there is a rerizns =» - Tresrrict Court, my view is to wait

on developments.
I will vote to DENTY.

Regards,












o
asks for damagegfor the deprivation he suffered after his

e e A - S

Negaw’

transfer. »I expect the claim for damages will turn out to
be legally insufficient, as prison officials
probably establish that they acted in good faith under
existing law. But the damages claim nonetheless will insulate
the case from mootness, even if respondent is
released from prison before the case can be decided.
(Even if respondent could not recover damages after proving
that a violation of his rights had occurred, it would be
improper to anticipate that factual issue in ruling on
this summary judgment issue.
At this stage the only issue is whether respondent has
alleged a cause of action and whether the facts of record
establish a genuine issue of material fact that would affect
respondent's right to recover. Prison officials' good faith
would almost always be a factual issue requiring trial.)

For these reasons, if you want to decide the issue that

was mooted out in Preiser, I think this case
is appropriate for review, and I would

recommend that it be granted.

penny
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2 MONTANYE v. HAYMES

The document, which was addressed to a federal judge
but sought no relief, was seized and held by prison au-
thorities. On June 8, Haymes was advised that he would
be transferred to Clinton Correctional Facility, which,
like Attica, was a maximum-security institution. The
transfer was effected the next day. No loss of good time,
segregated confinemnent, loss of privileges or any other
disciplinary measures accompanied the transfer. On
August 3, Haymes filed a petition with the United States
Distriect Court which was construed by the judge to be an
application under 42 U. S. C. §1983 and 28 U. S. C.
§ 1343 seeking relief against petitioner Montanye, the
then superintendent at Attica. The petition complained
that the seizure and retention of the document, despite
requests for its return, not only violated Administrative
Bulletin No. 20, which allegedly made any communica-
tion to a court privileged and confidential, but also in-
fringed Haymes’ federally guaranteed right to petition
the court for redress of grievances. It further asserted
that Haymes’ removal to Clinton was to prevent him
from pursuing his remedies and also was in reprisal for
his having rendered legal assistance to various prisoners
as well as having, along with others, sought to petition
the court for redress.

In response to a show-cause order issued by the court,.

law library officer whom goes out of his way to circumvent inmates
legal assistance.

“T feel that this was obviously the same reason why this officer
has had Rodnev Haymes and John Washington removed from the
law hbrary whereby they no longer have proper access to erther
the law books or myself and the other mmates whom they are
legally assisting.

“Wherefore, T feel that my con=titutional rights to adequate access:
to the eourts for judicial review and redress 1 bemg violated as a
direet result of the eircumstanees and conditions herem ser forth..

(Signed by N2 inmates )7
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petitioner Brady, the correctional othicer at Attica
charge of the law library, stated m an affidavit that
Haymes had been relieved from his assighment as an
inmate clerk in the law library “because of his continual
disregard for the rules governing mmates and the use of
the law library” and that only one of the inmates who
had signed the petition being circulated by Haymes had
ever made an official request for legal assistance. The
affidavit of Harold Smith, Deputy Superintendent of
Attica, furnished the court with Paragraph 21 of the
Inmate's Rule Book,* which prohibited an inmate from
furnishing legal assistance to another inmate without
official permission and with a copy of a bulletin board
notice directing inmates with legal problems to present
them to Officer Brady—Inmates were in 1o circumstances
to set themselves up as legal counsellors and receive pay
for their services.® The affidavit asserted that the pe-
tition taken from Haymes was being circulated “in direct
disregard of the above rule forbidding legal assistance
without the approval of the Superintendent” and that
Haymes had been cautioned on several occasions about
assisting other inmates w. .out the required approval.

Haymes responded by a motion to join Brady as a

2 lnmates are prohibited except upon approval of the Warden,
ty assist other mmates in the preparation of legal papers

S The netee read as follows

Oflice of Superintendent
April 25, 1972
10 ALL CONCERNED:

“[n all instances where inmates desire assitanee in the use of the
Law Librar . they are to present their problems to Correction Officer
Bradv, who will assist them to the extent necessary or will assign
inmates on the Law Labrary staff to particular cases,

“Under no clrcumstances are mmates to set themselves up as
Jegal counelors” and recewve pay for their services.

LieNesT L. MONTANYE
Superintendent”
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defendant, which was granted, and with a counteraffi-
davit denying that there was a rule book at Attica, reas-
serting that the document seized was merely a letter to
the court not within the scope of the claimed rule and
alleging that his removal from the law library, the seizure
of his petition and his transfer to Clinton were acts of
reprisal for his having attempted to furnish legal assist-
ance to the other prisoners rather than merely hand out
library books to them.

After retained counsel had submitted a memorandum
on behalf of Haymes, the District Court disinissed the
action. It held that the rule against giving legal assist-
ance without consent was reasonable and that the
seizure of Haymes' document was not in violation of the
Constitution. The court also ruled that the transfer to
Clinton did not violate Haymes' rights: “Although a gen-
eral allegation is made that punishiment was the motive
for the transfer, there is no allegation that the facilities
at Green Haven are harsher or substantially different
from those afforded petitioner at Attica . . . petitioner's
transfer was consistent with the discretion given to
prison officials i exercising proper custody of inmates.”
App. 26a.

The Court of Appeals for the Second Circult reversed.
505 F. 2d 977 (1974). Because the District Court had
considered affidavits outside the pleadings, the dismissal
was deemed to have been a summmary judgment under
Rule 56, Federal Rules o rocedure. The judg-
ment was ruled erroneous because there were two unre-
solved issues of material fact: whether Haymes’ removal
to Clinton was punishment for a disobedience of prison
rules and if so whether the effects of the transfer were
sufficiently burdensome to require a hearing under the
Due Process Clause of the Fourteenth Amendment.

The cvourt’s legal theory was that Haymes should no
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nished by a transfer having harsh conse-
n he should suffer other deprivations which
i rules could not be imposed without follow-
1 procedures. Disciplinary transfers, the
ypeals thought, were in a different category
nistrative” transfers. “When harsh treat-
ad out to reprimand, deter or reform an indi-
entary fairness demands that the one pun-
ven a satisfactory opportunity to establish
>t deserving of such handling . . . the specifie
which decision to punish are predicated can
ly be ascertained at an impartial hearing to
avidence of the alleged misbehavior, and to
»ffect which the transfer will have on the
ure incarceration.” 505 F. 2d, at 980. The
ppeals found it difficult ‘“to look upon the
es of transfer as a mere coincidence,” id. 979;
convinced that Haymes might be able to
sufficiently burdensome consequences at-
transfer to trigger the protections of the
s Clause, even though Attica and Clinton
maximum-security prisons. The case was
manded for further proceedings to the Dis-
We granted certiorari, — U. S. —, and
rase with Meacht We reverse the judg-
: Court of Appeal
't of Appeals did  t hold, as did the Court
in Meachum v. . w0, ante, that every dis-
1s transfer nmust accompanied by appro-
ngs. Administrar : transfers, although per-
r very similar co1  juences for the prisoner,
t. from the Cour f Appeals ruling. Only
transfers having substantial adverse impact
oner were to call for procedural formalities.
ur decision in Meachum requires a reversal
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in this case. We held in Meachum v. Fano, that no Due
Process Clause liberty interest of a duly convicted prison
inmate is infringed when he is transferred from one
prison to another within the State, whether with or with-
out a hearing, a" ent some right or justifiable expecta-
tion rooted in st e law that he will not be transferred
except for misbehavior or upon the occurrence of other
specified events. We therefore disagree with the Court
of Appeals’ general proposition that the Due Process
Clause by its own force requires hearings whenever prison
authorities trans-~ a prisoner to another institution be-
cause of his bres~1 of prison rules, at least where the
transfer may be 1aid to involve substantially burden-
some consequences. As long as the conditions or degree
of confinement tc /hich the prisoner is subjected do not
exceed those nor...ully incident to a criminal convietion
and are not otherwise violative of the Constitution, the
Due Process Clau - does not in itself subject an inmate’s
treatment by prisun authorities to judicial oversight.
The Clause does not require hearings in connection with
transfers whether >r not they are the result of the
‘inmate’s misbehavior or may be labeled as disciplinary
or punitive, ,

‘We also agree with the State of New York that under
the law of that State Haymes had no right to remain at
any particular prison facility and no justifiable expec-
tation that he would not be transferred unless found
guilty of miscondv~*. Under New York law, adult per-
sons sentenced to :mprisonment are not sentenced to
particular institutions but are committed to the custody
of the Commissior-~ of Corrections. He receives adult,
male felons at a n..ximum-security reception center for
initial evaluation and then transfers them to specified in-
stitutions. N. Y. Corr. Law §71(1); 7 N. Y. C. R. R.
§ 103.10. "Thereafter, the Commissioner is empowered
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by statute to “transfer inmates from one correctional fa-
cility to another,” N.Y. Corr. Law § 23 (1). The Court
of Appeals reasoned that because under the applicable
state statutes and regulations, various specified punish-
ments were reserved as sanctions for breach of prison
rules and could not therefore be imposed without appro-
priate hearings, neither could the harsh consequences of
a transfer be imposed as punishment for misconduct ab-
sent appropriate due process procedures. But under
the New York law, the transfer of inmates is not condi-
tional upon or limited to the occurrence of misconduct.
The statute imposes no conditions on the discretionary
power to transfer and we are advised by the State that
no such requirements have been promulgated. Trans-
fers are not among the punishments which may be im-
posed only after a prison disciplinary hearing. N.Y.C.
R. R. § 253.5. Whatever part an inmate’s behavior may-
play in decision to transfer, there is no more basis i
New York law for invoking the protections of the Due
Process Clause than we found to be the case under the
Massachusetts law in the Meachum case.

The judgment of the Court of Appeals is reversed and
the case is remanded to that court for further proceed-
ings consistent with this opinion.

So ordered.



CHAMBERS OF
JUSTICE POTTER STEWART

Supreme Gonrt of the  nited Shutes
MWashington, B. ¢. 20543

June 2, 1976
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Dear Byron,

I am glad to join your opinion for
the Court in this case.

i

Sinéerely yours,
e,
. \./

e

V. . Justice White

Copies to the Conference \
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CHAMBERS OF
JUSTICE JOHN PAUL STEVENS
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Dear Byron:

In due course I shall circulate a dissent.

Sincerely,
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1

Mr. Justice White
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The document, which was addressed to a federal judge
but sought no relief, was seized and held by prison au-
thoritics.  On June 8, Haymes was advised that he would
be transferred to Clinton Correctional Facility, which,
like Attica, was a naximumn-security institution. The
transfer was effected the next day. No loss of good time,
segregated confinement, loss of privileges or any other
disciplinary measures accompanied the transfer. On
August 3, Haymes filed a petition with the United States
District Court which was construed by the judge to be an
application under 42 U. 8. C. §1983 and 28 U. 8. C.
§ 1343 seeking relief against petitioner Montanye, the
then superintendent at Attica. The petition complained
that the seizure and retention of the document, despite
requests for its return, not only violated Administrative
Bulletin No. 20, which allegedly made any communica-
tion to a court privileged and confidential, but also -
fringed Haymes' federally guaranteed right to petition
the court for redress of grievances. It further asserted
that Haymes' removal to Clinton was to prevent him
from pursuing his remedies and also was in reprisal for
s having rendered legal assistance to various prisoners
as well as having, along with others, sought to petition
the court for redress,

In response to a show-causc order 1ssued by the court,

fw hibrary olbeer whotit goes out of s wav o crcumvent mmates
fegal assistancee.

1 reed that this was obviously the same reason why thiz officer
has had Rodnev Havmes and Joha Woshmgron removed from the
liw hbrary whereby they no lenger have proper aceess to either
the law books or myself and the other mmates whom they are
logally assting

Wheretore, 1 teel that my constitnnionai nighrs 1o adequate access
t+ the conurts tor pucheial review and redress s beme violated u- g
duyeet result of the errevmstances and onditions herem set forth,

Signed by N2 gnmates ¥
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petitioner Brady, the correctional officer at Attica m
charge of the law library, stated in an affidavit that
Haymes had been relieved fromn his assignment as an
mmate clerk in the law library “because of his continual
disregard for the rules governing inmates and the use of
the law library” and that only one of the inmates who
had signed the petition being circulated by Haymes had
ever made an official request for legal assistance. The
affidavit of Harold Smith. Deputy Superintendent ot
Attiea, furnished the court with Paragraph 21 of the
Inmate's Rule Book.?* which prohibited an inmate from
furnishing legal assistance to another inmate without
offictal permission and with a eopy of a bulletin board
notice JJirecting inmates with legal problems to present
them o Officer Brady——mmates were in no circumstances
to set themselves up as legal counsellors and receive pay
for their services.” The affidavit asserted that the pe-
tition taken from Hayimes was being circulated “in direct.
disregard of the above rule forbidding legal assistance
without the approval of the Superintendent” and that
Haymes had been cautioned on scveral oceasions about
assisting other Inmates without the required approval

Havmes responded by a motion 10 jom Brady as a

< limates are prohthited exeept upon approval of the Warden,
to axxst other muarites  the preparation of legal papers
The notwe vead as follows
Olec of [upermtendent
Apnl 25,1972
To ALl o ED
I ai) iianees where mmates desire assistanee m o the use of the
Law Library. they are te present ther problems to Correction Oflicer
Brady. who will assiet them to the extent necessary or will assign
mnnates on the Law Library <taff to particelie cases
Under no eroumstanees e mmates toosct themselves up ua
Jegul cownmclors" and receive pay for iher ~erviees,
Lexgst L MoNTaNye
Supermtendent”
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defendant., which was granted, and with a counterafli-
davit denying that there was a rule book at Attica. reas-
éertmg that the document seized was merely a letter to
the court not within the scope of the claimed rule and
alleging that his removal from the law library, the seizure
of his petition and his transfer to Clinton were acts of
reprisal for his having attempted to furnish legal assist-
ance to the other prisoners rather than merely hand out
library books to them.

After retained counsel had submitted a memoranduin
on behalf of Haymes, the District Court dismissed the
action 1t held that the rule against giving legal assist-
ance without consent was reasonable and that the
seizure of Haymes' document was not mn violation of the
Constitution. The court also ruled that the transfer to
Chnton did not violate Haymes' rights. “Although a gen-
eral allegation 1s made that punishment was the motive-
for the transfer, there 1s no allegation that the facilities
at Green Haven are harsher or substantially different
trom those afforded petitioner at Attica . . . petitioner’s
transfer was counsistent with the diseretion given to-
prison officials in exercising proper custody of inmates.™
App. 20

The Court of Appeals for the Second Circult reversed. .
305 F. 24 977 (1974). Beecause the Distriet Court had’
considered affidavits outside the pleadings, the dismissal
was deemed to have been a summary judgment under-
Rule 56, Federal Rules of Civil Procedure. The judg-
ment was ruled crroneous because there were two unre-
solved 1ssues of material fact. whether Haymes™ removal
to Chinton was pumshinent for a disobedience of prison
rales and 1if so whether the effects of the transfer were-
suffictently burdensome to require a hearmg under the-
Due Process Clause of the Fourteenth Amendment.

The court's lv(,za] theory was that Havmes should no-
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more be pumshed by a transter having harsh conse-
quences than he should suffer other deprivations which
under prison rules could not be imposed without follow-
ing specified procedures. Disciplinary transfers, the
Court of Appeals thought, were m a different category
from “administrative” transfers. *“When harsh treat-
ment 1s meted out to reprimand, deter or reform an indi-
vidual, elementary fairness demands that the one pun-
ished be given a satisfact~~y opportunity to establish
that he 1s not deserving of -uch handling . . . the specific
facts upon which decision to punish are predicated can
most suitably be ascertamed at an impartial hearing to
review the evidence of the alleged misbehavior, and to
assess the effect which the transfer will have on the
inmate’s future incarceration.” 505 F. 2d. at 980. The
Court of Appeals found it difficult “to look upon the
eircumstances of transfer a- a mere comncidence,” id, 979:
it was also convinced th:  Haymes might be able to
demonstrate sufficiently burdensome consequences at-
tending the transfer to trigger the protections of the
Due Process Clause, even though Attica and Clinton
were both maxunum-security prisons® The case was

" The Conrt ot Appeals found “that the hard=inp mvolved 1w rhe
mere faet of dislocation may be suflicient to render Haymes' sum-
mary trauster —if a trial extublishes that 1t was pumtive—a denl
ot due process.” 505 F 2d, at 981, The conrt sud

“The fuers of thix ecase muy provide o good illustration of the
real heordship o bemng shuttled from one mstitution to another
After bemg sent to Clinton, Haymes found lumself several hundred
milex awav from his home and familv m Buffulo, New York, Not
enly was he effecuvely separated by the transfor from s only
cuntact with the world outside the prison, bur he alxo wu= remove]
from the friends he had made among the mmates at Atties and
furced to admst to o vew environment where he may well have
been regarded we a troublemaker.  Contaets with counsel wouk]
necessarily have been more difficult. A transferee suffers other
vonsequences ax well the mmate 1w frequently pat m administra.
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therefore remanded for further proceedings to the Dis-
trict Court. We granted certiorari, —— U, 5. —, and
heard the case with Meachum v. Fano, ante. We re-
verse the judgment of the Court of Appeals.

The Court of Appeals did unot hold, as did the Court
ot Appeals m Meachum v. Fano, that every dis-
advantageous transfer must be accompanied by appro-
priate hearings. Administrative transfers, although per-
haps having very similar consequences for the prisoner,
were exempt from the Court of Appeals ruling. Ouly
diseiplinary transfers having substantial adverse impact
on the prisoner were to call for procedural formalities.
Even so, our decision 1n Meachum requires a reversal
i this case.  We held in Meachum v. Fano, that no Due
Process (“lause liberty interest of a duly convicted prison
mmate 1s mfringed when he 1s transferred from one
prison to another within the State, whether with or with-
out a hearing, absent some right or justifiable expecta-
tion rooted mn state law that he will not be transferred
except for misbehavior or upon the occurrence of other
specified events. We therefore disagree with the Court
of Appeals’ general proposition that the Due Process
("lause by its own force requires hearings whenever prison
authorities transfer a prisoner to another institution be-
cause of his breach of prison rules, at least where the
transfer may be said to mvolve substantially burden-
some consequences.  As long as the conditions or degree

tive segregation upon arrnal at the wew ety 7 N Y. CO RV R
Part 260, personal belongmes are often lost, he mayv be deprived of
facilttles and medications tor psyveliatvie and medical treatment,
see Howtt v Viteh, 361 F. Supp 123, 1249 (D, N H 1973). and
educational and rehanlitative programs can be interrupted.  More-
over, the tact of transfer, and perhaps the regsons alleged therefore,
will be put on the record reviewed by the paroie board, and the
prisoner may have difticulty rebutting, long after the faet, the
adverse mierence to be drawn theretrom = 14 1t 981-H82
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of confinement to which the prisoner 1s subjected do not
exceed those normally incident to a eruninal convietion
and are not otherwise violative of the Constitution, the
Due Process Clause does not 1n itself subject an inmate's
treatient by prison authorities to judicial oversight.
The Clause does not require hearings in connection with
transfers whether or not they are the result of the
mmate’s misbehavior or may be labeled as disciplinary
or punitive,

We also agree with the State of New York that under
the law of that State Haymes had no right to remain at
any particular prison facility and no justifiable expec-
tation that he would not be transferred unless found
guilty of misconduct. Under New York law, adult per-
sons sentenced to imprisonment are not sentenced to
particular institutions but are committed to the custody
of the Commissic _r of Corrections. He receives adult,
male felous at a maximum-security reception center for
mitial evaluation and then trausfers them to specified in-
stitutions. N. Y, Corr. Law §71(1): 7N. Y. C. R. R.
3 103.10.  Thereafter, the Commissioner is empowered
by statute to “transfer inmates from one correctional fa-
cility to another ™ N. Y. Corr. Law § 23 (1). The Court
of Appeals =~~soned that because under the applicable
state statutes wnd regulations, varus specified punish-
ments were reserved as sanctions for breach of prison
rules and could not therefore be imposed without appro-:
priate hearings, neither could the harsh consequences of
a transfer be imposed as punishment for misconduct ab-
seut appropriate due process procedures. But under
the New York law, the transfer of inmates is not condi-
tional upon or limited to the occurrence of misconduct.
The statute imposes no conditions on the discretionary
power to transfer and we are advised by the State that
no such requirements have been promulgated. Trans-
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fers are not among the punishments which may be nn-
posed only after a prison disciplinary hearing. N. Y. C.
R. R. § 253.5. Whatever part an inmate’s behavior may
play in decision to transfer, there is no more basis in
New York law for invoking the protections of the Due
Process Clause than we found to be the case under the
Massachusetts law in the Meachum case.

The judgment of the Court of Appeals is reversed and
the case is remanded to that court for further proceed-

ings consistent with this opinion.
So ordered..
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