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2. FACTS: Apee unionis an organization of N, C, prison inmates associated
together for purposes of working for prison reform. While permitting inmates to join
apee, appnts refuse to recognize it for any purpose and have circumscribed its activities
through the enforcement of rules and regulations prohibiting any solicitation of inmates,
whether personally or through correspondence, to join apee; forbidding the receipt of
apee's bulk mail by inmates thus preventing inmates from receiving and redistributing
apee's literature; and prohibiting the union from holding meetings in prison. Allegedly,
such rules were enforced because appnts feared the possibility of concerted group
action on the part of apee and because the apee was unneeded in any event in light of
established inmate grievance procedures. It should be noted, however, that appnts
llowed such inmate organizations as Alcoholics Anonymous, the Boy Scouts, and the
‘unior Chamber of Commerce (JC's) to hold meetings. In addition, the bulk mail rule
was not enforced against the receipt of JC's literature.

Apee brought this action under § 1983 seeking an iniunction against the enforcement
of these rules and monetary relief 2/ on the grounds that the rules violated both the
First Amendment and equal protection. Its primary argument seems to have been that
inmates have a First Amendment right .0 join a cooperative association of inmates.

However, the N did nat reach this hrnad issne because appnts did permit inmates to

join apee. Rs X-H

2/
The DC dismissed the damage claim on the Eleventh Amendment grounds.
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"In a penal system which permits inmates to belong to a corporate

union..., what are the rights of the prisoners and the union under

the first amendment and equal protection clause. "

With the issues thus limited, the DC first found that the no-solicitation rule
violated the First Amendment rights of apee and enjoined its enforcement. Ur;der Pell
v. Procurie=, 417 U, S, 817, it reasoned, inmates had a First Amendment right to
discuss any subject so long as it did not conflict with legitimate penalogical objectives.
This right could only be limited where necessary or essential to the maintenance of
""security, order, and rehabilitation, ' the state's legitimate interests in its penal
system. Pror-unier v. Martinez, 416 U.S. 396, 413. Here, the regulation was not
necessary or essential to such objectives since there was no evidence that the union
had been used to disrupt the system. Moreover, it noted that a no-solicitation rule,
while permitting inmates to join apee, bordered on the irrational. Using this same

analysis, it also found that the bulk mailing ban as applied to apee violated the First

Amendment,

The Ct then av\a1trnar1 tha r1lac mr~rhilhitineg mmaactinode and i1l vmailineoe 11vdarw arﬂlal

protactian and fannd tham nneanetitntional, In doing so, it seems to have applied both
First Amendment and equal protection analysis. Since appnts dicr:ot show that the
proscribed activities were detrimental to proper penalogical objectives (the implication
'being that they were thus entitled to the full scope of First Amendment protection), appnt

could not prohibit them so long as they accorded other inmate groups those privileges.

3. CONTENTIONS: Ur ":rlying appnts' arguments are two basic premises., First,

the ct below overemphasized the fact that appnts' permitted union membership since it is
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4, DISCUSSINN: This case raises an interesting question concerning the burden
placed on prison officials to justify regulations challenged on First Amendment and
equal protection grounds. In finding constitutional violations, the ct, in essence, held
that the appnts had failed to substantiate their fears that such inmate groups posed
threats to prison security and that they were thus entitled to the full protection of the
First Amendment. Central to this view was the fact that the appnts had permitted union
membership, a factor that the rt maw have avaramnhacizad ae annnte naint ayut, More-
over, there were conflicting expert opinions offered as to the dangers of such unions.
The ct, however, saw no need to resolve this conflict because appnts did permit union
membership.

The ct mav have placed an erroneouslv harsh burden on aponts. Pell calls for a
balancing of interests where the First Amendment rights of inmates are involved. Here,
the ct appears to have ignored the appnts' interests in prison security since they could
not document them with particulars. However, the question of whether inmate organiza-
tions spch as apee pose security problems is certainly an area where reasonable men
can differ as documented by the expert opinions below. Because of these differences,
it appears to me that the ct should have deferred to the legitimate concerns of appnts,
especially since alternative means of communicating grievances were available.

Sruz v. Beto, supra.

If the ct's First Amendment analysis falls, so must its equal protection conclusions

since the disnarate treatment accorded the TC's  otr and aneoe ran roartainte he
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Finally, this case does conflict with Paka v. Manson although the ct there did

reach the question of whether inmates had a First Amendment right to join such

organizations because the prison officials did not permit membership as appnts did

here.
There is no response.

8/9/76 Ondrasik E.D. N.C. opn in petn
MS
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%  JONES v. NORTH CAROLINA PRISONERS’ LABOR UNION

tional right to exist, the court held that First and Fourteenth
Amendment interests were infringed where, absent evidence
of some danger to security or order, membership was tolerated
but organizational behavior relating to it was not.

The precise finding of the District Court was that “[i]n-
mates are permitted to join a union and have been and
are being permitted to join the North Carolina Prisoners’
Labor Union, Inc.” App. to J. S., at 23-24. While the
uncontradicted affidavit of petitioner. Jones, the Secretary
of the Department of Corrections, in this respect cannot
be said to be at odds with the findings of the District Court,

its lan impar somewhat different flavor to the

matter. He said:

“T did not intervene directly in any of the day-to-day
dealings with inmates or other persons purporting to be
representatives of the union . .. . I did direct my
staff though that unless I was legally required by a
court of law that I would not recognize the existence
of any inmate union and neither T nor anyone else
in the employment of the Department of Correction
would recognize, negotiate with, or do anything else
to create the impression that the so-called union was
a recognized legitimate inmate activity. I directed that
existing departmental policy would be enforced and
complied with.”

Petitioner Edwards, the Commissioner of the Department
of Corrections, made clear in his affidavit that Alcoholics
Anonymous and the Jay Cees always stood on a very
different footing:

“As stated only two outside organizations have been
permitted to form inmate organizations within the
prison system. These organizations have been demon-
strated to have Lienifinant rohahilitative value al]d may
continue to fur....... ___, . .1 a legiti-
mate rehablhtatlve need 0f the lnmates They have
also been determined not to constitute any threat to

g
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limitation of many privilges and rights, a retraction
justified by the considerations underlying our penal sys-
tem. ... In the First Amendment context a corollary
of this principle is that a prison inmate retains those
First Amendment rights that are not inconsistent with
his status as a prisoner or with the legitimate penological
objectives of the corrections system. ( Emphasis sup-
plied.) (Citations omitted.) 417 U. 8., at 822,

The District Court treatment of this case as if the prison
environment were essentially a “public forum,” is contrary
to our decision last Term in Greer v. Spock, 44 U. S. L. W.
4380 (Mar. 24, 1976), where we upheld a ban on political
meetings at Fort Dix and in the course of doing so, stated
that:

“The fact that other civilian speakers and entertainers
had sometimes been invited to appear at Fort Dix did
not of itself serve to convert Fort Dix into a public
forum or to confer upon political candidates a First
or Fifth Amendment right to conduct their campaigns
there. The decision of the military authorities that a
civilian lecture on drug abuse, a religious service by a
visiting preacher at the base chapel, or a rock musical
concert would be supportive of the military mission of
Fort Dix surely did not leave the authorities powerless
thereafter to prevent any civilian from entering Fort
Dix to speak on any subject whatever.” Id., at 4383 n. 10.

Here petitioners’ affidavits indicate exactly why Alcoholics
Anonymous and the Jay Cees have been allowed to operate
within the prison. Both were seen as serving a rehabil -
tive purpose, and were determined not to pose any threat
to the order or security of the institution. The affidavits
indicate that the administrators’ view of the union differed
in both of these respects. 1 would think that the same
deference would be given to a determination by prison offi-
cials as to what organizations may properly assist the prison
in its role of rehabilitation, as was given to the military
determination made in Greer v, Spock, supra.
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BOBTAIL BENCH MEMO

To: Justice Powell Date: 4/9/77

From: Tyler Baker

Re: Jones v. North Carolina Prisoners' Labor Union, Inc., No. 75-187¢

This ; one of those cases where the Court is simply going
to have to make a decision. The relev: : concerns are set out
in decisions such as yours in Procunier v. Martinez, 416 U.S. 396

(1974) and BHX Justice Stewart's in Pell v. Procunier, 417 U.S.

817 (1974), but the prior cases do not mandate any particular
resolution.
An initial point needs to be made. The DC treated the ::us»df el
A!am.
organization as a prison reform group. EstrA kes every opportunity
-———M
to describe it as an incipient labor union. It is true that
there are references in the resp's literature about collective

bargaining, but the DC found that resp had not concerned itself

sdisa ved them, im hic prief below

with such matters It seems that iaracterized in the same
IA See Ggpees ; . |

way that now doeSVEK XE¥XX®¥XX I think that the labor union

point is a red herring; the case should be decided and the opinion
e i Vo~ S

written on the basis that the organization is a prison reform group.

Although I am basically sympathetic to s position EX here,

I think that one HKX must admit that the DC was slightly devious

in its treatment of the issue presented here. It is true that

XEEHE allowed inmates to belong to the union, but with all the
other XXXWKX restrictions on meeting and XXX solicitation, that was
hardly a concession to K¥X build an opinion around. I think that the
fact that the 1id not XHXX¥ outlaw union membership XXXKEX
altogether may have some significance, but not as much as the DC

-¢.812.1
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Supreme Qourt of the Hnited Siates
Washington, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

May 24, 1977

No. '75-1874 - Jones v. North
Carolina Prisoners' Union

Dear Bill,

I am glad to join the opinion
you have written for the Court in this
case.

Sincerely yours,

Mr. Justice Rehnquist

Copies to the Conference












Supreme ot of the Ynited States
Washington, D. . 20543

CHAMBERS OF
JUSTICE WM.J. BRENNAN, JR.
June 20, 1977

RE: No. 75-1874 Jones v. North Carolina Prisoners' Labor
Union, Inc.

Dear Thurgood:

Please join me in the dissenting opinion you have

prepared in the above.

Sincerely,

Mr. Justice Marshall

cc: The Conference
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