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Preliminary Memo

February 15, 1974 Conference
List 7, Sheet 1

No. 73-858
GONZALEZ Timely
from 3-Judge Ct.
v. eiee. -1linois
(Swygert, Circuit Judge;
AUTOMATIC Austin & McGarr, D.J.'s;
EMPLOYEES memorandum opinion)
CREDIT UNION Federal/Civil

1. SUMMARY: Anmallant enad on behalf of himself and
a class for declaratory and injunctive relief on - -~ ads
that the aucuwuuiic rcuvusocosiun auu recoar€ Drovisions of the
Illinois Commercial Code were unconstitutional. The heart
Oor the six count complaint at issue was the constitutionality

of I1l. Rev. Stat., ch. 26, §§ 9-503 and 9-504 allowing private

repossession by creditors without prior notice and a hearing to



the debtors. The relevant statutes are in an appendix to

the Jurisdictional Statement. The 23-iundoe conrt dismissed

the suit for lack of standing of the named plaintiffs, and
e = =m~= mmemmmer v wene i i s e e« oolecae gcet,"
The clace artinn wae atlan diemissed,

2, FACTS: Appellant Gonzalez was one of four named
plaintiffs. Three, including Gonzalez, alleged almost identical
factual situations. In each case, the debtor-appellant granted
the creditor-appellee a purchase money security interest in a
used automobile. The creditor summarily repossessed the car,
applied for and receiveu repussessivi ticic, anu seouiu Lo <O
a third party not involved in the litigation. In each case,
Gonzalez and the two other debtors alleged that there was no
default at the time the automobile was repossessed.
| The 3-judge court began by noting that the Commercial
Code expressly conditions a creditor's right to repossession upon
the existence of an actual, bona fide default. 1Ill. Rev. Stat.,
ch. 26, §§ 1-203, 9-501(1), 9-503, 9-504. Moreover, use of Ill.
Rev. Stat., ch. 95 1/2, §§ 3-114(b), 3-116(b) and 3-612 is con-
tingent upon a lawful and proper transfer of interest in the auto-
mobile. Each complaint alleged a violation of the statute, since the
debtor claimed there was no default. '"Thus, in a case where they
assert that the repossession and resale provisions of the Illinois

Code were used improperly and maliciously against them, plaintiffs

ask this Court to determine the validity of these statutes when

properly applied to debtors actually in default." 1If appellants




were correct, the court stated, they would have a damage
remedy under § 9-507 of the Illinois Commercial Code for
wrongful conversion, but lacked standing to challenge the
constitutionality of the statutes, since their claim was that
these statutes were violated.

The court further stated that since the automobiles of
Gonzalez, and another plaintiff, had already Eeen repossessed
and resold, with titles transferred, before either party had
joined the action, injunctive relief would be a ''useless act."
This holding was also couched in standing terms.

Since the representatives lacked standing, they could

not represent the class, and the complaint was dismissed.

3. CONTENTIONS:

a. Appellant

Appellant says his claim was for notice and a
hearing before repossession, and that no subsequent determination
of the validity or invalidity of the repossession can affect his
constitutional right. He relies or 07 U.S.
67 (1972), which dealt exclusively .__.. _.._ ___.__ . . _ice and a
hearing before summary replevin of goods. He cites language in
Fuentes t ‘fect that "no later hearing and no damage award can
undo the fact that the arbitrary taking that was subject to the
right of procedural due process has already occurred." 407 U.S.,
at 81-82.

On the question of default, he claims no other

court in a suit alleging a right to prior notice and lmring has
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dismissed for standing on the failure to allege the complainant
was in default (see J08:, at 11), and says the court ruling
"amounts to stating that a person who pays his bills has no
right to a hearing before his property is taken away from him."
J.S., at 11. He asks that the standing holding be reversed and
that the case be remanded for a determination on the merits.

As to that part of the court's opinion sounding
in mootness, e.g., that injunctive relief was impossible because
the automobile had already been repossessed, title transferred
and sold, appellant says this is also inconsistent with Fuentes,
where the plaintiffs had already had their property taken away
from them. Also, the constitutional violation would otherwise

be capable of repetition but evading review. Moore v. Ogilvie,

394 U.S, 815 (1969). Finally, even if the injunctive relief
requested were moot, damages for the unconstitutional taking were
not.
b. Appellee

The creditor-repossessor, Mercantile National Bank
of Chicago, first argues that the suit shonld he diemicead far
want of jurisdiction pecause the sult should not have heen hefnre
a 3-judge court and, even if it should have been, appeal should
have lied to the CA and not directly here. The main point made
ie thot thao vuldine halavs conn nn ~e-edi-5 and not the merits, No
case of this Court is cited for this proposition, which must b%/
that a dismissal on standing grounds is not an order granting or

denying relief within the meaning of 28 U.S.C. § 1253,
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This issue at least seems close. Perhaps the best
thing to do, if the Couft disagrees with the standing below,
is to note and postpone jurisdiction to the merits. The best
argument in appellees' favor is the cited cases of the lower
courts, holding attacks of this kind appropriate for single
judge disposition, but there seems to be no case of this Court
dealing with the problem of the possible state-action/state-
enforcement overlap.

There is a motion to DWJ/or AFFIRM.

2/4]74 Scott Opinion of

3-Judge Court
in J.S. Appx.

ME
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2 GONZALEZ ». AUTOMATIC EMPLOYEES CREDIT UNTON

result of losing possession of his automobile without
prior notice and a hearing, and relies on Fuentes v.
Shevin, 407 U. S. 67, 81-82 (1972), where the Court
stated “no later hearing and no damage award can undo
the fact that the arbitrary taking that was subject to the
right of procedural due process has alrecady occurred.”
Appellant points out that the three-judge court ruling
amounts to stating that a person who pays his bills has
no constitutionally enforceable right to a hearing before
his property is taken away from him.

Since the working assumption in Fuentes, as in
Sniadach v. Family Fimance Corp., 305 U. 8. 337 (1969),
was that the violation of a constitutional right is not
adequately compensated by a damage remedy,’ this casc
poses an issuc of substantial importance.

In my view, the holding of the Distriet Court that the
granting of declaratory and injunective relief would be a
“useless act.” in light of the subsequent sale and transfer
of title, is only subsidiary to its holding that damages are
an adequate remedy for the elaimed due process violation.
If, in fact, the violation of a constitutional right is an
identifiable and Eﬁ)ﬁ?aﬁﬁy}ﬁWM
and injunctive relicf would not be “useless.” 1t is cer-
tainly arguable that to the extent the District Court
meant to indicate that the case is moot. which it did not.
cxplicitly state, the speed of resale and transfer of title
before a damage action may be heard, indicates that the

I the Distriet Court ix correct as to standing, it calls into (ues-
tion not onlv the rationale of Fuentes, but the approaches in Mitehell
v. (frant. No. 72-6160, and Arnett v. Kennedy, No. 72-1118, as well,
since it suggests that both petitioners should have been dismissed
for standing.  Mitchell could have obtained damages for a wrong-
fullv issued writ of sequestration. and Arnett could have reeeived
backpay, i wrongfully terminated.  The approach of the Distriet
Court ultimately would =cem to suggest that petitioner in Armett
would only have standing to raize the due proeess i==ue if he elaimed
that he was properls terminated, thus making hackpay unavailable.
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controversy is “capable of repetition yet evading review.”
Southern Pacific Terminal Co. v. ICC, 219 U. S. 498, 515
(1911). In any event. if the Court considers this case
moot, it should dismiss for want of jurisdiction, since the
District Court did not so hold.*

If the suit should not have been dismissed for standing
or mootness, an issue of major importance is presented
as to whether there is state action when creditors avail
themselves of self-help remedies pursuant to the Illinois
Commercial Code. Sece Adams v. Southern California
First National Bank, — F. 2d — (CA9 1973). Cf.
Jackson v. Metropolitan Edison Co., 483 F. 2d 754 (CA3
1973). cert. granted, — U. S. — (February 19. 1974).

Appellees also argue that due to the lack of state
action the case was not appropriate for disposition by a
three-judge court. They argue that the actual reposses-
sion by the creditor did not constitute “enforcement or
execution” of a state statute, under 28 U. S. (. § 2281,
and that the transfer of title by the Secretary of State
pursuant to Illinois statutes was, in effect. a ministerial
act. This also is an issue of some complexity, since
appellee appears to argue that disposition by a three-
judge court was improper even if, on the merits, the
District Court might have found state action sufficient
to reach the merits of the due process claim.

The holding with respect to standing is important and
highly questionable if debtors not in default are to pre-
vent violation of their asserted rights to due process.
It obviously deserves plenary consideration; but because
the issues of mootness and the jurisdiction of the three-

2The mootness issue ix also presented in No. 73-6042, Hight v.
Belgrade State Bank, on the February 22, 1974 Conference List.
In that caze, however, petitioner signed and transferred title to the
ear to the original zeller after entry of judgment in respondents’
favor m the trial court. The ecreditor apparently did not act
unilaterally, as in the instant case, to sell the repossessed car and
transfer title,
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judge court raise substantial questions,’ I would postpone
jurisdiction to the merits.

3 Alternatively, I svould suggest holding this case pending appeal
in the Adams case, which iz likely to be well briefed and the focus
of eritical comment, and raises the same state action and due process
iesues as this case. In Adams, e plaintiff had his ear repossessed
and =old before bringing suit, a... the District Court did not attach
any importance to whether Adams claimed he was or was not in

default.
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BENCH MEMO

TO: Mr. Justice Powell DATE: October 15, 1974

FROM: David Boyd

No. 73-858 Gonzalez v. Automatic Employees
Credit Union - Appeal, 3 J.Ct.

Perhaps the most important and challenging issue in this

appeal is how to get out of it without doing any significant

10w _to get out of it without doing any L nt
damage to federal jurisprudence. The case has some flavor
- T —— ——T—

of a "put up" suit, and the distric* court, while having its
heart in the right place, had its hrad screwed on backwards.

Such disastrous appeals are invitations to bad law.

Jurisdiction: Moore's Theory

A preliminary question is whether the three-judge court's
rulings on <*=mding and mnntnecs are cognizable in this Court
under 28 U.s.C. § 1253. Appellee ascerts that there is a
discernible and growing trend in this Court for holding that

they are not, relying principally on 9 Moore's Federal Practice

§ 110.13 [3] for that proposition. Appellants simply maintain
that such an assertion is foreclosed by prec._ent, citing
cases that Moore's maintains are about to be abandoned.

The relevant portion of Moore's acknowledges that the Court
previously has taken on direct appeal judgments of three-judge

courts dismissing actions for lack of a case or controversy,

—

Florida Lime & Avocado Growers, Inc. v. Jacobson, 362 U.S. 73,




80 (1960), lack of standing, Flast v. Cohen, 392 U.S. 83 (1968),

political question, Baker v. Carr, 369 U.S. 186 (1962), and

abstention, Zwickler v. Koota, 398 U.S. 241 (1967). It asserts,
however, that more recent cases indicate that the Court will
not continue this practice.

Moore's finds support for this assertion in the manner

this Court has used Mengelkoch v. Industrial Welfare Commissiom,

393 U.S. 83 (1968), and Wilson v. Port of Lavaca, 391 U.S. 352

(1968). Both were per ¢ :iam opinions. 1In Lavaca, the three
judge court determined that the claim was not one that '"must
be heard by a three-judge court," and further ruled that the
relief sought was not appropriate. The court dissolved itself,
and the district judge thereafter adopted the three-judge
court's action as its own. The per curiam opinion analogized
that case to the instance in which the district judge refused
to convene a three-judge court and denied relief. 1In thus
determined that the proper route for appeal was to fhe court

of appeals rather than the Supreme Court. Mengelkoch, also

a per curiam opinion, began the same way. The three-judge

court dissolved itself after determining that it lacked juris-
diction. Thereafter, the district judge considered the matter
and dismissed on grounds of abstention, stating in his memorandum
that the opinion of the three-judge court was adopted by
reference. Considering appe¢ lants' appeal from both judgments,

the Court heldi Lavaca required that the entire matter
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should be taken to the court of appeals, stating, '"[Wle have

held that when, as here, a three-judge court dissolves itself

for want of jurisdiction, an appeal lies to the appropriate
urt of Appeals and not to this Court.'" 393 U.S. at 84.

Moore's concedes tht Mengelkoch can be read only to stand for

tne proposition that three-judge court dissolutions for 'want
of jurisdiction' must be appealed in the court of appeals
rather than the Supreme Court, but finds support for its
reading of the law in the manner that the Court has since used

the case. It notes that in Rosado v. Wyman, 395 U.S. 326 (1969),

the Court cited Mengelkoch 1d Lavaca in dismissing a direct

appeal from a three-judge court determination that an inter-
vening change in the law mooted the case and that the resultant
challenge was not ripe. It also argues, with somewhat less
force, that the Court's per curiam opinion in Mitchell v.
Donovan, 398 U. 427 (1970) can be read to support its view
of the developing law.

Moore's asserts that the trend of these cases '"strongly

- — JR——

suggest that the Court is mov1ng ‘toward the position that a

e T T e e

————

direct appeal will lie to it only when a three -judge court

et . o B

flnds a substantial federal questiom, proceeds to decide it,

T e T e T e e e

—————

— e

and grEEEEJQE/QEBLE§~QE»£ElEEitlon' 9 Moore's Federal Practice
q 110A03[3] at 78-79. That may be as much advocacy as reporting.
Its reading of Mitchell is quite a stretch. Moreover, Moore's
fails to give proper recognition to a more recent case, Lynch

v . Household Finance Corp., 405 U.S. 538 (1972) [You did not
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participate in that case.] In Lynch a three-judge court d*-missed
on grounds that it lacked jurisdiction under 28 U.S.C. § 1343(3).
The Court rejected a claim that it lacked ju..sdiction to hear the
agppeal of a three-judge court decision dismissing for want of
subject matter jurisdiction. In a footnote, Justice Stewart
asserted that the question of availability of direct appeal depends
on whether the three-judge court was properly convened. He noted
that the Court had previously taken direct appeals from three-judge
court dismissals for lack of subject matter jurisdiction, citing

Baker v. Carr, one of the cases that Moore's had identified as a

dying breed. Appellant has cited other fairly recent cases where
the Court reached the merits of three-judge court decisions turning

on lack of standing,Granite Falls State Bank v. Schneider, 402 U.S.

(1971); Richardson v. Kennedy, 401 U.S. 901 (1971), and abstention,

American Trial Lawyers Ass'm v. New Jersey Svnreme Court, 409 U.S.

467 (1973).
As my very cursory scan of the law reveals, there is -igid

cons tency in this area. The tr: d definitely seems to be shift-

ing away from Moore's thesis, as Moore's now acknowledges. 9 Moore's

(1973 Supp) at 11. Still, I find Moore's and appellee's assertions
intriguing. And my limited experience on the Court convinces me
that this should be the law, even though i1t appears that it isn't.
I will probably have no time for further research on this point
prior to argument, or even for much more thought tham is revealed
in this somewhat sketchy memorandum. I thought it best to develop
the point now, however, because a ruling on this case will serve

to pound another mnail in the coffin of this theory. If the Court

is ever going to reconsider the Lynch decision, it should do so

now.

1006






6.

Litigation in this case was first instituted by ex-litigant
Mojica. 1In March of 1972 Mojica filed an action to have the
court declare Illinois Code Sections 9-503 and 9-504 unconstitu-
tional. He subsequently requested that a three-judge court

be convened to hear his claim, and also that the district court

issue a temporary restraining order prohibiting the Illinois
Secretary of State from transferring title and issuing new
certificates of title after involuntary repossession until after
the debtor was granted the opportunity to have a hearing before
an impartial trier of fact.

The state ¢ josed the entry of a TRO. On July 3, 1972,
it filed an opposition in which it indicated an intention to
institute new procedures that would ameliorate plaintiff
Mojica's concerns. The Secretary of State indicated he would
promulgate new rules and regulations governing procedures for
State transfer of title. The proposed new procedure would
require that the creditor send the debtor notice of the potential
application for transfer of title. Additionally, the State
would only transfer titles ex parte in cases where the creditor
submitted an affidavit indicating that he had sent notice by
certified mail, return receipt requested, at least 15 days
prior to the proposed transfer of title and that he had not
received in response an affidavit of defense. 1If the debtor

submitted an affidavit of defense, the state would require a



7.

certified copy of an order of a court of competent : risdiction
before transferring title. App. at 19-20. 1In oral argument

on the motion for TRO, the State indicated that this was more
in the nature of an "office policy" than a formally promulgated
rule.

The district court denied the motion for TRO on July 7th.
The same day the district court convened a three judge court
and plaintiff Mojica amended his complaint to include a cou
attempting to establish a class action. Appellant Gonzalex
still had not appeared.

In September appellant Gonzalez joined the action. He,
Mojica, and others submitted an amended complaint seeking to
represent the :lass composed of:

all persons who are debtors under security agree-

ments invoking motor vehicles and who have had or

may have their automobiles or other motor vehicles

repossessed and sold for an alleged default with-

out prior notice and an opportunity to be heard

and whose certificate of title has been or will he

terminated and transferred by the Secretary ou.
State.

App. at 31. Mojica and the others have since dropped out, and
Gonzalez is the sole remaining class representative.

The definition of the class is somewhat deceptive. 1In
reality there are EYE_EEE§§9§A~and the importance of
distinguishing them is heightened by the state's amendment
of its practice of transferring automobile titles.

Title cannot be transferred in Illinois without the

participation of the Secretary of State. And, by the time
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Gonzalez argues that he represents that broad class of persons
fearing future repossession and title transfer, he has not
alleged a controversy of sufficient concreteness. There may
be representatives for that class, but Gonzalez is not one of
them. A proper representative would at least have to allege
that he had purchased an automobile on an installment sale
basis and that he .ad a reasonable basis for fearing loss of
that automobile through the operation of the Illinois reposses-
sion and resale procedure. Cf. Steffel v. Thompson, 415 U.S.
452 (1974).

1e State Action Question:

If you agree with my mootness analysis, there is no
need to reach other issues. If you disagree, however, the
next logical question would seem to be whether there is
jurisdiction over the private party under § 2281. That
section provides for actions seeking to restrain actions of
a "state officer." Clearly the Secretary of State qualifies
as a proper defendant under that statute. Whether the
Secretary's presence suffices to provide pendent jurisdiction
over the private creditor-repossessor is more questionable,
however. 1I have only had time to look at the cases rather
quickly. None of the cases cited by appellant seems to be
one in which pendent jurisdiction supported three-judge court

jurisdiction over a pendent party. All appear to be cases
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involving the exercise of pendent jurisdiction over related
claims involving the same parties.

I don't think that this would be a very good case for
deciding the pendent party question, especially in light of
the change in Illinois procedure. Some of the other cases
here on cert seem to provide cleamer vehicles for resolution
of this issue. My recollection is that the Ninth Circuit case,
in which Judge Hufstedler dissented, presents the best case.

I question whether there is any current need to decide
this issue at all, however. There appears to be no split in
the lower courts. And the utilities case would seem to offer
the Court a chance to ease into state action questions in
another context. I would the issue in this case

and dismiss the hold cases.

Standing:

If this case ever gets to the standing question, reversal
would be required. The lower court's ruling on that point is
simply absurd. Analytically, the existence of alternative
remedies is irrelevant to the question of standing. And in
this case the alternative remedy was quite distinct from that

sought by appellant Gonzale:

DI_

S8
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violated a Jebtor-purchaser’s rights—under the Four-
teeutl, Fourth, and Fifth Amendinents to the United
States Constitution-- to notice, hearing, and impartial
determination of contractnal default prior to repossession
of the ear, transfer of title ro the secured party, or resale
of the car by the secured party. The plaintiffs sought a
declaratory judgment to this effeet, a permanent injunc-
twon, and compensatory and punitive damages for past
violatious of their alleged constitutional rights, A three-
judge court was convened pursuant to 28 U. 8. C. § 2281.°
The named plaintiffs sought to represent the class of all
debtor-purchasers, under security agreements involving
motor vehieles, “who have had or may have their auto-
mobiles or other motor vehicles repossessed for an alleged
default, without prior notice or an opportunity to be
heard ... and whose certificate of title has been or will
be terminated and transferred by the Secretary of State.”
The named defendants were the Secretary of State of
[Himoeis, responsible for transferring title under the chal-
fenged statutes. and five organizations operating as secured
creditors in the motor vehiele field. The complaint also
designated a defendant class, consisting of all secured
creditors who 1ﬁay, “upon their unilateral determination
ot default by dehtor-obligees,” seek to repossess, and to
dispose of, motor vehicles under the challenged statutes.
Tue pleadings and supp. mentary documents showed
Cmeetion 2USE provides®
A ntertoenitory or pesmanent injunetion restraining the enfoee-
ment apersfion or execuilot of anyv State statute by restraiming the
wwtton of any othieer of such State wn the enforcement or execution
of sueh statute or of o order made by an administrative board or
voineaol acting tnder Sate statntes, shall not be granted by an
district court or judee thereof npon the ground of the unconstitu-
tionsdhty of sueh statute unless the appheation therefor ix heard and
determieed by a distriet court of three judges under section 2284 of

IS TLE R
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terms and rroliy syntax of these statutes were given their
full play. three-judee courts would be convened, and
mantlatory appeals would he here, in many circumstances
where sich extracrdinary procedures would serve no
discermble purpose

i the Caetion, suit, or proceeting T were 1 fact one “required . . .
16 be Leurd and determived” by three judges.  But we have glossed
the provisien =o as to restriet our jurisdiction to orders actually
entered by three-judge courts.  See Er parte Metropolitan Water
Co v, West Virghoa, 220 T 3.0 539, 545.

A smngle judge s hierally prohibited to “dismiss the action, or
enter w summary or fingl judgment™: m any case required to be
heard by three judges. 28 T3, C. §2284 (5). Read literally, this
provizion might be held to prohibit a single udge from dismissing
A caxe unless he has deternined that it fails to meet the requirements
o $§ 2281 or 2282, Sce Bereuffy. The Three-Judge Federal Court,
i5 nooweky Mo Law Rev o4, 73-74 (1942), and Note, 28 Minn.
Law Rev. 131, 132 (1944). But we have always recognized 1 smgle
judge’s power to dwnss o complaint for want of general subject-
matter queediction, without wmquiry mto the additional requisites
spectfied 1w §§ 2281 wad 22320 Er parte Poresky, 200 U. 8. 30. 31;
Badey v Patterson, 369 U, 8. at 33; Tdlewild Bon Voyage Liquor
Sorp 370 U8 an 7150 Goosby v, Osser, supra.

Winle the fimeral terms ot the three-judge court statutes give (s
appellate jurisdiclion over any three-judge court order granting or
depyviug an ferloentory or permanent mjunction,” we have mn
fuct -h~clumed qursdiction over mterloeutory orders denving per-
manent inmmenians (ol dviops v Coar 308 T S A7 wnd Rockofeller
v athote Mediedd Center, 397 UL x0 820,

Wile § 20K requires o three-judge court where the injunction
il Gperte dganst any state Cstature,” we have construed the term
dartowiy, to include only enactments of statewide application, Moody
o Flaers, 387 U= 97 10 ¢t Kmg Mfg. Co. v. City Couneil
ST Y arsia, 277 T2 100, 103-104 construing fur more broadly the
Terhi ctatote s wsed n rhe predecessor to 28 UL 80 CL§ 1257 (2).

W §2290 ealls for tores qudges to enjoin a statute “upon the
greomd of s Cunconstautionaiity,” we have held that three pudges
are et I faet necessary where the nueconstitutionality of the statute
1= o naone and patent, Radey v Patterson, 369 UL 3. 31, or where the

consctutionn challenge w greunded on the Supremacy Clavse, Swift

Loy o WisEham sepra Sec aleo no 12, supra.
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Mereantile argues that § 1253 should be read to limit
our direet review of three-judge court orders denying in-
junctions to those that rest upon resolution of the consti-
tutional merits of the case. There would be evident
virtues to this rule. It would lend symmetry to the
Conrt’s qurisdietion sinee, in reviewing orders granting
injunetions, the Court is necessarily dealing with a resolu-
tion of the merits.  While issues short of the merits—
sueh as justiciability. subject-matter jurisdiction, equit-
able jurisdiction, and abstension—-are often of more than
trivial consequence, that alone does not argue for our re-
viewing them on direet appeal.  Diseretionary review in
any case would remain available, informed by the medi-
ating wisdom of a court of appeals. Furthermore. the
courts of appeals might in many instances give more de-
tatted consideration to these issues than this Court, which
disposes of most mandatory appeals in summary fashion.”
rersily Committce, 399 UL S0 3830 38T=-388 Allen v. Board of Elec-
fores, 303 UL S0 at 620 Bd. ot Regents v. New Left Education
Project. 404 U 8. 541 543,

“The hstory of Intter-day judictary acts s largely the story of
restrietimg the nght of appeat to the Supreme Court.”  F. Frank-
turter & J. Landis, The Busmess of the Supreme Court 119 (1928).
To this trend of ceform. the Court’s mandatory appellate jurisdietion
rinder the threespidge conrt statutes represents a major. and mereas-
fel conciovessm, caerpog The numwer o cases heard by three-
mdge courts has dramaticathy inercazed i the past decade.  See
Vnmernea, Threcdadge Conrts: See How They Run!, 52 F. R, D,
2050 304-3060 Annual Report of the Director of the Adnunistrative
Oitree of the United States Court=, 1974, TXC 44 Nearly a quarter
oi the Supreme Court’s opihions e the 1972 Term were m three-
jndae court evses Svmposnm, The Freund Report: A Statistical
Andvas and Critigue, 27 Rutgers Lo Reve 878, 002 (1974).

s Conrt tepneally disposes summarily of between %4 and 34
of the threc-pudege court appenls filed eaeh term.  See Symposium,
anpras 27 Rargers Lo Rev., at 902-903; Douglus, The Supreme
Contt o and Tts Case Load, 45 Cornedl 1. Q. 401, 410 (1960). Tt seems
nore thar probable that many of these cases, while unworthy aff
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in the present case had dissolved itself on grounds that
“standing” wasg ahsent, and had left subsequent dismissal
of the complaint to a single judge, this Court would
thus clearly have lacked appellate jurisdiction over both
orders. The same would have been true if the dissolution
and disnissal deecisions had been made simultaneously,
with the single judge merely adopting the action of the
three-judge court.*” The locus of appellate review should
not turn on such technieal distinctions.

Where the three-judge court perceives a ground justi-
fying hoth dissolution and dismissal, the chronology of
decisionmaking is typically a matter of mere convenience
or happenstance. Our mandatory docket must rest on
a firmer foundation than this. We hold, therefore, that
when a three-judge court denies a plaintiff injunctive re-
lief on grounds which, if sound. would have justified dis-
solution of the court as to that plaintiff, or a refusal to
request the convention of a three-judge court ab mnitio,
review of the denial is available only i the Court of
Appeals.

In the present case. accordingly, the correctness of the
District Court's view of Gonzalez's standing to sue is for
the Court of Appeals to determine. We intimate no
views on the issue. for we are without jurisdiction to con-
sider it.*  We simply vacate the order before us and
remand the case to the Disteiet Court so that a fresh
order may be entered and a timely appeal prosecuted to

e (e h o2z .
the Court of Appeals. It is so ordered

A son v Port Lavaea, supra.

LI appears that Gonzadez and Mereantile settled the former’s
damage eliom while 1his appeal was pending. The Clourt of Appeals
will, of conurse, be free to consider this new development in appraising
the correctness of the dimissal of the complaint.  See SEC v,
Medical Conmmittee for Humon Rights. 404 U. & 403,

as UL 80 €0 812910 See Mengelkoch v. Industrial Welfare
Comm'n, 393 177, 8, 83. 8,
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