A ;’ Washington and Lee University School of Law
Washington and Lee University School of Law Scholarly Commons

Supreme Court Case Files Lewis F. Powell Jr. Papers

10-1985

Allen v. lllinois

Lewis F. Powell Jr.

Follow this and additional works at: https://scholarlycommons.law.wlu.edu/casefiles

6‘ Part of the Other Law Commons

Recommended Citation
Lewis F. Powell Jr. Papers, Box 661/Folder 5-7

This Manuscript Collection is brought to you for free and open access by the Lewis F. Powell Jr. Papers at
Washington and Lee University School of Law Scholarly Commons. It has been accepted for inclusion in Supreme
Court Case Files by an authorized administrator of Washington and Lee University School of Law Scholarly
Commons. For more information, please contact christensena@wlu.edu.


https://scholarlycommons.law.wlu.edu/
https://scholarlycommons.law.wlu.edu/casefiles
https://scholarlycommons.law.wlu.edu/powellpapers
https://scholarlycommons.law.wlu.edu/casefiles?utm_source=scholarlycommons.law.wlu.edu%2Fcasefiles%2F752&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/621?utm_source=scholarlycommons.law.wlu.edu%2Fcasefiles%2F752&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:christensena@wlu.edu

AQW,

S @2[&/“/”"/““"‘4‘:

£Z- 4;44101LL/C:)472¢J*Q

J L2, ate Bl provecdes fr—

R - ;444_044%a¢y544#;xzi,

1/¢ 2o x waily, Lot Gateuns fre)2AT -
%MW@M, /Wgﬂ,/ﬁt e
M/Www/wj

e Ked S

W LA, /-V/’WMWMIMM

PRELIMINARY MEMORANDUM

W '&J
7{24% lerZie —

November 1, 1985 Conference V2w X
List 2, : : Eg , / !‘f/cg /‘M—f /Lp—a_

Sheet 3
VL S St o e
No. 84-5404 6) e ttelBLer %uﬁwm.ﬁq,(
Allen (sexua11v Cert to I11. qup Ct. (Moran;

A Z
Aerr - éhidﬁélJL/ C:4¢4Jﬂ/&14~r<j‘£;L*4“ ’

Illinois State/Civil Timely

Ve

1. SUMMARY: Petr claims that the Fifth Amendment's protec-

tion against self-incrimination should apply in Tllinois' pro-
e e ~77 ™ B i
ceedings to comm}t petr as sexually dangerous.

o

2. FACTS AND DECISIONS BELOW: According to the victim,

petr forced her to engage in various sexual acts with him. Zrim-

inal charges were brought.



The state then also petitioned to have vetr declared a "sex-
ually dangerous person" (SDP) under I1l'. Rev. Stat., ch. 39,
para. 105--1.01 et seqg. (reproduced in app. B to petn). To suc-
ceed, the state must show

"a mental disorder [(that] has existed for a
period of not less than one year ... coupled
with criminal propensities to the commission
of sex offenses, and who have demonstrated
propensities towards acts of sexual assault
or acts of sexual molestation of children."”
T4, at 105--1.01. -

An SDP can be incarcerated until he or she can show, by a prepon-
N\/ - .

N —— —
derance of the evidence, a lack of sexual dangerousness. 1Id., at

i s e e

para. 105--9,
At a hearing, the trial court explained to vetr the proce-

dures of, and petr's rights under, the SDP statute. Petr was

represented by counsel. Petr 1indicated that he understood the
nature of the proceedings. The court ordered petr to submit to

examinations by two psychiatrists.

According to the intermediate appellate court, one psvchia-

trist "never warned" petr that the examination could be used in

— - N e T T -

the SDP proceeding, while the other gave no "adequate warning."

123 111. App. 3d at 671.
After a probahle cause hearing, the crimina} charges were

dismissed.

wAAEche trial on the charge that vetr was sexuallyv dangerous,
the two psychiatrists who examined petr testified. The trial
court refused to admit their recounting of petr's statements, but

did allow expert opinions based on the interviews. Both

pyschiatrists testifed that vetr fulfilled the SDP criteria. The



victim also testified. The trial court found petr sexuallvy dan-
gerous.

The TIllinois intermediate appellate court reversed the de-
termination. It reasoned that the psvchiatrists' testimony im-
properlv relied upon information obtained in violation of petr's
privilege against self-incrimination. 123 T1l. App. 3d 649, A
dissent argued that the proceedings were not criminal, and thus
no Fifth Amendment privileges attached.

P
The VIllinois Supreme Court reinstated the determination.

The proceedings under the SDP Act are “sjmilqr to eriminal pro-

ceedings [fbutl nonetheless essentially civil in nature.” Slip

- o -

op. in app. A to petn at 4 (discussing P=anpnle v. English, 31 T11.

2d 301 (1964)). Because of the 1liberty interests at stake, due

process requires that the proceedings show sexual dangerousness

beyond a reasonable doubt. People v. Pembrock, 62 I71. 24 317

B ) T e
(1976) . Nonetheless, the purpose of the program is treatment,

not punishment. I1l., Rev. Stat., ch. 38, para. 105--8. The T1-

ey e
linois legislature has stated that the proceedings are civil.
Ibid.

In People v. Capoldi, 10 I11l. 24 261 (1957), the court held

that the state must make a preliminarv showing as to the volun-
tariness of admissions sought to be introduced in SDP proceed-
ings. Here, however, in-court warnings to petr and his represen-
tation by counsel are sufficient to show voluntariness. Slip op.
at 6.

The multiple, already-existing safequards would bring little

increased reliability to the SDP determination, while to enforce



a privilege against self-incrimination would make it much more
difficult to identifv the sexually dangerous. Slip op. at 7-8.
Courts must, however, exclude any testimonv compelled by the psy-
chiatric examination that the state might attempt to introduce in
criminal proceedings. See Estelle v. Smith, 451 T.S. 454 (1981},

Having stated that "[vloluntariness and the self-
incrimination privilege are separate issues," slip op. at 6, the
court noted that it was not reaching the 1issue of whether the
privilege had been waived, since no privilege existed. Slip opn.
at 8. | |

3. CONTENTIONS: Tn re @anl+, 387 17J.S. 1 (1967), requires

Illinois to provide petr with the privileae against self-
incrimination in these proceedings. Findings of sexual danger-
ousness result 1in incarceration and stigma, both to a degree
greater than in the fjuvenile proceedings involved in ~ault. See

United States ex rel. Stauchalak v. Coughtin, 520 F.2d 931 (CA7

1975). The privilege against self-incrimination protects against
unreliable confessions and state coercion. Any interest that the
state has in protecting society from the sexually dangerous can
be served by criminal prosecution.

Resp replies that, since the Illinois Supreme Court found
petr's statements voluntary, petr waived anv Fifth Amendment
rights he may have had.

In Estelle, the Court stated in dicta that no Fifth Amend-

ment issue would have arisen if defendant's statements had bheen
used to determine competency to stand trial. 451 U.S. at 465,

Similarly, here the determination is one of mental illness, not



guilt or innocence. In the context of determining mental health,
concern for reliability is lessened because psvchiatrists are as
interested in the lies or distortions of the interviewee as they
are in statements truthfully made.

Illinois provides 1in these proceedings a panoply of rights
also available to criminal defendants. See I11. Rev. State., ch.
38, paras. 105--5, 105--3.01 (right to trial by fury, to counsel,
to proof bevond a reasonabhle doubt); People v. Nastasio, 19
I11.23 524 (1960) (right to confront witnesses). Nonetheless,
even these protections are not constitutionally reguired in all

proceedings. See Addington v. Texas, 441 11,8, 418 (1979) (proof

in involuntarv commitment need not be hevond a reasonabhle doubt);

McKeiver v. Pennsylvania, 403 U.S. 528 (1971) (no right to trial

by {dury in juvenile hearings). The Court should not reaguire the
proceedings to include the privilege against self-incrimination,
just as it declined to reguire the privilege in onrobation pro-

ceedings. See Minnesota v. Murphy, 104 S. Ct. 1136 (1984).

Finally, the Court has declined to review a "remarkablv sim-

ilar state court decision." Resp at 8. See Commonwealth v.

Barboza, 438 N.E.24 1064 (Mass.), cert. denied, 459 U.S. 1020
(1982). A number of states have declined to require a privilege
against self-incrimination in involuntary commitment proceedings.

See, e. g., Moss v. State, 539 S.W.2d 936 (Tex. Civ. App. 1976)

(mental illness); Cramer v. Tyars, 588 P.2d 793 (Cal. 1979) {(men-
tal retardation and danger to self or others).
Petr's reply asserts that the proceedings at issue are not

equivalent to involuntary commitment procedures. SDPs are com-



mitted to the Illinois Department of Corrections, not the I11li~
nois Department of Mental Health, and SDPs are generally incar-
cerated with criminal sex offenders. The proceedings requires a
showing not just of mental illness, but also of criminal propen-
sities, and past crimes are relevant thereto.

Barboza involves a proceeding held after determination of
criminal guilt, and incriminatoryv statements are inadmissible to
determining gquilt.

In light of - the Illinois Supreme Court's express statement
that it did not need to reach the issue of waiver because no
right existed to waive, Illinois is clearly going to refuse to
recognize any Fifth Amendment privilege in the future in SDP pro-
ceedings, whether asserted or waived.

4. DISCUSSION: In re Gault involved an adjudication of

delinguency in connection with a vhone call "of the irritatinqgly

~

offensive, adolescent, sex variety." 387 U.S. at 4. Commitment

to a state institution was a possible resolution of the proceed-

-

ing. The “ Court held that the pr1V11eqe against self-

e =
e e+ ¢ — E—

incrimination avplied, id. at 43-55, both to ensure reliability

e N
— T R

and to prevent the state from "overcoming the mind and will of
the person under investigation," id., at 47.
The fact that the -juvenile proceedings in Bault were denomi-

nated "civil"™ was insufficient. More than half the stateq al-

1owed the transfer or placement of 1uvenlles in adult penal in-

[ -
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st1tutlons. Juvenile courts often relinquished their -durisdic-

tion to ordinary criminal courts. Id., at 49-51.



This case does not involve <uveniles, and thus the concern
for reliability 1;méénfe;§16h§wgﬁa;;Dart1v motivated the Gault
Court is absent. Nonetheless, tl_ results of the SDP proceeding-
-at least if, as pvetr asserts, 3PPs are tvpically housed with

» guite similar to the results »of a
criminal trial. TIn addition, explicit consideration of criminal-
ity is necessary to make an SDP determination.

Minnesota v. Murphy held that a meeting with a probation
officer AdAid not, in 1light of the dissimilaritv of the interview
to police custody and the relativelvy uncompelling nature of a
threat to revoke parole, give rise to a self-executing Fifth
Amendment privilege. 104 S. Ct. at 1143-1147. 1In light of these

factors, the defendant's failure to assert the priviledge made the

statements admissible. See also Jinited States v. Ward, 448 U.S.

242 (1980) (fine of up to $5000 r t criminal, especially in light
of other punishments in statute <(pressly labelled as criminal);

Baxter v. Palmigiano, 425 U.S. 3 3}, 316-320 (1976) (Fifth Amend-

ment privilege does not apply to prison disciplinary proceed-
ings).

. 4 . 54 .
In this case, the interviews at issue occurred well after
e e N I )

petr had been placed in custodv, and were compelled by an order

P, S
e e
e e e ~ -

of the court The punlshment i 1ncarqg;at1on, not a fine or
forfeiture of in-prison privilege

The CA7 in Coughlin held th: the Constitution reguired the
application of the beyond-a-reasonable-doubt standard to T11li-

nois' SDP proceedings. The opinion relied on In re Winechip, 297

U.S. 358 (1970). 1In Winship, the Court reguired proof bheyond a



reasonable doubt in adjudications of Jjuvenile delinquency for

actimne whirsrh wAnl1A ha ~riminal if parfarmed by an adult. I note
that without separate opin-
ion)

The Court decllned to reqgquire sucn a rignrous standard of
proof in adjudications of mental illness leading to q9mmitment.

P N T T

Addington v. Texas ("clear and convincing evidence" standard is

sufficient to satisfy due process). The possibility of incagper—

- T

ation with conventional criminals and the consideration in the
. ~ .

o e e L

L s

proceeding of criminalitv would seem reasonable grounds on which
to distinguish commitment of the mentally ill from an SDP pro-

ceeding.

Estelle v. Smith involved the use of psvchiatric testimony

in the sentencing phase of a capital case, and held that the
Fifth Amendment privilege applied to such statements. The fact
that the proceedings there were obviously criminal makes Estelle
of limited use here.

Barboza involved a determination of sexual dangerousness
made during the individual's criminal imprisonment for a sexual
offense. The individual had been warned by the psychiatrists
involved that their conversations with him were unprivileged.

The "voluntariness" of petr's statements leaves open the
possibility that petr waived his Fifth Amendment rights. None-
theless, although the TIllinois Supreme Court may be drawing a
fine 1line in distinguishing "voluntariness" from "waiver," its
explicit statement that it was not considering waiver because

there was no right to waive would seem to foreclose this Court's



ability to assume the outcome might be Adifferent in a case where
there was clearly no waiver.

In summarv, I think the SDP proceedings are verv close to

e

criminal proceedings, and thus that the TIllinois Supreme Court

N —— [
may have misapplied Gault in ruling that no Fifth Amendment priv-

ilege existed. The particularlv ealient reliahilitv concerns
that accompanvy Jjuvenile confessions are ansent nere, nowever.
This auseuce wouru yive Lus Luurt a cuance oo opcdk to the rela-
tive weights to be accorded reliability and similarity to crimi-
nal proceedings, the other important factor in Gault.

If the SDP proceedings are not functionally equivalent to
criminal proceedings, the case gives the Court the chance to con-
sider whether due process requires granting a privilege against
self-incrimination in civil commitment proceedings. The facts of
this case would allow the Court, in making this determination, to
consider whether the availability of a number of other procedural
safequards in a commitment proceeding might make unnecessary a

privilege against self-incrimination. Cf, Mathews v. FldriAdqge,

424 U.S. at 335 (allowing consideration of "probable value, if
any, of additional or substitute procedural safegquards" in Adis-
ability determinations).

The osychiatric examinations occurred while the criminal
et — Tt T e TN TN "\——\.—N—-'\.—’\__,,\/ﬂ

e

charges were still pending. Although there is no indication in
e N

the appellate opinions that this examination was to determine

competency to stand trial in addition to providing evidence on

sexual dangerousness, the timing of the exam makes such a dual

function conceivable. A dual competency/dangerousness examina-



tion would raise somewhat different gquestions than those raised

by a straightforward examination for dangerousness. T therefore

recommend a call for the record to make sure the examinations

were conducted only as part of the SDP proceeding.

IFP status is proper.

I recommend calling for the record with an eve towards a

grant.

There is a response.

October 18, 1985 Setear opn in petn
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April 15, 1986

ALLEN GINA-POW

85-5404 Allen v. Illinois

MEMO TO BILL:

This case involves the validity of a curious Illinois
statute applicable to "sexual dangerous persons”. The
statute defines a "sexual dangerous person" as one
"suffering from a mental disorder" for more than a year,
"coupled with criminal propensities to the commission of
sex offenses, and who has demonstrated propensities toward

acts of sexual assault or acts of sexual molestation of

AR ITArAn B T1linmnie ~Anirte have cronatrined this statute to
‘ather, the
sta"’ -t mimees LML oL Lk~ AaramAant "demonerrate”" this

nranancity, In other words, the state must prove at least
one act of sexual assault or molestation.

In this case petitioner had been charged by the state
with the crime of deviate sexual assault. Apparently,
deciding not to try petitioner for the crime, the state
filed this petition to declare him a sexual dangerous
person. If a person is found to be a sexu;l dangerous
person, he is confined in a special mental health facility

where he receives psychiatric care. Although there is no












Full protection of the respondent's Fifth Amendment is
provided by the imminitv from auheseanent criminal
prosecution that Illinocis law provides. Reliance also is
placed on the clear legislatlve intent to create a civil,
mental health commitment as an alternative to criminal
prosecution. The Illinois Supreme Court found that the

st-*- Y-~ -~ Menhobanidial dntbtaracy" ipn treating sexually

dangerous persons as well as in protectina the public from
Such Dersons. MOLEOVEL, dUCULULIY LU LuUS 1iiinvie wups €ME
Court this "interest would be almost totally *+hrnt+led by
a strirt annlication of the _21f-incrimination privilege
in such a proceeding. Irf a derendant 1S allowed TO rLeruse
to answer qguestions asked during the psychiatric
interview, then it would be nearly impossible for the
state to determine whether or not the defendant was
sexually dangerous." App. 48.
* * *

I find this a rather close case. I am inclined to
think, at least for the present, that the state has the
better argument. There 1is a clear state interest 1in
providing psychiatric care for persons like petitioner,
care that would not be available under the criminal law.

LFP, JR.
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Justice O'Co




Supreme Qonrt of the Hnited States
Waslington, B. ¢. 20543

CHAMBERS OF

JUSTICE SANDRA DAY O'CONNOR

May 3, 1986

Re: Allen v. Illinois, No. 85-5404

Dear Chief:
My tentative vote in this case is to affirm.

Sincerely,

Sandra D. O'Connor

Copies to the Confer 1ce
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petitioner’s rights under the Act, and petitioner indicated
that he understood the nature of the proceedings. At the
bench trial on the petition, the State presented the testimony
of the two examining psychiatrists, over petitioner’s objec-
tion that they had elicited information from him in violation of
his privilege against self-incrimination. The trial court ruled
that petitioner’s statements to the psychiatrists were not
themselves admissible, but allowed each psychiatrist to give
his opinion based upon his interview with petitioner. Both
psychiatrists expressed the view that petitioner was men-
tally ill and had criminal propensities to commit sexual as-
saults. Petitioner did not testify or offer other evidence at
the trial. Based upon the testimony of the psychiatrists, as
well as that of the victim of the sexual assault for which peti-
tioner had been indicted, the trial court found petitioner to be
a sexually dangerous person under the Act. Consistent with
the requirements of Illinois case law, see People v.
Pembrock, 62 Ill. 2d 317, 321-322, 343.N. E. 2d 28, ——
(1976), the court made three specific findings: that at the time
of trial petitioner had been suffering from a mental disorder
for not less than one year; that he had propensities to commit
sex offenses; and that by his actions he had demonstrated
such propensities. '

The Appellate Court of Illinois for the Third District re-
versed, over one dissent. Relying on Estelle v. Smith, 451
U. S. 454 (1981), the court held that the trial court had im-
properly relied upon testimony obtained in violation of peti-
tioner’s privilege against self-incrimination. People v. Al-
len, 123 11l. App. 3d 669 (1984).*

*The appellate court interpreted the Act to require specific proof of
more than one act of sexual assault. It therefore concluded that the the
State had relied on the psychiatrists to make its entire case because the
victim had only testified about one act. The Supreme Court of Illinois
thereafter interpreted the Act to require proof of only one act, and con-
cluded that the victim’s testimony was sufficient to satisfy the State’s bur-
den in this case. People v. Allen, 107 Ill. 2d 91, ——, 481 N. E. 2d 690,
697 (1985).
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The Supreme Court o llinois unanimously reversed the
appellate court and reins.uted the trial court’s finding that
petitioner was a sexually "ngerous person. It held that the
privilege against self-incr 1ination was not available in sexu-
ally dangerous person pr- -eedings because they are “essen-
tially civil in nature,” the im of the statute being to provide
“treatment, not punishm_.t.” People v. Allen, 107 Ill. 2d
91, ——, 481 N. E. 2d 67", 694, 695 (1985). The court also
found support for its r ag in Mathews v. Eldridge, 424
U. S. 319 (1976). Obsc. sing that the State’s interest in
treating, and protecting **= public from, sexually dangerous
persons would be “almosi tally thwarted” by allowing those
persons to refuse to answ - questions posed in psychiatric in-
terviews, and that the pr lege “would be of minimal value in
assuring reliability,” the ourt concluded that “due process
does not require the ap; :ation of the privilege.” 107 IIL
2d, at ——, 481 N. E. 2d, at 696. Finally, the court held
that “a defendant’s statements to a psychiatrist in a compul-
sory examination under the provisions here involved may not
be used against him in ©~y criminal proceedings.” Id., at
—— 481 N. E. 2d, at 69  We granted certiorari, 474 U. S.
——, and now affirm.

The Self-Incriminatior Clause of the Fifth Amendment,
which applies to the Stat_s through the Fourteenth Amend-
ment, Malloy v. Hogan, "8 U. S. 1 (1964), provides that no
person “shall be compell in any criminal case to be a wit-
ness against himself.” ™his Court has long held that the
privilege against self-inc mination “not only permits a per-

_son to refuse to testify ¢_ainst himself at a criminal trial in
which he is a defendant jut also ‘privileges him not to an-
swer official questions to him in any other proceeding,
civil or criminal, formsz or informal, where the answers
might incriminate him 1 future criminal proceedings.””
Minnesota v. Murphy, 5 U.S. 420. 426 (1984) (quoting
Lefkowitz v. Turley, 41« J. S. 70, 77 (1973)); McCarthy v.
Arndstein, 266 U. S. 34, 0 (1924). In this case the Illinois
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Supreme Court ruled that a person whom the State attempts
to commit under the Act is protected from use of his com-
pelled answers in any subsequent criminal case in which he is
the defendant. What we have here, then, is not a claim that
petitioner’s statements to the psychiatrists might be used to
incriminate him in some future criminal proceeding, but in-
stead his claim that because the sexually dangerous person
proceeding is itself “criminal,” he was entitled to refuse to
testify at all.

The question whether a particular proceeding is criminal
for the purposes of the Self-Incrimination Clause is first of all
a question of statutory construction. See United States v.
Ward, 448 U. S. 242, 248 (1980); One Lot Emerald Cut
Stones v. United States, 409 U. S. 232, 236-237 (1972).
Here, Illinois has expressly provided that proceedings under
the Act “shall be civil in nature,” 105-3.01, indicating that
when it files a petition against a person under the Act it in-
tends to proceed in a nonpunitive, noncriminal manner,
“without regard to the procedural protections and restric-
tions available in criminal prosecutions.” Ward, supra, at
249. As petitioner correctly points out, however, the civil
label is not always dispositive. Where a defendant has pro-
vided “the clearest proof” that “the statutory scheme [is] so
punitive either in purpose or effect as to negate [the State’s]
intention” that the proceeding be civil, it must be considered
criminal and the privilege against self-incrimination must be
applied. Id., at 248-249. We think that petitioner has
failed to provide such proof in this case.

The Illinois Supreme Court reviewed the Act and its own
case law and concluded that these proceedings, while similar
to criminal proceedings in that they are accompanied by
strict procedural safeguards, are essentially civil in nature.
107 I11. 2d, at ——, 481 N. E. 2d, at 694-695. We are unper-
suaded by petitioner’s efforts to challenge this conclusion.
Under the Act, the State has a statutory obligation to pro-
vide “care and treatment for [persons adjudged sexually dan-
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gerous] designed to  fect recovery,” 1105-8, in a facility set
aside to provide psy -“-iatric care, ibid.* And “[i]f the patient
is found to be no lor r dangerous, the court shall order that
he be discharged.” [105-9. While the committed person
has the burden of st ving that he is no longer dangerous, he
may apply for rele : at any time. Ibid.* In short, the
State has disavowec ny interest in punishment, provided for
the treatment of th 3 it commits, and established a system
under which comm 2d persons may be released after the
briefest time in con ement. The Act thus does not appear
to promote either « “the traditional aims of punishment—
retribution and de! rence.” Kennedy v. Mendoza-Marti-
nez, 372 U. S. 144, 8(1963). Cf. Addington v. Texas, 441
U. S. 418, 428 (1¢ ) (in Texas “civil commitment state
power is not exercis  in a punitive sense”); F'rench v. Black-
burn, 428 F. Supp. 1001, 1358-1359 (MDNC), aff’d mem., 443
U. S. 901 (1979) (stz*~ need not accord privilege against self-
incrimination in civi :ommitment proceeding).

Petitioner offers scveral arguments in support of his claim
that despite the apparently nonpunitive purposes of the Act,
it should be considered criminal as far as the privilege against
self-incrimination is concerned. He first notes that the State

*Under Illinois Department of Correction regulations, the progress of
persons confined at such facilities is reviewed at least every six months by
a staff psychiatrist, and a request for a review hearing may be made at any
time. 8 Ill. Register 14501 (1984).

‘Even if he fails to meet his burden the committed person may nonethe-

less be conditionally released:
“If the court finds that the patient appears no longer to be dangerous but
that it is impossible to determine with certainty under conditions of institu-
tional case that such person has fully recovered, the court shall enter an
order permitting such person to go at large subject to such conditions and
such supervision by the Director as in the opinion of the court will ade-
quately protect the public.” 9105-9.

’The Act further provides that “[uJpon an order of discharge every out-
standing information and indictment, the basis of which was the reason for
the present detention, shall be quashed.” 1105-9.
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cannot file a sexually dangerous person petition unless it has
already brought criminal charges against the person in ques-
tion. 9105-3. In addition, the State must prove that the
person it seeks to commit perpetrated “at least one act of or
attempt at sexual assault or sexual molestation.” People v.
Allen, 107 Ill. 2d, at , 481 N. E. 2d, at 697. To peti-
tioner, these factors serve to distinguish the Act from other
civil commitment, which typically is not tied to any criminal
charge and which petitioner apparently concedes is not “crim-
inal” under the Self-Incrimination Clause. Transcript of
Oral Argument 24. We disagree. That the State has cho-
sen not to apply the Act to the larger class of mentally ill per-
sons who might be found sexually dangerous does not some-
how transform a civil proceeding into a criminal one. And as
the State points out, it must prove more than just the com-
mission of a sexual assault: the Illinois Supreme Court, as we
noted above, has construed the Act to require proof of the ex-
istence of a mental disorder for more than one year and a pro-
pensity to commit sexual assaults, in addition to demonstra-
tion of that propensity through sexual assault. See supra,
at ——.

The discussion of civil commitment in Addington, supra, in
which this Court concluded that the Texas involuntary com-
mitment scheme is not criminal insofar as the requirement of
proof beyond a reasonable doubt is concerned, fully supports
our conclusion here:

“[T]he initial inquiry in a civil commitment proceeding is
very different from the central issue in either a delin-
quency proceeding or a criminal prosecution. In the lat-
ter cases the basic issue is a straightforward factual
question—did the accused commit the act alleged?
There may be factual issues to resolve in a commitment
proceeding, but the factual aspects represent only the
beginning of the inquiry. Whether the individual is
mentally ill and dangerous to either himself or others
and is in need of confined therapy turns on the meaning
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of the facts which must be interpreted by expert psychi-
atrists and psychologists.” 441 U. S., at 429 (emphasis
in original).

While here the State must prove at least one act of sexual as-
sault, that antecedent conduct is received not to punish past
misdeeds, but primarily to show the accused’s mental condi-
tion and to predict future behavior. People v. Allen, 107 11
2d, at ——, 481 N. E. 2d, at 697.

In his attempt to distinguish this case from other civil com-
mitment, petitioner places great reliance on the fact that pro-
ceedings under the Act are accompanied by procedural safe-
guards usually found in criminal trials. In particular, he
observes that the Act provides an accused with the right to
counsel, 1105-5, the right to demand a jury trial, ¢bid., and
the right to confront and cross-examine witnesses, People v.
Nastasio, 19 Ill. 2d 524, —— 168 N. E. 2d 728, 731 (1960).
At the conclusion of the hearing, the trier of fact must deter-
mine whether the prosecution has proved the person’s sexual
dangerousness beyond a reasonable doubt. 9105-3.01; Peo-
ple v. Pembrock, 62 I1l. 2d 317, 342 N. E. 2d 28 (1976). But
as we noted above, the State has indicated quite clearly its
intent that these commitment proceedings be civil in nature;
its decision nevertheless to provide some of the safeguards
applicable in criminal trials cannot itself turn these proceed-
ings into criminal prosecutions requiring the full panoply of
rights applicable there. See People v. English, 31 Ill. 2d
301, 304, 201 N. E. 2d 455, —— (1964).

Relying chiefly on In re Gauwlt, 387 U. S. 1 (1967), peti-
tioner also urges that the proceedings in question are “crimi-
nal” because a person adjudged sexually dangerous under the
Act is committed for an indeterminate period to the Menard
Psychiatric Center, a maximum security institution that is
run by the Illinois Department of Corrections and that
houses convicts needing psychiatric care as well as sexually
dangerous persons. Whatever its label and whatever the
State’s alleged purpose, petitioner argues, such commitment



85-5404—OPINION
8 ALLEN v ILLINOIS

is the sort of punishment—total deprivation of liberty in a
criminal setting—that Gault teaches cannot be imposed ab-
sent application of the privilege against self-incrimination.
We believe that /n»+/# ie »andilv dictinomjghable.

First, that casc v owecping vvaveincay that “our Constitu-
tion guarantees that no person shall be ‘compelled’ to be a
witness against himself when he is threatened with a depri-
vation of his liberty,” id., at 50, is plainly not good law. Al-
though the fact that incarceration may result is relevant to
the question whether the privilege against self-incrimination

a.‘“'l:.\m A Addimntmam Aavaanctwratac that inuvnlimmtarg nnmmit-
n oro-
¢ :des

frrcn vs cisvausacs wa v is CuUsssvaivasy o ssuy - vageas < s pen e b1OTD
of the privilege. Only two Terms ago, in Minnesota v. Mur-
phy, 465 U. S. 420, 435, n. 7 (1984), this Court stated that a
person may not claim the privilege merely because his an-
swer might result in revocation of his probationary status.
Cf. Middendorfv. Henry, 425 U. S. 25, 37 (1976) (“fact that a
proceeding will result in loss of liberty does not ipso facto
mean that the proceeding is a ‘eriminal prosecution’ for pur-
poses of the Sixth Amendment”).

The Court in Gault was obviously persuaded that the State
intended to punish its juvenile offenders, observing that in
many states juveniles may be placed in “adult penal institu-
tions” for conduct that if committed by an adult would be a
crime. 387 U. S., at 49-50. Hereo, by enntragt the State

serv-~- Tt rmvrmnnan Af fraatians wa. 0 thao s, AN cov‘nally
dan ex-
pres int.

Thau e menaru I 3YyCHALL IC UELLEL LIUUDED 1IUL ULy ammally
dangerous persons but also prisoners from other institutions
who are in need of psychiatric treatment does not transform
the State’s intent to treat into an intent to punish.® Nor

*To the extent that petitioner suggests that the conditions at the
Menard Psychiatric Center are in fact “punitive,” and therefore belie the
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does the fact that Menard is apparently a maximum security
facility affect our analysis:

“The state has a legitimate interest under its parens pa-
triae powers in providing care to its citizens who are un-
able because of emotional disorders to care for them-
selves; the state also has authority under its police
power to protect the community from the dangerous ten-
dencies of some who are mentally ill.” Addington,
supra, at 426.

Illinois’ decision to supplement its parens patriae concerns
with measures to protect the welfare and safety of other citi-
zens does not render the Act punitive.

N e fleiliih 4 lindt vmmrnaandinmn 1ndan tha At avn not

€ 2
| ant’s
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completely dispose of this case. Petitioner rather obliquely
suggests that even if his commitment proceeding was not
criminal, the Fourteenth Amendment’s guarantee of due
process nonetheless required application of the privilege. In
particular, petitioner contends that the Illinois Supreme
Court “grossly miscalculated” in weighing the interests set
out in Mathews v. Eldridge, 424 U. S. 319 (1976). This
LA RS L L L LTA Lk b n T A Duwannmae Masrnn ~AFf ita Aty

i-

re
Clalllldlly 1S PUULECLEU agdiiidl 1D CULLLPYTIUTU GLIDWTLO 111 airy
subsequent criminal case. We decline to do so today. ,

We think that the parties, and to some extent the Supreme

Court of Illinois, have in their reliance on. Mathews v.
Eldridge misconceived that decision. Mathews dealt with
the procedural safeguards required by the Due Process
Clause of the Fifth Amendment before a person might be de-

state’s professed interest in treatment, thereby rendering committment

pr,.,‘,u‘,l:.....n vdaun tha Aok baniminal ? wra nata that thic cnoecractian ic sim-

pl
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prived of property, and its focus was on such safeguards as
were necessary to guard against the risk of erroneous depri-
vation of property. As the Supreme Court of Illinois and the
State have both pointed out, it is difficult, if not impossible,
to see how requiring the privilege against self-incrimination
in these proceedings would in any way advance reliability.
Indeed, the state takes the quite plausible view that denying
the evaluating psychiatrist the opportunity to question per-
sons alleged to be sexually dangerous would decrease the reli-
ability of a finding of sexual dangerousness. As in
Addington, “to adopt the criminal law standard gives no as-
surance” that states will reach a “better” result. 441 U. S.,
at 430-431.

The privilege against self-incrimination enjoined by the
Fifth Amendment is not designed to enhance the reliability of
the fact-finding determination; it stands in the Constitution
for entirely independent reasons. KRogers v. Richmond, 365
U. S. 534, 540-541 (1961) (involuntary confessions excluded
“not because such confessions are unlikely to be true but be-
cause the methods used to extract them offend an underlying
principle in the enforcement of our criminal law: that ours is
an accusatorial and not an inquisitorial system”). Just as in
a “criminal case” it would be no argument against a claim of
the privilege to say that granting the claim would decrease
the reliability of the fact-finding process, the privilege has no
place among the procedural safeguards discussed in Mathews
v. Eldridge, which are designed to enhance the reliability of
that process.

For the reasons stated, we conclude that the Illinois pro-
ceedings here considered were not “criminal” within the
meaning of the Fifth Amendment to the United States Con-
stitution, and that due process does not independently re-
quire application of the privilege. Here, as in Addington,
“the essen§g of federalism is that states must be free to de-
velop a variety of solutions to problems and not be forced into
a common, uniform mold” of the sort urged by petitioner.
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441 U. 8., at 431. The judgment of the Supreme Court of
Illinois is therefore
Affirmed.
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does not suggest, that 'sexually dangerous
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incompatible with the State's asserted interest in
treatment. Had petitioner shown, for example,
that the confinement of such persons imposes on
them a regimen which is essentially identical to
that imposed upon felons with no need for
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maximum-security prison complex. Indeed, counsel
f : the State assures us that under Illinois law
sexually dangerous persons must not be treated
like ordinary prisoners. Tr. of Oral Arg. 32-33.
We therefore cannot say that the conditions of
petitioner's confinement themselves amount to
'punishment' and thus render 'criminal' the
proceedings which led to confinement."
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