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1st DRAFT 

SUPREME COURT OF THE UNITED STATES 

No. 84-1485 

JOHN MORAN, SUPERINTENDENT, RHODE ISLAND 
DEPARTMENT OF CORRECTIONS, PETITIONER 

v. BRIAN K. BURBINE 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FIRST CIRCUIT 

[January-, 1986] 

JUSTICE O'CONNOR delivered the opinion of the Court. 

After being informed of his rights pursuant to Miranda v. 
Arizona, 384 U. S. 436 (1966), and after executing a series of 
written waivers, respondent confessed to the murder of a 
young woman. At no point during the course of the interro
gation, which occurred prior to arraignment, did he request 
an attorney. While he was in police custody, his sister at
tempted to retain a lawyer to represent him. The attorney 
telephoned the police station and received assurances that re
spondent would not be questioned further until the next day. 
In fact, the interrogation session that yielded the inculpatory 
statements began later that evening. The question pre
sented is whether either the conduct of the police or respond
ent's ignorance of the attorney's efforts to reach him taints 
the validity of the waivers and therefore requires exclusion of 
the confessions. 

I 

On the morning of March 3, 1977, Mary Jo Hickey was 
found unconscious in a factory parking lot in Providence, 
Rhode Island. Suffering from injuries to her skull appar
ently inflicted by a metal pipe found at the scene, she was 
rushed to a nearby hospital. Three weeks later she died 
from her wounds. 
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Several months after her death, the Cranston, Rhode Is
land police arrested respondent and two others in connection 
with a local burglary. Shortly before the arrest, Detective 
Ferranti of the Cranston police force had learned from a con
fidential informant that the man responsible for Ms. Hickey's 
death lived at a certain address and went by the name of 
"Butch." Upon discovering that respondent lived at that ad
dress and was known by that name, Detective Ferranti in
formed respondent of his Miranda rights. When respondent 
refused to execute a written waiver, Detective Ferranti 
spoke separately with the two other suspects arrested on the 
breaking and entering charge and obtained statements fur
ther implicating respondent in Ms. Hickey's murder. At ap
proximately 6:00 p. m., Detective Ferranti telephoned the 
police in Providence to convey the information he had uncov
ered. An hour later, three officers from that department ar
rived at the Cranston headquarters for the purpose of ques
tioning respondent about the murder. 

That same evening, at about 7:45 p. m. , respondent's sister 
telephoned the Office of the Public Defender to obtain legal 
assistance for her brother. Her sole concern was the break
ing and entering charge, as she was unaware that respondent 
was then under suspicion for murder. She asked for Richard 
Casparian who had been scheduled to meet with respondent 
earlier that afternoon to discuss another charge unrelated to 
either the break-in or the murder. As soon as the conversa
tion ended, the attorney who took the call attempted to reach 
Mr. Casparian. When those efforts were unsuccessful, she 
telephoned Allegra Munson, another Assistant Public De
fender, and told her about respondent's arrest and his sister's 
subsequent request that the office represent him. 

At 8:15 p. m., Ms. Munson telephoned the Cranston police 
station and asked that her call be transferred to the detective 
division. In the words of the Supreme Court of Rhode Is
land, whose factual findings we treat as presumptively cor-
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rect, 28 U. S. C. § 2254(d), the conversation proceeded as 
follows: 

"A male voice responded with the word 'Detectives.' 
Ms. Munson identified herself and asked if Brian Burbine 
was being held; the person responded affirmatively, Ms. 
Munson explained to the person that Burbine was repre
sented by attorney Casparian who was not available; she 
further stated that she would act as Burbine's legal coun
sel in the event that the police intended to place him in a 
lineup or question him. The unidentified person told 
Ms. Munson that the police would not be questioning 
Burbine or putting him in a lineup and that they were 
through with him for the night. Ms. Munson was not 
informed that the Providence Police were at the Cran
ston police station or that Burbine was a suspect in 
Mary's murder.'' State v. Burbine, 451 A. 2d 22, 23-24 
(1982). 

At all relevant times, respondent was unaware of his sister's 
efforts to retain counsel and of the fact and contents of Ms. 
Munson's telephone conversation. 

Less than an hour later, the police brought respondent to 
an interrogation room and conducted the first of a series of 
interviews concerning the murder. Prior to each session, re
spondent was informed of his Miranda rights, and on three 
separate occasions he signed a written form acknowledging 
that he understood his right to the presence of an attorney 
and explicitly indicating that he "did not want an attorney 
called or appointed for [him]" before he gave a statement. 
App. to Pet. for Cert. 94, 103, 107. At least twice during 
the course of the evening, respondent was left in a room 
where he had access to a telephone, which he apparently de
clined to use. Record of Suppression Hearing 23, 85. 
Eventually, respondent signed three written statements 
fully admitting to the murder. 

Prior to trial, respondent moved to suppress the state
ments. The court denied the motion, finding that respond-
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ent had received the Miranda warnings and had "knowingly, 
intelligently, and voluntarily waived his privilege against self 
incrimination [and] his right to counsel." App. 116. Reject
ing the contrary testimony of the police, the court found that 
Ms. Munson did telephone the detective bureau on the eve
ning in question, but concluded that "there was no . . . con
spiracy or collusion on the part of the Cranston Police De
partment to secrete this defendant from his attorney." Id. , 
at 114. In any event, the court held, the constitutional right 
to request the presence of an attorney belongs solely to the 
defendant and may not be asserted by his lawyer. Because 
the evidence was clear that respondent never asked for the 
services of an attorney, the telephone call had no relevance to 
the validity of the waiver or the admissibility of the 
statements. 

The jury found respondent guilty of murder in the first de
gree, and he appealed to the Supreme Court of Rhode Island. 
A divided court rejected his contention that the Fifth and 
Fourteenth Amendments to the Constitution required the 
suppression of the inculpatory statements and affirmed the 
conviction. Failure to inform respondent of Ms. Munson's 
efforts to represent him, the court held, did not undermine 
the validity of the waivers. "It hardly seems conceivable 
that the additional information that an attorney whom he did 
not know had called the police station would have added sig
nificantly to the quantum of information necessary for the ac
cused to make an informed decision as to waiver." 451 A. 
2d, at 29. Nor, the court concluded, did Miranda v. Ari
zona, supra, or any other decision of this Court independ
ently require the police to honor Ms. Munson's request that 
interrogation not proceed in her absence. In reaching that 
conclusion, the court noted that because two different police 
departments were operating in the Cranston station house on 
the evening in question, the record supported the trial court's 
finding that there was no "conspiracy or collusion" to prevent 
Ms. Munson from seeing respondent. Id. , at 30-31 , n. 5. 
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In any case, the court held, the right to the presence of coun
sel belongs solely to the accused and may not be asserted by 
"benign third parties, whether or not they happen to be at
torneys." Id. , at 28. 

After unsuccessfully petitioning the United States District 
Court for the District of Rhode Island for a writ of habeas 
corpus, 589 F. Supp. 1245 (1984), respondent appealed to the 
Court of Appeals for the First Circuit. That court reversed. 
753 F. 2d 178 (1985). Finding it unnecessary to reach any 
arguments under the Sixth and Fourteenth Amendments, 
the court held that the police's conduct had fatally tainted re
spondent's "otherwise valid" waiver of his Fifth Amendment 
privilege against self incrimination and right to counsel. Id. , 
at 184. The court reasoned that by failing to inform re
spondent that an attorney had called and that she had been 
assured that no questioning would take place until the next 
day, the police had deprived respondent of information cru
cial to his ability to waive his rights knowingly and intelli
gently. The court also found that the record would support 
"no other explanation for the refusal to tell Burbine of Attor
ney Munson's call than .. . deliberate or reckless irrespon
sibility." Id. , at 185. This kind of "blameworthy action by 
the police," the court concluded, together with respondent's 
ignorance of the telephone call, "vitiate[d] any claim that 
[the] waiver of counsel was knowing and voluntary." Id., at 
187. 

We granted certiorari to decide whether a pre-arraignment 
confession preceded by an otherwise valid waiver must be 
suppressed either because the police misinformed an inquir
ing attorney about their plans concerning the suspect or 
because they failed to inform the suspect of the attorney's 
efforts to reach him. -- U. S. -- (1985). We now 
reverse. 

II 

In Miranda v. Arizona, supra, the Court recognized that 
custodial interrogations, by their very nature, generate 


