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No. 83-773 

Oregon Cert to Ct. App. Ore. (Warden, 
Young, Gillette, concurring) 

v. 

Elstad State/Criminal Timely 

1. SUMMARY: Petr contends that the Fifth Amendment 

should not require suppression of a confession made after proper 

warnings and a valid waiver of rights solely because the police 

had earlier obtained an admission without advising defendant of 

these rights. 
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2. FACTS AND DECISIONS BELOW: On Dec. 17, 1981, po­

lice officers Burke and McAllister went to the residence of re­

spondent's parents with a warrant for respondent's arrest. Re­

spondent's mother permitted them to enter and showed them to re­

spondent's room, where respondent was lying on his bed, partially 

. dressed, listening to the stereo. At the officers' request, re-

spondent dressed and went into the living room. McAllister 

stepped into the kitchen with respondent's mother while Burke 

remained with respondent. 

Burke then asked respondent if he knew why the officers were 

there. Respondent answered in the negative. The officer in-

quired whether respondent knew Mr. Gross or the Gross family. 

Respondent said he did. Respondent also said that he knew the 

Gross family recently had been burglarized. Burke said that the 

police believed respondent was involved. Respondent replied 

that, "I was there." Burke did not ask any further questions nor 

did he attempt to clarify the nature or extent of respondent's 

participation in the alleged crime. 

Respondent was placed in the patrol car and transported back 

to the station. Approximately 45 to 60 minutes later, McAllister 

first read respondent his Miranda rights. McAllister asked re­

spondent if he understood the rights, and respondent answered 

affirmatively. McAllister thought respondent understood the 

rights. Both McAllister and respondent signed the Miranda card. 

Respondent then gave . a full statement of the burglary. 

McAllister typed as respondent talked; respondent reviewed it, 

corrected it, and signed it. No threats or promises were made. 
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At trial, the State introduced the oral and written confes­

sions made at the station {though not the statement made at the 

house). Respondent moved to suppress them. The trial court ad­

dressed the statement made at the house only to determine if 

Miranda had been violated. It concluded, and the State did not 

challenge, that the police should have given the Miranda warning 

at the house when respondent's movement was first significantly 

restrained. Nevertheless, the trial court refused to suppress 

the statements made at the station because it found they were 

voluntary in nature and untainted by the earlier statement. 

The Oregon Ct. App. reversed. It concluded that the police 

action in obtaining an admission at the house in violation of 

Miranda exerted a coercive impact on the later confession that 

had not been overcome by the 4 5 minute lapse in time or the 

change in original surroundings. It also concluded that the na­

ture of the ear lier disclosure, though not 1 i terally admitting 

complicity, had enough inculpatory significance to exert a coer­

cive impact on the later confession. 

Judge Gillette concurred. He did not agree that an earlier 

confession should be considered, as a matter of law, to have an 

impermissible coercive impact on a subsequent confession. Howev­

er, he thought the law was such that a dissent would serve no 

purpose. Judge Gillette also pointed out that the present state 

of the law immunized defendants who manage to confess before 

Miranda warnings are given from ever being prosecuted with admis­

sions they later make. 

The Oregon Supreme Court denied discretionary review. 
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3. CONTENTIONS: Petitioner contends that the Oregon 

Ct. App.'s reasoning cannot be squared with this Court's decision 

in United States v. Bayer, 331 U.S. 532 (1947), where the Court 

that it had "never gone so far as to hold that making a confes­

sion under circumstances which preclude its use, perpetually dis­

ables the confessor from making a usable one, after those condi­

tions have been removed. Id., at 540-541. Petr suggests that 

the taint to be dissipated is the coercive circumstances sur­

rounding the first confession, not the impact of the first con­

fession itself. If the first confession itself must be dissipat­

ed, a criminal defendant's subsequent confessions will never be 

admissible against him. The cases respondent relies on, Westover 

v. United States, 384 U.S. 436 (1966), and Clewis v. Texas, 386 

U.S. 707 (1967), all involved initial statements made under coer­

cive circumstances and the lapse of time and change of place had 

not yet dissipated the coercion in those cases. In this case, 

there was no initial coercion and the Miranda warnings and know­

ing waiver should be enought to remove the taint of the initial 

violation of the Miranda safeguards. This is especially true 

when the initial statement, though possibly inculpatory, was as 

minimal as "I was there." Petr cites sever al decisions of the 

federal courts of appeals that conclude the taint of noncoercive 

pre-Miranda warning statements dissipates after proper Miranda 

warnings and a knowing waiver. Pet. at 14-15. 

4. DISCUSSION: I recommend CFR and then summary re­

versal. The trial court made the requisite voluntariness find-
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ings as required by Zerbst and Miranda. The subsequent confes­

sion should ' have been admissible. The Fi.fth Amendment prohibits 

compulsory self-incrimination, not a knowing, voluntary, and in­

telligent out-of-court confession of the type made here. The 

Ore. Ct. App. 's rule excludes highly probative and trustworthy 

evidence at a significant cost to society: I think it is an un­

warranted and unapproved use of the Fifth Amendment exclusionary 

rule. 

There is no response. 

December 15, 1983 Nager opn in petn 
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THE CHIEF JUSTICE 

February 21, 1984 

Re: 83-773 - Oregon v. Elstad 

Dear Sandra: 

I am still ready to grant and reverse this case and 
I'll ponder on a straight grant. Your dissent made a 
strong case for summary disposition. 

~· 

Justice O'Connor 

Copies to the Conference-
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- The Chief Justice 
Justice Brennan 
Justice White 
Justice Marshall 
Justice Blackmun 
Justice Powell 
Justice Rehnquist 
Justice Stevens 

- ~k ~ ~ ~ From: Justice O'Connor 

~~ 
Circulated: - -

Recirculated: _________ _ 

1st DRAFT ~ ~ ~ 

SUPREME COURT OF THE UNITED STATES k ~ ~ 

OREGON v. MICHAEL JAMES ELSTAD ,i_£J~-

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF Cf ll--A.3 .,,._ 
APPEALS OF OREGON W ~ <::J-S 6 c 

No. 83-773. Decided February - , 1984 

JUSTICE O'CONNOR, dissenting. 9 , _ _ ..l,._ 

I would grant the petition of Oregon for certiorari to re- Ml1.,- ~ 
solve the confusion of the lower courts concerning the circum-~ 
stances in which a suspect's voluntary confession to police, /}. _ _ 
obtained after proper administration of Miranda warnings, is jlt!) ~ 
admissible at trial despite the taking of a prior admission by ~~ ~ 
police without the required warnings. _.. - - · - '- · '( 

I 
On December 17, 1981, police officers went to the home of 

respondent, Michael James Elstad, with a warrant for his ar­
rest. Respondent's mother admitted the officers into the 
home and led them to respondent. The officers asked re­
spondent to get dressed, but did not inform him that he was 
under arrest. Respondent said that he did not know why 
the police were there. One officer inquired whether re­
spondent knew of a Mr. Gross. Respondent indicated that 
he did and that he knew Mr. Gross' house had been burglar­
ized. When the officer indicated that he thought respondent 
was involved, respondent replied, "Yes, I was there." 

The officers did not ask any further questions of respond­
ent or attempt to clarify the nature or extent of his participa­
tion in the crime. Rather, they placed him in a patrol car 
and had another officer transport respondent to the county 
jail. These officers met with respondent at the jail some 
45--60 minutes later. At that time, they informed him, for 
the first time, of his rights under Miranda v. Arizona, 384 
U. S. 436 (1966), and asked him if he was willing to talk. 
Respondent said that he understood his rights but indicated 
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that he was willing to talk without the assistance of an attor­
ney. He then gave the officers a detailed account of the bur­
glary. The officers transcribed the statement, and respond­
ent reviewed, corrected, and signed the transcript. No 
threats or promises were made. 

At trial, respondent moved to suppress the oral and writ­
ten statements made at the station. He claimed that the 
statement made at his house, which the State had not at­
tempted to use as evidence, "let the cat out of the bag," citing 
United States v. Bayer, 331 U. S. 532 (1947), and tainted the 
subsequent confession as "fruit of the poisonous tree," citing 
Wong Sun v. United States, 371 U. S. 471 (1963). The trial 
court concluded, without contest by the State, that the police 
should have read respondent his Miranda rights at the 
house. Nevertheless, the trial court refused to order sup­
pression, finding that the statements made at the station 
were knowingly, intelligently, and voluntarily given. Re­
spondent was convicted of burglary in the first degree. 

On appeal, the Court of Appeals of the State of Oregon re­
versed. The court identified the crucial constitutional in­
quiry as "whether there was a sufficient break in the stream 
of events between [the] inadmissible statement and the writ­
ten confession to insulate the latter statement from the effect 
of what went before." 61 Ore. App. 673, 676, 658 P. 2d 552, 
554 (1983). The court rejected the State's contention that, 
because the initial statement did not admit complicity and 
was elicited without compulsion, the later administration of 
Miranda warnings was sufficient to cleanse the condition 
that made the initial statement unusable. The court con­
cluded that, "regardless of actual compulsion, the coercive 
impact of the unconstitutionally obtained statement remains, 
[and] it is this impact that must be dissipated in order to 
make a subsequent confession admissible. In determining 
whether it has been dissipated, lapse of time and change of 
place from original surroundings are the most important con­
siderations." Id. , at 677, 658 P. 2d, at 554. Because only 
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45-60 minutes had passed before the same officers conducted 
their subsequent interrogation, the court concluded that the 
"cat was sufficiently out of the bag to exert a coercive impact 
on [respondent's] later admissions." Id., at 678, 658 P. 2d, at 
555. 

II 

I am troubled by the Oregon court's conclusion that the 
subsequent statements must be suppressed because the im­
pact of the initial confession was not sufficiently dissipated. 
The law is clear that a confession may be admitted into evi­
dence whenever it is voluntary. Haynes v. Washington, 373 
U. S. 503 (1963); Chambers v. Florida, 309 U. S. 227 (1940). 
And it is of course true that the voluntariness of one confes­
sion may depend on the continuing effect of coercive practices 
that surrounded a prior confession. See Lyons v. ·Okla­
homa, 322 U. S. 596, 602-603 (1944). Thus, when a prior 
confession is actually coerced, the time that passes between 
confessions, the change in place of interrogations, and the 
change in identity of interrogators all bear on whether that 
coercion has carried over into the second confession. See 
Westover v. United States, 384 U. S. 494 (1966); Clewis v. 
Texas, 386 U. S. 707 (1967). But where there is no allega­
tion that the first statement was actually compelled, there is 
little reason to analyze its continuing impact on the second. 
The admissibility of the later confession should always turn 
exclusively on whether it was voluntarily given. See Lyons 
v. Oklahoma, supra, at 603. 

To be sure, once an accused has confessed, he is "never 
thereafter free of the psychological and practical dis­
advantages of having confessed . . . The secret is out for 
good." United States v. Bayer, supra, at 540. But the cat 
can be let out of the bag for many reasons-as, for example, 
when the accused voluntarily confesses to a third-party who, 
in turn, relays the information to the police. The relevant 
inquiry, under such circumstances, is still whether the second 
confession is itself free of actual coercion. If the police are 
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not to be perpetually disabled from seeking the suspect's aid 
in resolving crimes, as our cases hold, the focus of analysis 
must be on the official compulsion present in the second con­
fession, not the mere psychological impact of the first one. 

The prophylactic safeguards required by Miranda neces­
sarily encompass situations in which the accused is not sub­
jected to actual coercion. Johnson v. United States, 384 
U. S. 719, 729-730 (1966); see also Michigan v. Tucker, 417 
U. S. 433, 444 (1974). The failure of police to administer 
Miranda warnings does not mean that statements received 
have actually been coerced, but only that courts will presume 
the privilege against compulsory self-incrimination has not 
been intelligently exercised. See Johnson v. United States, 
supra, at 729-730. Once the statement of rights contained 
in the Miranda warnings is provided, however, the relevant 
knowledge is conveyed and the privilege can be intelligently 
exercised. Thus, the voluntariness inquiry can proceed as if 
there was never a prior illegality. Again, the mere fact that 
the secret is out is itself irrelevant to deciding whether the 
second confession is compelled. 

The effect of assuming otherwise-that the rendering of 
Miranda warnings cannot cure the prior illegality for pur­
poses of future questioning-will have mischievous conse­
quences for society's interest in effective law enforcement. 
Questioning of witnesses and suspects is "an essential tool of 
effective law enforcement," Haynes v. Washington, supra, 
at 515, and "the admissions or confessions of [a suspect], 
when voluntarily and freely made, have always ranked high 
in the scale of incriminating evidence." Brown v. Walker, 
161 U. S. 591, 596 (1896). Miranda warnings ensure that 
admissions and confessions are knowingly, intelligently, and 
voluntarily made. But because Miranda warnings may dis­
courage individuals from talking, this Court has emphasized 
that they need be administered only after a person is taken 
into "custody" or his freedom is otherwise significantly re­
strained. Miranda v. Arizona, supra, 384 U. S., at 478. 
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Unfortunately, the task of defining "custody" has proven to 
be a difficult and slippery one, and "policemen investigating 
serious crimes [cannot realistically be expected to] mak[e] no 
errors whatsoever." Michigan v. Tucker, supra, 417 U. S., 
at 446. Police therefore need assurance that, even if their 
initial judgments not to administer Miranda warnings are er­
roneous, answers they later receive, after properly adminis­
tering the warnings, will be admissible as evidence against 
the accused. Yet by suggesting that, once an initial 
Miranda violation has occurred, an informed waiver cannot 
voluntarily be made for some indeterminate period of time, 
the Oregon court's approach fails to provide this assurance. 
Indeed, the Oregon court's approach effectively immunizes a 
suspect who responds to pre-Miranda warning questioning 
from later waiving his privilege of remaining silent. See 61 
Ore. App., at 679, 658 P. 2d, at 555 (Gillette, P.J., concur­
ring). In my view, this immunity comes at a high cost to le- • 
gitimate law enforcement activity, while adding little desir­
able protection to the individual's interest in not being 
compelled to testify against himself. Cf. Michigan v. Mos­
ley, 423 U. S. 96, 107-111 (1975) (WHITE, J., concurring in 
the result). 

III 

Although this Court has not squarely addressed the issue, 
it has suggested that, where the prior illegality does not im­
plicate Fourth Amendment concerns or involve actual com­
pulsion, the giving of proper Miranda warnings may ade­
quately insulate a subsequent confession for Fifth 
Amendment purposes. See Michigan v. Tucker, supra, at 
448-450; Brown v. Illinois, 422 U. S. 590, 601-603 (1975); 
Dunaway v. New York, 442 U. S. 200, 216-217 (1979). Sev­
eral of the Federal courts of appeals have expressly adopted 
such a rule. See, e. g., United States v. Toral, 536 F. 2d 
893, 896-897 (CA9 1976); United States v. Knight, 395 F. 2d 
971, 973-975 (CA2 1968). But other courts have followed 
the Oregon court's path and excluded properly obtained con-
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fessions because earlier Miranda violations let "the cat out of 
the bag." See, e.g. , New York v. Quarles, 58 N. Y.2d 664, 
444 N. E. 2d 984 (1982), cert. granted, - U. S. -
(1983). I would therefore grant the petition for certiorari to 
clarify the measures police must take to resume permissible 
questioning after an initial Miranda violation has occurred. 
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JUSTICE HARRY A . BLACKMUN February 22, 1984 

Re: No. 83-773 - Oregon v. Elstad 

Dear Sandra: 

My vote in this case was to join three. That is still 
my vote, although, if necessary, I could change it to a 
straight . grant. 

Justice O'Connor 

cc: The Conference 

Sincerely, 

✓~ -=---
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confession may exert a coercive impact during subsequent 

interrogation and that, as Justice O'Connor states, "the giving 

of proper Miranda warnings may adequately insulate a subsequent 

confession for Fifth Amendment purposes." Op. at 5. Whether the 

warnings do so depends upon all the circumstances of the second 

interrogation. This is the rule applied by the Court of Appeals 

cases cited in Justice O'Connor's opinion and by the Oregon court 

in the present case. The Oregon court did not presume that the 

failure to give Miranda warnings at an interrogation tainted any 

subsequent confession: it found that in the circumstances of the 

second interrogation, the initial confession continued to exert 

some coercive effect. And it seems indisputable that the two 

factors to which the court gave greatest weight --"lapse of time 

and change of place" -- are indeed important. There is no reason 

for this Court to review the essentially factual determinations 

of an intermediate state appellate court, and I doubt that these 

determinations are so clearly erroneous as to justify reversai. 

Dv{Ntl 
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Memorandum to File 

-
This is a summary memorandum on the basis of a preliminary 

< 

reading of the briefs and the opinion below. The memo describes 

the case, without analysis, as a memory refresher. 

This is another criminal case that probably we should not 

have taken, as it turns primarily on the facts. Possibly taking 

the case may be justified as affording a basis for clarifying 
~~ 

the "fruit" of Wong Sun v. U.S., 371 U.S. 471 - though the parties 
'\ 

argue the case primarily as a Miranda question. 

The facts are simple. Two police officers, with an arrest 

warrant, went to respondent's residence during the afternoon. 

His mother admitted them, and was told that they had a warrant 

to arrest respondent on a buglary charge. The mother directed 

the officers to a bedroom where respondent was resting. After he 

dressed, he returned to the living room with the officers. One 

went to the kitchen with the mother, while the other (Burke) 

remained in the living room. The following facts are undisputed . 

See Pet. for Cert., App. 2. Also see the Jt. App. pp. 17-23. 

Burke asked respondent if he knew why the officers were there. 

Respondent said he had no idea. When asked whether he knew a 

person named Gross, respondent said he did and added that he had 

heard there was a robbery at Grass's house. At that point 

Officer Burke told respondent that "I felt he was involved in that, 

and he looked at me and stated, 'Yes, I was there.'" 
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Following this conversation defendant was taken to the County 

Jail - after a delay of 45 minutes to an hour while the officers 

checked out another reported robbery. At the jail, Miranda 

warnings were given for the first time; respondent cooperated 

fully; signed the confession after it was type-written, and did 

not deny that no promises were made nor were there any threats. 

I should have said above that respondent was not told about 

the warrant; nor was he placed under arrest prior to his first 

confession. 

The trial court, addressing the Wong Sun question, found 

that the evidence "shows that there was no taint between the first 

statement and the second .... There was a break in the events . •. 

there is no showing of any taint whatsoever. There is a showing 

by the state that the statements were made freely and voluntarily" 

See SG's Brief, p. 3; Jt. App. 37-38. 

The Oregon Court of Appeals reversed, relying on the "fruit 

of the poisonous tree" doctrine of Wong Sun. One judge dissented. 

The SG's brief is a stronger one than the state's, although 

it also is persuasive. The SG notes that even the first . confession 

was not coerced, and could have been viewed as voluntary. The 

state, however, conceded that it may have been unlawful in the 

absence of Miranda warnings. But as the case comes to us, we 

must assume that respondent was "in custody" and that his first 

statement violated Miranda. 
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The SG's argument, made repetitively, is that the purpose 

of the self-incrimination clause is to prevent the compelling 

of testimony against one's self. In this case, there is no 

evidence of compulsion of any kind beyond the mere presence 

of the police at the time of the first confession . It is 

argued that at the Jail House, respondent was in a room 

alone with the two police officers. Yet, their testimony is 

not contradicted that respondent freely confessed with no 
} 

promises or threats having been made. The trial courts 
,\ 

finding is explicit that the second confession was "made 

freely and voluntarily." 

The public defender's brief for respondent also is well 

written. It argues the "fruit" doctrine of Wong Sun. The 

failure to give Miranda warnings at the time of the conversa­

tion in respondent's residence is said to ~ea "flagrant 

violation" of Fifth Amendment rights against cumpulsory self­

incrimination, and that the "second confession is presumptively 

tainted by the initial unconstitutionally obtained confession." 

* * * 

On the facts of this case, a reversal seems clearly 

indicated. My problem is whether any general principle can 

be articulated by our Court. At least we could say that a 
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violation of Miranda at the time of an initial confession does 

not necessarily make a subsequent confession involuntary. 

But this is rather obvious. I think the case could be 

reversed in a brief per curiam. 

L.F . P. 



-Court ................... . 

Argued .................. . , 19 .. . 

Submitted ................ , 19 . . . 

Also motion to proceed...!!£.:. 

HOLD 
FOR 

CERT. 

G D 

Burger, Ch. J ...........•..... 

Brennan, J .............. , ..... . 

White, J .. .............. , ..... . 

Marshall, J ............. ~ .... . 

Blackmun, J ............ , ..... . 

Powell, J ............... , ..... . 

Rehnquist, J ............ , ..... . 

Stevens, J .............. , ...... , .... , ... . 

O'Connor, J ............. , ...... , .... , ... . 

"'Voted on -
Assigned · · · · · · · · · · · · · · · • . . , 

. . . . . . . . . . . . . . . . . . , 

March 
19 ... 

19 ... No . 
Announced ................ , 19 ... 

OREGON 

vs. 

ELSTA~ -­

" :es::: 
~ 

2, 1984 

83-773 

~M 
t1/)A...i 

s o'c 

JURISDICTION AL 
STATEMENT 

MERITS I MOTION 

N I POST IDIS I AFF I REV IAF F I G D 

ABSEN T NOT VOTING 



-
~ 

-
aml 09/10/84 f 

o/ /1 CJ - a.dLr~ er ~ ~~ , 

~~~~ 
~~. /4,t--(_ 

BENCH MEMORANDUM 

To: Justice Powell September 10, 1984 

From: Annmarie 

Re: Oregon v. Elstad, No. 83-773 

Question Presented 

Did the Oregon Court of Appeals err in suppressing a confession 

ob~ainep after proper Miranda warnings and a waiver of rights, on 
~ 

the ground that an earlier statement obtained by police without - --
Miranda warnings tainted the defendant's later confession? 

I. Background 

Two police officers went to resp's parents' home with an 

arrest warrant for resp. They were admitted by his mother, who 

directed them to the bedroom where resp was resting. At the 

officers' direction, resp dressed and went with them to the 

living room. Without giving him Miranda warnings or telling him 
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that he was under arrest, Officer Burke asked resp if he knew why 

they were there. He answered that he did not. The officer then 
,........_ c::::=..::..... 

asked if he ~ e Gross family, and resp said that he did. 

also ~ hat he heard that there had been a robbery at 
/\ 

He 

the 

Gross' home. The officer responded that he thought the resp was 

involved in the crime and / asked him what he knew about i ~-
~ 

._ I 

Resp ~ 

replied: "Yes, I was there." He was not questioned further, but 

was taken to the patrol car. 

On the way to police station the officers were called to 

the scene of a possible crime. A third officer met them there 

and transported resp to the station. Approximately one hour 

later, the Vaf ficers originally involved met resp at the station. 

v They advised him of his ~ randa rights. Resp indicated that he 

was ~ lling to talk to the officers, and ~ ent which 

detailed who was involved in the burglary and his role in it. 

This statement was typed, and resp signed it. 

Resp was charged with first degree burglary. At trial, 

he moved to suppress the written confession. The state conceded ~ 
___,. 

the inadmissibility of the oral statement given at his parents' - ------------------------
home and did not attempt to introduce it. The TC ruled that the T <:::.. ___. 
first statement was inadmissible, but that "there was no taint 

between the first statement 'I was there' and the second 

statement . . . • " The court found that resp' s "statements were -:::=r C --------made freely and voluntarily." It also found that there had been a 

"break" in the stream of events and that "there's no showing of 

any taint whatsoever." 

and he was convicted. 

Resp' s written confession was admitted 

On appeal the Oregon Court of Appeals 
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reversed the conviction and remanded for a new trial. The CA 

thought that resp's second statement was the product of his 

first, illegally obtained statement and thus should be 

suppressed. The Oregon Supreme Court denied discretionary 

review. 

II. Discussion 

of Taint. Although its opinion is 

the Oregon CA seemed to rely on two theories in --
finding that resp's second statement was tainted by his first. 

On the one hand, the court referred to Miranda's concern with 

"the compulsion inherent in custodial surroundings," 384 U.S. at 

458. The court seemed to suggest that this was the coercion 

which had to be dissipated to make the second statement 

admissible. On the other hand, the court stated that resp's 

first statement "let the cat out of the bag" and as a result, 

resp's first statement exerted a coercive impact on his second. 
s G& ( £> 

Ultimately, I do not believe that either theory is consistent 

with this Court's decisions or supports the conclusion that 

resp's second statement was the fruit of his first. 

Although the Court in Miranda spoke of the pressure 

inherent in all custodial interrogation, 384 U.S. 436, 458 

(1966), the failure to give the required Miranda warnings, 

without more, does not mean that a suspect's statement is 

actually coerced or involuntary in the sense implicated by the 

5th Amendment privilege against self-incrimination. See Johnson 

v. United States, 384 u.s. 719, 729-730 (1966). The Court has 

distinguished between conduct which "directly infringes on [the] 

;~ 
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right against compulsory self-incrimination" and conduct which 

"violate[s] only the prophylactic rules developed to protect that 

right." Michigan v. Tucker, 417 u.s. 433 (1974). In th is case, 

the TC made a finding that both of resp's statements to police TC. 5 

were given "freely and voluntarily." Although the CA referred to ~ 

the "coercive impact" of resp's first statement on his second, it 

did not question the TC' s finding about the voluntary nature of <::... -

resp's statements. Indeed, there is no evidence that either of 

his statements involved coerced self-incrimination as such. 

Thus, I would conclude that the conduct violated only the 

prophylactic rules of Miranda and that neither of resp's 

statements were involuntary in 5th Amendment terms. 

7 

Given that the absence of Miranda warnings alone is not /~ 

sufficient to render a confession involuntary, it is not clear 

what kind of taint the court thought could carry over to the 

second statement simply by virtue of the "compulsion inherent" in 

the first custodial questioning. Although the absence 

warnings was sufficient to render resp's first 

of Miranda]~ 

statement ~ 
~ 

inadmissible, once he was apprised fully of his Miranda rights, I 

do not see what continuing impact their absence in the first 

instance could have. 

The CA's second ground for suppressing resp's 

confession, that his first statement "let the cat out of the 

bag," also seems unpersuasive. In United States v. Bayer, 392 

U.S. 532 (1947), the Court rejected the idea that the 

psychological disadvantage a defendant feels because he has 

confessed automatically renders any subsequent confession 
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inadmissible. Referring to the psychological impact of "letting 

the cat out of the bag," the Court stated: 

In such a sense, a later confession always may be 
looked upon as fruit of the first. But this Court has 
never gone so far as to hold that making a confession 
under circumstances which preclude its use, perpetually 
disables the confessor from making a usable one after 
those conditions have been removed. 

Id. at 540-41. 

Yet other than this psychological disadvantage, the 

Oregon court did not specify how the "cat's being out of the bag" 

tainted resp's second statement. The factors the court considered 

-- lapse of time and change of place -- seem relevant to the 

voluntariness of a subsequent confession. See e.g., Westover v. 

United States, 384 U.S. 494 ( 1966) (confess ion obtained by FBI 

immediately following lengthy, improper state interrogation in 

same compelling surroundings not admissible even though FBI 

interrogation was preceded by warnings); Wong Sun v. United 

States, 371 U.S. 471 (1963) (confession obtained when defendant 

voluntarily returned to police station several days after his 

unlawful arrest is admissible). These factors do not suggest any 

independent grounds for finding the second statement to be the 

fruit of the first. Since there is no serious question about the 

voluntariness of either of resp's statements, the fact that they 

took place within a short time and were given to the same 

officers do not seem to me to be relevant. 
I J \\.. 

Thus, even if the fruit of the poisonous tree doctrine 

is applied to this case, it is difficult to see exactly what /~ 

taint carries over from the first statement to the second. I do 
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not think the two theories of taint offered by the Oregon CA are 

consistent with the decisions of this Court. Accordingly, I 

think the case could be reversed on the ground that as a matter 

of law, the second statement was not tainted by the first. (The 

TC found that there was no taint as a matter of fact.) 

The General Applicability of the "Fruit" Doctrine. 

There is a question, however, whether the fruit of the poisonous 

tree doctrine should be applied at all in the context of Fifth 

c;; G-­

~ 
~ ·---

Amendment violations. The SG has taken the general position that ~ ... , 

the Miranda exclusionary rule should apply only to the improperly ''r' 
~ 

obtained statements and not to the fruits of such statements. ~ 

The SG concedes, however, that this case may be reversed on ~ 

narrower grounds. I think a reversal on these narrower grounds h d 
~-

is the better approach to this case and consistent with the ~ 

Court's other decisions in this area. 

Resp urges to the contrary that 

decision is supported by this Court's 

the 

holding 

~ 
-~ 

Oregon 
✓ 

court's ~ 
,vt, 

V .5 -. ~ in Brown 

Illinois, 422 u.s. 590 (1975). In Brown the petr was arrested 

without probable cause or a warrant. The Court held that two .5& 
~ 

inculpatory statements that he made while in custody had to be ~ 

suppressed as the fruit of the unlawful arrest, even though the =-.__, 
¾'- ~ 

statements were made after full Miranda warnings had been given. ~ 

As ~ r concurrence pointed out, however, Brown involved the ~ 

proper~ of V Fourth Amendment policies, not whethe r~· 

suppression was required on Fifth Amendment or Miranda grounds~p 

422 u.s. at 606. ~ 
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~ichigan v. Tucker, 417 u.s. 433 (1977), involved the 

application of the fruit of the poisonous tree doctrine to a 

Fifth Amendment case. In Tucker, the Court refused to suppress 

testimony by a witness whose identity was learned by the police 

during interrogation which was not preceded by complete Miranda 

warnings. The interrogation in Tucker actually preceded the 

Miranda decision, and the warnings were incomplete only in their 

failure to tell the accused that counsel would be appointed for 

him. The Court uphel.d the admission of the testimony, focusing 

on the fact that the defendant's statement was voluntary. The 

Court noted, however, that in "a proper case" the deterrent 

rationale for Fourth Amendment exclusion "would seem applicable 

to the Fifth Amendment context as well." Id. at 447. 

I am troubled that in this case the off ice rs did not 

immediately inform resp that he was under arrest and read him his 

rights. Although there is some discussion in the briefs about 

whether resp was actually in custody for Miranda purposes at the 

time the first statement was elicited, it seems to me that given -
the warrant, there was no justification for the officers' delay 
---.. 

in making a formal arrest. Indeed their trial testimony suggests 

that they thought resp was in custody at the time of the initial 

interrogation. Nevertheless, I think Tucker 

that the decision below should be reversed. 

supports the view 

It does not appear 

that their delay in informing resp his rights was the result of 

bad faith, and suppression of the first statement seems 

sufficient to deter police from deliberate delays designed to 

elicit statements. Thus, as in Tucker, I do not think the need 

77 7 

r-

r 
~ 
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to deter official misconduct justifies suppression of resp's 

second statement. 

In some circumstances, however, the application of the -------, 
fruit of the poisonous tree doctrine to Fifth Amendment 

violations may serve to deter misconduct. In Harrison v. New 

York, 392 u.s. 219 (1968), for example, the prosecutor introduced 

three unlawfully obtained confessions at petr's trial. In these 

statements, petr admitted participation in a murder that occurred 

while he and two others were robbing a pawnbroker. At trial, 

petr testified that the victim was shot accidentally while he was 

showing him a gun for possible purchase. The Court of Appeals 

subsequently reversed his conviction on the ground that the 

confessions were inadmissible. At petr's second trial, the 

prosecutor read the petr 's testimony at his first trial to the 

jury over the defendant's objection that the testimony was the 

fruit of the illegally procured confessions. The CA upheld the 

admissibility of the testimony, and this Court granted cert and 

reversed. Finding it "beside the point" that the defendant's 

decision to testify was a deliberate tactical decision on his 

part, the Court stated: 

The question is not whether the petitioner made a 
knowing decision to testify, but why. If he did so in 
order to overcome the impact of confessions illegally 
obtained and hence improperly introduced, then his 
testimony was tainted by the same illegality that 
rendered the confessions themselves inadmissible. 

Id. at 223. 

It seems to me that the kind of "fruit" at issue in 

Harrison is different from that at issue here. In Harrison, the 
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prosecutor's improper action after the initial Miranda 

violations, i.e., introducing inadmissible confessions at the 

first trial, directly produced the defendant's testimony as its 

fruit. In this case as in Tucker, the only wrongdoing was the 

initial failure to give Miranda warnings. There was no attempt 

here to capitalize on that mistake in obtaining resp' s second 

confession. Thus, I think the Harrison case is distinguishable 

from this one and a reversal of the decision below would not be 

inconsistent with its principle. 

Harrison also suggests, I think, the importance of 

making the fruit of the poisonous tree doctrine applicable to 

Fifth Amendment violations in at least some circumstances. The 

application of the doctrine in cases like Harrison deters 

prosecutorial misconduct, or at least removes the temptation to 

try to introduce illegally obtained evidence in the hope of 

inducing the defendant's testimony. Accordingly, I think the 

Court should avoid a blanket rule that the fruit of the poisonous 

tree doctrine does not apply to Fifth Amendment cases. 

III. SUMMARY 

I think the decision of the Oregon Appellate Court 

should be reversed. As a matter of law I do not think resp' s 

second statement was taint~ y~ s first. ..... ....._ ______ __ Under this Court's 

decisions both of his statements were voluntary. Thus I do not ----------------------------
th ink that the inherent pressure of the first custodial 

interrogation, without more, supports the conclusion that the 

second statement was tainted. In addition, this Court has 

rejected the idea that the psychological disadvantage incurred by 
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a defendant who already has confessed necessarily taints any 

subsequent statement he makes. Thus, given that the TC found no 

taint as a matter o_!_f.act, neither the initial Miranda violation 
~ -

nor the "cat's being out of the bag" justify finding the second 

statement tainted as a matter of law. 

I think the Court should reaffirm the suggestion in 

Tucker that in proper cases, the deterrent rationale for the 

excl~sionarl ~le should be applied to the fruit of Miranda 

violations. In this case, however, there was no secondary 

misconduct as there was in Harrison. Accordingly, suppression of 

ll resp's first 

violations. 

statement would 

\ 
·, 

. f 

seem sufficient to deter future 
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1st DRAFT 

SUPREME COURT OF THE UNITED STATES 

No. 83-773 

OREGON, PETITIONER v. MICHAEL JAMES ELSTAD 

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS 
OF OREGON 

[October-, 1984) 

JUSTICE O'CONNOR delivered the opinion of the Court. 
This case requires us to decide whether an initial failure of 

law enforcement officers to administer the warnings required 
by Miranda v. Arizona, 384 U. S. 436 (1966), without more, 
"taints" subsequent admissions made after a suspect has been 
fully advised of and has waived his Miranda rights. Re­
spondent, Michael James Elstad, was convicted of burglary 
by an Oregon trial court. The Oregon Court of Appeals re­
versed, holding that respondent's signed confession, although 
voluntary, was rendered inadmissible by a prior remark 
made in response to questioning without benefit of Miranda 
warnings. We granted certiorari, 456 U. S. --(1984), and 
we now reverse. 

I 
In December, 1981, the home of Mr. and Mrs. Gilbert 

Gross, in the town of Salem, Polk County, Oregon, was bur­
glarized. Missing were art objects and furnishings valued at 
$150,000. A witness to the burglary contacted the Polk 
County Sheriff's Office, implicating respondent Michael 
Elstad, an 18-year-old neighbor and friend of the Gross's 
teenage son. Thereupon, Officers Burke and McAllister 
went to the home of respondent Elstad, with a warrant for 
his arrest. Elstad's mother answered the door. She led the 
officers to her son's room where he lay on his bed, clad in 
shorts and listening to his stereo. The officers asked him to 
get dressed and to accompany them into the living room. 

~ 
'/1 

~ 
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Officer McAllister asked respondent's mother to step into the 
kitchen, where he explained that they had a warrant for her 
son's arrest for the burglary of a neighbor's residence. Offi­
cer Burke remained with Elstad in the living room. He later 
testified: 

"I sat down with Mr. Elstad and I asked him if he was 
aware of why Detective McAllister and myself were 
there to talk with him. He stated no, he had no idea 
why we were there. I then asked him if he knew a per­
son by the name of Gross, and he said yes, he did and 
also added that he heard that there was a robbery at the 
Gross house. And at that point I told Mr. Elstad that I 
felt he was involved in that, and he looked at me and 
stated, 'Yes, I was there.'" 

Tr. 74-75. The officers then escorted Elstad to the back of 
the patrol car. As they were about to leave for the Polk 
County Sheriff's office, Elstad's father arrived home and 
came to the rear of the patrol car. The officers advised him 
that his son was a suspect in the burglary. Officer Burke 
testified that Mr. Elstad became quite agitated, opened the 
rear door of the car and admonished his son: "I told you that 
you were going to get into trouble. You wouldn't listen to 
me. You never learn." Tr. 76. 

Elstad was transported to the Sheriff's headquarters and 
approximately one hour later, Officers Burke and McAllister 
joined him in McAllister's office. McAllister then advised 
respondent for the first time of his Miranda rights, reading 
from a standard card. Respondent indicated he understood 
his rights, and, having these rights in mind, wished to speak 
with the officers. Elstad gave a full statement, explaining 
that he had known that the Gross family was out of town and 
had been paid to lead several acquaintances to the Gross resi­
dence and show them how to gain entry through a defective 
sliding glass door. The statement was typed, reviewed by 
respondent, read back to him for correction, initialed and 
signed by Elstad and both officers. As an afterthought, 
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Elstad added and initialed the sentence, "After leaving the 
house Robby and I went back to [the] van and Robby handed 
me a small bag of grass." App. 42. Respondent concedes 
that the officers made no threats or promises either at his 
residence or at the Sheriff's office. 

Respondent was charged with first degree burglary. He 
was represented at trial by retained counsel. Elstad waived 
his right to a jury and his case was tried by a Circuit Court 
judge. Respondent moved at once to suppress his oral state­
ment and signed confession. He contended that the state­
ment he made in response to questioning at his house "let the 
cat out of the bag," citing United States v. Bayer, 331 U. S. 
532 (1947), and tainted the subsequent confession as "fruit of 
the poisonous tree," citing Wong Sun v. United States, 371 
U. S. 471 (1963). The judge ruled that the statement, "I 
was there," had to be excluded because the defendant had not 
been advised of his Miranda rights. The written confession 
taken after Elstad's arrival at the Sheriff's office, however, 
was admitted in evidence. The court found: 

"[H]is written statement was given freely, voluntarily 
and knowingly by the defendant after he had waived his 
right to remain silent and have counsel present which 
waiver was evidenced by the card which the defendant 
had signed. [It] was not tainted in any way by the pre­
vious brief statement between the defendant and the 
Sheriff's Deputies that had arrested him." 

App. 45. Elstad was found guilty of burglary in the first de­
gree. He received a five-year sentence and was ordered to 
pay $18,000 in restitution. 

Following his conviction, respondent appealed to the Ore­
gon Court of Appeals, relying on Wong Sun and Bayer. The 
State conceded that Elstad had been in custody when he 
made his statement, "I was there," and accordingly agreed 
that this statement was inadmissable as having been given 
without the prescribed Miranda warning. But the State 
maintained that any conceivable "taint" had been dissipated 
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prior to the respondent's written confession by McAllister's 
careful administration of the requisite warnings. The Court 
of Appeals reversed respondent's conviction, identifying the 
crucial constitutional inquiry as "whether there was a suffi­
cient break in the stream of events between [the] inadmis­
sible statement and the written confession to insulate the 
latter statement from the effect of what went before." 61 
Ore. App. 673, 676, 658 P. 2d 552, 554 (1983). The Oregon 
court concluded: 

"[R]egardless of actual compulsion, the coercive impact 
of the unconstitutionally obtained statement remains, 
because in a defendant's mind it has sealed his fate. It 
is this impact that must be dissipated in order to make a 
subsequent confession admissible. In determining 
whether it has been dissipated, lapse of time, and change 
of place from original surroundings are the most impor­
tant considerations." 

Id. , at 677, 658 P. 2d, at 554. Because of the brief period 
separating the two incidents, the "cat was sufficiently out of 
the bag to exert a coercive impact on [respondent's] later ad­
missions." Id., at 678, 658 P. 2d, at 555. 

The State of Oregon petitioned the Oregon Supreme Court 
for review and review was declined. This Court granted 
certiorari to consider the question whether the Self-Incrimi­
nation Clause of the Fifth Amendment requires the suppres­
sion of a confession, made after proper Miranda warnings 
and a valid waiver of rights, solely because the police had 
obtained an earlier voluntary but unwarned admission from 
the defendant. 

II 
The arguments advanced in favor of suppression of re­

spondent's written confession rely heavily on metaphor. 
One metaphor, familiar from the Fourth Amendment con­
text, would require that respondent's confession, regardless 
of its integrity, voluntariness and probative value, be sup­
pressed as the "tainted fruit of the poisonous tree" of the 
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Miranda violation. A second metaphor questions whether a 
confession can be truly voluntary once the "cat is out of the 
bag." Taken out of context, each of these metaphors can be 
misleading. They should not be used to obscure funda­
mental differences between the role of the Fourth Amend­
ment exclusionary rule and the function of Miranda in guard­
ing against the prosecutorial use of compelled statements as 
prohibited by the Fifth Amendment. The Oregon court as­
sumed and respondent here contends that a failure to admin­
ister Miranda warnings necessarily breeds the same conse­
quences as police infringement of a core constitutional right, 
so that evidence uncovered following an unwarned statement 
must be suppressed as "fruit of the poisonous tree." We be­
lieve this view misconstrues the nature of the protections af­
forded by Miranda warnings and therefore misreads the con­
sequences of police failure to supply them. 

A 

Prior to Miranda, the admissibility of an accused's in cus­
tody statements was judged solely by whether they were 
"voluntary" within the meaning of the Due Process Clause. 
See, e.g., Haynes v. Washington, 373 U. S. 503 (1963); 
Chambers v. Florida, 309 U. S. 227 (1940). If a suspect's 
statements had been obtained by unreasonable means or 
under circumstances in which the suspect clearly had no 
opportunity to make a rational and intelligent choice, the 
statements would not be admitted. The Court in Miranda 
required suppression of many statements that would have 
been admissible under traditional due process analysis by 
presuming that statements made while in custody and with­
out adequate warnings were protected by the Fifth Amend­
ment. The Fifth Amendment, of course, is not concerned 
with nontestimonial evidence. See Schmerber v. California, 
384 U. S. 757, 764 (1966) (defendant may be compelled to 
supply blood samples). Nor is it concerned with moral and 
psychological pressures to confess emanating from sources 
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other than official coercion. See, e. g., California v. 
Beheler, -- U.S.--,--, and n. 3 (1983) (per curiam); 
Rhode Island ·v. Innis, 446 U. S. 291, 303, and n. 10 (1979); 
Oregon v. Mathiason, 429 U. S. 492, 495-496 (1977). Volun­
tary statements "remain a proper element in law enforce­
ment." Miranda v. Arizona, 384 U. S., at 478. "Indeed, 
far from being prohibited by the Constitution, admissions of 
guilt by wrongdoers, if not coerced, are inherently desirable . 
. . . Absent some officially coerced self-accusation, the Fifth 
Amendment privilege is not violated by even the most damn­
ing admissions." United States v. Washington, 431 U. S. 
181, 187 (1977). As the Court noted last term in New York 
v. Quarles, -- U. S. --, -- (1984): 

"The Miranda Court, however, presumed that interro­
gation in certain custodial circumstances is inherently 
coercive and . . . that statements made under those cir­
cumstances are inadmissible unless the suspect is specifi­
cally informed of his Miranda rights and freely decides 
to forgo those rights. The prophylactic Miranda warn­
ings therefore are 'not themselves rights protected by 
the Constitution but [are] instead measures to insure 
that the right against compulsory self-incrimination [is] 
protected.' Michigan v. Tucker, 417 U. S. 433, 444 
(1974); see Edwards v. Arizona, 451 U. S. 477, 492 
(1981) (POWELL, J., concurring). Requiring Miranda 
warnings before custodial interrogation provides 'practi­
cal reinforcement' for the Fifth Amendment right." 

Respondent's contention that his confession was tainted by 
the earlier failure of the police to provide Miranda warnings 
and must be excluded as "fruit of the poisonous tree" assumes 
the existence of a constitutional violation. This figure of 
speech is drawn from Wong Sun v. United States, 371 U. S. 
471 (1963), in which the Court held that evidence and wit­
nesses discovered as a result of a search in violation of the 
Fourth Amendment must be excluded from evidence. The 
Wong Sun doctrine applies as well when the fruit of the 
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Fourth Amendment violation is a confession. It is settled 
law that "a confession obtained through custodial interroga­
tion after an illegal arrest should be excluded unless inter­
vening events break the causal connection between the illegal 
arrest and the confession so that the confession 'is sufficiently 
an act of free will to purge the primary taint.'" Taylor v. 
Alabama, 457 U. S. 687, 690 (1982) (quoting Brown v. Illi­
nois, 422 U. S. 590, 602 (1975)). 

But as we explained in Quarles and Tucker, a procedural 
Miranda violation differs in significant respects from those 
violations of core constitutional rights that have traditionally 
mandated a broad application of the "fruits" doctrine. The 
purpose of the Fourth Amendment exclusionary rule is to de­
ter unreasonable searches, no matter how probative their 
fruits. Dunaway v. New York, 442 U. S. 200, 216-217 
(1979); Brown v. Illinois, 422 U. S. 590, 600-602 (1975). 
"The exclusionary rule, · . . . when utilized to effectuate the 
Fourth Amendment, serves interests and policies that are 
distinct from those it serves under the Fifth." Id., at 601. 
Where a Fourth Amendment violation "taints" the confes­
sion, a finding of voluntariness for the purposes of the Fifth 
Amendment is merely a threshold requirement in determin­
ing whether the confession may be admitted in evidence. 
Taylor v. Alabama, supra, at 690. Beyond this, the pros­
ecution must show a sufficient break in events to undermine 
the inference that the confession was caused by the Fourth 
Amendment violation. 

The sweep of the Miranda exclusionary rule, however, is 
broader than that of the Fifth Amendment, which it serves. 
It may be triggered even in the absence of a Fifth Amend­
ment violation. The Fifth Amendment prohibits use by the 
prosecution in its case in chief only of compelled testimony. 
Failure to administer Miranda warnings creates a presump­
tion of compulsion. Consequently, unwarned statements 
that are otherwise voluntary within the meaning of the Fifth 
Amendment must nevertheless be excluded from evidence 
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under Miranda. But the Miranda presumption, though 
irrebutable for purposes of the prosecution's case in chief, 
does not require that the statements and their fruits be dis­
carded as inherently tainted. Thus, despite the fact that pa­
tently voluntary statements taken in violation of Miranda 
must be excluded from the prosecution's case, the presump­
tion of coercion does not bar their use for impeachment pur­
poses on cross-examination. Harris v. New York, 401 U. S. 
222 (1971). The Court in Harris rejected as an "extravagant 
extension of the Constitution," the theory that a defendant 
who had confessed under circumstances that made the con­
fession inadmissible, could thereby enjoy the freedom to 
"deny every fact disclosed or discovered as a 'fruit' of his con­
fession, free from confrontation with his prior statements" 
and that the voluntariness of his confession would be totally 
irrelevant. Id., at 225, and n. 2. Where an unwarned 
statement is preserved for use in situations that fall outside 
the sweep of the Miranda presumption, "the primary crite­
rion of admissibility [remains] the 'old' due process voluntari­
ness test." Schulhofer, Confessions and the Court, 79 Mich. 
L. Rev. 865, 877 (1979). 

In Michigan v. Tucker, 417 U. S. 433 (1974), the Court 
was asked to extend the Wong Sun fruits doctrine to sup­
press the testimony of a witness for the prosecution whose 
identity was discovered as the result of a statement taken 
from the accused without benefit of full Miranda warnings. 
As in respondent's case, the breach of the Miranda proce­
dures in Tucker involved no actual compulsion. The Court 
concluded that the unwarned questioning "did not abridge re­
spondent's constitutional privilege ... but departed from the 
prophylactic standards laid down in Miranda to safeguard 
that privilege." Id., at 446. Since there was no actual in­
fringement of the suspect's constitutional rights, the case was 
not controlled by the doctrine expressed in Wong Sun that 
fruits of a constitutional violation must be suppressed. In 
deciding "how sweeping the judicially imposed consequences" 
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of a failure to administer Miranda warnings should be, id., at 
445, the Tucker Court noted that neither the general goal of 
deterring improper police conduct nor the Fifth Amendment 
goal of assuring trustworthy evidence would be served by 
suppression of the witness's testimony. The unwarned con­
fession must, of course, be suppressed, but the Court ruled 
that introduction of the third-party witness's testimony did 
not violate Tucker's Fifth Amendment rights. 

We believe that this reasoning applies with equal force 
when the alleged "fruit" of a non-coercive Miranda violation 
is neither a witness nor an article of evidence but the 
accused's own voluntary testimony. As in Tucker, the ab­
sence of any coercion undercuts the twin rationales-trust­
worthiness and deterrence--for a broader rule. Once 
warned, the suspect is free to exercise his own volition in de­
ciding whether or not to make a statement to the authorities. 
The Court has of ten noted that "a living witness is not to be 
mechanically equated with the proffer of inanimate eviden­
tiary objects illegally seized. . .. [T]he living witness is an 
individual human personality whose attributes of will, per­
ception, memory and volition interact to determine what tes­
timony he will give." United States v. Ceccolini, 435 U. S. 
268, 277 (1978) (emphasis added) (quoting from Smith v. 
United States, 117 U. S. App. D. C. 1, 3-4, 324 F. 2d 879, 
881-882 (1963) (Burger, J.) (footnotes omitted), cert. denied, 
377 u. s. 954 (1964)). 

Because Miranda warnings may inhibit persons from giv­
ing information, this Court has determined that they need be 
administered only after the person is taken into "custody" or 
his freedom has otherwise been significantly restrained. 
Miranda v. Arizona, 384 U. S., at 478. Unfortunately, the 
task of defining "custody'' is a slippery one, and "policemen 
investigating crimes [cannot realistically be expected to] 
mak[e] no errors whatsoever." Michigan v. Tucker, 417 
U. S., at 446. If errors are made by law enforcement offi­
cers in administering the prophylactic Miranda procedures, 
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they should not breed the same irremediable consequences as 
police infringement of a core constitutional right. It is an 
unwarranted extension of Miranda to hold that a simple fail­
ure to administer the warnings, unaccompanied by any actual 
coercion, so taints the investigatory process that a subse­
quent voluntary and informed waiver is ineffective for some 
indeterminate period. Though Miranda requires that the 
unwarned admission must be suppressed, the admissibility of 
any subsequent statement should turn in these circumstances 
solely on whether it is knowingly and voluntarily made. 

B 

The Oregon court, however, believed that the unwarned 
remark compromised the voluntariness of respondent's later 
confession. It was the court's view that the prior answer 
and not the unwarned questioning impaired respondent's 
ability to give a valid waiver and that only lapse of time and 
change of place could dissipate what it termed the "coercive 
impact" of the inadmissible statement. When a prior state­
ment is actually coerced, the time that passes between con­
fessions, the change in place of interrogations, and the 
change in identity of the interrogators all bear on whether 
that coercion has carried over into the second confession. 
See Westover v. United States , 384 U. S. 494 (1966); Clewis 
v. Texas, 386 U. S. 707 (1967). The failure of police to 
administer Miranda warnings does not mean that the state­
ments received have actually been coerced, but only that 
courts will presume the privilege against compulsory self­
incrimination has not been intelligently exercised. See New 
York v. Quarles , -- U. S., at--, and n. 5; Miranda v. 
Arizona, 384 U. S., at 457. As the Circuit Courts that have 
addressed this question have recognized, absent coercion in 
the initial violation, a careful and thorough administration of 
Miranda warnings conveys the relevant information and 
thereafter the privilege can be intelligently exercised. See, 
e. g., United States v. Bowler, 561 F. 2d 1323, 1326 (CA9 
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1977); United States v. Toral, 536 F. 2d 893, 896-897 (CA9 
1976); United States v. Knight, 395 F. 2d 971, 975 (CA2 
1968). 

The Oregon court nevertheless identified a subtle form of 
lingering compulsion, the psychological impact of the sus­
pect's conviction that he has let the cat out of the bag and, in 
so doing, has sealed his own fate. But endowing the psycho­
logical effects of voluntary unwarned admissions with con­
stitutional implications would, practically speaking, disable 
the police from obtaining the suspect's informed cooperation 
even when the official coercion proscribed by the Fifth 
Amendment played no part in either his warned or unwarned 
confessions. As the Court remarked in Bayer: 

"[A]f ter an accused has once let the cat out of the bag by 
confessing, no matter what the inducement, he is never 
thereafter free of the psychological and practical disad­
vantages of having confessed. He can never get the cat 
back in the bag. The secret is out for good. In such a 
sense, a later confession may always be looked upon as 
fruit of the first. But this Court has never gone so far 
as to hold that making a confession under circumstances 
which preclude its use, perpetually disables the confes­
sor from making a usable one after those conditions have 
been removed." 

331 U. S., at 540-541. Even in such extreme cases as Lyons 
v. Oklahoma, 322 U. S. 596 (1944), in which police forced a 
full confession from the accused through unconscionable 
methods of interrogation, the Court has assumed that the 
coercive effect of the confession could, with time, be dissi­
pated. See also Westover v. United States, supra, at 496. 

This Court has never held that the psychological impact of 
disclosure of a guilty secret qualifies as compulsion or com­
promises the voluntariness of a subsequent informed waiver. 
The Oregon court, by adopting this expansive view of Fifth 
Amendment compulsion, effectively immunizes a suspect 
who responds to pre-Miranda warning questions from the 



-

12 

83-773-OPINION 

OREGON v. ELSTAD 

-

consequences of his subsequent informed waiver of the privi­
lege of remaining silent. See 61 Ore. App., at 679, 658 P. 
2d, at 555 (Gillette, P. J., concurring). This immunity comes 
at a high cost to legitimate law enforcement activity, while 
adding little desirable protection to the individual's interest 
in not being compelled to testify against himself. Cf. Michi­
gan v. Mosely, 432 U. S. 96, 107-111 (1975) (WHITE, J., 
concurring in the result). When neither the initial nor the 
subsequent admission is coerced, little justification exists for 
permitting the highly probative evidence of a voluntary con­
fession to be irretrievably lost to the fact-finder. 

Certainly, in respondent's case, the causal connection be­
tween some speculative psychological disadvantage flowing 
from his admission and his ultimate decision to cooperate is 
attenuated at best. It is impossible to tell with certainty 
what motivates a suspect to speak. A suspect's confession 
may be traced to factors as disparate as "a prearrest event 
such as a visit with a minister," Dunaway v. New York, 442 
U. S., at 220 (STEVENS, J., concurring), or an intervening 
event such as the exchange of words respondent had with his 
father. We must conclude that, absent actual coercion, a 
subsequent administration of Miranda warnings to a suspect 
removes the conditions that precluded admission of an earlier 
unwarned statement and enables the suspect to intelligently 
choose between waiving or invoking his rights. 

III 
Though belated, the reading of respondent's rights was 

undeniably complete. McAllister testified that he read the 
Miranda warnings aloud from a printed card and recorded 
Elstad's responses.* There is no question that respondent 

*The Miranda advice on the card was clear and comprehensive, incor­
porating the warning that any statements could be used in a court of law; 
the rights to remain silent, consult an attorney at state expense, and inter­
rupt the conversation at any time; and the reminder that any statements 
must be voluntary. The reverse side of the card carried three questions in 
bold face and recorded Elstad's responses: 
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knowingly and voluntarily waived his right to remain silent 
before he described his participation in the burglary. It is 
also beyond dispute that respondent's earlier remark was vol­
untary, within the meaning of the Fifth Amendment. Nei­
ther the environment nor the manner of either "interroga­
tion" was coercive. The initial conversation took place at 
midday, in the living room area of respondent's own hoine, 
with his mother in the kitchen area, a few steps away. Al­
though in retrospect the officers testified that respondent 
was then in custody, at the time he made his statement he 
had not been informed that he was under arrest. The ar­
resting officers' testimony indicates that the brief stop in the 
living room before proceeding to the station house was not to 
interrogate the suspect but to notify his mother of the reason 
for his arrest. Tr. 64. 

Burke undeniably breached Miranda procedures in failing 
to administer Miranda warnings before initiating the discus­
sion in the living room. This breach may have been the re­
sult of confusion as to whether the brief exchange qualified as 
"custodial interrogation" or it may simply have reflected 
Burke's reluctance to initiate an alarming police procedure 
before McAllister had spoken with respondent's mother. 
Whatever the reason for Burke's oversight, the incident had 
none of the earmarks of coercion. See Rawlings v. Ken­
tucky, 448 U. S. 98, 109-110 (1979). Nor did the officers ex­
ploit the unwarned admission to pressure respondent into 
waiving his right to remain silent. 

Respondent, however, has argued that he was unable to 
give a fully informed waiver of his rights because he was un-

DO YOU UNDERSTAND THESE RIGHTS? "Yeh" 
DO YOU HAVE ANY QUESTIONS ABOUT YOUR RIGHTS? "No" 
HAVING THESE RIGHTS IN MIND, DO YOU WISH TO TALK TO US 
NOW? "Yeh I do!" 

The card is dated and signed by respondent and by Deputy McAllister. 
A recent high school graduate, Elstad was fully capable of understanding 
this careful administration of Miranda warnings. 
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aware that his prior statement could not be used against him. 
Respondent suggests that Deputy McAllister, to cure this de­
ficiency, should have added an additional warning to those 
given him at the Sheriff's office. Such a requirement is nei­
ther practicable nor constitutionally necessary. In many 
cases, a breach of Miranda procedures may not be identified 
as such until long after full Miranda warnings are adminis­
tered and a valid confession obtained. See, e.g., United 
States v. Bowler, 561 F. 2d, at 1324-1325 (certain statements 
ruled inadmissible by trial court); United States v. Toral, 536 
F. 2d, at 896; United States v. Knight, 395 F. 2d, at 974-975 
(custody unclear). The standard Miranda warnings explic­
itly inform the suspect of his right to consult a lawyer before 
speaking. Police officers are ill equipped to pinch hit for 
counsel, construing the murky and difficult questions of when 
"custody" begins or whether a given unwarned statement 
will ultimately be held admissible. 

This Court has never embraced the theory that a defend­
ant's ignorance of the full consequences of his decisions viti­
ates their voluntariness. See California v. Beheler, -­
U.S., at--, n. 3; McMann v. Richardson, 397 U.S. 759, 
769 (1970). If the prosecution has introduced an inadmissi­
ble confession at trial, compelling the defendant to testify in 
rebuttal, the rule announced in Harrison v. United States 
precludes use of that testimony on retrial. 392 U. S. 219 
(1968). But the Court has refused to find that a defendant 
who confesses, after being falsely told that his codefendant 
has turned state's evidence, does so involuntarily. Frazier 
v. Cupp, 394 U. S. 731, 739 (1969). The Court has also re­
jected the argument that a defendant's ignorance that a prior 
coerced confession could not be admitted in evidence compro­
mised the voluntariness of his guilty plea. M cM ann v. Rich­
ardson, supra, at 769. Likewise, in California v. Beheler, 
supra, the Court declined to accept defendant's contention 
that, because he was unaware of the potential adverse conse­
quences of statements he made to the police, his participation 
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in the interview was involuntary. Thus we have not held 
that the sine qua non for a knowing and voluntary waiver of 
the right to remain silent is a full and complete appreciation 
of all of the consequences flowing from the nature and the 
quality of the evidence in the case. 

IV 

When police ask questions of a suspect in custody without 
administering the required warnings, Miranda dictates that 
the answers received be presumed compelled and that they 
be excluded from evidence at trial in the state's case in chief. 
The Court has carefully adhered to this principle, permitting 
a narrow exception only where pressing public safety con­
cerns demanded. See New York v. Quarles , -- U. S., at 

The Court today in no way retreats from the bright 
line rule of Miranda. We do not imply that good faith ex­
cuses a failure to administer Miranda warnings, nor do we 
condone inherently coercive tactics by police that undermine 
the suspect's will to invoke his rights once they are read to 
him. But the dictates of Miranda and the goals of the Fifth 
Amendment proscription against use of compelled testimony 
are fully satisfied in the circumstances of this case by barring 
use of the unwarned statement in the case in chief. No fur­
ther purpose is served by imputing "taint" to subsequent 
statements obtained pursuant to a voluntary and knowing 
waiver. We hold today that a suspect who has once re­
sponded to unwarned yet uncoercive questioning is not 
thereby disabled from waiving his rights and confessing after 
he has been given the requisite Miranda warnings. 

The judgment of the Court of Appeals of Oregon is re­
versed and remanded for further proceedings not inconsist­
ent with this opinion. 

It is so ordered. 
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