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PRELIMINA MEMORANDUM

March 26, 1982 Conference
List 1, Sheet 2

No. 81-1453-CSY

SOUTH DAKOTA Cert to South Dakota S.Ct.
(Dunn, Morgan, Henderson, Fosheim;

V. Wollman, C.J., dissenting)

NEVILLE State/Criminal Timely

1. SUMMARY: Whether a motorist's Fifth Amendment privilege

-

against self-incriminatjon is violated °’ n into evidence

of his F;;usal to take a blood alcohol test.

2. FACTS and PROCEEDINGS BELOW: Resp Neville was arrested

-

in Madison, South Dakota for drunken driving. Afte: 3iving resp
his Miranda rights, the arresting officer asked him to submit to
a blood alcohol test. Resp refused, allegedly stating, "I'm too

drunk, I won't pass the test." Resp later moved to suppress any



and all evidence of his refusal to take the test. The
prosecution argued that resp was required to take the test under

-

QPCL §32-23-10.1, which provides:
H

If a person refuses to submit to chemical analysis of
£ his blood, urine, breath or other bodily substance, as

provided in §32-23-10, and that person subsequently

stands trial for driving while under the influence of
alcohol or drugs, as provided in §32-23-1, such refusal

may be admissit e into evidence at the trial.

The circuit court (Fourth Jud. Dist.; Gerken) orderec
suppression of any and all evidence of resp's refusal to take t
test, finding that SDCL §32-23-10.1 was unconstitutional becau
it violated re: 's ourth, Fifth, and Sixth Amendment rights
The TC also concluded that the refusal was inadmissible because
the arresting officers had failed to advise resp that his refusal

to take the blood test could be used against him at trial.

3. DECISION BELOW: The & ™ e~ ~f€‘-med, with one

justice dissenting. The court held that SDCL §32-23-10.1
violates resp's privileges against self-incrimination under both
the Fifth Amendment and S.D. Const. Art. VI, §9.

The majority noted that i ‘hmerber v. California, 384 U.S.

757 (1966), this Court had held that comnelled withArawal of
bl]~~3 £ram o~ sedisdesd A-fr £o- sbe=2--% -~ -lysis does not
constitnts tectimnnial or communicative evidence, and thus, did
nét, violate the Fifth Amendment. In footnote 9 of Schmerber,
héwever, the C~w=* -~~~ 7ed the question ~"k~*her a A=ft'g a.
to take a breathalyzer test violates his Fifth fAmendment
privilege against self-incrimination. Id., at 765—%66, n. 9.
Although the Schmerber Court suggested that "general Fifth

Amendment ©principles ... would be applicable in these



b

situations,"” it did not apply those principles because petr had
failed to object on Fifth Amendment grounds to the prosecutor's
question. Id. =

£
requested blood test was a tacit or overt expression and

The majority decided that resp's refusal to submit to a

communication of his thoughts, and thus a "communicative or

testimonial™ act, rather than real or physical evidence.

Moreover, the inference of inability to pass the blood test was
not similar to the circumstantial evidence of consciousness of
guilt indicated by a deft's escape from custody or destruction of
evidence, for example. Since before 1980 (when the new statute
was passed), resop had an ahanlnte <tatntarv riaht under South

Dakota law to refnse tn take the test, see State v. Oswald, 90

S.D. 342 (1976); State wv. Buckingham, 90 S.D. 198 (1976)

(interpreting old SDCL §32—23—10))his refusal might have resulted
from his exercise of his statutory right to refuse the test.

The majority then decided that use of resp's refusal as
evidence "compelled" his testimony, relying on t 2 Minn. S.Ct.'s

reasoning in State v. Andrews, 212 N.wW.2d 863, 864 (Minn. 1973).

The State compelled the suspect to choose between submitting to
an unpleasant examination and producing testimonial evidence

aiainst himself. Thus, the majority found that SDCL 32-23-10.1
ugcdnstitutionally violated both the federal and state privileges
aéainst self incrimination. 1In the process, it overrgled its own

earlier ruling in State v. Maher, 272 N.W. 24 797 (S.ﬁ. 1978), to

the extent that that decision was inconsistent.



In a footnote, Pet. App. A-1l1 -12, n*, the majority noted
that the State privilege against self-incrimination,. S.D. Const.
Qgt. VI, §9, stated that an deft shall not be compelled to give
"evidence" against himself, as opposed to the Fifth Amendment,
which specifies that a deft may not be compelled to be a
"witness" against himself. The majority observed that Schmerber
itself had me tioned that state constitutions using the word
"evidence" might have a more liberal meaning than the Fifth
Amendment, but that "the 1liberal construction which must be
placed upon constitutional provisions for the protection of
personal rights would seem to require that the constitutional
guaranties, however differently worded, should have as far as
possible the same interpretation. . . . " Schmerber, 384 U.S., at

761-762, n. 6, quoting Counselman v. Hitchcock, 142 U.S. 547,

584-585 (1892). The majority concluded that "[s]ince the Fifth
Amendment of t e U.S. Constitution is broad enough to exclude
this evidence, there is no need to draw a distinction at this
time between S.D. Const. Art VI, §9 and the Fifth Amendment of
the U.S. Constitution."

Having affirmed the suppression of resp's refusal to take
the blood test, the majority>remanded for further proceedings
rsgarding the voluntariness of resp's statement.

- Chief Just -e Wollman, dissenting, noted the the majority's
décision created a conflict with other state courtsdecisions,
including People v. Sudduth, 55 Cal. Rptr. 393 (1967)
(introduction ¢ deft's refusal to submit to breathalyzer test

does not violate Fifth Amendment privilege); Hill v. State, 366




So. 2d 318 (Ala. 1979); Campbell v. Superior Court, 106 Ariz. 542

(1971); State v. Meints, 189 Neb. 264 (1971); People v. Thomas,

46 N.Y. 24 100, appeal dismissed, 444 U.S. 891 (1979); City of

Westerville v. Cunningham, 15 Ohio St. 24 121 (1968); and

Commonwealth v. Robinson, 229 Pa. Super. 131 (1974).

As an alternative holding, the dissent suggested the
approach used by the Vt. S.Ct. in State v. Brean, 136 Vt. 147
(1978), namely, that the right to refuse to submit is a creature
of statute, not the federal or state constitutions. Thus, the
proper gquestion 1is not whether the refusal evidence 1is
testimonial ¢ communicative and compelled under the Fifth
Amendment, but whether the state legislature may condition the
grant of that statutory right by permitting a deft's refusal to
testify to be admitted into evidence. Because the dissent
believed that resp's refusal to submit to a breathalyzer test
should be tre :ed as a manifestation of his consciousness of

guilt, it argued that the majority should not have reversed State

v. Maher, supr

4. CONTENTIONS: Petr asks the Court to decide the question

left open in footnote 9 of Schmerber. Schmerber's failure to

answer that question has created lingering confusion among the
sgate courts. Petr notes that cert has been denied on this issue
f;vé times. In cases from California, Louisiana, and New York,
the Court denied cert when the ruling below was that a deft's
refusal to take a breathalyzer test could constituéionally be
admitted into evidence; in cases from Minnesota and Florida, the

Court denied cert, even though the ruling below was that deft's



refusal could not be admitted. Moreover, petr notes that all of
these decisic s cited Schmerber, but none reached its conclusion
Ly the same >gic, suggesting that Schmerber's guidelines were
gmbiguous.

At Pet. 22-23, petr then citea ninatoan ectata ~nao-g

decisions and one federal court ruiing, wWelch v. District Court,

594 F. 24 903 (CA2 1979), holding on either statutory or
constitutional grounds that rafnecal +a enhmit +a o hland =7 ~~hg]
tect ram ha =2Amirted, At Pet. 24-25, petr cites fifteen state
court decisions and a D.C. ruling, holding on either statutory
and constitutional grounds that refusal cannot be admitted. Petr
argues that even within each of these two lists there is little
agreement on the proper way to analyze the question. Finally,
petr points to nine state statutes permitting admissibility of
refusal, Pet. 26, and five prohibiting use of refusal, id., at
26-27.

Petr argues that the decision below 1is particularly
important because the state and federal governments have begun a
more intensive war on drunken driving, and that refusal to take a
blood alcohol test is "an important piece of ammunition in that
war." Since arrests for "driving while intoxicated" occur very
fEequently in this country, this Court can and should resolve the
d;sérray left by footnote 9 of Schmerber. _

5. DISCUSSION: In Thomas v. New York, 444 U.S.-891 (1979),

the Court dismissed for want of a substantial federal%question an

appeal from a NY Ct. App. ruling »~hk~14i-~~ against Fifth

- . . - - - -

Amemdment challenge t’'






stricter state drunken driving laws, the question seems

substantial. -

6. RECOMMENDATION: I recommend CFR, then grant.

L]

Koh Opns in petn

Ay Wy

a1
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BENCH MEMORANDUM

No. 81-1453

South Dakota v. Neville

Michael F. Sturley December 3, 1982

Question Presented

At a motorist's trial on charges of driving while under

L .

the influence of alcohol, m present

ev o " st a2+ the time

he was arrested?
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II. Discussion

A. The Right to Refuse

B. The Testimonial Nature of the Refusal

C. Compulsion

III. Conclusion
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B. Facts

On July 19, 1980, resp ran a stop sign and was stopped
by the police. The arresting officers, suspecting that resp was
intoxicated, requested him to perform two field sobriety tests.
When he was unable to do so, they informed him of his rights un-
der Miranda and arrested him for driving while intoxicated
("DWI") in violation of S.D. Codified Laws Ann. §32-23-1.

At this point, the officers apparently requested resp to
submit to a blood test. They infrrmaA him Af hie riaht to
refuse, and the consequences of refusal under §§32-?3-11 and ~-12,
But they di4 =~+ =Awica him +hat, under §32-23-10.1 S.
to take the blood test c~"m13 h~o 1end amaine+ him at the trial «
his DWI charges. They aisu uiu nut auvise uaim wuat he had the
right to consult with a lawyer prior to deciding whether to sub-

mit to the test. Resp refused to submit.

C. Decisions Below

Resp moved to suppress "any and all evidence of [his]
refusal to submit to a blood alcohol test"™ on the grounds that
§32-23-10.1 violates his rights under the Fourth, Fifth, and
Sixth Amendments. Petn A-24. The state TC granted the motion
Petn A-26.

In a divided decision, the South Dakota Supreme Court
ffirmed. Petn A-1, 312 N.W.2d 723. The majority, citing

Schmerber v, California, 384 U.S. 757 (1966), recognized that "a

defendant Anse nat hava a Ffaderal econatitntional riaht t+to refuse

to take a blood test." Petn A-5. But "there is an absolute
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right under South Dakota law to refuse to submit to the blood
test." Id.’ at A-9. Since = vafuneal ie a ~AAammnnic~atinnp of a
suspect's thoughts, it is "'communicative or testimonial' rather

than 'real or physical' evidence." 1Ibid. Furthermore, thie +rac-

tira_:-1 Arrd Amsmma » 2 cvamamrnAT T AAL A T4 F+RhR AmanAman+ nnrposes'

As the Minnesota Supreme Court explained in State v. Andrews, 212
N.w.2d 863, 864 (Minn. 1973), the state compels "a suspect to
choose between submitting to a perhaps unpleasant examination and
producing testimonial evidence against himself." 1In reaching
this conclusion, the court relied solely on the Fifth Amendment,
but left open the possibility that the state constitution might
require the same result. Id., at A-11 n.*.

Wo'1l=~» (C.J., araued in dissent that §32-23-10.1 is

constitutionel. Pelving on People v. Ellis, 65 Cal.2d 529, 53

534, 536-538 (1966) (Traynor, C.J.), he concluded that refusal to

¢ 0T o ) ) o "t -f-" -—*“ence. Alternatively,

he accepted the reasoning of State v. Brean, 136 Vt., 147 (1978):

since the right to refuse consent is merely a creature of state
statute, rather than constitutional law, the state leaislature
m-os =~13A3A%7cr ~An AidriAan +thA Arandk AF +Fha ckatrnbAaro rimht, Here the
rignt to reruse toO SUPM1T was conaditioneu vy ctue state's ability

to use that refusal as evidence in a subsequent trial.
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II. Discussion

A. The Right to Refuse

After Schmerber v. California, 384 U.S. 757 (1966), it

is clear that a motorist, who is properly arrested on DWI charges
and requested to submit to a reasonable blood alcohol test, »-~-
ne ~ancrifntkianal vinht +A rafuaee nnder tha Salf-Tnerimination
Clause, id., at 760-765, the Fourth Amendment, id., at 766-772,
Nr tha Nua Dranace flanea, id,, at 759-760. If a DWI suspect did
have a constitutional right to refuse his consent, this would be
a simple case, but the analysis could be completely different.
Any admission of evidence of the refusal would be an impermissi-
ble burden on the underlying right, whatever its source. There
would not necessarily be a Fifth Amendment question, unless the
Fifth Amendment was the source of the underlying right. Suppose,
for example, that a policeman demands a blood sample from a mo-
torist when he does not have probable cause to believe that the
motorist was under the influence of alcohol. If the motorist
refuses to comply, asserting his Fourth Amendment rights, this
refusal would not be admissable evidence. But this is because
admitting the evidence would burden the exercise of the Fourth
Amendment right, regardless of whether the refusal was compelled,
self-incriminating testimony.

The arrested motorist's rinh+ +n rafuge to submit to the
test in South Dakota is Aerived ~nlv from §32-23-10, the applica-
ble state statute. In theory, it would be open to the state
courts on remand to hold that resp's refusal to submit to the

test was inadmissable as an impermissible burden on his statutory
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Arenella, Schmerber and the Privilege Against Self-Incrimination:

A Reappraisal, 20 Am. Crim. L. Rev. 31, 43 (1982). (In the arti-

cle, Prof. Arenella refines this test to deal with certain bor-
derline cases. The refinements have no effect on the result
here.) ©Under this test, flight, escape from custody, or destruc-
tion of evidence are not testimonial, for in none of these cases
does the actor's conduct reflect an intent to communicate
thoughts to another. These acts may reflect consciousness of
guilt, but the actor would much prefer it if no thoughts were
communicated--not even his desire to flee, escape, or destroy.

Applying this test to the present situation, resp's re-
fusal to submit to the alcohol test does seem to be testimonial.
A recalcitrant inebriate may not intend to communicate any con-
sciousness of guilt, of course. (He may, in fact, simply be
afraid of neec¢ =2s.) But r~ Acnn intand +A AAamminincata hie Aacjre
nnt bn cunbhmit kA tha togt, and the state can use that communica-
tion to help prove his quilt.

The State makes the novel argument (on the basis, it
seems, of litigation fairness) that resp's refusal was not testi-
monial since the prosecution wished to use the fact of refusal to
eliminate the jury's suspicion that no test was offered because
no test results are produced. I fail to see how this use of the
evidence makes the original refusal any less testimonial than it
would be if it were used to create an inference that resp knew he
would be unable to pass the test. Perhaps this distinction could
support an argument that the testimony is not self-incriminating

when used in this way, but even that is questionable. Using the



bench memo: Sou‘" Dakota v. Neville page 9.

evidence to rebut an implicit (but unjustified) defense is as
incriminating as using the evidence to establish an element of
the crime. Furthermore, the impr ications of the State's argument
are plainly unacceptable. Under the State's reasoning, juries
should be informed about the suppression of evidence seized in
violation of the Fourth Amendment, lest one think that the police
failed to conduct a search, or failed to discover anything if
they did search. That, of course, would defeat the entire pur-
pose of the s »Jpression. Similarly, the State's reasoning would
require that juries be informed about the suppression of evidence
obtained in violation of Miranda, lest one think that the police
failed to interview the suspect. Once again, the burden on con-
stitutional rights would be unacceptable. If resp has a Fifth
Amendment right to prevent the State's use of his refusal, the

State's "litigation fairness" argument is inadequate to defeat

this right.

C. Compulsion

Once the suspect s eviuence nds veell deLELmLIcu LU LT
testimonial, the nevt anecstion is whathar +ha Qiata ... .nnalled
thie +eaetimony. The South Dakota Supreme Court recognized that
the police did not compel resp to refuse to submit to the test,
but it found compulsion in the State's offering resp a choice
between a "perhaps unpleasant examination" and producing testimo-
nial evidence against himself. On the record of this case, I

disagree.
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As a factual matter, there was a certain pressure on
resg o testify against himself. If he failed to testify (i.e.,
if t submitted to the test) he, at the very least, would have
sub: ted himself to some unpleasantness. (More likely, he would
have ermitted the police to obtain conclusive evidence of his
int¢ cated condition.) But whenever a policeman asks a suspect
a qu .tion there is a certain pressure to answer the question.
Few ople feel entirely comfortable in refusing to cooperate
witt uthorities. 1If this were all that were required, however,
the mpulsion requirement would be meaningless. The relevant
ingt y should be whether there was any improper pressure placed

on 1 suspect to testify against himself.

F ~ the ..;accnra alarad nan the resn to testify (i.e.,
to refuse to take the test) was the threat that the police would
adminictar +ha hlnnd teat if he Aid not testify. Was this pres-
sure improper? There is no indication that the test would be
administered unreasonably, so as to violate the Fourth Amendment.
(The pressure would, of course, be improper if the test involved
extreme pain, or could result in medical complications. This
case is not strictly governed by Schmerber, since the test there
was administered by a doctor in a hospital. 384 U.S., at 758.
But there is no claim of unreasonableness here.) It is clear
that ﬁhe bnct Annc mnk wvinlatbas +ha Wifth AmandAment, It appears
that resp did not really have an absolute right to refuse to sub-
mit to the test under state law, see Part II.A, supra, so it ap-
pears that there was no improper pressure in denying resp a right

guaranteed by statute. (This is, however, a state law matter.)
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SUPREME COURT OF THE UNITED STATES
No. 81-1453

SOUTH DAKOTA, PETITIONER v.
MASON HENRY NEVILLE

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
SOUTH DAKOTA

[January ——, 1983]

JUSTICE O’CONNOR delivered the opinion of the Court.

Schmerber v. California, 384 U. S. 757 (1966), held that a
State could force a defendant to submit to a blood-aleohol test
without violating the defendant’s Fifth Amendment right
against self-incrimination. We now address a question left
open in Schmerber, id., at 765, n. 9, and hold that the admis-
sic into evidence of a defendant’s refusal to submit to such
a test likewise does not offend the right against self-
incrimination.

I

Two Madison, South Dakota police officers stopped re-
spondent’s car after they saw him fail to stop at a stop sign.
The officers asked respondent for his driver’s license and
asked him to get out of the car. As he left the car, respond-
ent staggered and fell against the car to support himself.
The officers smelled alcohol on his breath. Respondent did
not have a driver’s license, and informed the officers that it
was revoked after a previous driving-while-intoxicated con-
vic on. The officers asked respondent to touch his finger to
his nose and to walk a straight line. When respondent failed
these field sobriety tests, he was placed under arrest and
read his Miranda rights.! Respondent acknowledged that

'The officer read the Miranda warning from a printed card. He read:
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he understood his rights and rreed to talk without a lawyer
present. App. 11. Readir from a printed card, the offi-
cers then asked respondent .. submit to a blood-alcohol test
and warned him that he could lose his license if he refused.?
Respondent refused to take the test, stating “I’m too drunk,
I won’t pass the test.” The officers again read the request to
submit to a test, and then took respondent to the police sta-
tion, where they read the request to submit a third time.
Respondent continued to refuse to take the test, again saying
he was too drunk to pass it.?

South Dakota law specifically declares that refusal to sub-
mit to a blood-aleohol test “may be admissible into evidence

“You have the right to remain silent. You don’t have to talk to me unless
you want to do so. If you want to talk to me I must advise you whatever
you say can and will be used as evidence against you in court. You have
the right to confer with a lawyer, and to have a lawyer present with you
wh  you're being questioned. If you want a lawyer but are unable to pay
for one, a lawyer will be appointed to represent you free of any cost to you.
Knowing these rights, do you want to talk to me without having a lawyer
present? You may stop talking to me at any time. You may also demand
a lawyer at any time.” App. 8 See Miranda v. Arizona, 384 U. S. 436,
467473 (1966).

2The card read: “I have arrested you for driving or being in actual phys-
ical control of a vehicle while under the influence of aleohol or drugs, a vi-
olation of 8.D.C.L. 32-23-1. I request that you submit to a chemical test
of your blood to determine your blood aleohol concentration. You have the
right to refuse to submit to such a test and if you do refuse no test will be
given. You have the right to a chemical test by a person of your own
choosing at your own expense in addition to the test I have requested.
You have the right to know the results of any chemical test. If you refuse
the test I have requested, your driver’s license and any non-residence driv-
ing privilege may be revoked for one year after an opportunity to appear
before a hearing officer to determine if your driver’s license or non-resi-
dence driving privilege shall be revoked. If your driver’s license or non-
residence driving privileges are revoked by the hearing officer, you have
the right to appeal to Circuit Court. Do you understand what I told you?
Do you wish to submit to the chemical test I have requested?” App. 8-9.

3 Responding to other questions, respondent informed the officers that
he had been drinking “close to one case” by himself at home, and that his
last drink was “about ten minutes ago.” Tr. of Preliminary Hearing 8.
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at the trial.” S.D. Comp. Laws Ann. §32-23-10.1.* Nev-
er eless, respondent sought to suppress all evidence of his
refusal to take the blood-aleohol test. The circuit court
granted the suppression motion for three reasons: the South
Dakota statute allowing evidence of refusal was unconstitu-
tional; the officers failed to advise respondent that the refusal
could be used against him at trial; and the refusal was irrele-
vant to the issues before the court. The State appealed from
the entire order. The South Dakota Supreme Court af-
firmed the suppression of the act of refusal on the grounds
that §32-23-10.1, which allows the introduction of this evi-
dence, violated the federal and state privilege against self-
incrimination.® The court reasoned that the refusal was a

*S.D. Comp. Laws Ann. §19-13-28.1 likewise declares that, notwith-
standing the general rule in South Dakota that the claim of a privilege is
not a proper subject of comment by judge or counsel, evidence of refusal to
submit to a chemical analysis of blood, urine, breath or other bodily sub-
stance, “is admissible into evidence” at a trial for driving under the influ-
ence of aleohol. A person “may not claim privilege against self-incrimina-
tion with regard to admission of refusal to submit to chemical analysis.”
Ibid.

*In a footnote, the South Dakota Supreme Court recognized that the
federal constitution prohibits compelling a person to be a witness against
himself, while the South Dakota constitution prohibits compelling a person
to give evidence against himself. 312 N. W. 2d, at 726, n. —. The
court noted, however, that this Court in Scihmerber had interpreted the
Fifth Amendment prohibition “in light of the more liberal definition of ‘evi-
dence’ as used in our state constitution.” Ibid. Therefore, the court con-
cluded, “[slince the Fifth Amendment of the U. S. Constitution is broad
enough to exclude this evidence, there is no need to draw a distinetion at
this time between S.D. Const. art. VI, § 9 and the Fifth Amendment of the
U. S. Constitution.” Ibid. Since the state court held without further
analysis that a violation of the federal privilege also violates the state privi-
lege, this Court has jurisdiction to hear the case and decide the federal con-
stitutional issue. See Delaware v. Prouse, 440 U. S. 648, 651-653 (1979).

The South Dakota Supreme Court also remanded for a determination
whether respondent’s statement that he was too drunk to pass the test was
made after a voluntary waiver of his right to remain silent. As yet, of
course, there has been no final judgment in this case. =~ This Court never-
theless has jurisdiction under 28 U. S. C. § 1257(3) to review the federal
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communicative act involving respondent’s testimonial capaci-
ties and that the State compelled this communication by fore-
ing respondent “‘to choose between submitting to a perhaps
wr leasant examination and producing testimonial evidence
agamst himself,”” 312 N. W. 2d at 726 (quoting State v. An-
drews, 297 Minn. 260, 262, 212 N. W. 2d 863, 864 (1973),
cert. denied, 419 U. S. 881 (1974)).

Since other jurisdictions have found no Fifth Amendment
violation from the admission of evidence of refusal to submit
to blood-alcohol tests,® we granted certiorari to resolve the
conflict. 456 U. S. 971 (1982).

II

1e situation underlying this case—that of the drunk
driver—occurs with tragic frequency on our Nation’s high-
ways. The carnage caused by drunk drivers is well docu-
mented and needs no detailed recitation here. This Court,
although not having the daily contact with the problem that
the state courts have, has repeatedly lamented the tragedy.
See Breithaupt v. Abram, 352 U. S. 432, 439 (1957) (“The in-
creasing slaughter on our highways, most of which should be
avoidable, now reaches the astounding figures only heard of
on the battlefield”); Tate v. Short, 401 U. S. 395, 401 (1971)
(BLACKMUN, J., concurring) (deploring “traffic irresponsibil-
ity and the frightful carnage it spews upon our highways”);
Mackey v. Montrym, 443 U. S. 1, 17-18 (1979) (recognizing
the “compelling interest in highway safety”).
As part of its program to deter drinkers from driving,

constitutional issue which has been finally determined, because if the state
ultimately prevails at trial, the federal issue will be mooted; and if the state
loses at trial, governing state law, S.D. Laws. Ann. §§ 23A-32—4 and 23A-
32-5, prevents it from again presenting the federal claim for review. See
California v. Stewart, 384 U. S. 436, 498, n. 71 (1966) (decided with
Miranda v. Arizona); Cox Broadcasting Corp. v. Cohn, 420 U. S. 469, 481
(1975).
¢ See, e. g., cases cited at notes 10 and 12, infra.
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South Dakota has enacted an “implied consent” law. S.D.
Ci 1p. Laws Ann. §32-23-10. This statute declares that
any person operating a vehicle in South Dakota is deemed to
have consented to a chemical test of the alcoholic content of

blood if arrested for driving while intoxicated. In

merber v. California, 384 U. S. 757 (1966), this Court up-
held a ~*~*~ ~~==nllnd Wiand +not goainst a claim that it in-
fringe¢. ... - ... .. _ight against self-incrimina-
tion, made applicable to the States through the Fourteenth
Amendment.” We recognized that a coerced blood test in-
fringed to some degree the “inviolability of the human
personality” and the “requirement that the State procure the
evidence against an accused ‘by its own independent labors,’”
but noted the privilege has never been given the full scope
suggested by the values it helps to protect. We therefore

hel? +hot +hn nuwivilama hawe tha Qtats anlvy fram aomnalling
>

143

C 3
R PO ,
we found it unprotected by the Fifth Amendment privilege.

Schmerber, then, -~ =7 ~ Qénbn bn fosnn o nnmann

suspected of driving

enhnl tast 8 South Ldhuld, HUWEVEL, 11ad UTULLLICU W auuiuL =
— - o - e officers to administer a blood-alcohol test against
the suspect’s will. Rather, to avoid violent confrontations,
the South Dakota statute permits a suspect to refuse the
test, and indeed requires police officers to inform the suspect
of his right to refuse. S.D. Comp. Laws Ann. §32-23-10.
This permission is not without a price, however. South Da-
kota law authorizes the department of public safety, after

"Schmerber also rejected arguments that the coerced blood test vio-
lated the right to due process, the right to counsel, and the prohibition
against unreasonable searches and seizures.

8 Schmerber did caution that due process concerns could be involved if
the police initiated physical violence while administering the test, refused
to respect a reasonable request to undergo a different form of testing, or
responded to resistance with inappropriate force. 384 U. S., at 760, n. 4.
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providing the person who has refused the test an opportunity
for a hearing, to revoke for one year both the person’s license
to drive and any nonresident operating privileges he may
possess. S D Comp Laws Ann. §32-23-11. Such - ~~-

1 ~ - Li__ A

o I DS T PR o =~ ~tionauy

bl tnsisiey wppe ops seee pm e - - s&CtIODS.

See muckey v. Montrym, 443 U. S. 1 (1979).

Qanth Malrata farthar dicnanraces tho chaice af refiigal by
all al.

Sict corpr e e oo L
Schmerber expressly reserved the question of whether evi-
dence of refusal violated the privilege against self-incrimina-
tion. 38 U. S., at 765, n. 9. The Court did indicate that
general Fifth Amendment principles, rather than the particu-
lar holding of Griffin v. California, 380 U. S. 609 (1965),
should control the inquiry. [bid.°

Most courts applying general Fifth Amendment principles
to 1e refusal to take a blood test have found no violation of
the privilege against self-incrimination. Many courts,
following the lead of Justice Traynor’s opinion for the Califor-
nia Supreme Court in People v. Suddah, 65 Cal. 2d 543, 421
T 93401 /1022 anwd dawisnd 200 TT Q QRN MOAATY havwa rag-
| a
{ he

bearammer amm o mam m g o g he

°* Griffin held that a prosecutor’s or trial court’s comments on a defend-
ant’s refusal to take the witness stand impermissibly burdened the defend-
ant’s Fifth Amendment right to refuse. Unlike the defendant’s situation
in Griffin, a person suspected of drunk driving has no constitutional right
to refuse to take a blood-alcohol test. The specific rule of Griffin is thus
inapplicable.

*See, e. g., Newhouse v. Misterly, 415 F. 2d 514 (CA9 1969); Hill v.
State, 366 So. 2d 318, 324-325 (Ala. 1979); Campbell v. Superior Ct, 106
Ariz. 542, 479 P, 2d 685 (1971); State v. Haze, 218 Kan. 60, 542 P. 2d 720
(1975) (refusal to give handwriting exemplar); City of Westerville v. Cun-
ningham, 15 Ohio St. 2d 121, 239 N. E. 2d 40 (1968).
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compa case of People v. Ellis, 65 Cal. 2d 529, 421 P. 2d
393 (1¢ ‘refusal to display voice not testimonial), evidence
of refu o take a potentially incriminating test is similar to
ot ' c....mstantial evidence of consciousness of guilt, such
as escape from custody and suppression of evidence. The
court below, relying on Dudley v. State, 548 S.W. 2d 706
(Tex. Crim. App. 1977), and State v. Andrews, 297 Minn.
260, 212 N. W. 2d 863 (1973), cert. denied, 419 U. S. 881
(1974), rejected this view. This minority view emphasizes
that the refusal is “a tacit or overt expression and communi-
cation of defendant’s thoughts,” State v. Neville, 312 N. W.
2d at 726, and that the Constitution “simply forbids any com-
pulsory revealing or communication of an accused person’s
thoughts or mental processes, whether it is by acts, failure to
act, words spoken or failure to speak.” Dudley, 548 S.W. 2d
at 708.

While we find considerable force in the analogies to flight
and suppression of evidence suggested by Justice Traynor,
we decline to rest our decision on this ground. As we recog-
nized in Schmerber, the distinction between real or physical
evidence, on the one hand, and communications or testimony,
on the other, is not readily drawn in many cases. 384 U. S.
at 764." The situations arising from a refusal present a diffi-

1 The Court in Schmerber pointed to the lie detector test as an example
of evidence that is difficult to characterize as testimonial or real. Even
though the test may seek to obtain physical evidence, we reasoned that to
compel a person to submit to such testing “is to evoke the spirit and history
of the Fifth Amendment.” 384 U. S., at 764. See also People v. Ellis, 65
Cal. 2d, at 537 and n. 9, 421 P. 2d, at 397 and n. 9 (analyzing lie detector
tests as within the Fifth Amendment privilege). A second example of
seemingly physical evidence that nevertheless invokes Fifth Amendment
protection was presented in Estelle v. Smith, 451 U. S. 454 (1981).
There, we held that the Fifth Amendment privilege protected compelled
disclosures during a court-ordered psychiatric examination. We specifi-
cally rejected the claim that the psychiatrist was observing the patient’s
communications simply to infer facts of his mind, rather than to examine
the truth of the patient’s statements.
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cult gradation from a person who indicates refusal by com-
plete inaction, to one who nods his head negatively, to one
who states “I refuse to take the test,” to the respondent here,
who stated “I'm too drunk, I won’t pass the test.” Since »~
framosaincibls annsaion da dnwvalvad when the suspect refuscs
W suULLY WU vy vise vevy s vaes eSS O the form of refusal,
wa nrofar ta ract anr dacicinn an this oronnd, and draw pos-
§ lecision in other
circumstances.

As we stated in Fisher v. United States, 425 U. S. 391, 397
(1976), “[Tlhe Court has held repeatedly that the Fifth

4"“""“‘""’“"“" in it ad +A nwahihitinae tha nea Af Snhirrcinal Ar

1
leger o e e
' language directing that no person “shall be
any criminal case to be a witness against him-
Const., Amdt. 5 (emphasis added). And as
Profacenr T.avv concluded in his history of the privilege,
of compulsion or involuntariness was always
an ingredient of the right and, before the right existed, of
protests against incriminating interrogatories.” W. T.evv.
Origins of the Fifth Amendment 328 (1968).

Here, the state did not directly compel respondent to
refuse the test, -~~~ i 4h~ ~koie of submitting to the
ter orrefusing. ui cvuioe, wic 1ave wue government gives a
defendant or suspect a “choice” does not always resolve the
compulsion inquiry. The classic Fifth Amendment viola-
tion—telling a defendant at trial to testify—does not, under
an extreme view, compel the defendant to incriminate him-
self. He could submit to self accusation, or testify falsely

2 Many courts have found no self-incrimination problem on the ground of
no coercion, or on the analytically related ground that the state, if it can
compel submission to the test, can qualify the right to refuse the test. See,
e. g., Welch v. District Court, 594 F. 2d 903 (CA2 1979); State v. Meints,
189 Neb. 264, 202 N. W. 2d 202 (1972); State v. Gardner, 52 Ore. App. 663,
629 P. 2d 412 (1981); State v. Brean, 136 Vt. 147, 385 A. 2d 1085 (1978).
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(risking perjury) or decline to testify (risking contempt).
But the Court has long recognized that the Fifth Amendment
prevents the state from forcing the choice of this “cruel
trilemma” on the defendant. See Murphy v. Waterfront
Commission, 378 U. S. 52, 55 (1964). See also New Jersey v.
Portash, 440 U. S. 450, 459 (1979) (telling a witness under a
grant of legislative immunity to testify or face contempt sane-
tions is “the essence of coerced testimony.”). Similarly,
Schmerber cautioned that the Fifth Amendment may bar the
use of testimony obtained when the proferred alternative was
to submit to a test so painful, dangerous, or severe, or so vio-
lative of religious beliefs, that almost inevitably a person
would prefer “confession.” Schmerber, 384 U. S., at 765, n.
9. Cf. Miranda v. Arizona, 384 U. S. 436, 458 (1966) (unless
compulsion inherent in custodial surroundings is dispelled, no
statement is truly a product of free choice).

Tee mmscdaannd bn dlhnna mwakhilibnd Ahatane tha wraliino knlﬁn‘d
'S
st
I-

AICULIUL  LCDL 1D DU DALT, PAULLIg, i wwunuviapauowy  od€
Schmerber, 384 U. S., at 771, that respondent concedes, as
he must, that the state could leg'itimately compel the suspect,
against his will, to accede to the test. Given, then, that the
offer of taking a blood-aleohol test is clearly legitimate, the
action becomes no less legitimate when the State offers a sec-
on option of refusing the test, with the attendant penalties
for making that choice. Nor is this a case where the State
has subtly coerced respondent into choosing the option it had
no rlght to compel, rather than offering a true choice. To

11 heiiin AL Whdh e cniendbmn e men Ak b Al ba Falra

to take a blood-aleohol test will not be an easy or pleasant one
for a suspect to make. But the criminal process often re-
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quires suspects and defendants to make difficult choices.
See, e. g., Crampton v. Ohio, decided with McGautha v.
California, 402 U. S. 183, 213-217 (1971). We hold, there-
fore, that a refusal to take a blood-alcohol test, after a police
officer has lawfully requested it, *~ ~~* ~= =+ ~nnwand her the
officer, and thus is not nrotected Ly e wrivicew acausow v8lf-
sews oNination.®
III

elying on Doyle v. Ohio, 426 U. S. 610 (1976), respondent
also suggests that admission at trial of his refusal violates the
Due Process Clause because respondent was not fully warned
of the consequences of refusal. Doyle held that the Due
Process Clause forbids a prosecutor from using a defendant’s
silence after Miranda warnings to impeach his testimony at
trial. Just a Term before, in United States v. Hale, 422
U. S. 171 (1975), we had determined under our supervisory
power that the federal courts could not use such silence for
in sachment because of its dubious probative value. Al-
though Doyle mentioned this rationale in applying the rule to
the states, 426 U. S., at 617, the Court relied on the funda-
mental unfairness of implicitly assuring a suspect that his si-
lence will not be used against him and then using his silence
to impeach an explanation subsequently offered at trial. Id.,
at 618.

“In the context of an arrest for driving while intoxicated, a police in-
quiry of whether the suspect will take a blood-alcohol test is not an interro-
gation within the meaning of Miranda. As we stated in Rhode Island v.
Innis, 446 U. S. 291, 301 (1980), police words or actions “normally atten-
dant to arrest and custody” do not constitute interrogation. The police in-
quiry here is highly regulated by state law, and is presented in virtually
the same words to all suspects. It is similar to a police request to submit
to fingerprinting or photography. Respondent’s choice of refusal thus en-
joys no prophylactic Miranda protection outside the basic Fifth Amend-
ment protection. See generally Arenella, Schmerber and the Privilege
Against Self-Incrimination: A Reappraisal, 20 Am. Crim. L. Rev. 31,
56-58 (1982).
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be unduly burdened. See Miranda, 384 U. S., at 468, n. 37.

Cf. Fletcher v. Weir, 455 U. S. 603 (1982) (post-arrest silence

without Miranda warnings may be used to impeach trial tes-

timony). Respondent’s right to refuse the blood-alcohol

test, by contrast, is simply a matter of grace bestowed by the
South Dakota legislature.

Moreover, the Miranda warnings emphasize the dangers
of choosing to speak (“whatever you say can and will be used
as evidence against you in court”), but give no warning of ad-
verse consequences from choosing to remain silent. This im-
balance in the delivery of Miranda warnings, we recognized
in Doyle, implicitly assures the suspect that his silence will
not be used against him. The warnings challenged here, by
contrast, did not mislead respondent as to the relative conse-
quences of his choice. The officers explained that, if re-
spondent chose to submit to the test, he had the right to
know the results and could choose to take an additional test
by a person chosen by him. The officers did not specifically
warn respondent that the test results could be used against
him at trial.* Explaining the consequences of the other op-
tion, the officers specifically warned respondent that failure
to take the test could lead to loss of driving privileges for one
year. It is true the officers did not inform respondent of the

“Even though the officers did not specifically advise respondent that
the test results could be used against him in court, no one would seriously
contend that this failure to warn would make the test results inadmissible,
had respondent chosen to submit to the test. Cf. Schneckloth v. Busta-
monte, 412 U. S. 218 (1972) (knowledge of right to refuse not an essential
part of proving effective consent to a search).
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further consequence that evidence of refusal could be used
against him in court,” but we think it unrealistic to say that
the warnings given here implicitly assure a suspect that no
consequences other than those mentioned will occur. Impor-
tantly, the warning that he could lose his driver’s license
made it clear that refusing the test was not a “safe harbor,”
free of adverse consequences.

Since the State has not implicitly promised to forego use of
evidence of refusal, it has not unfairly “tricked” respondent
by later seeking to use the evidence against him at trial. We
therefore conclude that the use of evidence of refusal after
these warnings comported with the fundamental fairness re-
quired by Due Process.

Iv

The judgment of the South Dakota Supreme Court is re-
versed, and the case is remanded for further proceedings not
inconsistent with this opinion.

It is so ordered.

% Since the State wants the suspect to submit to the test, it is in its
interest fully to warn suspects of the consequences of refusal. We are in-
formed that police officers in South Dakota now warn suspects that evi-
dence of their refusal can be used against them in court. Tr. of Oral Arg.
16.
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