A ;’ Washington and Lee University School of Law
Washington and Lee University School of Law Scholarly Commons

Supreme Court Case Files Lewis F. Powell Jr. Papers

10-1979

United States v. Apfelbaum

Lewis F. Powell Jr.

Follow this and additional works at: https://scholarlycommons.law.wlu.edu/casefiles

6‘ Part of the Constitutional Law Commons, and the Courts Commons

Recommended Citation
Lewis F. Powell Jr. Papers, box 512/folder 25-26

This Manuscript Collection is brought to you for free and open access by the Lewis F. Powell Jr. Papers at
Washington and Lee University School of Law Scholarly Commons. It has been accepted for inclusion in Supreme
Court Case Files by an authorized administrator of Washington and Lee University School of Law Scholarly
Commons. For more information, please contact christensena@wlu.edu.


https://scholarlycommons.law.wlu.edu/
https://scholarlycommons.law.wlu.edu/casefiles
https://scholarlycommons.law.wlu.edu/powellpapers
https://scholarlycommons.law.wlu.edu/casefiles?utm_source=scholarlycommons.law.wlu.edu%2Fcasefiles%2F759&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/589?utm_source=scholarlycommons.law.wlu.edu%2Fcasefiles%2F759&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/839?utm_source=scholarlycommons.law.wlu.edu%2Fcasefiles%2F759&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:christensena@wlu.edu













2a 2-28-79

IEMORANDUM
March 16, 1979 Conference
No. 78-972 Cert to CA 3 (Adams,

Weiss, Garth)
UNITED STATES

Ve

APFELBAUM Federal/Criminal Timely

The requested response has been received. Resp argues
that no court of appeals has held that truthful immunized
testimony may be used for any purpose. He fails to mention the
0ld decisions from CA 6 and CA 8 relied upon by the government,

however.



He also claims that the holding in this case is
consistent with 18 U.S.C. § 6002 and the Fifth Amendment. But
petr does not squarely answer the government's contentions that
§ 6002 appears to permit the use of all immunized testimony, not
just the portions that are false, in a subsequent perjury
prosecution, and that the immunity pertains only to past crimes,
not those committed at present or in the future.

Petr claims that the decision below is not contrary to

Cameron v. United States, 231 U.S. 710 (1914), relied upon by

the government. He doesn't distinguish this case well, but
Lacy's memo points out that Cameron is not that strong in favor
of the government's position.

Petr also says that the evidence against him was
overwhelming, and that the government simply didn't need to
introduce the truthful portions of his immnized testimony in
order to obtain his perjury conviction!

Nothing in the response does much to shore up the

opinion of CA 3 in this case.

e
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A
1. Whether immunized testimony my be used to
A

establish an "inconsistent declaration" under 18 U.S.C. § 1623
without any showing that the immunized testimony was itself false?

This issue was reserved last term in Dunn v. United States, 99 S.Ct.

2190 (1979).

2. Whether immunized testimony, not alleged to be
false, may be used to show prior acts or for impeachment in a
prosecution for some future crime not involving perjury? For
example, if the grand jury witness admitted complicity in an armed
robbery under a grant of immunity and later committed a similar
robbery, could his testimony be used at trial for the second robbery

to show modus operandi?

If the government's theory is adopted, the answer
to all these questions is automatically yes. This may be the right
answer, but I would want briefing on those issues before deciding

them. And there is no real need to reach out and decide them in this

case, because this case involves the well-established exception to
M

immunity statutes for perjury committed while testifying pursuant to
m . .

a grant of immunity. No one disputes that prosecutions for perjury
’__/—q\/\/w\——v* , .
are essential in these circumstances to maintain the integrity of the

truth-seeking process. There is no policy in favor of a "license to

lie," and no reason to hamstring the government's efforts to prove
B e R e R e

perjury. I would hold that the truthful testimony may be admitted to /

~2 é;¢4~)
the extent it is relevant to prove perjury. The CA3 has simply
erected a new and more stringent concept of relevance it thought was

required by the privilege against self-incrimination. Because the



3.

policy against perijury is so strong and is incorporated in the policy
of the privilege as effectuated by immunity statutes under long-
settled precedents, no such modification of normal relevance rules is
necessary.

This holding could be supported by the dictum in

Cameron v United States, 231 U.S. 710, 721 (1913). Although the

Court there construed a statute, the statute was of course required
to be coextensive with the privilege. There are also numerous other
opinions, including separate concurrences by Justice Brennan,
strongly condemning the "license to lie" result of condoning perjury
pursuant to immunity statutes.

The government's theory, on the other hand, is not
as well supported by the authorities as its brief suggests. I do not

find United States v. Freed, 401 U.S. 601 (1971) controlling.

Although there is strong lanquage that a grant of immunity cannot
"suppl[y] insulation for a career of crime about to be launched," the
Court gave several reasons why the fear of incrimination was
speculative and not real. The decision does not rest exclusively on
the "future crimes” rationale, as it could not in light of Marchetti

v. United States, 390 U.S. 39 (1968). The "insulation" problem was

of course more severe when it was thought that "trans ional" rather
than "use" immunity might be required - a question reserved in Freed.

Heike v. United States, 227 U.S. 131 (1913), is of

no more use to the government. Although the Court there permitted
immunized testimony to be used as proof of a crime committed after

the testimony was given and unrelated to the crime for which the



privilege was claimed, the opinion painstakingly shows why the
petitioner could not have claimed t 2 privilege as to any of the
testimony at the time.

Heike may in fac. suggest a more appropriate test:
At the time of the testimony, could the witness for any reason have
refused to testify as to the matters subsequently sought to be
introduced? If he could have claimed the privilege because the
testimony wé?é héé implicated him in some past crime, it would seem
that the testimony should not be permitted to be used at all, even to
support a conviction for a future crime. In this case, the parties
have not shown whether the testimony in question was properly
privileged at the time. The information sought might well have 1led
to the discovery of past criminal acts and therefore have been
privileged. The government's test suggests that even if this is so,
it should be admissible to support an inference of future criminal
involvement. In some sense the government is trying to impose the
boundaries of transactional immunity on the very different
protections afforded by use and derivative use immunity. I would not
adopt such a broad rule in a case that can rest on narrower - and

surer - ground.
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I

The grand jury had been investigating alleged criminal
activities in connection with an automobile dealership located
in the Chestnut Hill section of Philadelphia. The investiga-
tion focused on a robbery of $175.000 in cash that occurred at
the dealership on April 16, 1975, and on allegations that two
officers of the dealership staged the robbery in order to repay
loanshark debts.? The grand jury also hear testimony that
the officers were 1naking extortionate extensions of credit
through the Chestnut Hill Lincoln-Mercury dealership.

In 1976, respondent Apfelbaumn, then an Administrative
Assistant to the District Attorney in Philadelphia, was called
to testify because it was thought likely that e was ar aider
= mhebiin me e nnnnnnnes s fban th fant tg the allegedly cuagou
3 »ught to question him
abouv* his relatlonshlp vnth the two dealership officials sus-
pect of the staged robbery, he ~leimnd hic Thfeh Avand,

' 7 oa against colpulsC.,  vee svs s wed
reiuscu w wedfy.  The Distriet Judge entered an order pur-
suant to 18 U. 8. C. § 6002 granting hiin immunity and com-
pelling him to testify.* Respondent ultimately complied with
thlb order tu testify.*

2 One of the officers was subsequently convicted of collecting extensions
of credit by extortionate means in violation of 18 U. 8. C. § 894, mail fraud
in violation of 18 U. 8. C. § 1341, racketeering in violation of 18 U. 8. C.
§ 1962, and couspiracy in violation of 18 U. 8. C. § 371.

s Title 18 U. 8. C. § 6002 provides:

“Whenever a witness refuses, on the basis of his privilege against self-
inerimination, to testify or provide other information in a proceeding
before or anecillary to—-

“(1) a court or grand jury of the United States,

“(2) an agency of the United States, or

“(3) erther House of Congress, a joint eommittee of the two Houses, or a
committee or a subcommittee of either House,

“and the person presiding over the proceeding communicates to the wit-
ness an order issued under this part, the witness may not refuse to comply
[Footnote 4 is on p. 8]
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During the course of his grand-jury testimony, respondent
made v corine af abatansnndsg that served as the basis for his
SUDSE( vt siiisveanscasy s woalvietion for false swearing.  The
first series was made in response to questions concerning
whether respondent had attempted to locate Harry Brown,
one of the two dealership officials, while on a “fishing trip”
in Ft. Lauderdale, Fla., during the month of December 1975.
Respondent testified that he was “positive” he had not at-
tempted to locate Brown, who was also apparently in the Ft.
Lauderdale area at the time. In a second series of statements,
respondent denied that he had told FBI agents that he had
lent $10.,000 to Brown. The grand jury later indicted respond-
ent pursuant to 18 U. S. C. § 1623 for mmaking these state-
ments, charging that the two series of statements were false
and that respondent knew they were false.

At trial the government introduced into evidence portions
of respondent’s grand-jury testimony in order *~ =+ +he
ghomet seete e eets B skt 4] to show thauy responuent
k... cirvy rure smewee aaew waeveIPts concerned respondent’s
relationship with Brown, his 1976 trip to Florida to visit
Brown he discussions he had with Brown on that occasion,
and ht lemal that he had financial dealings with the automo-
bile dealership in Philadelphia or had cosigned a loan for
Brown. Respondent objected to the use of all the immunized
testimony except the portions charged in the indictinent as
false. The District Court overruled the objection and
admitted the excerpts into evidence on the ground that they

with the _der un the basis of his privilege against self-incrimination; but
no testimouy or other information compelled under the order (or any
information direetly or indirectly derived from such testimony or other
information} may be used against the witness in any eriminal ease, except
a prosecution for perjury, giving a false statement, or otherwixe failing to
comply with the order.”

1 After the isuance of the immunity order, respondent had still refused
to testify before the grand jury. He agreed to testify after being held in
civil contempt nnder 18 U, 8. (", § 1826 and confined for six days.
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were relevant to prove that respondent had knowingly made
the charged false statements. The jury found respondent
guilty on both counts of the indictment.

The Court of Appeals for the Third Circuit reversed. holding
that because the immunized testimony did not constitute “the
corpus delicti or core of a defendant’s false swearing indict-
ment” it could not be introduced. Petition, p. 2a. We
granted certiorari because of the importance of the issue and
because of a difference in approach to it among the Courts
of Appeals®

The differing views that this question has elicited from the
Courts of Appeals are not surprising, because there are con-
sidered statements in one line of cases from this Court, and
both statements and actual holdings in another line of cases,
that as a matter of strict and literal reading cannot be wholly
reconciled.® Though most of the decisions of the Courts of

® The Seventh Cirenit agrees with the Court of Appeals below that the
government may introduce into evidence so much of the witness’s testi-
mony as is essential to establish the corpus delicti of the offense of perjury.
United States v. Patrick, 542 F. 2d 381, 385 (CA7 1976). The Second and
Tenth Circuits have held that false inmunized testimony is admissible, but
truthful imnmmized testimony is not, in a subsequent prosecution for per-
jury. United States v. Dunn, 577 F. 2d 119, 125-126 (CAl0 1978), re-
versed on other grounds, — U. 8. — (1979) ; United States v. Berardelli,
565 F. 2d 24, 28 (CA2 1977); United States v. Moss, 562 F. 2d 155, 165
(CA2 1977). cert. denied, 435 U. 8. 914 (1978); United States v. Housand,
550 F. 2d 818, 822 (CA2 1977); United States v. Kurzer. 534 F. 2d 511,
518 (CAZ 1976). The Sixth und Eighth Cireuits have held that immunized
testimony may be used for any purpose in such a prosecution. Daniels v.
United States, 196 F. 459, 162463 (CAG 1912); Kdelstein v. United Stutes,
149 F. 636, 642-644 (CAR 1908).

S A prineipal reason for this divergence in approuch ix the statement in
Counselman v. Hitcheock, 142 U. 8. 547, 585 (1892), that an immunity
statute “caunot abridge a constitutional privilege, and that it ecannot
replace or supply one, at least unless it ix so broad as to have the same
extent in xcope and effect.”” This language was reiterated only last Term
in New Jersey v. Portash, 47 U. S. L. W. 4271, 4273 (1979).

As discussed in Part II1, infra, strictly speaking cven a “transactional”
jmmunity statute, to say nothing of & “use” immunity statute, does not
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Appeals turn on the interaction between perjury and immu-
nity statutes enacted by Congress and the privilege against
compulsory self-inerimination conferred by the Fifth Amend-
ment to the United States Constitution, it is of course our
first duty to decide whether the statute relied upon in this
case to sustain the conviction of respondent may properly be
interpreted to do so. We turn now to decision of that question,

1I

Did Congress intend the Federal Trw=ite Siqpute, 18
U.S.C. :’: 6002, tu oo the 11ee of a withiess ~ vezed o'mn]d

conform tu this definition: The mere grant of immunity and consequent
compulsion to testify places a witness asserting hix Fifth Amendment
privilege in the dilemma of having to decide whether to answer the ques-
tions truthfully or falsely, a dilemma he never would have faced had he
simply beenr permitted to remain silent upon the invoeation of his privilege.
Yet properly drawn immunity statutes have long been recognized as valid
in this country. Infra, at —. And it is likewise well established that
one may be prosecuted for making false statements while giving immunized
testimony. [Infra, at —,

A source of further difficulty for the Courts of Appeals is language from
our recent decisions that, if taken literallv, would preclude the introduc-
tion of immunized testimony even for the purpose of establishing the
“corpus delicti” or core of the perjury offense. In Kastigar v. United
States, 406 7. 8. 441, 453 (1972), in which we upleld the constitutionality
of this mmunity statute against a challenge that it did not provide pro-
tection coextensive with the Fifth Amendment, we said that it “pro-
hibits the prosecutorial authorities from using the compelled testimony
in any respect.”  And in New Jersey v. Portash, 47 U. 8. L. W, at 4273,
we stated that under the Fifth and Fourteenth Amendments “a defendant’s
compelled statements . . . may not be put to any testimonial use whatever
against him i a eriminal trial. . .. ‘ATny criminal trial use against a
defendant of his involuntary statements is a denial of due process of law.””
(Emphaxis in original.) 4

Doubtless as a result of these divergent holdings and statements none
of the Court of Appeals decisions referred to in footnote 5, ante, holds that
fulse imimunized testimony may not form the basis for a prosecution for
perjury or fulse swearing, but they differ as to how much of the relevant
immunized testimony other than that asserted by the government to be
false may be introduced in such a prosecution.




78-972—~OPINION
6 UNITED STATES ». APFELBAUM

jury testitnony in a subsequent prosecution of the witness for
false statements made at the grand jury proceeding? Re-
spondent contends that while § 6002 permits the use of a wit-
ness’s false statements in a prosecution for perjury or for
making false declarations, it establishes an absolute prohibi-
tion against the use of *=*“*! immunized testimony in such
prosecutions. But this vuuvenwon is wholly at odds with the
explicit language of the statute, and finds no support even in
its legislative history.

Tt it 1 well-established principle of statutory construction
that au-ent clear evidence of a contrary legislative intention,
a statute should be interpreted according to its plain language.
Here 18 U. 8. C. § 6002 provides that when a witness is com-
pelled to testify over his claim of a Fifth Amendment privi-
lege, “no testimony or other information compelled under the
order (or any information directly or indirectly derived from
such testimony or other information) may be used against
the witness in any criminal case, @»rom# o mencorcstinn fom mep.
i gring a false statement, 0. co.cc. covoe juiniy wo oo ply
were tFo order.”  (Emphasis added.) The statute thus makes
no dis iction between truthful and untruthful statements
made during the course of the immunized testimony. Rather
it Arontoc o hlanlab avananding from the bar against the use
3 ST cu veuvessunsy s wwd@8 i which the witness is sub-
sequently prosecuted for making false statements.

The legislative history of § 6002 shows that Congress in-
tended the perjury and false declarations exception to be inter-
preted as broadly as constitutionally permissible. The present
statute was enacted as a part of the Organized Crime Control
Act of 1970.7 after a re-examination of the broad transactional

7 Pub. L. No. 91-452, §201 (a), 84 Stat. 927. The purpose of the Act
was “to seek the eradication of organized crime in the United States by
strengthening the legal tools in the evidence-gathering process, by estab-
lishing new penal prohibitions, and by providing enhanced sanctions and
new remedies to deal with the unlawful activities of those engaged in
organized crime.” 84 Stat. 923, )
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immunity statute enacted in response to this Court’s decision
in Counselman v, Hitchcock, supra, 142 U, S, 547. See Kasti-
gar v. United States, supra, 406 U. 8., at 452, and n. 36. Its
design was not only to bring about uniformity in the opera-
tion of immunity grants within the federal system® but also
to restrict the grant of immunity to that required by the
United States Constitution. Thus, the statute derives from
a 1969 report of the National Cominission on the Reform
of the Federal Criminal Laws, which proposed a general use
immunity statute under which “the imimunity conferred would
be confined to the scope required by the Fifth Amendment.” ®
And as stated in both the Senate and House Reports on the
proposed legislation:
“This statutory immunity is intended to be as broad as,
but no broader than, the privilege against self-incrimina-
tion. . . . It is designed to reflect the use-restriction
immunity concept of Murphy v. Waterfront Commission,
378 U. S. 52 (1964) rather [than] the transaction immu-
nity concept of Counselman v. Hitchcock, 142 U. S. 547
(1892).7 v

8 8ee, ¢. g., Measures Relating to Orgunized Crime, Hearings on 8. 30,
Ete., before the Subecommittee on Criminal Laws and Procedures of the
Senate Committee on the Judiciary, 91st Cong., Ist Sess., 282-284 (re-
marks of Representative Poff and Senator MecClellan). At the time the
new statute was being congidered, there were more than 50 separate federal
immunity statutes. [Id., at 282.

9 Measures Relating to Organized Crime, Hearings on S. 30, Ete., before
the Subcommittee on Criminal Laws and Procedures of the Senate Commit-
tee on the Judiciary, 91st Cong., Ist Sesx., 292 (1969). (Second Interim
Report of the National Commiission on Reform of Federal Criminal Laws,
Muar. 17, 1979). See also id., at 15, 326; National Commission on Reform
of Federal Cruninal Laws, Working Papers, 1405 (1970).

105, Rep. No. 91-617, 91st Cong., 1st Sess, 145 (1969); H. R. Rep.
No. 91-1549, 91st Cong., 2d Sess., 42 (1970). Representutive Poff, the
bill’s chief =ponsor in the House, quoted Mg, Justick WHITE'S observation
in Murphy v. Waterfront Commission. supra, 378 U. S., at 107, that
“‘Tmmumty must be as broad as, but not harmfully and wastefully broader
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Tn light of the language and legislative history of § 6002, the
conclusion is inescapable that Congress intended to permit
the use of both truthful and false statements inade during the
course of immunized testimony if such use was not prohibited

by the Fifth Amendment.
1511

The limitation placed on the use of relevant evidence by the
C'ourt of Appeals may be justified, then, only if required by
the Fifth Amendment. Respondent contends that his convie-
tion was properly reversed because under the Fifth Amend-
ment his -+l immunized statements were inadmissible
at his perjury wial, and the government never met its burden
of showing that the immunized statements it introduced into
evidence were not truthful. The Court of Appeals, as noted
above, concluded that the Fifth Amendment prohibited the
use of all immunized testimony except the “corpus delict?” or
“core’ of the false swearing indictiment.

In reaching its conclusion, the Court of Appeals initially
0 th
t. 06
Tl bl saur av tiren s csouniu e sa scopuiatay oy o€l
granted immunity, he would have been entitled under the
Fifth Amendment to remain silent. And if he had remained
silent, he would not have answered any questions, truthfully
or falsely. There consequently would have been no testimony
whatsoever to use against him. A prosecution for perjury
conunitted at the immunized proceeding, the Court of Appeals
coutir ed, e permitted because “as a practical matter,
if inm..anity constituted a license to lie, the purpose of imimu-
nity would be defeated.” Such a prosecution is but a “nar-
row exception™ carved out to preserve the integrity of the
truth-seeking process. But the subsequent use of statements
raade at the immunized proceeding, other than those alleged in

than, the privilege against self-lnerimination.”” 116 Cong. Rec. 35291
(1970,
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the indictment to be false, is impermissible because the intro-
duction of such statements cannot be reconciled with the
privilege against self-incriinination. Petition, pp. 11a-16a.

A

There is ~~=- *%~~ -~~~ 2-—in this reasoning. Initially, it
presunies tuau w viuer wr a grant of immunity to be “co-
extensive with the Fifth Amendment privilege,” the withess
must be treated as if he had remained silent. This presump-
tion focuses on the effect of the assertion of the Fifth Amend-
ment privilege. rather than on the protection the privilege is
designed to confer. In so doing, it calls into question the con-
stitutionality of all immunity statutes, including “transac-
tional” immunity statutes as well as “use” immunity statutes
such as § 6002. Such grants of immunity would not provide
a full and complete substitute for a witness's silence because,

f,,.. PR Y NN BT RS R . S | . ) f

Lt e s mvervaraaav avn s J IV [UVUML VLU L1AAEmIa U VW WoL UL UL LT

ment to the witness other than that resulting from subsequent
criminai prosecution.

Mhia Mavintd han svnvran Walll Loaccncnw ez 2l TNILAY Ao . 1
n
n
Vool il prreipan sy tase P ke aivimt b siUv Laveiia UU Uusis
sequences of a noneriminal nature, such as threats of liability
in civil suits, disgrace in the community, or the loss of employ-
ment. See, e. g., Brown v. Walker, 161 U. S. 591, 605-606
(1896 Smith v. United States, 337 U. 8. 137, 147 (1949);
Ullme nw v. United States, 350 U. S. 422, 430-431 (1956);
Unifo. .1ed Sanitation Men Assn’n v. Commissioner of Sani-
tation, 392 U. S. 280, 284-285 (1968); Gardner v. Broderick,
392 U. 8. 273, 279 (1968).

Anc shis Court has repeatedly recognized the validity of
immul..y statutes. Kastigar v. United States, supra, 406
U. 8., at 449 (1972), acknowledged that Congress included
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immuunity statutes in many of the regulatory measures adopted
in the first half of this century, and that at the time of the
enactment of 18 U, 8. C. § 6002, the statute under which this
prosecution was brought, there were in force over 50 federal
immunitv statutes as well as similar laws in every State of
the Ur n. 406 U. S., at 448. This Court in Ullmann v.
United States, supra, 350" U. S. 422, stated that such statutes
have “become part of our constitutional fabric.” Id., at 438.
And the validity of such statutes may be traced in our deci-
sions at least as far back as Brown v. Walker, supra, 161 U, S.
591.

These cases also establish that a strict and literal reading of
language in cases such as Counselman v. Hitchcock, supra, 142
U. S, 547—that an immunity statute “cannot abridge a consti-
tutional privilege, and that it cannot replace or supply one, at
least unless it is so broad as to have the same extent in scope
and effect”’—does not require the sort of “but for” analysis
used by the Court of Appeals in order to enable it to survive
attack as being violative of the privilege against compulsory
self-inerimination. Indeed, in Brown v. Walker, supra, 161
U. S.. at 600, this Court stated that “[t]he danger of extend-
ing the principle announced in Counselman v. Hitchcock is
that the privilege may be put forward for a sentimental reason,
or for a purely fanciful protection of the witness against an
imaginary danger, and for the real purpose of securing immu-
nity to some third person, who is interested in concealing the
facts to which he would testify.” And in Kastigar v. United
States, supra, 406 U. 8. 454, we concluded that “[t]he broad
language in Counselman relied upon by petitioners was unnec-
essary to the Court’s deeision. and cannot be considered bind-
ing authority.” Id., at 454-455. Kastigar also expressly de-
clined a request by the petitioner to reconsider and overrule
Brown v. Wallor evmea ond Tiimann v, United States, supra,
and went on eaffirm the validity of those
decisions.,
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The reasoning of the Court of Appeals is also internally
inconsistent in that logically it would not permit a prosecution
for perjury ar false swearing committed during the course of

the immunized testimony. *° b vooif
ho had remained <ilent, the ‘er
bJecting coieeacns o wre prommanansuyy wulIE

suvsuyuuiuy auecuubed for perjury or false swearing, places
him in a position that is substantially different than that he
would have been in had he been permitted to remain silent.

All of the Courts of Appeals, however, have recognized that
the &' tutory provision in 18 U. S. C. § 6002 allowing prosecu-
tions or perjury in answering questions following a grant of
immunity does not violate the Fifth Amendment privilege
against compulsory self-incrimination. And we ourselves have
repeatedly held that nerinrv nracenntiane ara normiegible for
false answers to que______ _____. . ___ ... _ .. __ __munity.
See, e. gy., United States v. Wong, 431 U. S. 174 (1977);
United States v. Mandujano, 425 U, S. 564 (1976) (plurality
opinion); id., at 584-585 (BRENNAN, J., concurring); id., at
609 (STEwARrT and Brackmun, JJ., concurring).

Tt is therefore analytically incorrect to equate the benefits
of remaining silent as a result of invocation of the Fifth
Amendment privilege with the protections conferred by the
privilege—protections that may be invoked with respect to
matters that pose”substantial and real hazards of subjecting
a witness to criininal liability at the time he asserts the privi-
lege. For a grant of imiunity to provide protection “coexten-
sive’” with that of the Fifth Amnendment, it need not treat the
witness as if he had remained silent. Such a conclusion, as
noted above, is belied by the fact that immunity statutes and
prosecutions for perjury cominitted during the course of immu-
nized testimony are permissible at all.

B

The principle that the Fifth Amendment privilege against
compulsory self-inerimination provides no protection for the
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comission of perjury has frequently been cited without any
elaboration as to its underlying rationale. See, e. g., Bryson v.
Unaited States, 396 U. S. 64, 72-:(1969) ; United States v. Knoz,
396 U. S. 77, 82 (1969). TIts doctrinal foundation. as relied
on in both Wong and Mandujano, is traceable to Glickstein v,
United States, 222 U, 8. 139, 142 (1911). Glickstein stated
that the Fifth Amendment “does not endow the person who
testifies with a license to commit perjury,”’id., at 142, and that
statement has been so often repeated in our cases as to be
firmly established- constitutional law. But just as we have
refused to read literally the broad dicta-of Counselman, supra,
we are likewise unwilling to decide this case solely upon an
epigram contained in Glickstein, supra. Thus, even if, as the
Court of Appeals said; a perjury presecution is but a “narrow
exception” to the principle that a witness should be treated
as if he-had remained silent, it does not follow that the Court
of Appeals was correct in its view of the question before us
now.

Promtrees sonemetfo- - hgsed 'on immunized testimony, even
if .., .. --. . __..ow exception” to the principle that a
witness should be treated-as if he had remained silent after

1n1rn]z|nrr tha Tifth Amondmant saeivibamn ame anentddad o aaae

____________ D T v esopr Y vasaa MU vAUAVAT LSl DaEmiiady AUV 181 W0 UVILLjsoul 1T

son of apples and oranges.’* For even if both truthful and
untruthful testimony frem the immunized proceeding are ad-
missible 21 a subsequent perjury prosecution, the exception

11 Thus, the Court of Appeals’ position is basically a halfway house that
does not withstand logical -analysis. If the rule is that a witness who is
granted immunity may be placed in no worse a position than if he had
been permitted to remain silent, the principle that the Fifth Amendment
dpes not protect false statements serves merely as a piece of a legal
mosaic justified solely by stare decisis, rather than as part of a doctrinally
consistent. view of that Amendment.,
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surely would still be properly regarded as “narrow.” once it
is recognized that the testimony remains inadmissible in all
prosecutions for offenses committed prior to the grant of
immunity that would have permitted the witness to invoke
his Fifth Amendment privilege absent the grant,.

While the application of the Fifth Amendment privilege to
various types of claims has changed In some respects over the
past three decades, the basic test reaffirmed in each case has
been the same.

“The central standard for the privilege's application has
b n whether the claimant is confronted by substantial
a__l ‘real] and not merely trifling or imaginary, hazards
of incriinination. Rogers v. United States, 340 U. S. 367,
374; Brown v. Walker, 161 U, 8. 591, 600." Marchetti v.
United States, 390 U, S. 39, 53 (1968).

T ypra, which overruled earlier decisions of this
(‘ou.u ws o wwcd States v. Kahriger, 3¢5 U. 8. 22 (1953), and
Lewis v. United States, 348 U. S. 419 (1955). invalidated the
federa vagering statutes at issue in Kahriger and Lewis on the
ground that they contravened the petitioner’s Fifth Amend-
ment right against compulsory self-incrimination. The prac-
tical effect of the requirements of those statutes was to eompel
petitioner, a professional gambler =+~~~ o memeivs mornbling
aativitiog that he had commenceu anu was unviy w vvnvide,
__ . _>Jse between openly exposing himself as acting in viola-
tion of state and federal gambling laws and risking federal
prosecution for tax avoidance.’* The Court held that peti-

2 Thus, the Court observed:
“Petitioner wax confronted by a comprehtensive system of federal and state
prohibitions against wagering activities; he was required, on pain of
eriminal prosecution, to provide information which he might reasonably
suppose would be available to prosecuting authorities, and which would
surely prove a significant ‘link in a chain’ of evidence tending to establish
his gt 390 U, 8., at 48,
And “{e]very aspect of petitioner’s wagering activities,” the Court con-
tinved, “subjected him to possible state or federal prosecution,” and the
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tione was entitled to assert his Fifth Amendment privilege in
these circumnstances. But it also observed that “prospective
acts will doubtless ordinarily involve speculative and insub-
stantial risks of inerimination.” 390 U. S. at 54. Thus,
althcrh Marchetti rejected “the rigid chronological distine-
tion . opted in Kahriger and Lewss,” id., at 53, that distincetion
does not aid respondent here.

In United States v. Freed, 401 U, S. 601 (1971), this Court
rejected the argument that a registration requirement of the
National Firearms Act violated the Fifth Amendment because
the Information disclosed could be used in connection with
offens~~ that the transferee of the firearin might commit in
the fi ire. 1In so doing, the Court stated:

“ " ppellees’ argument assumes the existence of a periphery
¢ the Self-Incrimination Clause which protects a person
against incrinination not only against past or present
transgressions but which supplies insulation for a career
of erime about to be launched. We cannot give the Self-
Inerimination Clause such an expansive interpretation.”
Id., at 606-607.

And MRg. Justicr Reexamaar in his concurring opinion added:

“7 agree win wne vourt that the Self-Incrimination
C use of the Fifth Amendment does not require that
immunity be given as to the use of such information in
connection with crimes that the transferee might possibly
ccuit in the future with the registered firearm.” Id.,
at ill.

In lisht of these dicusons, we eonelnda that the TFifth
Ameni 1ent does not prevent the w.e . .oop0ndent’s immu-

“fi]nformation obtained ax a consequence of the federal wagering tax laws
ix readily available to assist efforts of state and federal authorities te
enforee those penalties.” 390 U. 8, at 47,
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mized testimonv at hic trial for falee quwearine hecanee at tha

CECIIL 781V CHT GLUSE 11 UL 149 ULALIL UG VIS YUUSLIVLD 1 CIAULLE
1o his connection with the Chestnut Hill auto dealership would
tend to ineriminate him. The government consequently
granted him “use’” iimmunity under § 6002, which prevents the
use and derivative use of his testimony with respect to any
subsequent eriminal case except prosecutions for perjury and
false swearing offenses, in =" -0« Foo T s T A sd e

’lhe government has |
¢ ‘ion a
i Cout
Pruscuuuviun nugay UE 184
limited the adimissibility of imnunized testimony to prove the
government's case.  We believe that it could not be fairly sa,id'.]
that respondent, at the time he asserted his privilege and was
consequently granted immunity, was confronted with more
than a “trifling or imaginary” hazard of incrimination as a
tesult of the possibility that he might commit perjury during
the course of his imununized testimony. In United States v
Bryan, 339 U. S. 323 (1950), we held that an immunity statute
that —-ovided that “[nJo testimony given by a witness
befor¢ .. any committee of either House . . . shall be used as
evidence in any criminal proceeding against him in any court,
except n a prosecution for perjury committed in giving such
testimony .’ did not bar the use at respondent’s trial for willful
default of the testimony given by her before a congressional
committee. 1o so holding, we stated that “[t]here is, in our
jurisprudence, no doctrine of ‘anticipatory contempt.”” Id.,,
at 341,

We b 'F Lape that in our jurisprudence there likewise is
”In the eriminal law, bown
W ovuipains peene rou anu a woanhal aetus reus are geuerally

r‘;.nl-n:...; b raTiiatoamer cvamtraseer
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required for an offense to occur.”® Similarly, a future inten-
tion to commit perjury or to make false statements if granted
immunity because of a claim of compulsory self-incrimination
is not by itself sufficient to create a “substantial and ‘real’ ”
hazard that permits invocation of the Fifth Amendment.
Brown v. Walker, supra; Rogers v. United States, supra.
Therefore, -~ -4% = +- - Tm=smites mdndonpe wan the Wifth Amend-
It PreCiuue v won ui suspusscay'S nAUllou voewMODY
ut a subsequent prosecution for making false statements, so
long as hat testimony conforms to otherwise applicable rules
of evideuce. The gvrnrtinn of o naniims nenenantion from the
use that may be mMuuc v seiconens vomvasavns, -8y be a nar-
row one, but it is also a complete one. The Court of Appeals
having held otherwise, its judgment is accordingly

Reversed.

1< Ax recognized by one commentator, Shakespeans lines here express
sound legal doctrine:

“His acts did not o'ertake his bad inteut,

And must be buried but as an intent

That perish’d by the way: Thoughts are no subjects,

Intents but merely thoughts.” Measure for Measure, Act V, Scene 1.
Williams, Criminal Law, The General Part (1961) 2.
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TO: Mr. Justice Powell
FROM: Ellen
RE: No. 78-972 United States v. Apfelbaum

Mr. Justice Rehnquist's draft opinion attempts to stoo
somewhere short of the SG's broad "future crimes” theory in this
case. But I do not think he succeeds in doing so. Although the

opinion purvorts to apply the rule of Marchetti v. United States,

390 U.S. 39, 52-54 (1968), it appears to me to ~nme c~lnse to

ahanAnnina anv nrotection for future acts and *%~ *+~ ~varvrule, g

silenti0o, Marcnecctli.

Mr. Justice Harlan wrote for the Court in Marchetti that
"the premise that the privilege is entirely inapplicable to
prospective acts" was erroneous. 390 U.S. 53. Accordingly, the

Court overruled United States v. Kahriger and Lewis v. United

States, and held that the onlv test for the privileqe's application
was "whether the claimant is confronted by substantial and 'real,'
and not merely trifling or imaginary, hazards of incrimination."
Ibid. To be sure, "prospective acts will doubtless ordinarily
involve only speculative and insubstantial risks of incrimination."
TA at 54. But in Marchetti, the risk was substantial because

ing registrants could reasonably expect that veaistration and

nt of the occupational tax would significantly enhance the

.ihood of their prosecution for future acts, and that it would



readily provide evidence which will facilitate their convictions.
Indeed, registration could serve as "decisive evidence."”

Mr. Justice Rehngquist applies this test to this case as
follows: Here, there was here only "a 'trifling or imaginary'
hazard of incrimination as a result of the possibility that [petr]
might commit perjury during the course of his immunized testimony."
He says that "there . . . is no doctrine of 'anticipatory
perjury,'" and concludes that "a furnre intention to commit perjury
. « . 1f granted immunity because of a claim of compulsory self-
incrimination i b s s e m£8d ~damdk kA Avnaak~ 2 leahgtantial
and "real"' hazard that permits invocation of the Fifth Amendment.”
Slip vp. s1o-10. ue distinguishes Marche++i as a case in which the
registrant was "a professional gambler engaged in ~»~rina ~amhling
activites that he had commenced and was likely to continue." 1I4.,
at 13.

The implication is that March:
incrimination for past and present acts e,
Mr. Justice D : ot ‘ ooy
analvsis. He said that the government's posS1itlon 1n marcnecttl was

n two separate grounds: (i) because it overlooked the
of incrimination as to past and present acts, and (ii)
‘undamental [1ly] ," because it proceeded on the theory that the
privilege was inapplicable to prospective acts. It is thus clear
that Marchetti tunrned o1, .wo indevendent alternate drounds. Mr.
Justice Rehngquist nas taken racts tudt suppurieu wue L1YsSt ground
and used them to eviscerate the holding on the second ground. Even

assuming no incrimination as to past and present acts, and assuming
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that the registration statute "merely impose[d] on the gambler the
initial choice of whether he wishe[d], at the cost of his
constitutional privilege, to commence wagering activities," the
Court held that the privilege applied.

I do not believe Mr. Justice Rehnquist's "trifling and
imaginary" holding here can be reconciled with the second holding
of Marchetti. All of the things he says could equally have been
said in that case. There certainly is no doctrine of "anticipatory
gambling," and a "future intention to gamble" is no less imaginary
than a future intention to lie. 1 suppose Mr. Justice Rehnguist

might say that in Marchetti the registration statute applied only

if the registrant had a oresent intention to gamble. But I think
it Jikelv t+hat the pnerinrv defendant also had a present intention
o — - - S e E C el e an ki1 ik bhak kA mimhE -
lia on the stand. And 1 hardly think that the privilege should
turn on that subjective inquiry. Nor do I think Mr. Justice Harlan
meant the protection for prospective acts to be quite that narrow.
Indeed, the analysis in Marchetti did not even mention the
likelihood that the registrant would commit the illegal acts in the
future; rather, Mr. Justice Harlan focused on the likelihood that

the compelled testimony would be used to incriminate him if he did

commit those acts. Here, of course, the perjured testimony is the

corpus delicti itself. Of course it would "enhance the likelihood

' and even prove

of . . . prosecution," "readily provide evidence,’
"decisive." 390 U.S., at 54. And if the likelihood of committing
the act is a consideration, it is difficult to imagine any

situation in which the prospect of illegal future conduct is more

immediate and direct.
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In short, I think the "trifling and imaginary” holding is
a subterfuge for overruling Marchetti and returning to the rule of
RKahriger and Lewis. If this danger is trifling and imaginary, then
no danger of incrimination will ever be "real and substantial."”

While this might be a desirable result if the Court were writing on

a clean slate, the Kahriger - Marchetti - Apfelbaum seesaw can

hardly bring credit to the Court.

United States v. Freed, relied on by Mr. Justice

Rehnquist, does not erode EEEEESEEl- There, Mr. Justice Douglas
wrote for the Court that the danger of incrimination from
registering a firearm was not "real and substantial" because there
was protection against incrimination for past or concurrent
offenses and also because the data was not available, as a matter
of administration, to local, state, or other federal agencies.
Although Mr. Justice Douglas wrote that the Fifth Amendment does
not provide "insulation for a céreer of crime about to be
launched,” that dictum was extraneous to the holding of the case.
And Mr. Justice Rehnquist's quotation from Mr. Justice Brennan's
concurrence in Freed is somewhat misleading. Slip op., at 14. Mr.
Justice Brennan wrote that the immunity did not extend to the use

of information in connection with crimes other than possession

because they were not part of "[tlhe relevant class of activities
'permeated with criminal statutes.'" 401 U.S., at 611-612. His
reasoning had nothing to do with the distinction between past and
future acts.

I don't think the Court need go this far to decide this

case, and I think that Mr. Justice Rehnquist's rule would sweep



more broadly than it perhaps should. See Bench Memorandum, at 2.
What about prosecutions for "inconsistent statements,” one of which
was immunized? What about "similar acts" evidence drawn from

immunized testimony? The -~ T Trmmee Ter ~nn1A eimnlv decide

. PO T PR T -~
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periury. PiL o Lt e s ey i axception
lacks a reasoned rationale, slip op., at 12, and it might be
desirable to develop a more consistent approach to this area. But
I don't think Mr. Justice Rehnquist's proposed opinion provides a

particularly useful approach. Although he rejects the Counselman

dicta, he doesn't really put anything in its place. I think it
would be better for the Court to reaffirm the perjury exception -
even without fully explaining it - than to adopt a new and
potentially troublesome rationale that is not logically compelling.

Your conference notes suggest that Mr. Justice Blackmun
and Mr. Justice Stevens, at least, would take a narrower view of
the case. I have no doubt that Mr. Justice Brennan and Mr. Justice
Marshall would prefer that narrower view. T therefore would either
await developments from one of these Justices or raise the
Marchetti guestion in a letter to Mr. Justice Rehnquist.
Alternatively, of course, we could attempt to work out a draft or a
more substantial letter proposing the narrower ground. Although I
am unsure what the best course is at this point, I would not

recommend joining the Rehnguist draft.
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JUSTICE JOHN PAUL STEVENS

February 5, 1980
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Dear Bill:

Please join me.

Respectfully,

Mr. Justice Rehnquist
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Supreme Qonrt of the Hnited States
BWaslington, B. C. 20543

CHAMBERS OF
JUSTICE Wwn. J. BRENNAN, JR.

February 7, 1980

RE: No. 78-972 - United States v. Apfelbaum

Dear Bill:

My notes from the conference in the above reflect a
consensus that the opinion should go off on narrow grounds.
More particularly, we were of the view that there was no reason
to reach the G¢ rernment's broad contention that immunized
testimony may L. used in any trial for conduct occuring after
the grant of immunity. The logic of the perjury exception, we
felt, was sufficient to decide the present case.

As I read your opinion, it decides the question I had
thought reserved. 1Indeed, in some ways it goes even further.
It suggests that the Fifth Amendment has no role at all in
determining what immunized testimony may be used in a
prosecution for after-occuring conduct. ©Not only am I not
persuaded that all after-occuring conduct should be treated
like perjury, but I suspect that the Fifth Amendment might
operate as a substantive limit on the uses to which immunized
testimony may be put even in a perjury trial. Specifically, I
wonder if the wholesale introduction of immunized statements
detailing the ¢ fendant's participation in other crimes might
not raise probl ms of a constitutional dimension even if such
introduction might be permissible under traditional rules of
relevance.

Since I do not think it necessary to reach the broad
guestions you have reached, I cannot join your opinion as
written. I do continue to concur in the result and wonder if
you would consider retreating to the conference position.

Sincerely,
YL
Sk
/-

Mr. Justice Rehnquist
cc: The Conference
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CHAMBERS OF
JUSTICE BYRON R.WHITE February 7, 1980

Re: 78-972 - United States v. Apfelbaum

Dear Bill,
Please join me, but I may write
separately in concurrence.

Sincerely yours,

Mr. Justice Rehnquist
Copies to the Conference
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Supreme Qonrt of the Hnited States
Washington, B. . 205%3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

February 8, 1980

Re: No. 78-972 - United States v. Apfelbaum

Dear Bill:

After receiving your letter of February 7th, I
reviewed my Conference notes on this case and found that
while the votes for reversal were unanimous, the views
expressed were not entirely in accord with one another.
As is customary in a situation like that, I simply tried
to write an opinion which supported the Conference vote,
and was internally consistent and logical. My Conference
notes do not indicate that there was a majority for the
position you set forth in your letter, though I do show
you as adhering to that position. Since my present
drculating draft has been joined by four other members of
the Court, I am not .inclined to retreat to the position
which you describe in your letter of February 7th as "the
Conference position"”, but which my notes show to be
simply one of several views espoused in support of a
unanimous vote for reversal.

Sincerely,

x/“‘/l/

Mr, Justice Brennan

Copies to the Conference
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—

Dear Harry:
Pl 1se join me.

Sincerely,

Mr. Justice Blackmun

cc: The Conference
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