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The government
seeks cert to establish
_ _ __...;:_ -

its right to obtain from the defense, after a defens e witness

Ult
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~
~ h~

~

· f · d , copies
.
.
.
o f prior
statements on t h e same su b Ject

matter made by the witness -- i.e. reciprocal applica t ion of

)

~ ~ d . ~ t h e Jencks case and its codification in 18 U.S.C. § 3500 .
;1 ~ e . J L (a.A~ +o
2. FACTS: Resp Nobles and two others were indicted
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for a three-man bank robbery.

The first two were photographed

r ~ ~ ~ b y bank surveillance cameras, but the proof against Nobles
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c onsisted almost entirely of the eyewi t ness testimon y of
t wo bank employees.

On cross-examination of one of them,

c ounsel for Nobles asked the bank employee whether he had
told a defense investigator named Bond that he had s een
only the back of the third robber.

The witness test ified

that he did not recall making such a statement.

On cross -

e xamination of the second, defense counsel asked whe t h er the
employee had told Bond that all black people look al i ke to
h im .

(Nobles is black.)

The witness denied having made the

s tatement.
It became apparent during the cross-examination of

-

~

these witnesses that the defense had copies of memoranda made
by Bond of his interviews with them.
-r

~

(#~

'

------------

The government asked

tha t the documents be produced so that the witnesses' recol-

·

~~~)¢/

l ections could be refreshed.

This request was denie d, b u t the

--

trial judge ruled that if, in order to impeach them, Bond
~ -

t estified to the

conversations
_...,

----

he had had with the two eye -

witnesses, then the government would be entitled to Bon d's pr i or
record of those conversations.
c alled Bond.

As part of his case, Noble s t hen

Upon being informed that Bond would indeed t est i f y

to prior conversations with the eyewitnesses, and that defens e
c ounsel would not comply with the trial judge's order to turn over
t he contemporaneous record of these conversations made by Bond,
the trial judge excluded Bond's testimony.

•

--

Nobles was conv ic ted.

On appeal, CA 9 reversed holding over a dissen t that t he
trial judge was wrong in ordering the defense to turn over t o

-

-

re
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the prosecution Bond's memorandum of his interview with
the eyewitnesses.

It b ase d i ts decision on two grounds.

(1) The self-incrimination clause of the Fifth Amendment
requires that t he government shoulder the entire burden in
a criminal case and prevents it from forcing the de fense to

belp it it¾ any way.
of (a

It reached this conclusion on the basis

y Jus tices Black and OOUGLAS to the trans-

rnittal t o Congres s by t his Court of the amendment t o Rul e 16 ,
Fed. R. Crim. P . , permi tting the government limited dis covery
i n c riminal cas es , 39 F .R.D . 252, 272 (1966); (b) some lower
cour t cases dea ling with pre-trial discovery by the gover nment,

-

Prudhomme v. Superior Court , 2 Cal.3d 320 (1970), and United
Stat es v . Fratello , 44 F.R.D. 444, 449 (S.D. N.Y. 196 8); and
/

( c) Unite d St ates v . Wright, 489 F.2d 1181 (D.C. Cir ~ 1973 )~

whi ch seems t o be i n p oint , although the document s ought by
the government in Wright contained much that was unrelate d to
the defen se wi tnes s' direc t testimony.

(2) The Court held that

Rule 16s Fed. R. Crim o P . pr ecludes such an order.
portion of Rule l6 (c)

2

The relevant

w~ich permits limited discovery by t he

government when t he defens e has obtained similar discovery,
pr ovides:

•

"This s ubdivision does not authorize
t he discovery . •• of . • • memoranda
•• • made by the defendant or his . • •
a gent in connect i on with the investigat ion or defense of the case, or of statements
made by • • • defense witnesses • • • to t he
defendant [or] his agents • . • • " [Emphasis
added.]

-

- 4 -

It should be noted, parenthetically, that§ 16(b), granting
certain discovery to defendants, contains a similar except ion
for similar documents in the government's possession "except
as provided in 18 U.S.C. § 3500."

18 U.S.C. § 3500 prohibits

compulsory disclosure of such documents to the defense until
after the relevant witness has testified at trial.

of this, CA 9 concluded that Congress had adopted a work-

J ~'-r
~ ti~-

~~

From all

product rule for criminal cases -- analogous to Hickman v. Taylor
329 U.S. 495 -- with an exception created by 18 U.S.C. § 3500 for
discovery during trial of certain portions of the government's
wo r k product.
The dissent argued that the decision further , and need-

•

1 ~ , hampers the truth seeking purposes of a crimi~ial .
[
-· The dissent also reasoned that if Harris v. New York, 401 U.S .
222, authorizes the government to use a defendant's s·tatement
obtained in violation of the Fifth Amendment, in order to impeach
his testimony at trial, then surely the government may obtain
the statement of a non-defendant witness, in order to impeach
his testimony. (?)

It distinguished Prudhomme and Fratello on

the ground that they were pre-trial discovery cases and Wright on
the ground that the order in that case was overbroad and the
evidence sought was to be used not for impeachment but as affirmative proof.

-

CA 9 affirmed the convictions of Nobles' co -

defendants, and the government seeks review by cert of the Nobles
reversal.

-

-
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3.

CONTENTIONS:

The government contends tha t a

long l ist of Supreme Court decisions precludes CA 9's Fifth
Amendment holding.

(a) They rely, as did the dissen t below,

on Ha r ris v. New York, saying that the Fifth Amendment canno t
be perverted into a "license to use perjury by way of de f ense ."
(b) They rely on Williams v. Florida, 399 U.S. 78, the government - discovery-of-an-alibi-defense case, which held that such
dis closure was not compelled, since the defendant need not have
put on the alibi defense.

The government argues that here the

dis closure of his memorandum was thus not compelled.
v. California, 402 U.S. 183.

-

Cf. McGautha

(c) They rely on United States v .

Dionisio, 410 U.S. l; United States v. Mara, 410 U.S. 19; Schnerber

v~ California, 384 U.S. 757; and Couch v. United States, 409 U. S.
,· 322, f or the proposition that the Fifth Amendment permits the
compulsion from the accused or his agents of much evidence, so
l ong a s it is not testimony of the defendant itself.
With respect to Rule 16, the government argues that it
,-t1as intended to apply only to pre-trial discovery.

What occurs

during and in connection with the testimony at trial is within the
s ound discretion of the trial judge.

Indeed, 18 U.S.C .

§

3500,

a s tatutory provision which does deal with in-trial disclosure,
was enacted solely to limit the extravagant disclosures ordered by
t r i al judges in the wake of this Court's decision in Jencks v .

-

United States, 353 U.S. 657, and thus is an implicit recognition
o f the trial judge's inherent power.

The entitlement to "3500

-

- 6 -

-

material" flows not from the statute, but from the underl ying
proposition that the trial judge has inherent power justly to
run his trial.

See Palermo v. United States, 360 U.S. 343,

361 (BRENNAN, J., concurring).

The government also c hallenges

the proposition that Hickman v. Taylor applies to memoranda of
witness' statements which find their way into lawyer's fi les.
Id., at 510-511; Saunders v. United States, 316 F.2 d 346, 349 350 (CA D.C.).
Resps pretty much track the position of CA 9.
4.

DISCUSSION:
(1) It seems to me that the Fifth Amendment, as

-

construed by this Court, permits the government to obtain f rom
the defendant himself -- not to mention his agents -- proof with

·-------

which to convict him so long as the proof is no u

~s t imonia l .

E.g. Gilbert v. California, 388 U.S. 263 (compelled production oj
handwriting exemplars); United States v. Dionisio, supra (voice
sample); United States v. Couch, supra (documentary ev idenc e
obtained from petr's agent).

Thus, so long as the defendant is

not forced to be a witness against himself, the government may
obtain evidence, by subpoena or otherwise, from the defendant or
his agents, see Couch v. United States, without off ending t he
Fifth Amendment.

Here, the defendant was not compe lled to do

anything, much less be a witness against himself.

The governrnen1

simply sought production by his agent of a document which it

-

believed contained impeachment evidence.
forced to give a particle of testimony.

Nobles was not t hereby
It is true t ha t t he

-

-
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memorandum came into poss e s s ion of the defense only through
its own labors .

However , i t seems to me that it is none-

theless no more protecte d f rom compelled production by the
Fifth Amendmen t than a buri e d murder weapon dug up by a
defense invest i gator would b e.

Moreover, the product ion of

the memoran dum a t i s s ue in t his case was no more comp el led
t han were t he names of t he alibi witnesses in Williams v.
Florida , s upra.

J

( 2 ) The work product argument of CA 9 seems to me

\ s i milarly un tenable under the facts of t his case.

The pro duc e r

of the "work" -- defens e investigator Bond -- was to tes t ify

-

about his work, i.e . t he statements he obtained from the e y e witnesses .

Su rely when a party plac e s in issue an event whic h

occurred i n the course of preparing his case for tri al) and
introduc e s oral tes timony about it, he cannot keep out an e a rli er
wri tten vers i on of the event on the ground that it i s work pr oduc ·
I f t his c a se were t o b e decided on this narrow groun d , however , i
woul d proba bly n o t b e c ertworthy.

The question -- the answer t o

:'7hich wou l d have considerable impact on the trial o f criminal
cas es in t he fe deral system -- is whether some work product notio1
pr e c ludes t he compell e d production of a memorandum , made by an
at torney or a gent of t he defendant, of an interview with a de fens 1
witnes s, t o be used not to impeach the interviewer 's tes timony bu
t o i mpea c h t he de f ense witnesses' testimony.

-

At the outs e t, it seems to me that the absenc e of
sta tutory authority or a relevant rule should not pr eclude the

-
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government from c ompel ling production at trial of def ense
witnesses

1

prior statemen t s .

18 U.S.C. § 3500 was no t a statute

which grant ed t o defen dants a right which they did not already
have.

Rather,§ 3500 wa s passed to limit their common law

right -- as i n terpre te d by this Court in United State s v. J encks
-- to compel produc t ion of impeachment material.
United States, supr a , a t 361.

Pa lermo v.

Indeed, a reading of the Jenck s

case leaves the i mpres sion t hat the issue was the s ame as it
would have been i f t he defendant had served an evident iary
subpoena on the government.

Surely, the government 's right to

compel production of evidence at trial cannot be thought to have

-

been limite d e ither by 18 U.S.C. § 3500 or by Federa l pr e -tri a l
discovery rule s .

The question, it seems to me, is whether some

judge-made rul e ex ists or should be created to prot ect defense
work product even when it is colorably alleged to conta in
evidence to b e used for impeachment purposes.
The work-product rule normally applies t o prevent

1~

----

pre - tr i a l dis covery of memoranda of statements made by witne bs ~s
t o attorneys preparing a case for trial; and has been he ld ap-

plicable to criminal cases .

Annot. 35 A.L.R. 3d 41 2.

However, I

am not awa re of the rule precluding production of a rguably evi
dentiary ma terial at trial pursuant to court order.

Indeed, Hick-

man v . Taylor itself contemplates compelled product ion of

-; F
-0\

evi den<

t o be u s ed f or "impeachment" upon "court order" or "subpoena , " id
at 511-12, notwithstanding the work-product rule.

:;;rt

~

11

-

- 9 -

-

Accordingly, accepting that a trial judge has the
authority to compel production by the defense of evidence
which is also its work product, the case resolves down to
whether the liberal rule, adopted in the Jencks case for
determining what constitutes a sufficient showing to warrant
production by the government, should also be applicab le to
production by the defense.

There is language in Jencks which

could be read to place that decision on the ground that the
interest of the government in a criminal case is not only t o
win its case, but to see that justice is done.
668.

-

353 U.S., at

However, although defense counsel has no similar int ere st,

the courts and the public do.

Since the rule argued fo r places

the relevant decision in the hands of the court and not de fen se
counsel, his lack of interest in justice appears to be irrelevant.
The major problem with adopting the government's position,
in my view, is that usually the memorandum of an int erview with

------- - - - - -

a defense witness will have been made by the defense attorney who

r

tries the case.

Conflicts about whether it fully and a ccurately

reflects the interview will arise and will be resolvable only
through the defense attorney's testimony.

Moreover , if t he witneE

fails to adopt the writing, it can be authenticated and admitted
in evidence only through the attorney's testimony.

-·

~

The placing ir

issue of a defense attorney's credibility is to be av o ided, it
seems to me, since it will injure his ability to ple.a d his client 1
cause to the jury.
§

The problem may be minimized by adhering t o

3500 "substantially verbatim" standards.

However , messy trial

-

-

-
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-

situations will inevita bly deve lop, in any event.

I suspect

this danger is outweighed by the inter e s t in bringing before
the jury al l r elevant inf ormation availab le.

Howeve r , it i s

entirely po ssible that defense attorney s will simply cease t o
make notes; that their integri ty will b e impugned, an d their
testimony a ttacked without mu ch good resulting.
There is a response .
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BOBTAIL MEMORANDUM

To: Justice Powell
Re: No. 74-634
United States
v. Nobles

From: David

I recommend that you proceed along the lines of our
earlier discussion and vote to reverse this case.

I further

suggest, however, that you urge that the Court write this
opinion as narrowly as the Government's position and the facts
allow in order to leave full flexibility for further careful
development of the right of prosecutorial discovery in light of
the operation of the Federal Rules of Evidence, which become
operative on July 1, 1975.

-

When one views the question in the context of these facts,
the basic issue is whether the trial court has the discretion to
assure that the defense investigator's
is thoroughly examined.

impeachment testimony

I think that the respondent's constitu-

tional positions are not well-taken, and further tha t there is
1
no liklihood of a "work-product" problem.
The important factor in this case, in my view, is that the
prosecution's right of discovery depends i n the first instance on

-

1. In the absence of the inclusion of the report in the
record this issue is fairly difficult to assess. The proffer
suggests, however, that the repo~E simply consists of tre not~s
the inv es t igator made aft er interviewing tfie two witnesses. See
n. 21 of Government's brief.
The nature of respondent's argument
on this point suggests that he relates it to his general theory that
a "shield of confidentiality" exists for the defense team, not the
defendant~s attorney. Nothing suggests that the attorney's
relationship to this report is any closer than that he may have
requested the investigation to be conducted and that he obviously
relied upon it inconducting the examination of the witnesses. I
don't think that a "work produet:" problem is presented. Moreover,
if that was the objection in this case, it should have been raised
with the--rrial court so that his order might have attempted to accomodate any possible concern for that issue.

-

-

•

-2-

the defendant's decision to open the issue in question.

It

flows from that decision, and the scope of the right of
discovery should be related to it.
I think this is an important consideration, because it
minimizes the threat that the prosecution will use this kind
of discovery to '~ake its case.''

If the prosecution were able

to do that, it would seem that constitutional objection might
legitimately be raised.

-

Viewed in this context, the discovery here ordered is

-

similar to the prosecution's right thoroughly to cross-examine
on matters raised by the defense.

-

McGautha.

Here when the

defense determines to impeach other witnesses statements by
suggesting that prior inconsistent statements exist, it must
disclose

the best contemporaneous evidence of the assertion that

those prior inconsistent statements exist.
An opinion narrowly written and tailored to the facts of
the case therefore would not appear to raise the legitimate
spectre of forcing ; the defense to contribute significantly to
establishing the prosecution's case or, for that matter, disrupting the defense investigative efforts.

See Govt's reply br., at 6.

This view is generally consistent with the spirit of the new
Federal Rules, because it leaves in the hands of the defense the

-

ultimate right to avoid discovery by avoiding the presentation
of tbre testimony that will lead to that right.
Consistency with Federal Rules:
A ruling as outlined above is generally consistent with

the spirit of the Federal Rules.

However, in view of the timing

-

-

~
3

and progression of this trial, the right of discovery is in some
sense slightly broader than that conferred in the Federal Rules.
One question that I think you sh ould consider is whether the
opinion should open an additional range of discovery not
recognized by the Rules or whether it should be written in a
manner that simply allows the Rules to work hereafter.

I tend

to favor the latter .
The problem arises in this manner.

When the defense examined

the witness about the prior inconsistent statement allegedly
given to the investigator (that is, when he examined the
witness, not the investigator), Rule 613 would have

-

given rise to an obligation to show the opposing counsel.
That was discussed at trial, but for some reason disclosure
was not made at that time.

The nature of the precise issue in

this context therefore shifts closer to Rule 612, the section
covering examination of writings used to refresh recollection.
The right to inspect a prior writing under Rule 612, however,
turns on the fact that the witness

"use[d]

[it] to refresh

his memory for the purpose of testifying, either before or while
testifying." Due to the timing and nature of the confrontation
between the court and the defense counsel, it was never positively established that the invest i gator did in fact refresh his
memory with the writing (although I am confident that he probably
did).

-

The problem in relation to these facts is whether you
want to write the opinion in a manner that effectively eliminates
the proof requirement of the witness' prior resort to the writing
in order

to establish the right to inspect the document .

My

-

•

-

"·

preference would be not to do that at the present time, and to
leave these general questions to the regulation of the Federal
Rules . I think this could be accomplished if the opinion were
written properly, and it might even be wise to indicate in a
footnote that the question of discretion in this general area
is hereinafter governed by the congressional determination
embodied in the Federal Rules.
David

-

-
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To: Justice Powell
Re: Fifth Amendment issue in
Nobles

From: David

I have come to a fork in the road in the Nobles opinion
that seemingly cannot be avoided. Whichever way we write
the opinion we will have to decide, whether the Government's
discovery of the investigator's report is permissible under
the Fifth Amenclment because of some waiver theory or
simply because that document never was privileged.

To

put the question in more concrete terms, had the defense
not raised the issue and not put the investigator on the
stand, could the prosecution nonetheless have obtained the
document consistently with the Fifth Amendment?
The resolution of this issue seems to turn on an
interpretation of your opinion in Couch, which emphasizes
the personal nature of the Fifth Amendment.

At issue here,

it seems to me, is whether materials gathered on behalf of
the defendant by a defense investigator, his agent, are
that
personal to the defendant in such a manner/ax to force their
diclosure

from that agent would impose the kind of personal

compulsion that was absent in Couch.
The preliminary question would be whether the
of a report on the defendant's behalf rend';;.s
port a personal document of his as opposed, for exam}Dle,
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corporate document over which an individual could not
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assert a personal Fifth Amendme

that incriminated him

privilege even if it

ly. See~-&·, Bellis v.

United States,

You also have to

determine whether, assumin
prepared on his behalf is

the investogator's report
ssentially a personal document

of the accused, an order

to the investigator rather

than the a c cused impo ses

of personal compulsion you

spoke of in Couch.

To f·nd this report pri vileged in the

first instance, you must answer both of these questions
in the affirmative.

And if this and similar defense
the Fifth Amendment privilege even

nnr a ner se standard for assessing the ap~licability of the
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Fifth Amendment to personal documents that were
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and stated that in some instances the surrender of posses;t;_;; &.~

would be so temporary that the personal compulsions 4,1,,,. t.,6-.
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upon the accused would remain substantially intact.A.k~n .,-,j .
~ - --~. 12:.C.,
the third party is compelled to surrender evi dence. -.,.~~--~
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409 U.S. at 333.
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I have been able to find little if any solid .....__ ~
precedent on this issue.

My own inclination, however,~ ~

is to indicate that these materials would be privileged ~
in the f irst instance under the Fifth Amendment. Such
a ruling would erect an initial Fifth Amendment shield

~~

~ ?•

for materials gathered on the defendant's behalf by persons
employed to prepare his defense.

Going the other way

would, in my view, compromi se the Fifth Amendment notion
that the prosecution bears the burden of establishing
an accused's guil~ through its own endeavors and subvert

.

'
the role of the Fifth Amendment in preserving the accusatorial

system.
Justice White's opinion in Williams v. Florida, which
upheld the r notice-of~alibi rule may lend some support to
ey view.

TIE Court there treated the Fifth Amendment issue

as a matter of timing, holding that all the statute did was
earlier
require/presentation of evidence that the defendant intended
to present anyway.

-

Although Justice White expressly avoided

stating that the defendant's indication of an intention to
raise an alibi defense and disclosure of the witnesses he will

-

call in its support is testimonial and suggested in a footnote
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thought that it probably was or else
to go off on the timing

e opinion would
Rule 16(c),

Government's right

I would hold, therefore,
e defendant's behalf for the
e "personal documents" in

-1

pinion and White.

t;r

isclosure of those

of his
sense used by the Boyd

further indicate that compelled
the accused's attorney

an agent standing in as close a relationship to the

def ense as does this
contemplated by

is personal compulsion
uch. I then would resolve this case on

of aw iver notion, stating that although the
efendant had the right to remain silent and retain whatever
interviews he might have had in his files, once
to open the issue h e exposes himself to discovery
terials that are as directly relevant and probative as ,,t\_~
h e se, and I would rely on the line of cases h o l ding that /:,.,.,..~

~·

the defendant who testifies cannot thereafter assert the
Fifth Amendment as a bar to c ross-examination.

vJ

~v

I think that you probably will displease some people t,.»e ither way you go. Justice White indicated in conference ~
he did not consider this presentation of the report to
"testimonial" within the Fifth Amendment.

Presumabl~

b~ ~
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that it is not, see 399 U.S. at 86, n.17, the Court must
have thought that it probably was or else the opinion would
not have had to go off on the timing point.

Rule 16(c),

whi ch provides the Government's rights of reciprocal
discovery, reflects the same caution, limiting the Government's
reciprocal right to discovery to certain matters "which the
defendant intends to produce at trial,"

and some of the

commentary that preceded that and Williams

thought that even

this limited discovery was barred by the 5th.

Certainly

if you hold that these materials are "presonal" in the
5th Amendment sense, discovery will be limited to that
contmplated by the Federal Rules and possibly to some other
f orms of discovery that are premised on a reciprocity notion
rather than a timing concept.
It seems that we have three options:
1. Decide that this material was never privileged
because it was not personal and forcing
the investigator's production would not be
exacting a "personal" compulsion in the 5th
Amendment sense.
2. Decide that it was initially privileged and
that the privilege is waived.
3. Take a middle ground and ~xexex:mi:x state that
, assuming a privilege, it was waived.
I think you are likely to displease some persons any way
you go. Justice White indicated in conference that he did
not consider presentation of this document to be "testimonial"
,thms indicating that there was no 5th Amendment problem in

•

5.

the first instance. Most of the others did not seem to have
thought of the problem. A poll {j.f the clerks suggests,
however, that Justice Blackmun probably could go 2±xkex
all the way and find the material not to be personal, as
could Justice Stewart. Justice Marshall's clerk indicated
that he thought that he was heavily inflmenced by the waiver
notion, altho~h your notes suggest that may not be
accurate. I'm somewhat disposed to the third option-the middle
ground.
Finally, there remains the protection that might be
afforded by the "work product" doctrine. It appears to k

me

that the "work product" notion assumes constitutional
significance in criminal cases by v:ii..rtue of the Sicth
Amendment. Rule 16(c) stoongly suggests that the
invetviws

conducted by an investigator would be the

work product of the attorney.
decide this on a

Max

My present inclination is to

waiver notion.

' ,,
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SUPREME COURT~ F~t HE UNITED STATES
No. 74-634
United States,
P etitioner,

v.
Robert Lee Nobles.

On Writ of Certiorari to the United
States Court of Appeals for the
Ninth Circuit.
[June - , 1975]

MR. JusTICE PowELL delivered the opinion of the
Court.
In a criminal trial, defense counsel sought to impeach
the credibility of key prosecution witnesses by testimony
of a defense investigator regarding statements previously
obtained from the witnesses by the investigator. T he
question presented here is whether in these circumstances
the federal trial court may compel the defense to make
available for the prosecution's use in cross-examination
of the investigator the relevant portions of the investigator's report. The U. S. Court of Appeals for the
Ninth Circuit concluded that it cannot. 510 F . 2d 146.
We granted certiorari, 419 U. S. 1120 (1975), and now
reverse.
I
Respondent was tried and convicted on charges arising from an armed robbery of a federally insured bank.
The only significant evidence linking him to the crime
was the eyewitness identification of two witnesses, a
bank teller and a salesman who was in the bank during
the robbery.1 Respondent offered an alibi but, as the
1
The only other evidence introduced against respondent was a
statement made at the time of arrest in which he denied that he

• i,
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Court of Appeals recognized, id., at 150, his strongest defense centered around attempts to discredit the identification testimony of the two eyewitnesses. Defense
efforts to impeach these witnesses gave rise to the events
that lei d to this decision.
In the course of preparation of respondent's defense,
an investigator for the defense interviewed both witnesses and preserved the essence of those conversations
in a written report. The witnesses testified for the
prosecution. In cross-examining the bank teller, respondent's counsel asked whether he recalled having told
the investigator that he had seen only the back of the
man he identified as respondent. The witness replied
that he did not remember making such a statement. He
was allowed, despite defense counsel's initial objection,
to refresh his recollection by referring to a portion of
the investigator's report. The prosecutor also was allowed to see briefly the relevant portion of the report. 2
The witness thereafter testified that although the report
indicated that he had told the investigator he had seen
only respondent's back, he in fact had seen more than
that, and he continued to insist that respondent was the
bank robber.
The other witness acknowledged on cross-examination
that he too had spoken to the defense investigator. Re. spondent's counsel twice inquired whether he had told
the investigator that all blacks looked alike to him, and
in each instance the witness denied having made such a
statement. The prosecution again sought inspection of
the relevant portion of the investigator's report, and

.

was Robert Nobles and subsequently stated that he knew that the
FBI had been looking for him.
2
Counsel for the Government complained that the portion of the
report produced at this time was illegible. The witness' testimony
indicates, however, that he had no difficulty in reading it.
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respondent's counsel again obj ected. The court declined
to require disclosure at that time, but ruled that it would
be required if the investigator related the witnesses' alleged statements from the witness stand.3 The court
further advised that it would examine the investigator's
report in camera and would excise all reference to matters not relevant to the precise statements at issue.
After the prosecution completed its case, respondent
called the investigator as a defense witness. The court
reiterated that a copy of the report, inspected and edited
in camera, would have to be submitted to Government
counsel at the completion of the investigator's impeachment testimony. When respondent's counsel stated that
he did not intend to produce the report, the court granted
the Government's motion to preclude the investigator's
testimony as to his interviews with the witnesses. 4
8

The essence of t he District Court 's order was as follows :
"[If t he investigator] is allowed to testify it would be necessary
t hat those portions of [the] investigative report which contain the
statements of the impeached witnesses will have t o be t urned over
to the prosecution ; nothing else in t hat report .
" If he testifies in any way about impeaching statements made by
either of t he t wo witnesses, t hen it is t he Court's view t hat t he
government is entitled to look at his report and only those portions
of t hat report which contain t he alleged impeaching statements of
the wit nesses." App. 31.
4
At hough t he portion of the report containing t he bank teller's
alleged statement previously was revealed and marked for identification, it was not int rodu ced into evidence. When t he discussion
of the investigator's testimony subsequently arose, counsel for t he
Government noted t hat he had only a limited opportunity to glance
at t he statement, and he then requested disclosure of t he portion of
the report relating to the teller as well as the statement purportedly
made by t he salesman.
As indicated above, t he bank teller did not deny having made t he
statement recorded in t he investigator's report. I t is thus possible
that t he investigator's testimony on t hat point would not have
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The Court of Appeals for the Ninth Circuit, while
acknowledging that the trial court's ruling constituted
a "very limited and seemingly judicious restriction,"
501 F. 2d, at 151 , nevertheless considered it reversible
error. Agreeing with the Court of Appeals for the District of Columbia that "criminal discovery must inevitably remain basically a one-way street," id., at 154,
citing United States v. Wright, U.S. App. D. C. - ,
498 F. 2d 1181, 1192 (1973), it found that the Fifth
Amendment prohibited the disclosure condition imposed
in this case. The court further held that Rule 16 of the
Federal Rules of Criminal Procedure, while framed exclusively in terms of pretrial discovery, precluded prosecutorial discovery at trial as well. 501 F. 2d, at 157;
accord, United States v. Wright, supra, at 1189-1190. In
each respect, we think the court erred.

II
The dual aim of our criminal justice system is "that
guilt shall not escape or innocence suffer," Berger v.
United States, 295 U. S. 78, 88 (1935). To this end,
we have placed our confidence in the adversary system,
entrusting to it the primary responsibility for develop1ng relevant facts on which a determination of guilt or
1nnocence can be made. As we see United States v.
constituted an impeachment of the statements of that witness within
the contemplation of the court's order and would not have given
rise to a duty of disclosure. Counsel did not pursue this point,
however, and did not seek further clarification of the issue. Respondent does not, and in view of the failure to develop the issue
at trial could not, urge this as a ground for reversal. Nor does
respondent now maintain that the initial disclosure of the bank
teller's statement sufficed to satisfy the court's order. We therefore
consider each of the two alleged statements in the report to have
been impeaching statements and to have been subject to disclosure
in the event the investigator testified about them.
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Nixon, 418 U. S. 683, 709 (1974); Williams v. Florida,
399 U. S. 78, 82 (1970); Elkins v. United States, 364
tJ. S. 206, 234 (1960) (Frankfurter, J., dissenting).
While the adversary system depends primarily on the
parties for the presentation ahd exploration of relevant
facts, the judiciary is not limited to the role of a referee
or supervisor. Its compulsory processes stand available
to compel the presentation of evidence in court or before the grand jury. United States v. Nixon, supra;
Kastigar v. United States, 406 U.S. 441 , 443-444 (1972);
Murphy v. Waterfront Comm'n, 378 U. S. 52, 93-94
(1964) (WHITE, J., concurring). As we recently observed in United States v. Nixon, supra, 417 U. S., at 709,
"We have elected to employ an adversary system
of criminal justice in which the parties contest all
issues before a court of law. The need to develop
all relevant facts in the adversary system is both
fundamental and comprehensive.
The ends of
criminal justice would be defeated if judgments
were to be founded on a partial and speculativ~
presentation of the facts. The very integrity of
the judicial system and public conndence in the system depend on full disclosure of all the facts, within
the framework of the rules of evidence. To ensure
that justice is done, it is imperative to the function
of courts that compulsory process be available for
the production of evidence needed either by the
prosecution or by the defense."
Decisions of this Court repeatedly have recognized the
federal judiciary's inherent power to require the prosecution to produce the previously recorded statements of
its witnesses so that the defense may get the full benefit of cross-examination and the truth-finding process
may be enhanced. See, e. g., Jencks v. United States,
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353 U. S. 657 (1957); 5 Gordon v. United States, 344
U . S. 414 (1953); Goldman v. United States, 316 U . S.
129 (1942); Palermo v. United States, 360 U . S. 343, 361
(1959) (BRENNAN , J ., concurring) . At issue here is
whether, in a proper case, the prosecution can call upon
that same power for production of statements that facilitate "full disclosure of all the [relevant] facts."
United States v. Nixon, supra, 491 U . S., at 707.
In this case, the defense proposed to call its investigator to impeach the identification testimony of the prosecution's eyewitnesses. It was evident from cross-examination that the investigator would testify that each
witness' recollection of the appearance of the individual
identified as respondent was considerably less clear at
an earlier time than it was at trial. It also appeared
that the investigator and one witness differed even as to
what the witness told him during the interview. The
investigator's contemporaneous report might provide
critical insight into the issues of credibility that the investigator's testimony would raise. It could assist the
jury in determining the extent to which the investigator's
testimony actually discredited the prosecution's witnesses. If, for example, the report failed to mention the
purported statement of one witness that "all blacks
looked alike," the jury might feel justified in disregarding the investigator's version altogether. On the other
hand, the inclusion of this statement in the contemporaneously recorded report would tend strongly to corroborate the investigator's version of the interview and
to diminish substantially the reliability of that witness'
identification. 6
5 The discretion recognized by the Court in Jencks subsequently
was circumscribed by Congress in the so-called Jencks Act, 18
U. S. C. § 3500. See generally Pal,ermo v. United States, 360 U. S.
343 (1959).
6 Rule 612 of the new Federal Rules of Evidence entitles an ad-
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It was therefore apparent to the trial judge that the
investigator's report was highly relevant to the critical
issue of credibility. In this context, production of the
report might substantially enhance "the search for
truth," Williams v. Florida, 399 U. S. 78, 82 (1970).
We must determine whether compelling its production
was precluded by some privilege available to the defense
in the circumstances of this case.

Ill
A
The Court of Appeals determined that tne Fifth
Amendment rend'ers criminal discovery "basically a oneway street." 501 F. 2d, at 154. Like many generalizations in constitutional law, this one is too broad. The
relationship between the accused's Fifth Amendment
rights and the prosecution's ability to discover materials
at trial must be identified in a more discriminating
manner.
The Fifth Amendment privilege against compulsory
self-incrimination is an "intimate and personal one,"
which protects "a private inner sanctum of individual
feeling and thought and proscribes state intrusion to
exact self-condemnation." Couch v. United States, 409
verse party to inspect a writing relied upon to refresh the recollection of a witness while t estifying. The Rule also authorizes
disclosure of writing relied upon to refresh recollection before testifying if the court determines that it is necessary in the interests of
justice. The party obtaining t he writing thereafter can use it in
cross-examining the witness and can in troduce into evidence t hose
portions that relate to t he witness' testimony. F ed. Rule. Evid.
612.

The Federal Rules of Evidence were not in effect at the time of
respondent's trial. Moreover, the dispute over disclosure arose in
such a manner that the Government did not inquire whether the
investigator had referred to t he report to refresh recollection.

7 4-634-0PINION
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U . S. 322, 327 (1973); see also B ellis v. United States,
417 U. S. 85, 90--91 (1974); United States v. White , 322
U.S. 694, 698 (1944). As we noted in Couch, 409 U.S.,
at 328, "the privilege is a personal privilege: it adheres
basically to the person, not to information that may incriminate him." 7 Moreover, the constitutional guarantee protects only against forced individual disclosure
of a "testimonial or communicative character," Schmerber v. Califo rnia, 384 U . S. 757, 761 (1966); see also
United States v. Wade, 388 U. S. 218, 222 (1967); Gilbert v. California, 388 U.S. 263 (1967) .
In this instance disclosure of the relevant portions of
the defense investigator's report would not impinge on
the fundamental values protected by the Fifth Amendment. The court's order was limited to statements
allegedly made by third parties who were available as
-witnesses to both the prosecution and the defense. Respondent did not prepare the report, and there is no
-suggestion that the portions subject to the disclosure
order reflected any information that he conveyed to the
investigator. The fact that these statements of third
parties were elicited by a defense investigator on respondent's behalf does not convert them to respondent's per·sonal communications. Requiring their production from
the investigator therefore would not in any sense compel respondent to be a witness against himself or extort
communications from him. 8
7 "The purpose of the relevant part of the Fifth Amendment is
to prevent compelled self-incrimination, not to protect private information. Testimony demanded of a witness may be very private
indeed, but unless it is incriminating and protected by t he Amendment or one of t he evident iary privileges, it must be disclosed."
Maness v. M eyers, 419 U. S. 449, 473-474 (1975) (WHITE, J.,
concurring).
8 The limited disclosure ordered by the District Court also facili-
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B
The Court of Appeals also held that Rule 16 of the
Federal Rules of Criminal Procedure deprived the trial
court of the power to order disclosure of the relevant
portions of the investigator's report. 9 Acknowledging
that the rule appears to control pretrial discovery only,
the court nonetheless determined that its reference to
the Jencks Act, 18 U. S. C. § 3500, signaled a congressional intention that Rule 16 should control trial practice
as well. We do not agree.
Both the language and history of Rule 16 indicate that
it addresses only pretrial discovery. Rule 16 (f) requires
that a motion for discovery be filed "within 10 days of
arraignment or . . . such later reasonable time as the
court may permit," and further commands that it in, elude all relief sought by the movant. When this prot at es the truth-finding fun ction of the criminal justice syst em. As
the Court stated in W illiams v. Florida, 399 U. S. 78, 82 (1970):
. "The adversary system of t rial is hardly an end in itself ; it is not
a poker game in which players enjoy an absolute right always t o
. conceal their cards unt il played. We find ample room in t hat
system, at least as far as 'due process' is concerned, for t he instant
Florida rule, which is designed t o enhance t he search fo r t rut h in
. t he criminal t rial by insuring both the defendant and the State
ample opport unity t o investigate certain facts crucial t o t he determination of guilt or innocence."
9
Rule 16 ( c), which establishes the Government's reciprocal right
, of discovery, excepts " reports, memoranda, or other internal defense
documents made by t he defendant , or his attorneys or agents in
connection with t he investigation or defense of a case, or of statements made by the defendant, or by government or defense witnesses, or by prospective government or defense witnesses, t o t he
defendant, his agents or attorneys." Fed. Rule Crim . Proc. 16 (c) .
That Rule therefore would not authorize pretrial discovery of t he
investigator's report. The proposed amendments to Federal Rules
of Criminal Procedure leave t his subsection substant ially unchanged.
See Proposed Rule 16 of Criminal Procedure. 62 F . R. D. 271,

305-306.

74-634-0PINION
10

UNITED STATES v. NOBLES

vision is viewed in light of the Advisory Committee's admonition that it is designed to encourage promptness in
filing and to enable the District Court to avoid unnecessary delay or multiplication of motions, see Advisory
Committee's Notes on Rule 16, 18 U.S. C. App., at 4494,
the pretrial focus of the rule becomes apparent. Further
confirmation of this fact can be seen in the manner in
which the rule defines the Government's reciprocal right
of discovery. The Government's right of discovery
arises only after the defendant has successfully sought
discovery under subsections (a) ( 2) or (b) and is confined
to matters "which the defendant intends to produce at
trial." Fed. Rule Crim. Proc. 16 (c). This hardly
suggests any congressional intention that the rule should
limit the court's power to order production once trial
4as begun. 1 ° Finally, the Advisory Committee's Notes
e,mphasize its pretrial character. Those notes repeatedly characterize the rule as a provision governing pretrial disclosure, never once suggesting that it was intended to constrict a district court's control over evidentiary questions arising at trial.
The incorporation of the Jencks Act limitation on the
pretrial right of discovery provided by Rule 16 does not
express a contrary congressional intent. It only restricts
the defendant's right of pretrial discovery in a manner
that reconciles that provision with the Jencks Act lim·itation on the trial court's traditional discretion over evi10
Rule 16 (g) imposes a duty to notify opposing counsel or the
court of the additional materials previously requested or inspected
that are subject to discovery or inspection under the rule, and it
contemplates that this obligation will continue during trial. The
obligation under Rule 16 (g) depends, however, on a previous request
for or order of discovery. The fact that this provision may have
Some effect on the parties' conduct during t rial does not convert
the rule into a general limitation on the court's inherent power to
control evidentiary matters.
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dentiary matters. It certainly does not convert Rule 16
into a general limitation on the trial court's broad discretion as to evidentiary questions at trial. Cf. Giles v.
-Maryland, 386 U. S. 66, 101 (1967) (Fortas, J., concur'ring).11 We conclude, therefore, that Rule 16 imposes
'no constraint on the District Court's power to condition
'the impeachment testimony of respondent's witness on
'the production of the relevant portions of his investigative report. In extending the rule into the trial context,
the Court of Appeals erred.

IV
Respondent contends further that the work product
'doctrine exempts the investigator's report from disclosure
at trial. While we agree that this doctrine applies to
criminal litigation as well as civil, we find its protection
unavailable in this case.
The work product doctrine, recognized by this Court
in Hickman v. Taylor, 329 U.S. 495 (1947) , reflects the
strong "public policy underlying the orderly prosecution
and defense of legal claims." Id. , at 510; see also, id.,
at 514-515 (Jackson, J., concurring). As the Court there
observed,
"Historically, a lawyer is an officer of the court and
is bound to work for the advancement of justice
while faithfully protecting the rightful interests of
his clients. In performing his various duties, however, it is essential that a lawyer work with a cer11

We note also that the commentators who have considered Rule
16 have not suggested that it is directed to the court's control of
evidentiary questions arising at trial. See, e. g., Nakell, Criminal
Discovery for the Defense and Prosecution-the Developing Constitutional Considerations, 50 N. C. L. Rev. 437, 494-514 (1972);
Rezneck, The New Federal Rules of Criminal Procedure, 54 Geo.
L. J. 1276, 1279, 1282 n. 19 (1966). Note, Prosecutorial Discovery
Under Proposed Rule 16, 85 Harv. L. Rev. 994 (1972).
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tain degree of privacy, free from unnecessary intrusion by opposing parties and their counsel.
Proper presentation of a client's case demands that
he assemble information, sift what he considers to
be relevant from the irrelevant facts, prepare his
legal theories and plan his strategy without undue .
and needless interference. That is the historical and
necessary way in which lawyers act within the
framework of our system of jurisprudence to promote justice and to protect their clients' interests.
The work is reflected, of course, in interviews, statements, memoranda, correspondence, briefs, and
countless other tangible and intangible beliefs,
countless other tangible and intangible ways-aptly
though roughly termed by the Circuit Court of Appeals in this case as the 'work product of a lawyer.'
Were such materials open to opposing counsel on
mere demand, much of what is now put down in
writing would remain unwritten. An attorney's
thoughts, heretofore inviolate, would not be in his
dwn. Inefficiency, unfairness and sharp practices
would inevitably develop in the giving of legal advice and in the preparation of cases for trial. The
effect on the legal profession would be demoralizii1g. And the interests of the clients and the cause
of justice would be poorly served." Id., at 519-511.
The Court therefore recognized a qualified privilege for
certain materials prepared by an attorney "acting for
his client in anticipation of litigation." Id., at 508.12
See generally 4 Moore's Federal Practice, 1T 26.63 (1974);
McCormick, The Law of Evidence 204-209 (2d ed.
12
As the Court recognized in Hickman v. Taylor, 329 U. S. 495,
508 (1947) , the work product doct rine is distinct from and broader
than the attorney-client privilege.
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1974); Note, Developments in the Law-Discovery, 74
Harv. L. Rev. 940, 1027, 1046 (1961).
Although the work product doctrine most frequently
is asserted as a bar to discovery in civil litigation, its
role in assuring the proper functioning of the criminal
justice system is even more vital. The enormous interests of society and the accused in obtaining a fair and
accurate resolution of the question of guilt or innocence
demand that adequate safeguards assure the thorough
preparation and presentation of each side of the case. 13
At its core, the work product doctrine shelters the
mental processes of the attorney, providing a privileged
area within which he can analyze and prepare his client's
case. But the doctrine is an intensely practical one,
grounded in the realities of litigation in our adversary
system. One of those realities is that attorneys ofter
must rely on the assistance of investigators and other
agents in the compilation of materials in preparation
for trial. It is therefore necessary that the doctrine
protect material prepared by agents for the attorney as
well as those prepared by the attorney himself.14 We
1 3 A number of state and federal decisions have recognized the
role of the work product doctrine in t he criminal law, and have
applied its protections to the files of the prosecution and t he accused alike. See, e. g., Arizona v. Bowen, 104 Ariz. 138, 449 P . 2d
603, cert. denied, 396 U. S. 912 (1969); State ex rel. Polle y v.
Superior Ct . of Sta. Cruz Co ., 81 Ariz . 127, 302 P. 2d (1956); Peel
v. Florida, 154 So. 2d 910 (1963); State v. Montague, 101 N. J.
Sup. 483, 244 A. 2d 699 (1968) ; In re Grand Jury Proceedings,
Duffy v. United St ates, 473 F. 2d 840 (CA8 1973); In re T erkeltoub,
256 F. Supp. 683 (SDNY 1966) ; In re R yder, 263 F . Supp. 360
(ED Va .), aff 'd, 381 F. 2d 713 (CA4 1967) .
14
The sole issue in Hickm an related to materials prepared by an
attorney, and courts thereafter disagreed over whether t he doctrine
aplied as well to materials prepared on his behalf. See Report on
Proposed Amendments by Advisory Committee on Rules of Civil
Procedure, 48 F. R. D. 487, 501 (1970); 4 Moore's F ederal Practice,
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also note that the safeguards of the work product doctrine extend throughout trial. Indeed, the same considerations that protect a lawyer's efforts from disclosure
prior to trial apply with equal force at trial, thereby facilitating the orderly development and presentation of
his case.
But the privilege derived from the work-product doctrine is not absolute. Like other qualified privileges, it
may be waived. Here respondent sought to adduce the
testimony of the investigator and contrast his recollection of the contested statements with that of the prosecution's witnesses. Respondent, by electing to present
the investigator as a witness, waived the privilege with
respect to matters covered in his t estimony. 1 5 Respondent can no more advance the work product doctrine to
sustain a unilateral t estimonial use of work product materials than he could elect to testify in his own behalf and
thereafter assert his Fifth Amendment privilege to resist cross-examination on matters reasonably related to
those brought out in direct examination. See, e. g. , McGautha v. California, 402 U. S. 183, 215 (1971):1 6
126.63 [8]. Necessarily, it must . This view is reflected in the
Federal Rules of Civil Procedure, see F ed. Rule Civ. Proc. 26 (b) (3),
and in Rule 16 of t he Criminal Rules as well, see F ed. Rule Crim.
Proc. 16 (b) and (c); cf. McCormick, The Law of Evidence, 209
(2d ed. 1974) .
1 5 The privileged character of work product materials may, as
can other qualified privileges, be waived by t he party or wit ness for
whose benefit it exists. The question of when waiver occurs with
respect to work product materials depends, of course, upon the
circumstances. Counsel necessarily makes use throughout t rial of
the notes, documents and ot her materials prepared to present adequately his client 's case. In that instan ce, no waiver normally occurs. But where, as here, counsel attempts to make a testimonial
use t hereof for the benefit of his client t he normal rules of evidence
come into play with respect to cross-examination and production
of documents.
16 We cannot accept respondent 's contention that the disclosure
order violated his Sixth Amendment right to effective assistance
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V
Finally, our examination of the record persuades us
that the District Court properly exercised its discretion
in this instance. The court authorized no general ":fishing expedition" into the defense files or indeed even into
the defense investigator's report. Cf. United States v.
Wright, supra. Rather, its considered ruling was quite
limited in scope, opening to prosecution scrutiny only
the portion of the report that related to the testimony
the investigator would offer to discredit the prosecution's
identification testimony. The court further afforded
respondent the maximum opportunity to assist in avoiding unwarranted disclosure or to exercise an informed
choice whether to call for the investigator's testimony
~nd thereby open his report to examination.
The court's preclusion sanction was an entirely proper
method of assuring compliance with its order. Respondent's argument that this ruling deprived him of
the Sixth Amendment rights to compulsory process and
cross-examination misconceives the issue. The District
Court did not bar the investigator's testimony. Cf.
Washington v. Texas, 388 U. S. 14, 19 (1967). It
merely prevented respondent from presenting to the jury
of counsel. This claim is predicated on the assumption that disclosure of a defense investigator's notes in this and similar cases
will compromise counsel's ability to investigate and prepare the
defense case thoroughly. Respondent maintains that even the
limited disclosure required in this case will impair the relationship
of trust and confidence between client and attorney and will inhibit
other members of the "defense team" from gathering information
essential to the effective preparation of the case. See American Bar
Association Standards, The Defense Function § 3.1 (a) (1971). The
short answer is that the disclosure order resulted from respondent's
voluntary election to make testimonial use of his investigator's report. Moreover, apart from this waiver, we think that the concern
voiced by respondent fails to recognize the limited and conditional
nature of the court's order in this case.
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a partial view of the credibility question by adducing the
investigator's testimony and thereafter refusing to disclose the contemporaneous report that might offer further critical insights. The Sixth Amendment does not
confer the right to present testimony free from the legitimate demands of the adversarial system; one cannot
invoke the Sixth Amendment as a justification for presenting what might have been a half-truth. Deciding,
as we do, that it was within the court's discretion to assure that the jury would hear the full testimony of the
investigator rather than a truncated portion thereof
favorable to respondent, it would be artificial indeed to
deprive the court of the power to effectuate that judgment. Nor do we find constitutional significance in the
fact that the court in this instance was able to exclude
the testimony in advance rather than receive it in evidence and thereafter charge the jury to disregard it when
respondent's counsel refused, as he said he would, to
produce the report. 17
17
Respondent additionally argues that statements by the prosecution and t he District Court's exclusion of purported expert testimony justify reversal of t he verdict, and t he Court of Appeals'
reversal should be affirmed on those grounds. The Court of Appeals rejected respondent's challenge to the exclusion of the testimony of the proffered expert, 501 F . 2d, at 150-151 , and respondent
did not present either question to this Court in a cross-petition for
certiorari. Without questioning our jurisdiction to consider these
alternative grounds for affirmance of the decision below, cf. Langes
v. G.reen, 282 U. S. 531, 538 (1931) ; D andridge v. Williams, 397
U. S. 471, 475-476, n. 6 (1970); see generally Stern, When to Cross
Appeal or Cross-Petition-Certainty or Confusion, 87 Harv. L. Rev.
763 (1974), we do not consider t hese contentions worthy of consideration. Each involves an issue that is committed to the trial
court's discretion. In the absence of a strong suggestion of an abuse
of that discretion or an indication that the issues are of sufficient
general importance to justify the grant of certiorari we decline to
entertain these contentions.

...
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The judgment of the Court of Appeals for the Ninth
Circuit is therefore

Reversed.

'

;to~ 'the Ci1",;:.·

~~

.,

.,.
i~r

~~~

~

.,

t,J\.li..) w·~]

J,~,;,u}C')

-,

J .1J0l:};

l

~ S

?-0r.

:i~:.... -~ ~ o

B.:·•~d11an

};11·.

Jt.:D

Stt-;;;c;\,:Ct

(!~.

Mr. J~MM cu ~hite
if;.•. ,} ~•r, c i.c , , ·ir,:;hall

tJu---/1 13

~~~r . 2\.iS v!88 .Jlc::\0km1J.n

l Lt'.

j L...Jt ic 0

Fro:n: p,,.- 1 -:.11
\. ,- ,

V

-

E2hr" 1Jt:.i st

J ••

t

Circulatscl : JUN 2

1975

-------

l!acircalated: ·

1st DRAFT

SUPREME COURT OF THE UNITED STATES
No. 74-634
United States,
Petitioner,

v.
Robert Lee Nobles.

On Writ of Certiorari to the United
States Court of Appeals for the
Ninth Circuit.
[June - , 1975]

MR. JusTICE PowELL delivered the opinion of the
Court.
In a criminal trial, defense counsel sought to impeach
the credibility of key prosecution witnesses by testimony
of a defense investigator regarding statements previously
obtained from the witnesses by the investigator. The
question presented here is whether in these circumstances
the federal trial court may compel the defense to reveal
the relevant portions of the investigator's report for the
prosecution's use in cross-examining the investigator.
The U. S. Court of Appeals for the Ninth Circuit concluded that it cannot. 510 F. 2d 146. We granted
certiorari, 419 U. S. 1120 (1975), and now reverse.

I
Respondent was tried and convicted on charges arising from an armed robbery of a federally insured bank.
The only significant evidence linking him to the crime
was the identification testimony of two witnesses, a
bank teller and a salesman who was in the bank during
the robbery.1 Respondent offered an alibi but, as the
The only other evidence introduced against respondent was a.
statement made at the time of arrest in which he denied t,hat he
1

\

'•
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Court of Appeals recognized, id., at 150, his strongest defense centered around attempts to discredit these eyewitnesses. Defense efforts to impeach them gave rise
to the events that lead to this decision.
In the course of preparing respondent's defense, an
investigator for the defense interviewed both witnesses
and preserved the essence of those conversations in a written report. The witness testified for the prosecution, and
respondent's counsel relied on the report in conducting
their cross-examination. Counsel asked the bank teller
whether he recalled having told the investigator that he
had seen only the back of the man he identified as respondent. The witness replied that he did not remember making such a statement. He was allowed, despite
counsel's initial objection, to refresh his recollection by
referring to a portion of the investigator's report. The
prosecutor also was allowed to see briefly the relevant
portion of the report. 2 '1'he witness thereafter testified
that although the report indicated that he told the investigator he had seen only respondent's back, he in
fact had seen more than that and continued to insist
that respondent was the bank robber.
The other witness acknowledged on cross-examination
that he too had spoken to the defense investigator. Respondent's couusel twice inquired whether he told the
investigator that all blacks looked alike to him, and
in each instance the witness denied having made such a
statement. The prosecution again sought inspection of
the relevant portion of the investigator's report, and
respondent's counsel again objected. The court declined
was Robert Nobles and subsequently stitted that he knew that the·
FBI had been looking for him.
2
Counsel for the Government complained that the portion of the
report produced at this time was illegible. The witness' testimony
iudicates, however, that he had no difficulty reading it.

\
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to order disclosure at that time. but ruled that it would
be required if the investigator ralated the witnesses' alleged statements from the witness stand. 3 The court
further advised that it would examine the investigator's
report in camera and would excise all reference to matters not relevant to the precise statements at issue.
After the prosecution completed its case, respondent
called the investigator as a defense witness. The court
reiterated that a copy of the report, inspected and edited
i:n camera, would have to be submitted to Government
counsel at the completion of the investigator's impeachment testimony. When respondent's counsel stated that
he did not intend to produce the report, the court ruled
that the investigator would not be allowed tc testify
about his interviews with the witnesses.4
The essence of the District Court's order was as follows:
"[If the investigator] is allowed to testify it would be necessary
that those portions of [the] investigative repo:rt which contain the
statements of the impeached witnesses will have to be turned over
to the prosecution; nothing else in that report.
3

.

.

.

.

.

"If he testifies in any way about impeaching statements made by
either of the two witnesses, then it is the Court's view that the
government is entitled to look at his report and only those portions
of ~hat report which contain the alleged impeaching statements of
the witnesses." App. 31.
4 Athough the portion of the :::eport containing the bank teller's
alleged statement previously was revealed and marked for identification, it was not introduced into evidence. When the discussion
of the investigator's testimony subsequently arose, counsel for the·
Government noted that he had only a limited opportunity to glance
at the statement, and he then requested du,closure of that portion of
the report as well as the statement purportedly made by the·
salesma,1.
As indicated above, the bank teller did not deny having made the
statement recorded in the investigator's report. It is thus possiblethat the inv~igatot's testimony on that point would not have-

\
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The Court of Appeals for the Ninth Circuit~ while
acknowledging that the trial court's ruling constituted
a "very limited and seemingly judicious restriction,"
501 F. 2d, at 151, nevertheless considered it reversible
error. Citing United States v. Wright, U. S. App.
D . C. - , 489 F. 2d 1181, 1192 (1973), the court found
that the Fifth Arµendment prohibited the disclosure condition imposed in this case. The court further held that
Rule 16 of the Federal Rules of Criminal Procedure,
while framed exclusively in terms of pretrial discovery,
precluded prosecutorial discovery at trial as well. 501
F. 2d, at 157; accord, United States v. Wright, S'U'JYf'a, at
1189-1190. In each respect, we think the court erred.

II
The dual aim of our criminal justice system is "that
'guilt shall not escape or innocence suffer," Berger v.
United States, 295 U. S. 78, 88 (1935). To this end~.
we have placed our confidence in the A-dversary system, .
entrusting to it the primary responsibility for develop~
ing relevant facts on which a determination of guilt or
innocence can be made. Set United States v. Nixon,
418 U. S. 683. 709 (1974); Willia:ms v. Florida,
399 U. S. 78, 82 (1970); Elkins v. United States, 364
U. S. 206, 234 (1960) (Frankfurter, J., dissenting).
constituted an impeachment. of the statements of that witnet:iS within
the contemplation of the court's order and would not, have given
rise to a duty of disclosure. Counsel did not. pursue this point,
however, and did not seek further clarification of the issue. Respondent does not , and in view of the failure to develop the issue
at. trial could not, urge this a;; a ground for reversal. Nor does
respondent maintain that the initial disclosure of the bank teller's
statement sufficed to satisfy the court's order. We therefore con-.sider each of the two alleged statement;; m the report to be impeaching ,;tatemeuts that would have been :,mbject to disclosure if the·
iuvestig_ator_had testified about then;, .

\
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While the adversary system depends primarily on the
parties for the presentation and exploration of relevant
facts, the judiciary is not limited to the role of a referee
or supervisor. Its compulsory processes stand available
to compel the presentation of evidence in court or before a grand jury. United States v. Nixon, supra,·
Kastigar v. United States, 406 U.S. 441 , 443-444 (1972);
Murphy v. Waterfront Comm'n, 378 U. S. 52, 93-94
(1964) (WHITE, J., concurring). As we recently observed in United States v. Nixon, supra, 417 U. S., at 709,
"We have elected to employ an adversary system
of criminal justice in which the parties contest all
issues before a court of law. The need to develop
all relevant facts in the adversary system is both
fundamental and comprehensive.
The ends of
criminal justice would be defeated if judgments
were to be founded on a partial and speculative
presentation of the facts. The very integrity of
the judicial system and public confidence r· the system depend on full disclosure of all the fa ts, within
the framework of the rules of evidence.
o ensure
that justice is done, it is imperative to th function
of courts that compulsory process be av ·1able for
the production of evidence needed eithyr by the
prosecution or by the defense/'
Decisions of this Court repeatedly have recognized the
federal judiciary's inherent power to require the prosecution to produce the previously recorded statements of
its witnesses so that the defense may get the full benefit of cross-examination and the truth-finding process
may be enhanced. See, e. g., Jencks v. United States,
353 U. S. 657 (1957); 5 Gordori v. United States, 344
l:. S. 414 (1953); Goldman v. United Sta.tes, 316 U. S.
129 (194:2) ; Palermo v. Cnited States, 360 U.S. 34.3, 361
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(1959) (BRENNAN, J., concurring). At issue here is
whether, in a proper case, the prosecution can call upon
that same power for production of witness statements
that facilitate "full disclosure of all the [relevant] facts."
United States v. Nixon, supra, 491 U. S., at 707.
In this case, the defense proposed to call its investigator to impeach the identific:ttion testimony of the prosecution's eyewitnesses. It was evident from cross-examination that the investigator would testify that each
witnesses' recollection of the appearance of the individual
identified as respondent was considerably less clear at
an earlier time than it was at trial. It also appeared
that the investigator and one witness differed even as to
what the witness told him during the interview. The
investigator's contemporaneous report might provide
critical insight into the issues of credibility that the investigator's testimony would raise. It could assist the
jury in determining the extent to which the investigator's
testimony actually discredited the prosecution 1s witnesses. If, for example, the report failed to mention the
purported statement of one witness that "all blacks
looked alike,'' the jury might disregard the investigator's
version altogether. On the other hand, if this statement
appeared in the contemporaneously recorded report, it
would tend strongly to corroborate the investigator's
version of the interview and to diminish substantially the·
reliability of that witness' identification. 6
~ The discretion recognized by the Court in Jencks subsequently
was circumscribed by Congress in the so-called Jencks Act, 18
U. S. G § 3500 See generally Pal,ermo v. United States, 360 U. S.
343 (1959) .
0
Rule 612 of the new Federal Rules of Evidence entitles an adverse party to inspect a writing relied upon to refresh the recollection of a witness while testifymg. The Rule also authorizes
disclosure of writing relied upon to refresh recollection before testifying if the court deems it 11ecessary in the interests of
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It was therefore apparent to the trial judge that the
investigator's report was highly relevant to the critical
issue of credibility. In this context, production of the
report might substantially enhance "the search for
truth," William~ v. Florida, 399 U. S. 78, 82 (1970) .
We must determine whether compelling its production
was precluded by some privilege available to the defense
in the circumstances of this case.

III
A
The Court
Appeals . concluded that the Fifth
Amendment renders criminal discovery "basically a oneway street." 501 F. 2d, at 154. Like many genera1izar
tions in constitutional law, this one is too broad. The
relationship between the accused's Fifth Amendment
rights and the prosecutio~'s ability to discover materials
at trial must be identified in a more discriminating
manner.
The Fifth Amendment privilege against compulsory
self-incrimination is an "intimate and personal one,"
which protects "a private inner sanctum of individual
feeling and thought and proscribes state intrusion to
exact self-condemnation.'' Couch v. United States, 409
U. S. 322, 327 (1973); see also Bellis v. United States,
417 U. S. 85, 90-91 (1974); United States v. White, 322
U. S. 694, 698 (1944). As we noted in Couch, 409 U. S.,
at 328, "the privilege is a personal privilege : it adheres

of

justice. The party obtaining the writing thereafter can use it in
cross-examining the witness and can introduce into evidence those
portions that relate to th!:' witness' testimony. Fed. Rule. Evid.
612.
As the Federal Rules of Evidence were not in effect at the time of
respondent's trial, we have no occasion to consider thrm or their
applicability to the situation here presented
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basically to the person, not to information that may incriminate him." 7
In this instance disclosure of the relevant portions of
the defense investigator's report would not impinge on
the fundamental values protected by the Fifth Amendment. The court's order was limited to statements
allegedly made by third parties who were available as
witnesses to both the prosecution and the defense. Respondent did not prepare the report, and there is no
· suggestion that the portions subject to the disclosure
· order reflected any information that he conveyed to the
·investigator. The fact that these statements of third
parties were elicited by a defense investigator on respondent's behalf does not eonvert them into respondent's personal communications. Requiring their production from
tlie investigator therefore would not in any sense compel respondent to be a witness against himself or extort
communications from him.
We thus conclude that the Fifth Amendment privilege against compulsory self-incrimination, being personal to the defendant, does not extend to the testimony
or statements of third parties called as witnesses at trial.
The Court of Appeals' reliance on this constitutional
guarantee as a bar to the disclosure here ordered was
misplaced.
7
"The purpose of the relevant part of the Fifth Amendment is
to prevent compelled self-incrimination, not to protect private information . Testimony demanded of a witness may be very private
indeed, but unless it is incriminating and protected by the Amendment or one of the evidentiary privileges, it must be disclosed."
Maness v. Meyers, 419 U. S. 449, 473-474 (1975) (WHITE, J .,
concurring). Moreover, the constitutional guarantee protects only
against forced individual disclosure of a "testimonial or communicative character," Schmerber v. CaLifornia, 384 U. S. 757, 761
(1966); see also United States v. Wade, 388 U. S 218, 222 (1967);
Gilbert v. Ca!,ifornia, 388 U. S. 263 (1967).
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B
The Court of Appeals also held that Rule 16 of the
Federal Rules of Criminal Procedure deprived the trial
court of the power to order disclosure of the relevant
portions of the investigator's report. 8 Acknowledging
that the rule appears to control pretrial discovery only,
the court nonetheless determined that its reference to
the Jencks Act, 18 U. S. C. § 3500, signaled an intention
that Rule 16 should control trial practice as well. We
do not agree.
Both the language and history of Rule 16 indicate that
it addresses only pretrial discovery. Rule 16 (f) requires
that a motion for discovery be filed "within 10 days of
arraignment or . . . such later reasonable time as the
court may permit," and further commands that it include all relief sought by the movant. When this provision is viewed in light of the Advisory Committee's admonition that it is designed to encourage promptness in
filing and to enable the District Court to avoid unnecessary delay or multiplication of motions, see Advisory
Committee's Notes on Rule 16, 18 U.S. C. App., at 4494,
the pretrial focus of the rule becomes apparent. The
Government's right of discovery arises only after the
defendant has successfully sought discovery under sub8 Rule 16 ( c), which establishes the Government's reciprocal rightof pretrial discovery, excepts "reports, memoranda, or other internal
defense documents made by the defendant, or his attorneys or agents
in connection with the investigation or defense of a case, or of statements made by the defendant, or by government or defense witnesses, or by prospective government or ,defense witnesses, to the
defendant, his agents or attorneys!' Fed. Rule Crim. Proc. 16 (c) .
That Rule therefore would not authorize pretrial discovery of the
investigator's report . The proposed amendments to the FederaT
Rules of Criminal Procedure leave this subsection substantially unchanged, See Propoaed. Rule 16, of Criminal Procedure. 62 F. RD~
i u , 305- 306.
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sections (a)(2) or (b) and is confined to matters "which
the defendant intends to produce at trial." Fed. Rule
Crim. Proc. 16 (c) . This. hardly suggests any intention
that the rule would limit the court's power to order production once trial has begun. 9 Finally, the Advisory
Committee's Notes emphasize its pretrial character.
'rhose notes repeatedly (!haracterize the rule as a provision governing pretrial disclosure, never once suggesting that it was intended to constrict a ·district court's
control over evjdentiary questions arising at trial. 18
U. S. C. App., at 4493-4:4:94: .
The incorporation of the Jencks Act limitation on the
pretrial right of discovery provided by Rule 16 does not
express a contrary congressional intent. It only restricts
the defendant's right of pretriflJ discovery in a manner
that reconciles that provision with the Jencks Act
limitation on the trial court's discretion over evidentiary matters. It certainly does not convert Rule 16
into a general limitation on the trial court's broad discretion as to evidentiary questions at trial. Cf. Giles v.
·, Maryland, 386 U. S. 66, 101 (1967) (Fortas, J., concurring) .10 We conclude, therefore, that Rule 16 imposes
9
Rule 16 (g) imposes a duty to notify opposing counsel or the
court of the additional materials previously requested or inspected
that are subject to discovery or inspection under the rule, and it
contemplates that this obligation will continue during trial. Theobligation under Rule 16 (g) depends, however, on a previous request
for or order of discovery. The fact that this provision may have
some effect on the parties' conduct during trial does not convert
the rule into a general limitation on the court's inherent power to
· '.!Ontrol evidentiary matters.
10
We note also that the commentators who have considered Rule
16 have not suggested that it is directed to the court's control of
evidentiary questions arising at trial. See, e. g., Nakel!, Criminal
Discovery for the Defense and Prosecution-the Developing Constitutional Consirlerations, 50 N. C. L. Rev. 437, 494-514 (1972);
Rezneck, The New Federal Rules of Criminal Procedure, 54 Geo.
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no constraint on the District Court's power to condition
t,he impeachment testimony of respondent's witness on
the production of the relevant portions of his investigative report. In extending the rule into the trial context,
the Court of Appeals erred.
l:V

Respondent contends further that the work product
doctrine exempts the investigator's report from disclosure
at trial. While we agree that this doctrine applies to
criminal litigation as well as civil, we find its protection
unavailable in this case.
The work product doctrine, recognized by this Court
in Hickman v. Taylor, 329 U. S. 495 (1947), reflects the
strong "public policy underlying the orderly prosecution
and defense of legal claims." Id., at 510; see also, id.,
at 514-515 (Jackson, J ., concurring) . As the Court there
observed,
"Historically, a lawyer is an officer of the court and
is bound to work for the advancement of justice
while faithfully protecting the rightful interests of
his clients. In performing his various duties, however, it is essential that a lawyer work with a certain degree of privacy, free from unnecessary intrusion by opposing parties and their counsel.
Proper presentation of a client's case demands that
he assemble information, sift what he considers to
be relevant from the irrelevant facts, prepare his
legal theories and plan his strategy without undue
and need1ess interference. That is the historical and
necessary way in which lawyers act within the
framework of our system of jurisprudence to promote justice and to protect their clients' interests.
L. J . 1276, 1279, 1282 n. 19 (1966) . Note, Prosecutorial Discovery
Under- Proposed Rlll'le 16, 85 Harv. L. Rev. 994 (1972).
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The work is reflected, of course, in interviews, statements, memoranda, correspondence, briefs, and
countless other tangible and intangible beliefs,
countless other tangible and intangible ways-aptly
though roughly termecl by the 'Circuit Court of Appeals in this case as the 'work product of a lawyer.'
Were such materials open to opposing counsel on
mere demand, much of what is now put down in
writing would remain unwritten. An attorney's
thoughts, heretofore inviolate, would not be his
own. Inefficiency, unfairness and sharp practices
would inevitably develop in the giving of legal advice and in the preparation of cases for trial. The
effect on the legal profession would be demoralizing. And the interests of the clients and the cause
of justice would be poorly served." Id., at 519-511.
The Court therefore recognized a qualified privilege for
certain materials prepared by an attorney "acting for
his client in anticipation of litigation." Id., at 508.11
See generally 4 Moore's Federal Practice, TT 26.63 (1974) ;
McCormick, The Law of Evidence 204-209 (2d ed.
1974) ; Note, Developments in the Law-Discovery, 74
Harv. L. Rev. 940, 1027-1046 (1961).
Aithough the work product doctrine most frequently
· is a.sserted as a bar to discovery in civil litigation, its
role in assuring the proper functioning of the criminal
justice system is even more vita]. The interests of so ..
ciety and the accused in obtaining a fair and accurate
resolution of the question of guilt or innocence demand
that adequate safeguards assure the thorough preparation and presentation of each side of the case.12
As the Court recognized in Hic krna1. v. Taylor. 329 U. S. 495,
508 (1947), t he work product doctrine is distinct from and broader
than the attorney-client privilege.
12 A number of state and federal decisions have recognized the-·
role of t,he work product doctrme in the criminal law, and havt'l·
11
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At its core, the work product doctrine shelrers the
mental processes of the attorney, providing a privileged
area within which he can analyze and prepare his client's
case. But the doctrine is an intensely practical one,
grounded in the realities of litigation in our adversary
system. One of those realities is that attorneys often
must rely on the assistance of investigators and other
agents in the compilation of materials in preparation
for trial. It is therefore necessary that the doctrine
protect marerial prepared by agents for the attorney as
well as those prepared by the attorney himself.1 ~ '
l-C:: - N-t-~··--::IN --t it:: ~-~ doc-

= ~-.:- .... _.
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applied its protections to the files of the prosecution and the accused alike. See, e. g., Arizmw v. Bowen, 104 Ariz. 138, 449 P . 2d
603, cert. denied, 396 U. S. 912 (1969); State ex rel. Polley v.
Superior Ct. of Sta. Cruz Co., 81 Ariz. 127, 302 P . 2d (1956); Peel
v. Florida, 154 So . 2d 910 (1963); State v. Montague, 101 N. J.
Sup. 483 , 244 A. 2d 699 (1968) ; In re Grand Jury .Proceedings,
Duffy v. United States, 473 F 2d 840 (CA8 1973); In re Terkeltoub,
256 F. Supp. 683 (SDNY 1966); In i·e Ryde1·, 263 F. Supp. 360
(ED Va.), aff'd, 381 F . 2d 713 (CA4 1967).
13 The sole issue in Hickman related to materials prepared by an
attorney, and courts thereafter disagreed over whether the doctrineapplied as well to materials prepared on his behalf See Report on
Proposed Amendments by Advisory Committee on Rules of Civil
Procedure, 48 F . R. D . 487, 501 (1970); 4 Moore's Federal Practice,
~f26.63 [8}. Necessarily, it must. This view is reflected in the
Federal Rules oi Civil Procedure, see Fed. Rule Civ. Proc. 26 (b)(3),..
and in Rule 16 of the Criminal Rules as well, see Fed. Rule Crim..
Proc. 16 (b) and (c); cf. McCormick, The Law of Evidence, 209!
((2d ed, 1974).

.
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Moreover, the concerns reflected in the work product doctrine
do not disappear once trial has begun.

Disclosure of an

attorney's efforts at trial, as surely as disclosure during
pretrial discovery, could disrupt the orderly development and
presentation of his case.

We need not, however, undertake here

to delineate the scope of the doctrine at trial, for in this
instance it is clear that the defense waived such right as

:r. .

:;;

.
d to invo
.
k e , l!lft'
~
.
t; the <l o ~ o .
may have existe
IC: protectionA~;

Sup. 483, , 244 A. 2d 699 (1968); ln re Grand Jury Proceedings,
Duffy v. United Stales, 473 F . 2d 840 (CA8 1973); ln re Terkeltoub,
256 F. Supp. 683 (SDNY 1966); In i-e Ryde1·, 263 F . Supp. 36(}
(ED Va.), aff'd, 381 F . 2d 713 (CA4 1967).
1.3 The sole issue in Hickman related to materials prepared by an
attorney, and cour-ts thereafter disagreed over whether the doctrineapplied as well to materials prepared on his behalf See Report on
Proposed Amendments by Advisory Committee on Rules of Civil
Procedure, 48 F . R. D. 487, 501 (1970); 4 Moore's Federal Practice,
,f 26.63 [8] . Necessarily, it must. This view is reflected in the
Federal Rules oi Civil Procedure, see Fed. Rule Civ. Proc. 26 (b) (3),..
and in Rule 16 of tne Criminal Rules as well, see Fed. Rule Crim..
Proc. 16 (b) and ( c) ; cf. McCormick, The Law of Evidence, 200
f2d ed. 1974).
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testimony of the investigator and contrast his recollection of the contested statements with that of the prosecution's witnesses. Respondent, by electing to present
the investigator as a witness, waived the privilege with
respect to matters covered in his testimony.14 Respondent can no more advance the work product doctrine to
sustain a unilateral testimonial use of work product materials than he could elect to testify in his own behalf and
thereafter assert his Fifth Amendment privilege to resist cross-examination on matters reasonably related to
those brought out in direct examination. See, e. g., McGautha v. California, 402 U. S. 183, 215 (1971).15
14 What constitutes a waiver with respect to work product materials depends, of course, upon the circumstances. Counsel necessarily makes use throughout trial of the notes, documents and other
materials prepared rn pre,,ent adequately his client's case, and often
relies on them in examining witnesses. When so used, there normally
· is no waiver. But where, as here, counsel attempts to make a testimonial use of these materials the normal rules of evidence come
into play with respect to cross-examination and production of
documents.
J. 5 We cannot accept respondent's contention that the disclosure
order violated his Sixth Amendment right to effective assistar.ce
of counsel. This claim is predicated on the assumption that disclosure of a defense investigator's notes in this and similar cases
will compromise counsel's ability to investigate and prepare the
defense case thoroughly. Respor.dent maintains that even the
limited disclosure required in this case will impair the relationship
of trust and confidence between client and attorney and will inhibit
other members of the "defense team" from gathering information
essential to the effective preparat10n of the case. See American Bar
Association Standards, The Defense Fu::1ction §3.1 (a) (1971). The
short answer is that the disclosure order resulted from respondent's
voluntary election to make testimonial use of his investigator's re~
port. Moreover, apart from this waivPr, we think that the concern
voiced by respondent fails to recognize the limited and conditional.
nature of the court's order in this case.
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V
Fina11y, our examination of the record persuades us
that the District Court properly exercised its discretion
in this instance. The court authorized no general "fishing expedition" into the defense :files or indeed even into
the defense investigator's report. Cf. United States v.
Wright, supra. Rather, its considered ruling was quite
limited in scope, opening to prosecution scrutiny only
the portion of the report that related to the testimony
the investigator would offer to discredit the witnesses'
identification testimony. The court further afforded
respondent the maximum opportunity to assist in avoid-·
ing unwarranted di~closure or to exercise an informed
choice whether to can for the investigator's testimony
and thereby open his report to examination.
The court's preclusion sanction was an entirely proper
method of assuring compliance with its order. Respondent's argument that this ruling deprived him of
the Sixth Amendment rights to compulsory process and
cross-examination misconceives the issue. The District
Court did not bar the investigator's testimony. Cf.
Washington v. Texas, 388 U. S. 14, 19 (1.967). It
merely prevented respondent from presenting to the jury
a partial view of the credibility issue by adducing the
investigator's teRtimony and thereafter refusing to disclose the contemporaneous report that might offer fur~
ther critical insights. The Sixth Amendment does not
confer the right to present testimony free from the legitimate demands of the adversarial system; one cannot
invoke the Sixth Amendment as a justification for presenting what might have been a half-truth. Deciding,
as we do, that it was within the court's discretion to assure that the jury would hear the full testimony of the
investigator rather than a truncated portion favorable
to respondent, we think 1t would be artificial indeed t <>

~
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deprive the court of the power to effectuate that judgment. Nor do we find constitutional significance in the
fact that the court in this instance was able to exclude
the testimony in advance rather than receive it in evidence and thereafter charge the jury to disregard it when
respondent's counsel refused, as he said he would, to
produce the report.16
The judgment of the Court of Appeals for the Ninth
Circuit is therefore
Reversed.

16 Respondent additionally argues that certain statements by the
prosecution and the District Court's exclusion of purported expert
testimony justify reversal of the verdict, and that the Court of Appeals' decision should be affirmed on those grounds. The Court of
Appea ls rejected respondent's ch~llenge to the exclusion of the testimony of the proffere<t expert, 501 F. 2d, at 150-151, and respondent
did not. present either question to this Court in a cross-petition for
certiorari . Without questioning our jurisdiction to consider thesPalternative grounds for affirmance of the decision below, cf. Langes
v. G.reen, 282 U. S. 531, 538 (1931); Dandridge v. Williams, 397
U. S. 471, 475-476, n. 6 (1970); see generally Stem. When to Cross
Appeal or Cross-Petition-Certainty or Confusion, 87 Harv. L. Rev.
763 (197 4), we do not con::,ider these contentions worthy of consideration. Each involves an issue that is committed to the trial
court's discretion. In the absence of a strong suggestion of an abuse
of that discret10n or an mdication that the issues are of sufficient
general importance to justify the grant of certiorari we decline toi
enterta.in them,
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I enclose page 13 of the opinion in the above
case, with a rider attached that would revise somewhat
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page.
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As Byron is away, I am not positive that this
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may file, in any event, a concurring opinion.
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This is prompted by a letter and memorandum
which Byron has sent me. He would like to make clear .1~:i
that we are not indicating the scope of the work
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SUPREME COURT OF THE UNITED STATES
o. 74-634

United States,
Petitioner,

v.
Robert Lee Nobles.

On Writ of Certiorari to the United
States Court of Appeals for the
Ninth Circuit.
[June -, 1975]

MR. JusTICE POWELL delivered the opinion of the
Court.
In a criminal trial, defense counsel sought to impeach
the credibility of key prosecution witnesses by testimony
of a defense investigator regarding statements previously
obtained from the witnesses by the investigator. The
question presented here is whether in these circumstances
a federal trial court may compel the defense to reveal
the relevant portions of the investigator's report for the
prosecution's use in cross-examining him. The U. S.
Court of Appeals for the Ninth Circuit concluded that it
cannot. 510 F. 2d 146. We granted certiorari, 419
U.S. 1120 (1975), and now reverse.

I
Respondent was tried and convicted on charges arising from an armed robbery of a federally insured bank.
The only significant evidence linking him to the crime
was the identification testimony of two witnesses, a
bank teller and a salesman who was in the bank during
the robbery.1 Respondent offered an alibi but, as the
1 The only other evidence introduced against respondent wa& a
statement made at the time of arrest in which he denied that he

•
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Court of Appeals recognized, 510 F . 2d, at 150, his strongest defense centered around attempts to discredit these
eyewitnesses. Defense efforts to impeach them gave rise
to the events that lead to this decision.
In the course of preparing respondent's defense, an
investigator for the defense interviewed both witnesses
and preserved the essence of those conversations in a written report. When the witnesses testified for the prosecution, respondent's counsel relied on the report in conducting their cross-examination. Counsel asked the bank
teller whether he recalled having told the investigator
that he had seen only the back of the man he identified
as respondent. The witness replied that he did not remember making such a statement. He was allowed,
despite defense counseI-s initial objection, to refresh his
recollection by referring to a portion of the investigator's
report. The prosecutor also was allowed to see briefly
the relevant portion of th~ report. 2 The witness thereafter testified that although the report indicated that he
told the investigator he had seen only respondent's back,
he in fact had seen more than that and continued to
insist that respondent was the bank robber.
The other witness acknowledged on cross-examination
that he too had spoken to the defense investigator. Respondent's counsel twice inquired whether he told the
investigator that ·'all blacks looked alike" to him, and
in each instance the witness denied having made such a
statement. The prosecution again sought inspection of ·
the relevant portion of the investigator's report, and
respondent's counsel again objected. The court declined
was Robert Nobles and subsequently stated that he knew that the
FBI had been looking for him.
2
Counsel for the Government complained that the portion of t he
report produced at this time was illegible. The witness' testimony
indicates, however, that he had no difficulty reading it.
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to order disclosure at that time, but ruled that it would
be required if the investigator testified as to the witnesses' alleged statements from the witness stand.3 The
court further advised that it would examine the investigator's report in camera and would excise all reference to
matters not relevant to the precise statements at issue.
After the prosecution completed its case, respondent
called the investigator as a defense witness. The court
reiterated that a copy of the report, inspected and edited
in camera, would have to be submitted to Government
counsel at the completion of the investigator's impeachment testimony. When respondent's counsel stated that
he did not intend to produce the report, the court ruled
that the investigator would not be allowed to testify
about his interviews with the witnesses,4
The essence of the District Court's order was as follows:
" [If the investigator] is allowed to testify it would be necessary
that those portions of [the] investigative report which contain the
statements of the impeached witnesses will have to be turned over
to the prosecution; nothing else in that report,
8

"If he testifies in any way about impeaching statements made by
either of the two witnesses, then it is the Court's view that the
government is entitled to look at his report and only those portions
of that report which contain the alleged impeaching statements of
the witnesses." App. 31.
4 Athough the portion of the report containing the bank teller's
alleged statement previously was revealed and marked for identification, it was not introduced into evidence. When the discussion
of the investigator's testimony subsequently arose, counsel for the
Government noted that he had only a limited opportunity to glance
at the statement, and he then requested disclosure of that portion of'
the report as well as the statement purportedly made by the,
salesman.
As indicated above, the bank teller did not deny having made the
statement recorded in the investigator's report. It is thus possiblethat th.e mve.tigator"s testimony on that point would not have-
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The Court of Appeals for the Ninth Circuit~ while
acknowledging that the trial court's ruling constituted
a "very limited and seemingly judicious restriction/'
501 F. 2d, at 15!, nevertheless considered it reversible
U. S. App.
error. Citing United States v. Wright, D. C. - , 489 F . 2d 1181, 1192 (1973), the court found
that the Fifth Amendment prohibited the disclosure condition imposed in this case. The court further held that
Rule 16 of the Federal Rules of Criminal Procedure,
while framed exclusively in terms of pretrial discovery,
·precluded prosecutorial discovery at trial as well. 501
F . 2d, at 157; accord, United States v. Wright, su'f)ra, at
1190-1191. In each respect, we think the court erred.

II
The dual aim of our criminal justice system is "that
guilt shall not escape or innocence suffer," Berger v,
United States, 295 U. S. 78, 88 (1935). To this end,
we have placed our confidence in the adversary system,
entrusting to it the primary responsibility for developing relevant facts on which a determination of guilt or
innocence can be made. See United States v. Nixon,
418 U. S. 683, 709 (1974); Williams v. Florida,
·399 U. S. 78, 82 (1970); Elkins v. United States, 364
U. S. 206, 234 (1960) (Frankfurter, J., dissenting) .
·constituted an impeachment of the statements of that witness within
the contemplation of the court's order and would not have given
rise to a duty of disclosure. Counsel did not pursue this point,
bowever, and did not seek further clarification of the issue. Respondent does not, and in view of the failure to develop the issue
at trial could not, urge this as a ground for reversal. Nor does
Tespondent maintain that the initial disclosure of the bank teller's
statement sufficed to satisfy the court's order. We therefore consider each of the two alleged statements in the report to be impeach~
ing statements that would ·have ·been subject to 4isclosure if the
iinvestigator ·had testified about t hem.
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While the adversary system depends primarily on the
parties for the presentation and exploration of relevant
facts, the judiciary is not limited to the role of a referee
or supervisor. Its compulsory processes stand available
to require the presentation of evidence in court or before a grand jury. United States v. Nixon, supra;
Kastigar v. United States, 406 U. S. 441, 443-444 (1972);
Murphy v. Waterfront Comm'n, 378 U. S. 52, 93-94
(1964) (WHITE, J., concurring). As we recently observed in United States v. Nixon, supra, 417 U.S., at 709,
"We have elected to employ an adversary system
of criminal justice in which the parties contest all
issues before a court of law. The need to develop
all relevant facts in the 11dversary system is both
fundamental and comprehensive. The ends of
criminal justice would be defeated if judgments
were to be founded on a partial and speculative
presentation of the facts. The very integrity of
the judicial system and public confidence in the system depend on full disclosure of all the facts, within
the framework of the rules of evidence. To ensure
that justice is done, it is imperative to the function
of courts that compulsory process be available for
the production of evidence needed either by the
prosecution or by the defense."
Decisions of this Court repeatedly have recognized the
federal judiciary's inherent power to require the prosecution to produce the previously recorded statements of
its witnesses so that the defense may get the full benefit of cross-examination and the truth-finding process
may be enhanced. See, e. g., Jencks v. United States,
353 U. S. 657 (1957); 5 Gordon v. United States, 344
The discretion recognized by the Court in Jencks subsequently
was circt1mscribed by Congress in the so-called Jencks Act, 18
5
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U. S. 414 (1953) ; Goldman v. United States, 316 U. S~
129 (1942); Palermo v. United States, 360 U.S. 343, 361
(1959) (BRENNAN, J., concurring). At issue here is•
whether, in a proper case, the prosecution can call upon
that same power for production of witness statements
that facilitate "full disclosure of all the [relevant] facts.'r
United States v. Nixon, supra;491 U.- S., at-707.
In this case, ·the defense proposed to call its investigator to impeach the identification .testimony of the. pros~..
cution's eyewitnesses. It was evident from cross-examination that the investigator would testify that each
witnesses' recollection of the appearance of the individual.
identified as respondent was considerably less clear at
an earlier time than it was at trial. It also appeared
that the investigator and one witness differed even as to
what·- the witness told him · during the interview. The
investigator's contemporaneous report might provide
critical insight into the issues of credibility that the investigator's testimony would raise. It could assist the
jury in determining the extent to which the investigator's
testimony actually discredited the prosecution's witnesses. If, for example; the report failed to mention the
purported statement of one witness that "all blar.ks
looked alike," the jury might disregard the investigator's
vemion altogether. On the other hand, if this statement
appeared in the contemporaneously recorded report, it
would tend strongly to corroborate the investigator's
version o'f the interview and to diminish substantially the·
reliability of that witness' identification.6
U. S. C. § 3500. See generally Palermo v. United States, 360 U. S.
343 (1.959) .
6
Rule 612 of the new Federal Rules of Evidence entitles an adverse party ·to ·i-nspect a writing rel.Jed on to refresh the recollecT
tion of a witness while testifying. The Rule also authorizes
_disclosure of writtngs :relied on to refresh recollection before testiT
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It was therefore apparent to the trial judge that the
investigator's report was highly relevant to the critical
issue of credibility. In this context, production of the
report might substantially enhance "the search for
truth," Williams v. Florida, 399 U. S. 78, 82 (1970) .
We must determine whether compelling its production
was precluded by some privilege available to the defense
in the circumstances of this case.

III
A

The Court of Appeals concluded that the Fifth
Amendment renders criminal discovery "basically a oneway street." 501 F. 2d, at 154. Like many generalizations in constitutional law, this one is too broad. The
relationship between the accused's Fifth Amendment
rights and the prosecution's ability to discover materials
at trial must be identified in a more discriminating
manner.
The Fifth Amendment privilege against compulsory
self-incrimination is an "intimate and personal one,"
which protects "a private inner sanctum of individual
feeling and thought and proscribes state intrusion to
exact self-condemnation." Couch v. United States, 409
U. S. 322, 327 (1973); see also Bellis v. United States,
417 U. S. 85, 90- 91 (1974); United States v. White, 322
U.S. 694, 698 (1944). As we noted in Couch, 409 U.S.,
at 328, "the privilege is a personal privilege: it adheres
fying if the court deems it necessary in the interests of
justice. The party obtaining the writing thereafter can use it in
cross-examining the witness and can introduce .into evidence those
portions that relate to the witness' t6stimony. Fed. Rule. Evid,
612. As the Federal Rules of Evidence were not m effect at the time
of respondent's trial, we have no occasion to consider them or their·
applicability to the situation here presented.
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basically to the person, not to information that may incriminate him." 1
In this instance disclosure of the relevant portions of
the defense investigator's report would not impinge on
the fundamental values protected by the Fifth Amendment. The court's order was limited to statements
allegedly made by third parties who were available as
witnesses to both the prosecution and the defense. Respondent did not prepare the raport, and there is no
suggestion that the portions subject to the disclosure
order reflected any information that he conveyed to the
investigator. The fact that these statements of third
parties were elicited by a defense investigator on respondent's behalf does not convert them into respondent's personal communications. Requiring their production from
the investigator therefore would not in any sense compel respondent to be a witness against himself or extort
communications from him,
We thus conclude that the Fifth Amendment privilege against compulsory self-incrimination, being personal to the defendant, does not extend to the testimony
or statements of third parties called as witnesses at trial.
The Court of Appeals' reliance on this constitutioilal
guarantee as a bar to the disclosure here ordered was
misplaced,
7

"The purpose of the relevant part of the Fifth Amendment is
to prevent compelled self-incrimination, not to protect private information. Testimony demanded of a witness may be very private
indeed, but unless it is incriminating and protected by the Amendment or one of the evidentiary privileges, it must be disclosed."
Maness v. Meyers, 419 U S. 449, 473-474 (1975) (WHITE, J .,
concurring) . Moreover, the ()Onstitutional guarantee protects only
against forced individual disclosure of a "testimonial or communicative character," Schmerber v. California, 384 U. S. 757, 761
(1966); see also United States v. Wade, 388 U , S. 218, 222 (1967);.
Gilbert v, California, 388 U. S 263 (1967 ),
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B
The Court of Appeals also held that Rule 16 of the
Federal Rules of Criminal Procedure deprived the trial
court of the power to order disclosure of the relevant
portions of the investigator's report. 8 Acknowledging
that the rule appears to control pretrial discovery only,
the court nonetheless determined that its reference to
the Jencks Act, 18 U. S. C. § 3500, signaled an intention
that Rule 16 should control trial practice as well. We
do not agree.
Both the language and history of Rule 16 indicate that
it addresses only pretrial discovery. Rule 16 (f) requires
that a motion for discovery be filed "within 10 days of
arraignment or . . . 3uch later reasonable time as the
court may permit," and further commands that it include all relief sought by the movant. When this provision is viewed in light of the Advisory Committee's admonition that it is designed to encourage promptness in
filing and to enable the District Court to avoid unnecessary delay or multiplication of motions, see Advisory
Committee's Notes on Rule 16, 18 U.S. C. App., at 4494,
the pretrial focus of the rule becomes apparent. The
Government's right of discovery arises only after the
defendant has successfully sought discovery under sub8 Rule 16 (c), which establishes the Government's reciprocal right
of pretrial discovery, excepts "reports, memoranda, or other internal
defense documents made by the defendant, or his attorneys or agents
in connection with the investigation or defense of a case, or of statements made by the defendant, or by government or defense witnesses, or by prospective government or defense witnesses, to the
defendant, his agents or attorneys." Fed. Rule Crim. Proc. 16 (c) .
That Rule therefore would not authorize pretrial discovery of the
investigator's report. The proposed amendments to the Federal
Rules of Criminal Procedure leave this subsection substantially unchanged. See J?ropmed Rule 16 of Criminal Procedure. 62 F . R D.
271, 305-~.
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sections (a)(2) or (b) and is confined to matters "which
the defendant intends to produce at trial." Fed. Rule
Crim. Proc. 16 (c) . ·t his hardly suggests any intention
that the rule would limit tbe court's power to order production once trial has 'begun.11 Finally, the Advisory
Committe~'s Notes emphasize its pretrisl character.
Those notes repeatedly characterize the rule as a provision governing pretrial disclosure, never once suggesting that it was intended to constrict a district court's
control over evidentlary questions arising at trial. 18
U. S. C. App., at 4493-4494.
The incorporation of the Jencks Act limitation on the
pretrial right of discovery provided by Rule 16 does not
express a contrary intent. It only restricts th~ defendant's right of pretrial discovery in a manner that recon. ciles that provision with the Jencks Act limitation on
the trial court's discretion over evidentiary matters. It
· certainly does not convert Rule 16 into a general limitation on tbe trial court's broad discretion as to evidentiary questions at trial. Cf. Giles v. Maryland, 386 U. S.
66, 101 (1967) (Fortas, J., concurring). 1-0 We conclude,
therefore, that Rule 16 imposes no constraint on the
9 Rule 16 (g') imposes a duty to notify opposing counsel or the
· court of the additional materials previously requested or inspected
' that are subject to discovery or inspection under the rule, and it
'contemplates that this obligation will continue during trial. The
· obligation under Rule 16 (g) depends, however, on a previous request.
'for or order of discovery. The fact that this provision may have
·some effect on the parties' conduct during trial does not convert
the rule into a general limitation on the court's inherent power to
·control evidentiary matters.
10 We note also that the commentators who have considered Rule
16 have not suggested that it is directed to the court's control of
evidentiary questions arising at trial. See, e. g,, Nakell, Criminal
'Discovery for the Defense and Prosecution- the Developing Constitutional Considerations, 50 N. C. -L. Rev. 437, 494-514 (1972);
:Rezneck, The New Federal .Rules of Criminal Procedure, 54 Geo.
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District Court's power to condition the impeachment
testimony of respondent's witness on the production of'
the relevant portions of his investigative report. In extending the rule i;1to the trial context, the Court of Appeals erred.

IV
Respondent contends further that the work product
doctrine exempts the investigator's report from disclosure
at trial. While we agree that this doctrine applies to
criminal litigation as well as civil, we find its protection
unavailable in this case.
The work product doctrine, recognized by this Court
in Hickman v. Taylor, 329 U. S. 495 (1947), reflects the
strong "public policy underlying the orderly prosecution
and defense of legal claims." Id., at 510; see also, id.,
at 514-515 (Jackson, J., concurring) . As the Court there
observed,
"Historically, a lawyer is an officer of the court and
is bound to work for the advancement of justice
while faithfully protecting the rightful interests of
his clients. In performing his various duties, however, it is essential that a lawyer work with a certain degree of privacy, free from unnecessary intrusion by opposing parties and their counsel.
Proper presentation of a client's case demands that
he assemble informatfon, sift what he considers to
be relevant from the irrelevant facts, prepare his
legal theories and plan his strategy without undue
and needless interference. That is the historical ancf
necessary way in which lawyers act within the·
framework of our system of jurisprudence to promote justice and to protect their clients' interests..
L. J. 1276, 1279, 1282 n . 19 {1966) . Note, Prosecutorial DiscoveryUnder Proposed Rule 16, 85 Harv. L. Rev. 994 (1972).
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This work is reflected, of course, in interviews,
statements, memoranda, correspondence, briefs,
mental impressions, personal beliefs and countless other tangible . and . intangible ways-aptly
though roughly termed by t_h e Circuit Court of Appeals in· this case as the 'work product of a lawyer.'
Were such materials open to opposing counsel on
mere demand, much of what ·is now put down in
writing would remain unwritten. An attorney's
thoughts, heretofore inviolate, would not be his
own. Inefficiency, unfairness and sharp practices
would inevitably develop in the giving of legal advice and in the preparation of cases for trial. The
effect on the legal profession would be demoralizing. And the interests of the clients and the cause
of justice would be poorly served." Id., at 510-511.
'The Court therefore recognized a qualified privilege for
certain materials prepared by an attorney "acting for
his client in anticipation of litigation:" Id., at 508.11
See generally 4 Moore's Federal Practice, f26.63 (1974) ;
McCormick, The 'Law of Evidence ·204-209 (2d ed.
1974); Note, Developments in the Law-Discovery, 74
Harv. L. Rev. 940, 1027-1046 (1961 ).
Although the work product doctrine most frequently
is a.sserted as ·a bar to discovery in civil litigation, its
role in assuring the proper functioning of the criminal
justice system is even more vital. The interests of society and the accused in obtaining a fair and accurate
resolution of the question of guilt or innocence demand
that adequate safeguards assure the thorough preparation and presentation of each side of the case.12
11 As the Court recognized in Hickman v. Taylor, 329 U. S. 495,
·503 (1947) , the work product doctrine is distinct from and broader
· -than the attorney-client privilege.
-12.A _numb~i: of state and _federal decisions _
have recogn~zed the-
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At its core, the work product doctrine shelters the
mental processes of the attorney, providing a privileged
area within which he can analyze and prepare his client's
case. But the doctrine is an intensely practical one,
grounded in the realities of litigation in our adversary
system. One of those realities is that attorneys often
must rely on the assistance of investigators and other
agents in the compilation of materials in preparation
for trial. It is therefore necessary that the doctrine
protect material prepared by agents for the attorney as
well as those prepared by the attorney himself. 13 Moreover, the concerns reflected in the work product doctrine
do not disappear once trial has begun. Disclosure of
an attorney's efforts at trial, as surely as disclosure during pretrial discovery, could disrupt the orderly development and presentation of his case. We need not, however, undertake here to delineate the scope of the doctrine at trial, for in this instance it is clear that the
role of the work product doctrine in the criminal law, and have
applied its protections to the files of the prosecution and the accused alike. See, e. g., Arizona v. Bowen, 104 Ariz. 138, 449 P . 2d
603, cert. denied, 396 U. S. 912 (1969); State ex rel. Polley v.
Superior Ct . of Sta. Cruz Co., 81 Ariz. 127, 302 P. 2d (1956); Peel
v. Florida, 154 So. 2d 910 (1963) ; State v. Montague, 101 N. J.
Sup. 483, 244 A. 2d 699 (1968); In re Grand Jury Proceedings,
Duffy v. United States, 473 F . 2d 840 (CA8 1973) ; In re Terkeltoub,
256 F. Supp. 683 (SDNY 1966) ; In re Ryder, 263 F. Supp. 360
(ED Va.), aff'd, 381 F. 2d 713 (CA4 1967) .
13 The sole issue in Hickman related to materials prepared by an
attorney, and courts thereafter disagreed over whether the doctrine
applied as well to materials prepared on his behalf. See Report on
Proposed Amendments by Advisory Committee on Rules of Civil
Procedure, 48 F. R. D . 487, 501 (1970) ; 4 Moore's Federal Practice,
if 26.63 [8] . Necessarily, it must. This view is reflected in the
Federal Rules of Civil Procedure, see Fed. Rule Civ. Proc. 26 (b)(3 ),
and in Rule 16 of the Criminal Rules as well, see Fed. Rule Crim.
Proc. 16 (b) and (c) ; cf. McCormick, The Law of Evidence, 209
(2d ed. 1974).
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defense waived such right as may have existed to invoke /
its protections.
The privilege derived from the work-product doctrine is not absolute. Like other qualified privileges, it
:may be waived. Here respondent sought to adduce the
testimony of the investigator and contrast his recollection of the contested statements with that of the prosecution's witnesses. Respondent, by electing to present
the investigator as a witness, waived the privilege with
respect to matters covered in his testimony.14 Respond·e nt can no more advance the work product doctrine to
sustain a unilateral testimonial use of work product materials than he could elect to testify in his own behalf and
thereafter assert his Fifth Amendment privilegP. to re·sist cross-examination on matters reasonably related to
those brought out in direct examination. See, e. g., McGautha v. Californi.a, 402 U. S. 183, 215 (1971) ,15
What constitutes a waiver with respect tu work product materials depends, of course, upon the circumstances. Counsel necessarily makes use throughout trial of the notes, documents and other
internal materials prepared to present adequately his client's case,
and often relies on them in examming witnesses. When so used,
there normally is no waiver. But where, as here, counsel attempts
to make a testimonial use of t hese materials the normal rules of
evidence come into play with respect to cross-exammat10n and
production of documents.
15 We cannot accept respondeHt 's contention that the disclosurPorder violated his Sixth Amendment right to effective assistance
of counsel. This claim is predicated on the assumption that disclosure of a defense investigator's notes in this and similar cases
will compromise counsel's ability to investigate and prepare the
defense case thoroughly. Respondent maintains that even the
limited disclosure required in this case will impair t he relationship
of trust and confidence between client and attorney and will inhibit
other members of the "defense team " from gathering information
,essential to the effective preparation of the case, See American Bar
Association Standards, The Defense Function § 3.1 (a) (1971 ). The·
14
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V
Finally, our examination of the record persuades us
that the District Court properly exercised its discretion
in this instance. The court authorized no general "fishing expedition" into the defense files or indeed even into
the defense investigator's report. Cf. United States v.
Wright, supra. Rather, its considered ruling was quite
limited in scope, opening to prosecution scrutiny only
the portion of the report that related to the testimony
the investigator would offer to discredit the witnesses'
identification testimony. The court further afforded
respondent the maximum opportunity to assist in avoiding unwarranted disclosure or to exercise an informed
choice to call for the i:ivestigator's testimony and thereby
open his report to examination.
The court's preclusion sanction was an entirely proper
method of assuring compliance with its order. Respondent's argument that this ruling deprived him of
the Sixth Amendment rights to compulsory process and
cross-examination misconceives the issue. The District
Court did not bar the investigator's testimony. Cf.
Washington v. Texas, 388 U. S. 14, 19 (1967) . It
merely prevented respondent from presenting to the jury
a partial view of the credibility issue by adducing the
investigator1s testimony and thereafter refusing to disclose the contemporaneous report that might offer further critical insights. The Sixth Amendment does not
confer the right to present testimony free from the legitimate demands of the adversarial system; one cannot
invoke the Sixth Amendment as a justification for preshort answer is that the disclosure order resulted from respondent's
voluntary election to make testimonial use of his investigator's re~
port. Moreover, apart from this waiver, we think that the concern
voiced by respondent fails to recognize the limited and conditional
nature of the court•s ardn·.
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senting what might have been a half-truth. Deciding;
as we do, that it was within the court's discretion to a,s..
sure that the jury would hear the full testimony of the
investigator rather than a truncated portion favorable
to respondent, we think it would be artificial indeed to
deprive the court of the power to effectuat.e that judgment. Nor do we find constitutional significance in the
fact that the court in this instance was able to exclude
the testimony in advance rather than receive it in evidence and thereafter charge the jury to disregard it when
respondent's counsel refused, as he said he would, to
produce the report.1 0
The judgment of the Court of Appeals for the Ninth
Circuit is therefore
Reversed.

MR. JusTICE DouGLAS took no part in the consideration
or decision of this case.

Respondent additionally argues that certain statements by the
prosecution and the District Court's exclusion of purported expert
testimony justify reversal of the verdict, and that the Court of Appeals' decision should be affirmed on those grounds. The Court of
Appeals rejected respondent's challenge to the exclusion o ~
mony of the proffered expert, 501 F. 2d, at 150--151,~
E spondent
not present 111a.m l!flUetieR to this Court in a cross-petition for
certiorari. Without questioning our jurisdiction to consider these
alternative grounds for affirmance of the decision below, cf. Langes
v. G.reen, 282 U. S. 531, 538 (1931) ; Dandridge v. William,;, 397
U. S. 471 , 475-476, n. 6 (1970); see generally Stern, When to Cross
Appeal or Cross-Petition-Certainty or Confusion, 87 Harv. L. Rev.
763 (1974), we do not consider these contentions worthy of consideration. Each involves an issue that is committed to the triaI
court's discretion. In the absence of a strong suggestion of an abuseof that discretion or an indication that the issues are of sufficient
general importance to justify the grant of certiorari we decline to
entertain them.
16
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No. 74-634 - United States v. Nobles

Dear Byron:
Please join me in your concurring opinion.
Sincerelyr

Mr. Justice White
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.JUSTICE THURGOOD MARSHALL

Re: No. 74-634, United States v. Robert Lee Nobles

Dear Lewis:
Please join me.
Sincerely,

c,~ .
T.M.
Mr. Justice Powell
cc: The Conference
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June 19, 1975

No. 74-634

United States v. Nobles

Dear Mr. Putzel:
The line-up in the above case is as follows:
Powell, J., delivered the opinion of the Court, in
which Burger, C.J., Brennan, Stewart, Marshall and Blackmun,
JJ., joined.

White, J., filed a concurring opinion, in

which Rehnquist, J., joined.

Douglas, J., took no part

in the decision of this case.

As Justice White did not join all of our opinion, it
may not be appropriate to list this opinion as gnanimous.
Sincerely,

Mr. Henry Putzel, jr.
lfp/ss
cc:

Mr. Comio
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This case is here on certiorari to the Court of
Appeals for the Ninth Circuit.

An investigator for the

defendant in a criminal case obtained, prior to trial,
a statement from a prosecution witness.

The witness

was cross examined by defense counsel on the subject
matter of the statement.

Thereafter, and for impeachment

purposes, the defense called the investigator to testify
as to his interview with the prosecution's witness.
Defense counsel advised the court, however, that he
would not produce the written statement.
The Court of Appeals, reversing the District Court,
held that both the Fifth Amendment and Federal Criminal
Procedure Rule 16 protected the statement from compelled
disclosure.
We take a different view.

The Fifth Amendment

privilege, being personal to the defendant, does not
extend to the statement of a third-party witness.
Nor does Rule 16 authorize a different result,
as it relates only to pretrial discovery.
Defendant also asserted a "work products" privilege,
but even if that privilege would have been available it

-

-

2.

was waived by defendant when he proposed to make a
testimonial use of the statement.
Accordingly, we reverse the Court of Appeals.

Mr. Justice White filed a concurring opinion, in
which Mr. Justice Rehnquist joined.

Mr. Justice Douglas

took no part in the decision of this case.
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3rd DRAFT

SUPREME COURT OF THE UNITED STATES

I

No,

United State~,
Petitioner,

v.

Rabert Lee Nobles.

74,--634

On Writ of Certiorari to the United
States Court of Appell-ls for the
Ninth Circuit.

[June 23, 1975)

MR. JusTICE PowELL delivered the opinion of the
Court.
In a criminal trial, defense counsel sought to impeach
the credibility of key prosecution witnesses by testimony
of a defense investigator regarding statements previously
obtained from the witnesses by the investigator. The
question presented here is whether in these circumstances
a federal trial court may compel the defense to reveal
the relevant portions of the investigator's report for the
prosecution's use in cross-examining him. The U. S.
Court of Appeals for the Ninth Circuit concluded that it
cannot. 510 F. 2d 146. We granted certiorari, 419
U.S. 1120 (1975), and now reverse.

I
Respondent was tried and convicted on charges arising from an armed robbery of a federally insured bank.
The only significant evidence linking him to the crime
was the identification testimony of two witnesses, a
bank teller and a salesman who was in the bank during
the robbery.1 Respondent offered an alibi but, as the
1

The only other evidence introduced against respondent was a
statement made at the time of arrest in which he denied that he

.
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Court of Appeals recognized, 510 F. 2d, at 150, his strongest defense centered around attempts to discredit these
eyewitnesses. Defense efforts to impeach them gave rise
to the events that lead to this decision.
In the course of preparing respondent's defense, an
investigator for the defense interviewed both witnesses
and preserved the essence of those conversations in a writ'ien report. When the witnesses testified for the prosecution, respondent's counsel relied on the report in conduct-ing their cross-examination. Counsel asked the bank
·teller whether he recalled having told the investigator
that he had seen only the back of the man he identified
· as respondent. The witness replied that he did not remember making such a statement. He was allowed,
· despite defense counsel's initial objection, to refresh his
recollection by referring to a portion of the investigator's
report. The ~prosecutor also was allowed to see briefly
the relevant portion of the report. 2 The witness thereafter testified that although the report indicated that he
told the investigatorhe- had seen only respondent's back,
he in fact had seen more than that and continued to
insist that respondent was the bank robber.
The other witness acknowledged on cross-examination
that he too had spoken to the defense investigator. Respondent's counsel twice inquired whether he told the
· -: investigator that "all blacks looked alike" to him, and
· in each instance the witness denied having made such a
·- statement. The prosecution again sought inspection of
the relevant portion of the investigator's report, and
responclen:t's ,counsel again objected. The court declined
--~.,::Was Robert Nobles and subsequently stated that he knew that the
FBI had been looking for him.
' 2 Counsel for the Government complained that the portion of the
report produced at this time was illegible. The witness' testimony
indicates, however, that he had no difficulty reading it.
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to order disclosure at that time, but ruled that it would
be required if the investigator testified as to the witnesses' alleged statements from the witness stand. 3 The
court further advised that it would examine the investigator's report in camera and would excise all reference to
matters not relevant to the precise statements at issue.
After the prosecution completed its case, respondent
called the investigator as a defense witness. The court
reiterated that a copy of the report, inspected and editeq.
in camera, would have to be submitted to Government
counsel at the completion of the investigator's impeac~ment testimony. When respondent's counsel stated th:,tt
he did not intend to produce the report, the court ruled
that the investigator would not be allowed to testify
about his interviews with the witnesses.4
3

The essence of the District Court's order was as follows:
''[If the investigator] is allowed to testify it would be necessary
that those portions of [the] investigative report which contain the
statements of the impeached witnesses will have to be turned over
to the prosecution; nothing else in that report.
·

.

.

.

"If he testifies in any way about impeaching statements made by
either of the two witnesses, then it is the Court's view that the
government is entitled to look at his report and only those portions
of that report which contain the alleged impeaching statements of
the witnesses." App. 31.
4
Athough the portion of the report containing the bank teller's
alleged statement previously was revealed and marked for identification, it was not introduced into evidence. When the discussion
of the investigator's testimony subsequently arose, counsel for the
Government noted that he had only a limited opportunity to glance
at the statement, and he then requested disclosure of that portion of
the report as well as the statement purportedly made by the
salesman.
As indicated above, the bank teller did not deny having made the
statement recorded in the investigator's report. It is thus possible
that the investigator's testimony on that point would not have
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The Court of Appeals for the Ninth Circuit~ while
acknowledging that the trial court's ruling constituted
a "very limited and seemingly judicious restriction,"
501 F. 2d, at 151, nevertheless considered it reversible
error. Citing United States v. Wright, U. S. App.
D. C. - , 489 F. 2d 1181, 1192 (1973), the court found
that the Fifth Amendment prohibited the disclosure condition imposed in this case. The court further held that
Rule 16 of the Federal Rules of Criminal Procedure,
while framed exclusively in terms of pretrial discovery,
precluded prosecutorial discovery at trial as well. 501
F. 2d, at 157; accord, United States v. Wright, supra, at
1190-1191. In each respect, we think the court erred.

II
The dual aim of our criminal justice system is "that
guilt shall not escape or innocence suffer," Berger v.
United States, 295 U. S. 78, 88 (1935). To this end,
we have placed our confidence in the adversary system,
entrusting to it the primary responsibility for developing relevant facts on which a determination of guilt or
innocence can be made. See United States v. Nixon,
418 U. S. 683, 709 (1974); Williams v. Florida,
399 U. S. 78, 82 (1970); Elkins v. United States, 364
U. S. 206, 234 (1960) (Frankfurter, J., dissenting).
constituted an impeachment of the statements of that witness within
the contemplation of the court's order and would not have given
rise to a duty of disclosure. Counsel did not pursue this point,
however, and did not seek further clarification of the issue. Respondent does not, and in view of the failure to develop the issue
at trial could not, urge this as a ground for reversal. Nor does
respondent maintain that the initial disclosure of the bank teller's
statement sufficed to satisfy the court's order. We therefore consider each of the two alleged statements in the report to be impeaching statements that would have been subject to disclosure if the
"investigator had testified about them.
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While the adversary system depends primarily on the
parties for the presentation and exploration of relevant
facts, the judiciary is not limited to the role of a referee
or supervisor. Its compulsory processes stand available
to require the presentation of evidence in court or before a grand jury. United States v. Nixon, supra;
Kastigar v. United States, 406 U.S. 441, 443-444 (1972);
Murphy v. Waterfront Comm'n, 378 U. S. 52, 93-94
(1964) (WHITE, J., concurring). As we recently observed in United States v. Nixon, supra, 417 U.S., at 709,
"We have elected to employ an adversary system
of criminal justice in which the parties contest all
issues before a court of law. The need to develop
all relevant facts in the adversary system is both
fundamental and comprehensive. The ends of
criminal justice would be defeated if judgments
were to be founded on a partial and speculative
presentation of the facts. The very integrity of
the judicial system and public confidence in the system depend on full disclosure of all the facts, within
the framework of the rules of evidence. To ensure
that justice is done, it is imperative to the function
of courts that compulsory process be available for
the production of evidence needed either by the
prosecution or by the defense."
Decisions of this Court repeatedly have recognized the
federal judiciary's inherent power to require the prosecution to produce the previously recorded statements of
its witnesses so that the defense may get the full benefit of cross-examination and the truth-finding process
may be enhanced. See, e. g., Jencks v. United States,
353 U. S. 657 (1957); 5 Gordon v. United States, 344
5 The discretion recognized by the Court in Jencks subsequently
was circumscribed by Congress in the so-called Jencks Act, 18
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U. S. 414 (1953); Goldman v. United States, 316 U. S.
129 (1942); Palermo v. United States, 360 U.S. 343, 361
(1959) (BRENNAN, J., concurring). At issue here is
whether, in a proper case, the prosecution can call upon
that same power for production of witness statements
that facilitate "full disclosure of all the [relevant] facts."
United States v. Nixon, supra, 491 U. S., at 707.
In this case, the defense proposed to call its investigator to impeach the identification testimony of the prosecution's eyewitnesses. It was evident from cross-examination that the investigator would testify that each
witness' recollection of the appearance of the individual
identified as respondent was considerably less clear at
an earlier time than it was at trial. It also appeared
that the investigator and one witness differed even as to
what the witness told him during the interview. The
investigator's contemporaneous report might provide
critical insight into the issues of credibility that the investigator's testimony would raise. It could assist the
jury in determining the extent to which the investigator's
testimony actually discredited the prosecution's witnesses. If, for example, the report failed to mention the
purported statement of one witness that "all blacks
looked alike," the jury might disregard the investigator's
version altogether. On the other hand, if this statement
appeared in the contemporaneously recorded report, it
would tend strongly to corroborate the investigator's
version of the interview and to diminish substantially the
reliability of that witness' identification. 6
U. S. C. § 3500. See generally Pal,ermo v. United States, 360 U. S.
343 (1959).
6
Rule 612 of the new Federal Rules of Evidence entitles an adverse party to inspect a writing relied on to refresh the recollection of a witness while testifying. The Rule also authorizes
disclosure of writings relied on to refresh recollection before testi-
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It was therefore apparent to the trial judge that the
investigator's report was highly relevant to the critical
issue of credibility. In this context, production of the
report might substantially enhance "the search for
truth," Williams v. Florida, 399 U. S. 78, 82 (1970).
We must determine whether compelling its production
was precluded by some privilege available to the defense
in the circumstances of this case.

III
A

The Court of Appeals concluded that the Fifth
,A.mendment renders criminal discovery "basically a oneway street." 501 F. 2d, at 154. Like many generalizations in constitutional law, this one is too broad. The
.-elationship between the accused's Fifth Amendment
rights and the prosecution's ability to discover materials
at trial must be identified in a more discriminating
manner.
The Fifth Amendment privilege against compulsory
self-incrimination is an "intimate and personal one,"
which protects "a private inner sanctum of individual
feeling and thought and proscribes state intrusion to
exact self-condemnation." Couch v. United States, 409
U. S. 322, 327 (1973); see also Bellis v. United States,
417 U. S. 85, 90-91 (1974); United States v. White, 322
U.S. 694, 698 (1944). As we noted in Couch, 409 U.S.,
at 328, "the privilege is a personal privilege: it adheres
fying if the court deems it necessary in the interests of
justice. The party obtaining the writing thereafter can use it in
cross-examining the witness and can introduce into evidence those
portions that relate to the witness' testimony. Fed. Rule. Evid.
612. As the Federal Rules of Evidence were not in effect at the time
of respondent's trial, we have no occasion to consider them or their
applicability to the situation here presented.
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basically to the person, not to information that may incriminate him." 7
In this instance disclosure of the relevant portions of
the defense investigator's report would not impinge on
the fundamental values protected by the Fifth Amendment. The court's order was limited to statements
"allegedly made by third parties who were available as
-witnesses to both the prosecution and the defense. Re'Spondent did not prepare the report, and there is no
"suggestion that the portions subject to the disclosure
·order reflected any information that he conveyed to the
investigator. The fact that these statements of third
'p-arties were elicited by a defense investigator on respond<ent's behalf does not convert them into respondent's personal communications. Requiring their production from
the investigator therefore would not in any sense compel respondent to be a witness against himself or extort
communications from him.
We thus conclude that the Fifth Amendment pnvitege against compulsory self-incrimination, being per-sonal to the defendant, does not extend to the testimony
or statements of third parties called as witnesses at trial.
-The Court of Appeals' reliance on this constitutional
guarantee as a bar to the disclosure here ordered was
misplaced.
7
"The purpose of the relevant part of the Fifth Amendment is
to prevent compelled self-incrimination, not t o protect private information. Testimony demanded of a witness may be very private
indeed, but unless it is incriminating and protected by the Amendment or unless protected by one of the evidentiary privileges, it must
·be disclosed.)) Maness v. Meyers, 416 U. S. 449, 473-474 (1975)
(WHITE, J ., concurring). Moreover, t he constitutional guarantee
protects only against fo rced individual disclosure of a "testimonial or
communicative character," Schmerber v. California, 384 U. S. 757,
'761 (1966); see also United States v. Wade, 388 U. S. 218, 222
~1967 ) ; Gilb ert v. California, 388 U. S. 263 (1967).
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B
The Court of Appeals also held that Rule 16 of the
-Federal Rules of Criminal Procedure deprived the trial
court of the power to order disclosure of the relevant
,portions of the investigator's report. 8 Acknowledging
that the rule appears to control pretrial discovery only,
the court nonetheless determined that its reference to
the Jencks Act, 18 U. S. C. § 3500, signaled an intention
,that Rule 16 should control trial practice as well. We
\do not agree.
Both the language and history of Rule 16 indicate that
it addresses only pretrial discovery. Rule 16 (f) requires
.that a motion for discovery be filed "within 10 days after
arraignment or . . . such later reasonable time as the
,(lourt may permit," and further commands that it include all relief sought by the movant. When this provision is viewed in light of the Advisory Committee's admonition that it is designed to encourage promptness in
,filing and to enable the District Court to avoid unneces,sary delay or multiplication of motions, see Advisory
,Committee's Notes on Rule 16, 18 U.S. C. App., at 4494,
the pretrial focus of the rule becomes apparent. The
Government's right of discovery arises only after the
defendant has successfully sought discovery under sub8

Rule 16 ( c), which establishes the Government's reciprocal right
of pretrial discovery, excepts "reports, memoranda, or other internal
:defense documents made by the defendant, or his attorneys or agents
in connection with the investigation or defense of the case, or of statements made by the defendant, or by government or defense wit.nesses, or by prospective government or defense witnesses, to the
defendant, his agents or attorneys." Fed. Rule Crim. Proc. 16 (c).
'That Rule therefore would not authorize pretrial discovery of the
-investigator's report. The proposed amendments to the Federal
Rules of Criminal Procedure leave this subsection substantially unchanged. See Proposed Rule 16 of Criminal Procedure. 62 F. R. D.

.~71, 305-306 (1974).
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sections (a) (2) or (b) and is confined to matters "which
the defendant intends to produce at trial." Fed. Rule
Crim. Proc. 16 (c). This hardly suggests any intention
that the rule would limit the court's power to order production once trial has begun. 9 Finally, the Advisory
Committee's Notes emphasize its pretrial character.
Those notes repeatedly characterize the rule as a provision governing pretrial disclosure, never once suggesting that it was intended to constrict a district court's
control over evidentiary questions arising at trial. 18
tJ. S. C. App. , at 4493-4495.
The incorporation of the Jencks Act limitation on the
pretrial right of discovery provided by Rule 16 does not
express a contrary intent. It only restricts the defendant's right of pretrial discovery in a manner that recondles that provision with the Jencks Act limitation on
the trial court's discretion over evidentiary matters. It
certainly does not convert Rule 16 into a general limita'tion on the trial court's broad discretion as to evidentiary questions at trial. Cf. Giles v. Maryland, 386 U. S.
'66, 101 (1967) (Fortas, J., concurring). 10 We conclude,
therefore, that Rule 16 imposes no constraint on the
b Rule 16 (g) imposes a duty to notify opposing counsel or the
court of the additional materials previously requested or inspected
"that are subject to discovery or inspection under the rule, and it
contemplates that this obligation will continue during trial. The
obligation under Rule 16 (g) depends, however, on a previous request
for or order of discovery. The fact that this provision may have
some effect on the parties' conduct during trial does not convert
(he rule into a general limitation on the court's inherent power to
control evidentiary matters.
10
We note also that the commentators who have considered Rule
i6 have not suggested that it is directed to the court's control of
evidentiary questions arising at trial. See, e. g., Nakell, Criminal
Discovery for the Defense and Prosecution-the Developing Constitutional Considerations, 50 N. C. L. Rev. 437, 494-514 (1972);
llezneck, The New Federal Rules of Criminal Procedure, 54 Geo.
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District Court's power to condition the impeachment
testimony of respondent's witness on the production of
the relevant portions of his investigative report. In extending the rule into the trial context, the Court of Appeals erred.

IV
Respondent contends further that the work product
doctrine exempts the investigator's report from disclosure
at trial. While we agree that this doctrine applies to
criminal litigation as well as civil, we find its protection
unavailable in this case.
The work product doctrine, recognized by this Court
in Hickman v. Taylor, 329 U. S. 495 (1947), reflects the
strong "public policy underlying the orderly prosecution
and defense of legal claims." Id., at 510; see also, id.,
at 514-515 (Jackson, J., concurring). As the Court there
observed,
'"Historically, a lawyer is an officer of the court and
is bound to work for the advancement of justice
while faithfully -protecting the rightful interests of
bis clients. 1n performing his various duties, however, it is essential that a lawyer work with a certain degree of privacy, free from unnecessary in'trusion by opposing parties and their counsel.
·Proper presentation of a client's case demands that
·he assemble information, sift what he considers to
·be relevant from the irrelevant facts, prepare his
legal theories and plan his strategy without undue
and needless interference. That is the historical and
necessary way in which lawyers act within the
framework of our system of jurisprudence to promote justice and to protect their clients' interests.
L. J. 1276, 1279, 1282 n. 19 (1966). Note, Prosecutorial Discovery
Under Proposed Rule 16, 85 Harv. L. Rev. 994 (1972).
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'¥his work is reflected, of course, in interviews,
statements, memoranda, correspondence, briefs,
mental impressions, personal beliefs and countless other tangible and intangible ways-aptly
though roughly termed by the Circuit Court of Appeals in this case as the 'work product of a lawyer.'
Were such materials open to opposing counsel on
mere demand, much of what is now put down in
writing would remain unwritten. An attorney's
thoughts, heretofore inviolate, would not be his
p,wn. Inefficiency, unfairness and sharp practices
would inevitably develop in the giving of legal advice and in the preparation of cases for trial. The
effect on the legal profession would be demoralizing. And the interests of the clients and the cause
of justice would be poorly served.'' ld: , at 510-511.
The Court therefore recognized a qualified privilege for
certain materials prepared by an attorney "acting- for
his client in anticipation of litigation.'' Id. , at 508.11
See generally 4 Moore's Federal Practice, TT 26.63 (1974);
McCormick, The Law of Evi'd-ence 204--209 (2d ed.
1-972); Note, Developments in the Law-Discovery, 74
Harv. h Rev. 940, 1027-1046' (1961).
Although the work product doctrine most frequently
is asserted as a bar to discovery in civil litigation, its
role in assuring the proper functioning of the criminal
justice system is even more vital. The interests of society and the accused in obtaining a fair and accurate
resolution of the question of guilt or innocence demand
that adequate safeguards assure the thorough preparation and presentation of each side of the case.1 2
As the Court recognized in Hickmatn v. Taylor, 329 U. S. 495,
508 (1947), the work product doctrine is distinct from and broader
than the attorney-client privilege.
~ ,A number of state and federal decisions have recognized the
11
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At its core, the work product doctrine shelters the
mental processes of the attorney, providing a privileged
area within which he can analyze and prepare his client's
case. But the doctrine is an intensely practical one,
grounded in the realities of litigation in our adversary
system. One of those realities is that attorneys often
must rely on the assistance of investigators and other
agents in the compilation of materials in preparation
for trial. It is therefore necessary that the doctrine
protect material prepared by agents for the attorney as
well as those prepared by the attorney himself .13 Moreover, the concerns reflected in the work product doctrine
do not disappear once trial has begun. Disclosure of
an attorney's efforts at trial, as surely as disclosure during pretrial discovery, could disrupt the orderly development and presentation of his case. We need not, however, undertake here to delineate the scope of the doctrine at trial, for in this instance it is clear that the
role of the work product doctrine in the criminal law, and have
applied its protections to the files of the prosecution and the accused alike. See, e. g., Arizona v. Bowen, 104 Ariz. 138, 449 P. 2d
603, cert. denied, 396 U. S. 912 (1969); State ex rel. Polley v.
Superior Ct. of Sta. Cruz Co., 81 Ariz. 127, 302 P. 2d 263 (1956);
Peel v. Florida, 154 So. 2d 910 (1963); State v. Montague, 101 N. J.
Sup. 483, 244 A. 2d 699 (1968); In re Grand Jury .Proceedings,
Duffy v. United States, 473 F. 2d 840 (CA8 1973); In re Terkeltoub,
256 F. Supp. 683 (SDNY 1966).
13
The sole issue in Hickman related to materials prepared by an
attorney, and courts thereafter disagreed over whether the doctrine
applied as well to materials prepared on his behalf. See Report on
Proposed Amendments by Advisory Committee on Rules of Civil
Procedure, 48 F. R. D. 487, 501 (1970); 4 Moore's Federal Practice,
126.63 [8]. Necessarily, it must. This view is reflected in the
Federal Rules of Civil Procedure, see Fed. Rule Civ. Proc. 26 (b) (3),
and in Rule 16 of the Criminal Rules as well, see Fed. Rule Crim.
Proc. 16 (b) and (c); cf. McCormick, The Law of Evidence, 208
(2d ed. 1972).
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defense waived such right as may have existed to invoke
its protections,
The privilege derived from the work-product doc.
trine is not absolute. Like other qualified privileges, it
may be waived. Here respondent sought to adduce the
testimony of the investigator and contrast his recollec.
tion of the contested statements with that of the prosepution's witnesses. Respondent, by electing to present
the investigator as a witness, waived ~he privilege with
respEwt to matters covered in his testimony.14 Respondent can no more advance the work product doctrine to
sustain a unilateral testimonial use of work product materials than he could elect to testify in his own behalf and
. ther,eafter assert his Fifth Amendment privilege to re, -sist m:oss-.examination on -R1at,ters reasonably related to
, those brought out in direct examination. See, e.g., Mc/Gautha v. Californw, 402 U. -S. 183, 215 (1971) .1 5
14 What constitutes a waivey with re\Pect to work product materials depends, of course, upon the circumstances. Counsel necessarily makes use throughout t rial of the notes, clocuments and other
internal materials prepared to present adequat ely his client's case,
and often relies on t hem in examining witnesses. When so used,
there normally is no waiver. But where, as here, counsel attempts
t o make a t estimonial use of these materials the normal rules of
evidence come into play with respect to cross-examination and
production of documents.
1 5 We cannot accept respondent's contention that the disclosure
order violated his Sixth Amendment right to effective assistance
of counsel. This claim is .predicated on the assumption that disclosure of a defense investigator's notes in this and similar cases
will compromise counsel's ability to investigate and prepare the
defense case thoroughly. Respondent maintains that even the
·· limited disclosure required in this case will impair the relationship
,_. of trust and confidence between client and attorney and will inhibit
other members of the "defense team" from gathering information
essential to the effective preparation of t he case. See American Bar
· ~sociation Standards, The Defense Function § 3.1 (a) (1971). The
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V
)!'inally, our examination of the record persuades us
that the District Court properly exercised its discretion
in this instance. The court authorized no general "fishing expedition" into the defense files or indeed even into
the defense investigator's report. Cf. United States v.
Wright, supra. Rather, its considered ruling was quite
limited in scope, opening to prosecution scrutiny only
the portion of the report that related to the testimony
the investigator would offer to discredit the witnesses'
identification testimony. The court further afforded
respondent the maximum opportunity to assist in avoiding unwarranted disclosure or to exercise an informed
choice to call for the investigator's testimony and thereby
open his report to examination.
The court's preclusion sanction was an entirely proper
method of assuring compliance with its order. Respondent's argument that this ruling deprived him of
the Sixth Amendment rights to compulsory process and
cross-examination misconceives the issue. The District
Court did not bar the investigator's testimony. Cf.
Washington v. Texas, 388 U. S. 14, 19 (1967). It
merely prevented respondent from presenting to the jury
a partial view of the credibility issue by adducing the
investigator's testimony and thereafter refusing to disclose the contemporaneous report that might offer further critical insights. The Sixth Amendment does not
confer the right to present testimony free from the legitimate demands of the adversarial system; one cannot
invoke the Sixth Amendment as a justification for preshort answer is that the disclosure order resulted from respondent's
voluntary election to make testimonial use of his investigator's report. Moreover, apart from this waiver, we think that the concern
voiced by respondent fails to recognize the limited and conditional
nature of the court's order.

.

'
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senting what might have been a half-truth. 'Deciding,
as we do, that it was within the court's discretion to assure that the jury would hear the full testimony of the
investigator rather than a truncated portion favorable
to respondent, we think it would be artificial indeed to
deprive the court of the power to effectuate that judgment. Nor do we find constitutional significance in the
fact that the court in this instance was able to exclude
the testimony in advance rather than receive it in evidence and thereafter charge the jury to disregard it when
respondent's coum1el refused, as he said he would, to
produce the report. 1 6
The judgment of the Court of Appeals for the Ninth
Circuit is therefore
Reversed.

MR. JusTICE DouGLAS took no part in the consideration
or decision of this case.
16

Respondent addit ionally argues that certain statements by t he
prosecution and t he District Court 's exclusion of purported expert
testimony justify reversal of the verdict, and that t he Court of Appeals' decision should be affirmed on those grounds. The Court of
Appeals rejected respondent 's challenge t o the exclusion of t he t estimoney of t he proffered expert, 501 F . 2d, at 150-151. R espondent
did not present t his issue or the question involving t he challenged
prosecuto rial statements t o t his Court in a cross-petition for
certiorari. Without questioning our jurisdiction to consider these
alternative grounds for affirmance of the decision below, cf. L angnes
v. Green, 282 U. S. 531, 538 (1931); Da:ndridge v. Williams, 397
U. S. 471, 475-476, n. 6 (1970); see generally Stern, When to Cross
Appeal or Cross-Petition-Certainty or Confusion, 87 Harv. L. Rev.
763 (1974), we do not consider these contentions wort hy of consideration. E ach involves an issue that is committed to the trial
court's discret ion. In the absence of a strong suggestion of an abuse
of that discretion or an indication that the issues are of sufficient
general importance to justify the grant of certiorari we decline to
entertain them.
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Michael Rodak, Jr., Clerk
United States Supreme Court
Washington, D.C. 20543

Re: United States v. Nobles,
17 Crim.L.Rptr. 3103 (6/23/75)
Dear Mr. Rodak:

~

At the risk of being pedantic, I would like to
co::.:-:::-2c:t enc ~f the ci -te.tion~ in Mr. ,Justice Powell's

recent decision in the above-entitl e d matter.
In Footnote 12, Mr. Justice Powe ll cited State v. Montague. 101
N.J. Super . 483, 244A 2d 699 (196 8 ) for th e proposition
that th e work product doctrine is applicable with respect
to the files of the pros ec ution and the accus e d alike,
State v. Montague , supra , was reversed in part by the Supreme
Court of New Jersey-.~ See State v. Montague,55 N.J. 387, 262
A.2d 398 (1970).
In New Jersey, we continue to adhere to the wo~k product
rule.
However, in State v. Montague, supra, our Supreme
Court held that statements of a d efense witness are discoverable at trial.
I am enclosing a copy of the New Jersey
Supreme Court's opinion.
Very truly yours,

5~Vv"° R ~~~
David S. Bai.me
Chief, Appellate Section
DSB:eb
Encl.

•

August 4, 1975

TO:

Mr. Putzel

FROM:

LFP, Jr.

RE:

United States v. Nobles

I attach, for your information, a letter of
July 30th from Davids. Baime, of the New Jersey
Division of Criminal Justice.
I think it is appropriate to correct the
citation in footnote 12, as indicated by Mr. Baime.

LFP, Jr.

UP/vsl
Enclosure

