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that it applies only to an indiv

papers, it did not apply '"to the y
entity such as a partnership whi cal
existence apart from its members re

only partnership records were so

rarrainls o conaratra Taocal anti t]u frvev s vatigay 3 vuinpeascw pLO-
duction of the records would not encroach on petr's privilege wiz:-

respect to personal records.

b. The CA recognized that United States v. White, 32

U.S. 694 (1944), involving an unincorporated labor union's recor:i:.
"'seemed to lay down a somewhat more involved test,'" but the panel
was satisfied that its conclusion comported with 'the fundamentezl
approach of that decision.' Petn. Appx., at Al6. The CA refuse:
to hinge production on a distinction between the records of a
large, presumably impersonal, partnership and those of a small
firm.

4. CONTENTIONS:

a., Noting that thie Canvt hae nowver addraccad tha
apnlication of the Fifth Amendment nrivilece to the honks and
records or a small closelv held nartnersplp, petr criticizes the
CA for '"disregard|ing| the functional approach of White as to
size and impersonality and apply[ing] a talismanic test to deny
automatically the application of the privilege to books and
records of any partnership regardless of size solely by reason cZ

the ssparate legal identity of the partnership.'" Petn., at 6.
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partners' willingness to make these records available to petr
alters their fundamental character. Moreover, the White test
cannot be reduced to a simple proposition based upon the size
of the organization. The distinction drawn by the Court re-
veals that it meant '"to protect organizations such as family
units, where personal interests predominate. Where, as here,
three individuals hold themselves out for the purpose of
practicing a profession and sharing profits therefrom, the
partnership records would reflect only their 'common or group
interests' under the standards of the White case.'" Response,
at 6.

The SG also points to prior authority in this Court
and in the lower federal courts sanctioning the CA 3's approach

.in this case. McPhaul v. United States, 364 U.S. 372, 380

(Civil Rights Congress officer holding records in representative

capacity); Curcio v. United States, 354 U.S. 118 (labor union

records); Ir we Mal Brothers Contracting Co., 444 F.2d 615

(CA 3 1971), cert. denied, 404 U.S. 857 (partnership); United

States v. Silverctein, 314 F.2d 789 (CA 2 1963), cert. denied, 37-

U.S. 807 (family real estate and rental management partnership; e=:

United States v. Warnes, 157 F.2d 797 (CA 7 19 ) (unincorporatec

0il drilling venture).

5. DISCUSRION: From all appearances, the anectinon nre-

sented is significant and recurs enough to warrant review. The C:

intimates that White prescribes ''a somewhat more involved test'






(
DV

criminal penalties. However, if the probe is primarily aimed

at uncovering individual wrongdoing by a member of the partrnez-

ship, the individual, to the extent he has possession or consz-_:-

tive possession of the partnership's records, could assert t:=

privilege. By no means am I suggesting that this is necessari’-

the correct application of White, but one passage from the deciz::=

suggests that the investiecative focus analvsis outlined above Iz

not far-fetched.

"The greater portion of evidence of wrong-

doing by an organization or its representatives
is usually to be found in the official records
and documents of that organization. Were the
cloak of privilege to be thrown around these
impersonal records and documents, effective
enforcement of many federal and state laws would
be impossible. . . . [The privilege against self-
incrimination was never intended] to protect
cconomic or other interests of such organizations
so as to nullify appropriate governmental regu-
lation." 322 U.S., at 700.

Questions ftonechine 1inon the nrivilece against self-incriminesti-z

go to the verv nerve center of our constitutional svstem sincs

"[tlhe privilege reflects a complex of our fundamental values =:

aspirations, and marks an important advance in the developme=z ::Z
our liberty. . . . This Court has been zealous to safeguard ==

values that underlie the privilege.'" Kastigar v. United Stez:z:.

406 U.S. 441, 444-45 (1972) (footnotes omitted). This case rzi:z:
important auestions of first impression implicating the reac: =2

the Fifth Amendment privilege. Regardless of the ultimate rez:_.

tion of the issue, it would appear that the answer should comz ‘T

this Court.

"



There is a response.

10/1/73 0'Donnell Opinion in
Petn. Appx.

ME
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to new offices, leaving the former partnership’s financial
records with Kolsby and Wolf. where they remained for
more than three years.  In February or Marceh of 1973,
however, shortly before issuance of the subpoena m this
case, petitioner's scerctary, aecting at the direction of
petitioner or his attorney, removed the records from the
old premises and brought them to Bellis' new office

On May 1. 1973, Belhs was served with a subpocena
directing him to appear and testify before a federal grand
jury and to bring with hinn “all partuership records
currently i youwr possession for e partacrstig 0 e his
Kolsby & Wolf tor the vears TSR o 1069 Peiri or
appeared on May U, bat retused to prosliee the o veds
clanming, inter alw, his Fifth \isendinent  priviiege
against selt-mmerimmation.  \rter a hearmg oefor the
District Court on May & and 10 the court held tha
petitioner’s  personal privilege did oot extend 1o the
partnership’s financial books and records, and ordered
their production by May 1o When petittioner reap-
peared before the grand jury on that date and agan,
refused to produce the subpoenaed reconds, the isieet
Court hekd him m envil contempt, wna released b, o
his own recognizance pending an expedited appeal

On July 9, 1973, the Court of Appeals affirned o a
per curiane opinion. L re Grand Sury Tiecstgaiion
483 F. 2d 961 (C.A3 1973). Relving on ths Court's
deeision in United States v. White, 322 1. R, 694 (1944 )
the Court of Appeals stated that “the privilege has
always been regarded as personal 1 the sense that it
applies only to an individial's words <r personal papers’
and thus held that the privilege against scelf-inerinina-
tion did not apply to “records of an entity sueh s o

"Although the wordmg of the <ubpoena was arsnabh Froug
enongh 1o encompiss thermn, the Distnet Conr exnreash cvelie e
any ehient tiles from the ~cope of 1t~ nrder












73=190—0PINION
6 BELLIS ». UNITED STATES

Since no artificial organization may utilize the personal
privilege against self-inerimination, the Court found that
it follows that an individual acting in his offical capacity
on behalt of the organization may likewise not take
advantage of his personal privilege. In view of the
Inescapable fact that an artificial entity can only act to
produce its records through its individual officers or
agents, recognition of the individual's claim of privilege
with respect to the finaneial records of the organization
would substantially undermive obo eh Thoe)!
that the organization itself s not entiticd to clann ainy
Fifth Amendment privilege, and largely frustrate legii-
mate governmental regulation of such organizations
Mr. Justice Murphy put it well

“The scope and nature of the cconomic activities
of Incorporated and unincorporated organizations
and their representatives demand that the constitu-
tional power of the federal and state governments
to regulate those activitics be correxpondingly effec-
tive.  The greater portion of evidence of wrongdoing
by an organization or its representatives s wrually
to be found in the official records and documents of
that organization. Were the cloak of the privilege
to be thrown around these impersonal records and
documents, effective enforcement of many federal
and state laws would be impossible. The framers
of the constitutional guarantec aguinst congyise ey
self-disclosure, who were interested primarily in pro-
tecting individual civil liberties, cannot be sand 1

have intended the privilege to be av.slable to proteo
economic or other interests of sueh organizations <.
as to nullify appropriate goverumental regulations.”
fd., at 700 (ecitations omitted)

See also Hilson v. United Staotes, SUPre, 4t 3854-385
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[

Despite the force of these arguments, we coneclude that
the lower courts properly applied the Hhite rule in the
circumstances of this case. While small, the partnership
here did have an established institutional identity inde~
pendent of its individual partners. This was not au
uhformal association or a témporary arrangement for the
andertaking of a few projects of short-lived duration.
Rather, the partnership represented a formal institu-
tional arrangement organized for the eontintuing conduct
of the firm's legal practiee  The partnership was o
existence for nearly Io vedrs oror (o s coluntary s
solution.”  Although 1t may net have had o formal
constitution or bylaws to govern 1rs mternal affairs <tute

involved the “compulsory production of i man s privatc papers.
Ld. o at 6220 Tt was only after Boyd had held that the Fitth Amend-
ment privilege applied to the compelled production of docunen s tha
rhe question of the extension of thix prineiple to the records o
artificial entities arose. We do not helieve that the Conrt o Boyo
can bhe sud 10 have deaded the issne presented today Sce Lotea
States v. Onassis, 125 F. Supp. 190, 208 (1) € 1954)

In any event, the Conrt wm Boyd did not guire imte the winre of
the Boyvd & Sons partae:ship or the capacnty in o whieh rhe mvoie
wis acquired or held.  Absent sueh an nginry, we are unable to
determine how our dectsion today woudd affeet the residr ot Boyd
on the faects of that caze. Neep -— nfra.

Petitioner properly concedes thai the dissolution of the parine
ship does not afford him any greater chnm to the privilege than he
wotld have f the firm were sl vecnve Bried for petinoeans 0

no 12, Under Pennsvlvama low, diszolution ot the parinershy
pot terminafe the entity rather v conmires cntd the winding g
of the partnership affairs & completed, 39 P Sen A o (P

don's 1964), which has not vev ocenred e this case Morcooor s
Court’s deetsion have made elear thar the dissolution of aoeor, oo
tion does not eive the enstodian of the corporate records oy greatcr
efaim to the Fifth Amendment privitege.  Wheeler v, Unated States
supra, 226 U S at 489-490, Grant v United States, supra, 227
U N, at 200 We see no reazon why the =ame should not be e
o the records of a partnersInp ofier i< dissoluna,
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partnership law imposed on the firm a certain organiza-
tional structure in the absence of any contrary agreement
by the partners; ' for example, it guaranteed to each of
the partners the equal right to participate in the manage-
ment and control of the firm, 59 Pa. Stat. Ann. § 51 (e)
(Purdon’s 1964), and prescribed that majority rule gov-
erned the conduct of the firm’s business, id., §51 (h)”
The firm maintained a bank account in the partnership
name, had stationery using the firmm name on its letter-
head, and. in general. held itself ont to third parties as
an entity with an mdependent mistioaco o dentic,
employed six persons in addition to its purters, ineind-
ing two other attorneys who practiced law on behall of
the firm, rather than as individuals o1 their own behalf.
It filed separate partnership returns for tederal tax pur-
poses, as required by $6031 of the Internal Revenue
Code." State law permitted the firim to be sued, 12 Pa.
Stat. Ann, Rule 2128 (Purdon’s 1967), and to hold title
to property, 9 Pa. Stat. Aun. §13¢3 0 in the parther-

t The record m this case 1= quite ~ketchy, and 1t 1 unelear whethes
the partnership here had adopted a formal partnership agreement,
Petitioner appaiently had a 459 mterest i the profits of the firm
which suggests that there may have been =uch an agreement How-
ever, there 1 no indicanion that anv such agreciment made any -
terial change m the provisions of state inw rezuding the nrmage-
ment and control of the firm or the righes o the other partiers
with respeet to the firim’s finanel records.  In auy evenr, the
existence of a formal partnership ag:eement would merely remforee
our conclusion that the partnership ix properly regurded as an de-
pendent entity with a relatively forma) organization

» Pennsyvlvania has adopted the provisions of the Uniform Partners
ship Aet, which 1z alko mw foree w 40 other States and the Distriet
of Columbia

5 As we observed only lust Terny, o “partnership = regurded -
an mdependently recognizable entity apart from the aggregntc ol -
partners” for a munber of purposes under the Internal Revenge
Code.  United States v Basye, 410 T 8 341, 1S (1873)
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ship name, and generally regarded the partnership as a
distinet entity for numerous other purposes.’
Equally important, we believe that petitioner is hold-
ing the subpoenaet! partnership records primarily in a
represéntative capacity, and that the representative
aspect of his possession ])redominates over whatever
direct personal interest he may have in the records™ It

“Of course, state and federal law do not rreat partnerships as
distinet entities for all purposes. But we think that partnerships
bear cnough of the indicin of legad entities 1o he treated as <vel for
the purpose of our analysx of the Fifth Amenduient ss=ne presenter
m thix case. The fact that partnei=hips e ot vewed soleiv -
entities is anmaterial for this purpose  See ! optod States v Ut
supra, 322 T3 ar 64

~ Peritioner argues that as o partner i b Lo beone e

i the firm's records as co-owner which entites B 1o claon
privilege aganst self-merimmaion  Buosich oo e
CXINTS I A 1)zlxtllt'rs}11]) of any =s1ze. Moreover  ne sae owne rshey
interest 1s presented i the case of o tuor woon oroother e
corporated association.  The Court’s decision nr Wite clearly estiib-
lished that the mere existence of such an ownership mterest 1= not in
wsdlf sufficient to establish a el of privilege,  See also Hheeler s
Umted States, supra, 226 U 8., at 380440 Grant v wsted States.
supra, 227 U8 at 79-50

Perttioner also argues that the poo TSRO N |
under investigation by the grang Jur o bee e s 0 et

of the inquiry  Assuming that this ix crues 1t doss noi Lve pet
tioner any greater claim ro the privilege  We have rejocted this
same argument i holding that the priviiege cannot be nrantannes,
with respect to corporate records, m words tully appheable her

“Nor iz it an answer to =ay that m the present case the mquiry
before the grand jury was not dirceted agamst the corporation 1t=elf
The appeltant had no greater right to withhold the hooks by reason
of the fact that the corporanion wax not charged with crinal
abuses  That, 1f the corporation had been <o charged, he would
have been compelled to submit the book< to suspection, despite the
consequienees to himself, =sufficiently shows the absence of am biests
for a elaim on hix part of personal privilege as to them, 1 could nos
depend upon the guestion whether or vot anofher was ey
Wdson v Unated States. supra, 221 1 2 583
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is important to emphasize that the subpoenaed docu-
ments do not relate to any legal matter on which peti-
tioner may have worked himsclf, or to anything else n
which petitioner may have had any direct personal
involvement. Although such work would have been per-
formed in a formal sense on behalf of the firim, peti-
tioner’s argument that realistically this was only his
personal legal practice might in this context be persua-
sive  But the District Court here exeluded any such
documents from the scope of its order.  See n. 1. supra
[nstead, the documents which petiticoer has been ordere
to produce are merely the finaneind books an Lrcords -
the partnership  These reflect the receipts and dishues
ments of the entire firm, ineluding ineome generated by
and salaries paid to the employees of the firng a1
financial transactions of tho other partners

Petitioner holds these records subjecet ro the vights
granted to the other partners by state partnership law
Petitioner has no direet ownership terest in the records:
rather. under state law. they are partnership property
and petitioner's mterest o partuership anpert
derivative interest subject 1o signsicant boorran < S
Ellis v. Ellis, 415 Pa. 412, 415416 205 0 20 5F 540
550 (1964)  Petitioner has no right t¢ nse this  veperts
for other than partnership purposes without the consein
of the other partners. 59 Pa. Stat Ann. 372 (2)ca»
Petitioner is of course accountable to the partuership as
a fiduciary, id., § 54 (1). and his possession of the firm's
financial records is especially subject to his fidueiary
obligations to the other partners.  Indeed, Penmsylvanis
law specifically provides that “every parine. <hall ar ab
times have access to and mayv inspect and copy anv ot
[the partuership books|.” [d 527 To facilitate this

* Signifieantly, the Conrt w Wiate, i pomnting out that amoy
records were generally open To ms=peetion by the members, 322 17 8
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substantial difference in the form of the business enter-
prise. See In re Grand Jury Subpoena Duces Tecun.
358 F. Supp. 661, 668 (Md. 1973).

What the Court's “test” in W hite does suggest, however,
is that there may still be instances where the individual's
direet personal interest in records of a group entity pre-
dominates over the representative aspeet of his possession.
As noted above, this might well be true if the subpoenaed
documents were the individual's own work produet. This
might also be a different case if it tnvolved a small
family partnership. see {Tnited Stetes v Slutsly, 352 F
SU})]). 1105 (SDA\XV 197“_)) , [ re A\u[);/ e o p b gces T
81 F. Supp. 418, 421 (ND Cul. 19435 o as the Soberte
General suggests, Brief for the United Statesoat 22 20
if there were some other pre-existing relationship: of confi-
dentiality among the partners. si these sitanon e
closeness of the relationships witnin the parthership and
the strong identification of the individual with the group
may justify a finding that the persouai imterest of th
mdividual should prevail.  See U nited States v Onassis
125 F. Supp. 190, 210 ¢D. ¢ 154 But i the erean-
stances of this case, 1t 18 the pe titioner s po=sesion ot the
partnership’s finaneial records 1 o representative ea-
pacity which predomimates, and cotnpets onr holdmg that
his personal privilege agaist  ~eli-terimmation s
inapplicable..
- Affrrmea.

RSV

-~
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a man's "writings and his possessions" and omit any reference
to the fact that the privilege is directed to the extraction
of "self-condemnation", you have broadened the principle
further than any of our cases to date has done.

On page 8, you say that the record must "in fact be
organizational records held in a representative capacity and
not documents in which the individual has a significant
personal interest. In other words, it must be truly meaning-
ful to say that the records demanded are the records of the
organization rather than those of any individual, and to
fairly describe the individual's possession as being in a
representative capacity, as custodian on behalf of the organiza-
tion, rather than in a personal capacity." Almost identical
language appears on page 14 and again on page 17. I certainly
agree that an individual holding personal records in a personal
capacity could claim whatever privilege the Fifth Amendment
gives him and that the government could not rely on White to
obtain them. But it seems to me that your language suggests
that even though the records are in fact those of a corporation
or partnership, if an individual holding them has a "significant
personal interest" in them, or if he holds them "in a personal
capacity", a different result might be reached here. I do not
see how an individual can possess corporate records "in a
personal capacity", and in the case of purely financial records
such as this, I do not know what you mean when you say that the
case might be different if the individual possessing them "has
a significant personal interest" in them. Presumably every
individual has a significant personal interest in not being
incriminated by corporate records in his possession, but since
we are affirming the judgment of the Third Circuit here I take
it that is not the type of interest to which you refer. I am
puzzled by the meaning of this language, and think that perhaps
lower courts may be, too.

Sincerely,| |

Mr. Justice Marshall

Copies to the Conference
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Washington, D. §. 20513 -

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR. May 6, 1974

RE: No. 73-190 Bellijs v. United States

Dear Thurgood:

I agree.

Sincerely,

Lo

Mr. Justice Marshall

cc: The Conference
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Dear Thurgood,

I am glad to join your opinion for the Court
in this case.
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Mr. ‘J ustice Marshall

Copies to the Conference
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Me. JusTicE MarsHALL delivered the opinion of the
Court.

The question presented in this case is whether a
partner in a small law firm may invoke his personal
privilege against self-incrimination to justify his refusal
to comply with a subpoena requiring production of the
partnership’s financial records.

Until 1969, petitioner Isadore Bellis was the senior
partner in Bellis, Kolsby & Wolf, a law firm in Phila-
delphia. The firm was formed in 1955 or 1956. There
were three partners in the firm, the three individuals
listed in the firm name. In addition, the firm had about
six employees: two other attorneys who were associated
with the firm, one parttime; three secretaries; and a
receptionist.  Petitioner’s secretary doubled as the
partnership’s bookkeeper, under the direction of peti-
tioner and the firm’s independent accountant. The
firm’s financial records were therefore maintained in peti-
tioner’s office during his tenure at the firm,

Bellis left the firm in late 1969 to join another law
firm. The partnership was dissolved, although it is
apparently still in the process of winding up its affairs.
Kolsby and Wolf continued in practice together as a
new partnership, at the same premises. Bellis moved

The Chief Justice

Mr.

Mr

Mr.
Mr.
Mr.
Mr.
Mr.

ulated:

Justice
Justice
Justice
Justice
Justice
Justice
Justice

Douglas
Brennan
Stewart
White
Blackmun
Powell
Rehnquist

From: Marshall, J.

MAY 2 11974
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10 new ofhces, leaving the former partnership’s financial
records with Kolsby and Wolf, where they remamed for
more thanb three years. In February or March of 1973,
however, shortly before 1ssuanee of the subpoena in this
case, petitioner's seeretary, acting at the direction of
petitioner or his attorney. removed the records from the
old prenuses and brought them to Bellis' new office.

On May 1, 1973, Bellis was served with a subpoena
directing him to appear and testify before a federal grand
jury and to bring with him “all partnership records
currently 1 your possession for the partnership of Bellis,
Kolshby & Wolf for the years 1968 and 1969."  Petitioner
appeared on May 9, but refused to produce the records,
claimmg, wter ala, s Fifth Amendment privilege
against compulsory self-inerimination. After a hearing
before the District Court on May 9 and 10, the court held
that petitioner's personal privilege did not extend to the
partnership’s financial books and records, and ordered
their production by May 16.* When petitioner reap-
peared before the grand jury on that date and again
refused to produce the subpoenaed records, the District
Court held himn m ecivil contempt, and released him on
his own recognizance pending an expedited appeal.

On July 9, 1973, the Court of Appeals affirmed m a
per curiam opimon. Iu re Grand Jury Investigation,
483 F. 2d 961 (CA3 1973). Relymg on this Court’s
decision i UUnited States v. White, 322 U. S. 694 (1944),
the Court of Appeals stated that “the privilege has
always been regarded as personal in the sense that it
apphes only to an mdividual's words or personal papers”
and thus held that the privilege against self-incrimina-
tion did not apply to “records of an entity such as a

! Although  the wording ot the subpoena was arguably  broad
cnough to encompass them  the Distret Court expresslv exeluded
anv chent files from the seope ot 1= order,
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partnership which has a recognizable juridical existence
apart from its members.” Id., at 962. After Mgz.
Justice WaiTE had stayed the mandate ~f the Court of
Appeals on August 1, we granted certiorari, 414 U. S,
907 (1973). to consider this interpretation of the Fifth
Amendment privilege and the applicability of our White
decision in the circumstances of this case. We affirm.

It has long been established, of course, that the Fifth
Amendment privilege against compulsory self-incrimina=
tion protects an individual from compelled produection of
his personal papers and effects as well as compelled oral
testimony. In Boyd v. United States, 116 U. S. 616
(1886), we held that “any foreible and compulsory extor-
tion of a man’'s own testimony or of his private papers to
be used as evidence to conviet him of erime” would violate
the Fifth Amendment privilege. Id., at 630; see also 1d.,
at 633-635; Wilson v. United States, 221 U. S. 361, 377
(1911). The privilege applies to the business records of
the sole proprietor or sole practitioner as well as to per-
sonal doecuments containing more intimate information
about the individual’s private life. Boyd v. United States,
supra, Couch v. United States, 409 U. S. 322 (1973):
Hill v. Phalpott, 445 F. 2d 144 (CA7), cert. denied, 404
U. 8. 991 (1971) ; Stuart v. United States, 416 F. 2d 459,
462 (CA5 1969)  As the Court explained in United
States v. White, supra, at 698, “[t]he constitutional
privilege against self-incrimination . . . is designed to
prevent the use of legal process to force from the lips
of the accused mdividual the evidence necessary to con-
vict him or to force hun to produce and authenticate any
personal documents or effects that might incriminate
hun.” See also Curcio v United States, 354 U. S. 118,
125 (1957), Couch v. United States, supra, at 330-331.

On the other hand, an equally long line of cases has
established that an individual cannot rely upon the
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privilege to avoid producing the records of a collective
entity which are in his possession In a representative
capacity, even if these records might incriminate him
personally. This doctrine was first announced in a series
of cases dealing with corporate records. In Wilson v.
[nited States, 221 U, S. 361 (1911), the Court held that
an officer of a corporation could not claim his privilege
against compulsory self-incrimination to justify a refusal
to produce the corporate books and records in response to
a grand jury subpoena duces tecum directed to the corpo-
ration. A companion case, Dreier v. United States, 221
U. S. 394 (1911), held that the same result followed when
the subpoena requiring production of the corporate books
was directed to the individual corporate officer. In
Wheeler v. United States, 226 U. S. 478 (1913), the
Jourt held that no Fifth Amendment privilege could be
claimed with respeect to corporate records even though
the corporation had previously been dissolved. And
Grant v, United States, 227 U. 8. 74 (1913), applied this
principle to the records of a dissolved corporation where
the records were in the possession of the individual who
had been the corporation’s sole shareholder.

To some extent, these decisions were based upon the
particular incidents of the corporate form, the Court
observing that a corporation has limited powers granted
to it by the State in its charter, and is subject to the
retained ‘‘visitorial power” of the State to investigate
itg activities. See, e. g., Wilson v, United States, supra,
221 U. S., at 382-385. But any thought that the prin-
ciple formulated 1in these decisions was limited to
corporate records was put to rest in United States v.
White, 322 U. S. 694 (1944). In White, we held that
an officer of an unincor, -ated association, a labor union,
could not claim his privilege against compulsory self<
incrimnination to justify his refusal to produce the union’s
records pursuant to a grand jury subpoena. I hite an-
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nounced the general rule that the privilege could not be
employed by an individual to avoid production of the rec-
ords of an organization, which he holds in & representative
capacity as custodian on behalf of the group. Id., at 699-
700. Relying on W hite, we have since upheld compelled
production of the records of a variety of organizations over
individuals' claims of Fifth Amendment privilege. See,
e. g., United States v. Fleischman, 339 U. 8. 349, 357-358
(1950) (Joint Anti-Fascist Refugee Committee) ; Rogers
v. United States, 340 U. S. 367, 371-372 (1951) (Com-
munist Party of Denver); McPhaul v. United States,
364 U. S. 372, 380 (1960) (Civil Rights Congress). See
also Curcio v. United States, 354 U. S. 118 (1957) (local
labor union .

These decisions reflect the Court'’s consistent view that
the privilege against compulsory self-inerimination should
be “limited to its listoric funection of protecting only the
natural individual from compulsory inerimination through
his own testimony or personal records.” United States v.
White, supra, at 701. Whaite 1s only one of the many
cases to emphasiz that the Fifth Amendment privilege
1s a purely persona: one, most recent among them being
the Court’s decision last Terin in Couch v. United States,
409 U. S. 322, 327-328 (1973). Relying on this funda-
mental policy limiting the scope of the privilege the
Court in White held that “the papers and effects which
the privilege protects must be the private property of
the person claiming the privilege, or at least in his posses~
ston in a purely personal capacity.” 322 U. S., at 699.
Mr. Justice Murphy reasoned that “individuals, when
acting as members of a collective group, cannot be said
to be exercising their personal rights and duties nor to
be entitled to their purely personal privileges. Rather
they assume the rights, duties and privileges of the arti-
ficial entity or association of which they are agents or
officers and they are bound by its obligations.” [bid.
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Since no artificial organization may utilize the personal
privilege against compulsory self-incrimination, the Court
found that it follows that an individual acting in his offi=
cial capacity on behalf of the organization may likewise
not take advantage of his personal privilege. In view of
the inescapable fact that an artificial entity can only act
to produce its records through its individual officers ot
agents, recognition of the individual’s claim of privilege
with respect to the financial records of the organization
would substantially undermine the unchallenged rule
that the organization itself is not entitled to claim any
Fifth Amendment privilege, and largely frustrate legiti-
mate governmental regulation of such organizations.
Mr. Justice Murphy put it well:

“The scope and nature of the economic activities
of 1ncorporated and unincorporated organizations
and their representatives demand that the constitu-
tional power of the federal and state governments
to regulate those activities be correspondingly effec-
tive. The greater portion of evidence of wrongdoing
by an organization or its representatives is usually
to be found in the official records and documents of
that organization. Were the cloak of the privilege
to be thrown around these impersonal records and
documents, effective enforcement of many federal
and state laws would be impossible, The framers
of the constitutional guarantee against compulsory
self-disclosure, who were interested primarily in pro-
tecting individual civil liberties, cannot be said to
have intended the privilege to be available to protect
economic or other interests of such organizations so
as to nullify appropriate governmental regulations,”
Id,, at 700 (citations omitted).

See also Wilson v United States, supra, at 384-385,
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The Court’s decisions holding the privilege inapplicable
to the records of a collective entity also reflect a second,
though obviously interrelated policy underlying the priv-
ilege, the protection of an individual’s right to a “private
enclave where he may lead a private life.”” Murphy v.
Waterfront Comm’n, 378 U. S. 52, 55 (1964). We have
recognized that the Fifth Amendment “respects a private
inner sanctum of individual feeling and thought”’—an
inner sanctum which necessarily includes an individual’s
papers and effects to the extent that the privilege bars
their compulsory production and authentication—and
“proscribes state intrusion to extract self-condemnation.”
Couch v. United States, supra, at 327. See also Gris~
wold v. Connecticut, 381 U. 3. 479, 484 (1965). Pro-
tection of individual privacy was the major theme run-
ning through the Court’s decision in Boyd, see, e. g., 116
U. 8., at 630, and it was on this basis that the Court in
Wilson distinguished the corporate records involved in
that case from the private papers at issue in Boyd. See
221 U. 8., at 377, 380.

But a substantial claim of privacy or confidentiality
cannot often be maintained with respect to the financial
records of an organized collective entity. Control of
such records is generally strictly regulated by statute or
by the rules and regulations of the organization, and
access to the records is generally guaranteed to others in
the organization. In such circumstances, the custodian
of the organization’s records lacks the control over their
content and location and the right to keep them from
the view of others which would be characteristic of a
claim of privacy and confidentiality. Mr. Justice Mur-
phy recognized the significance of this in White; he
pointed out that organizational records “[u]sually, if not
always, . . are open to inspection by the members,” that
“this right may be enforced on appropriate occasions by
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available legal procedures,” and that “[t]hey therefore
embody no element of personal privacy.” 332 U. S, at
699-700. And here lies the modern-day relevance of
the visitorial powers doctrine rel” ' upon by the Court
in Wilson and the other cases aealing with corporate
records; the Court’s holding that no privilege exists
“where, by virtue of their character and the rules of
law applicable to them, the books and papers are held
subject to exanmination by the [state],” 221 U. S,, at 382,
can easily be understood as a recognition that corporate
records do not contain the requisite element of privacy
or confidentiality essential for the privilege to attach.

The analysis of the Court in White, of course, only
makes sense In the context of what the Court described
as “organized institutional activity.” 322 U, S., at 701.
This analysis presupposes the existence of an organization
which is recognized as an independent entity apart from
1ts individual members, The group must be relatively
well-organized and structured, and not merely a loose,
informal association of individuals. It must maintain
a distinet set of organizational records, and recognize
rights in its members of control and access to them. And
the records subpoenaed must in fact be organizational
records held in a representative capacity. In other words,
1t must be fair to say that the records demanded are the
records of the organization rather than those of the indi-
vidual under White.

The Court in White had little difficulty in concluding
that the demand for production of the official records of
a labor union, whether national or local, in the custody
of an officer of the union, met these tests. See id., at
701-703. The Court observed that a union’s existence
in fact, if not in law, was “as perpetual as that of any
corporation,” that the union operated under formal con-
stitutions, rules, and by-laws. and that it engaged in &
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‘broad scope of activities in which it was recognized as an
independent entity. The Court also pointed out that the
official union books and records were distinct from the
personal books and records of its members, that the union
restricted the permissible uses of these records, and that
it recognized its members’ rights to inspect them. Al-
though the Court was aware that the individual members
might legally hold title to the union records, the Court
characterized this interest as “nominal” rather than a
significant personal interest in them

We think it is similarly clear that partnerships may
and frequently do represent organized institutional ace
tivity so as to preclude any claim of Fifth Amendment
privilege with respect to the partnership’s financial rec-
ords. Some of the most powerful private institutions in
the Nation are conducted in the partnership form. Wall
Street law firms and stock brokerage firms provide sig=
nificant examples. These are often large, impersonal,
highly structured enterprises of essentially perpetual
duration. The personal interest of any individual
partner mn the financial records of a firm of this scope 1s
obviously highly attenuated. It 1s inconceivable that
a brokerage house with offices from coast to coast handling
billions of dollars of mvestment transactions annually
should be entitled to immunize its records from SEC
scrutiny solely because 1t operates as a partnership rather
than in the corporate form. Although none of the re-
ported cases has involved a partnership of quite this
magnmtude, 1t 1s hardly surprising that all of the courts
of appeals which have addressed the question have con-
cluded that White’s analysis requires rejection of any
claim of privilege in the financial records of a large busi-
ness enterprise conducted in the partnership form. In re
Mal Brothers Contracting Co., 444 F. 2d 615 (CA3),
cert. demied, 404 U S 857 (1971); United States v,
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Silverstein, 314 F. 2d 789 (CA2), cert. denied, 374 U. 8.
807 (1963) ; United States v. Wernes, 157 F. 2d 797, 800
(CA7 1946). See also United States v. Onassis, 125 F.
Supp. 190, 205-210 (D. C. 1954). Even those lower
courts which have held the privilege applicable in the
context of a smaller partnership have frequently acknowl-
edged that no absolute exclusion of the partnership form
from the White rule generally applicable to unincor-
porated associations is warranted. See, e. g., United
States v. Cogan, 257 F. Supp. 170, 173-174 (SDNY
1966) ; In re Subpoena Duces Tecum, 81 F. Supp. 418, 421
(ND Cal. 1948).

In this case, however, we are required to explore the
outer limits of the analysis of the Court in White. Peti-
tioner argues that in view of the modest size of the part-
nership involved here, 1t is unrealistic to consider the firm
as an entity independent of its three partners; rather, he
claims, the law firm embodies little more than the per-
sonal legal practice of the individual partners. More-
‘over, petitioner argues that he has a substantial and di-
rect ownership interest in the partnership records, and
does not hold them in a representative capacity.?

2 The petitioner also argues that we have already decided the issue
presented in this case, and held that the Fifth Amendment privilege
could be clammed with respeet to partnership records, in the Boyd
case It is true that the notice to produce involved in Boyd was
in fact issued to E. A. Boyd & Sons, a partnership. See 116 U. S, at
619. However, at this early stage n the development of our Fifth
Amendment jurisprudence, the potential significance of this fact was
not observed by either the parties or the Court. The parties treated:
the invoice at issue ax a private business record, and the contention
that it might be a partnership record held in a representative
capacity, and thus not within the scope of the privilege, was not
raised  The Court thercfore decided the case on the premise that it
involved the “compulsory production of a man’s private papers.”
Id., at 622 It was only after Boyd had held that the Fifth Amend-
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Despite the force of these arguments, we conclude that
the lower courts properly applied the White rule in the
circumstances of this case. While small, the partnership
here did have an established ihstitutional identity indes
pendent of its individual partners. This was not an
informal association or a temporary arrangement for the
undertaking of a few projects of short-lived duration,
Rather, the partnership represented a formal institu-
tional arrangement organized for the continuing conduct
of the firm’s legal practice. The partnership was in
existence for nearly 15 years prior to its voluntary dis-
solution.®  Although it may not have had a formal
constitution or bylaws to govern its internal affairs, state
partnership law imposed on the firm a certain organiza-
tional structure m the absence of any contrary agreement

ment privilege apphed to the compelled production of documents that
the question of the extension of this principle to the records of
artificial entities arose. We do not believe that the Court in Boyd
can be said to have decided the issue presented today. See United
States v. Onassis, 125 F. Supp. 190, 208 (D. C. 1954).

In any event, the Court in Boyd did not inquire into the nature of
the Boyd & Sons partnership or the capacity in which the invoice
was acquired or held. Absent such an inquiry, we are unable to
determime how our decision today would affect the result of Boyd
on the facts of that case See p. 17, infra.

3 Petitioner properly coneedes that the dissolution of the partner-
ship does not afford hun anyv greater claim to the privilege than he
would have 1if the firm were still active. Brief for petitioner, at 31
n. 12 Under Pennsylvania law, dissolution of the partnership does
not terminate the entity, rather it continues until the winding up

of the partnership affairs is completed, 53 Pa. Stat, Ann. § 92 (Pur-
don’s 1964), which has not yet occured in this case. Moreover, this
Court’s decision have made clear that the dissolution of a corpora-
tion does not give the custodian of the corporate records any greater
claim to the Fifth Amendment privilege. Wheeler v. United States,
supra, 226 1. S, at 489-490: Grant v. United States, supra, 227
I7. 8., at 80. We see no reason why the same should not be true
of the records of a partnership after its dissolution,
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by the partners; * for example, it guaranteed to each of
the partners the equal right to participate in the manage-
ment and control of the firm, 59 Pa. Stat. Ann. § 51 (e)
(Purdon’s 1964), and prescribed that majority rule gov«
erned the conduct of the firm’s business, id., § 51 (h).?
The firm maintained a bank account in the partnership
name, had stationery using the firm nane on its letter-
head, and, in general, held itself out to third parties as
an entity with an independent institutional identity. It
employed six persons in addition to its partners, includ-
ing two other attorneys who practiced law on behalf of
the firm, rather than as individuals on their own behalf.
It filed separate partnership returns for federal tax pur-
poses, as required by § 6031 of the Internal Revenue
Code.® State law permitted the firm to be sued, 12 Pa,
Stat. Ann. Rule 2128 (Purdon’s 1967), and to hold title
to property, 59 Pa. Stat. Ann. § 13 (3), in the partner-

+ The record in this case 1s quite sketchy, and it is unclear whether
the partnership here had adopted a formal partnership agreement.
Petitioner apparently had a 459% interest in the profits of the firm,
which suggests that there may have been such an agreement. How-
ever, there is 1o indication that any such agreement made any ma-
terial change in the provisions of state law regarding the manage-
ment and control of the firm or the rights of the other partners
with respeet to the finn's financial records. In any event, the
existence of a formal partnership agreement would merely reinforce
our conclusion that the partnership is properly regarded as an inde-
pendent entity with a relatively formal organization.

5 Pennsylvania has adopted the provisions of the Uniform Partner-
ship Act, which iz also in force in 40 other States and the District
of Columbia

6 As we observed only last Term, a “partnership 1s regarded as
an independently recognizable entity apurt from the aggregate of its
partners” for a number of purposes under the Internal Revenue
Code 'nited States v Basye, 410 U S 441, 448 (1973).
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ship name, and generally regarded the partnership as a
distinet entity for numerous other purposes.”

Equally important, we believe it is fair to say that
petitioner is holding the subpoenaed partnership records
in a representative capacity. The documents which

7Of course, state and federal law do not treat partnerships as
distinet entities for all purposes. But we think that partnerships
bear enough of the mdicia of legal entities to be treated as such for
the purpose of our analysis of the Fifth Amendment issue presented
in this cage. The fact that partnmerships are not viewed solely as
entities is immaterial for this purpose. See United States v. White,
supra, 322 U, S, at 697

8 Petitioner argues that as a partner in the firm, he has an interest
in the firm’s records as co-owner which entitles him to claim the
privilege against self-incrimination. But such an ownership interest
exists in a partnership of any size. Moreover, the same ownership
interest is presented in the case of a labor union or other unin-
corporated association. The Court’s decision in White clearly estab-
lished that the mere existence of such an ownership interest is not in
itself sufficient to establish a claim of privilege. See also Wheeler v.
United States, supra, 226 U. S., at 489—490; Grant v. United States,
supra, 227 U. 8., at 79-80

Mr. JusTice DouvcLas argues mm dissent that the partnership as an
entity is not under investigution by the grand jury, rather that peti-
tioner is the target of the inquiry. Assuming that this is true, it does
not give petitioner any greater claim to the privilege. We have re-
jected this same argument in holding that the privilege cannot be
mamtained with respect to corporate records, m words fully apphea-
ble here

“Nor is 1t an answer to say that in the present case the inquiry
before the grand jury was not directed against the corporation itself.
The appellant had no greater right to withhold the books by reason
“of the fact that the corporation was not charged with criminal
abuses. That, if the corporation had been so che d, he would
have been compelled to submit the books to inspection, despite the
consequences to himself, sufficiently shows the absence of any basis
for a claim on his part of personal privilege as to them; it could not
depend upon the question whether on not another was accused.”
Wilson v. United States, supra, 221 U S, at 385
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petitioner has becen ordered to produce are merély
the financial books and records of the partnership.’
These reflect the reccipts and disbursements of the
entire firm, including income generated by salaries
paid to the employees of the firm and the finan-
cial transactions of the other parthers. Petitionc.
holds these records subject to the rights granted
to the other partners by state partnership law.
Petitioner has no direct ownership interest in the records;
rather, under state law, they are partnership property,
and petitioner’'s interest in partnership property is a
derivative interest subject to significant limitations. See
Ellis v. Ellis, 415 Pa. 412, 415-416, 203 A. 2d 547, 549-
550 (1964). Petitioner has no right to use this property
for other than partnership purposes without the consent
of the other partners. 59 Pa. Stat. Ann. §72 (2)(a).
Petitioner is of course accountable to the partnership as
a fidueiary, id., § 54 (1), and his possession of the firm’s
financial records is especially subject to his fiduciary
obligations to the other partners. Indeed, Pennsylvania
law specifically provides that “every partner shall at all
times have access to and may inspect and copy any of
[the partnership books].” [Id., § 52.*° To facilitate this
right of access, petitioner was required to keep these

9 Significantly, the Distriet Court here excluded any client files
from the scope of its order. See n, 1, supra. A different case might
be presented if petitioner had been ordered to produce files containing
work which he had personally performed on behalf of his clients,
even if these files might for some purposes be viewed as those of
the partnership.

1 The Court m Hte. m pomting out that union records
were generally open to inspection by the members, 322 U, S,
at 699-700, relied upon Guthrie v. Harkness, 199 U, S, 148, 153
(1905), where the Court observed that *‘the members of an ordinary
partnership [have the same nght] to examine their company’s
books.”

ard
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financial books and records at the firm’s ptincipal place
of business, at least during the active life of the partner-
ship. Ibid. The othér partners in the firm were—and
still are—entitled to enforce these rights through legal
action by demanding production of the records in a suit
for a formal accounting: [d., § 55,

It should be noted also that petitioner was content to
leave these records with the other members of the
partnership at their principal place of business for more
than three years after he left the firm. Moreover, the
Government contends that the other partners in the firm
had agreed to turn the records over to the grand jury
before discovering that petitioner had removed them from
their offices, and that they made an unavailing demand
upon petitioner to return the records. Whether or not
petitioner’s present possession of these records is an
unlawful infringement of the rights of the other partners,
this provides additional support for our conclusion that
it is the organizational character of the records and the
representative aspect of petitioner’s present possession of
them which predominates over his belatedly discovered
personal interest in them.

Petitioner relies heavily on language in the Court’s
opinion in White which suggests that the “test” for de-
termining the applicability of the Fifth Amendment priv-
ilege in this area is whether the organization “has a char-
acter so impersonal in the scope of it membership and
activities that it cannot be said to embody or represent
the purely private or personal interests of its constituents,
but rather to embody their common or group interests
only.” 322 U. S, at 701 We must admit our agree-

11 To mplement these rights, Pennsylvania law permits any
partner to bring swit against the partnership, and the partnership
ta- sue any partner 12 Pa Stat Ann Rule 2129,
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‘ment with the Solicitor General's observation that “it 18
difficult to know precisely what situations the formula-
tion in White was intended to include within the pro=
tection of the privilege.” Brief for the United States,
at 21. The Court in White, after stating its test, did not
really apply it, nor has any of the subsequent decisions
of this Court. On its face, the test is not particularly
helpful in the broad range of cases, including this one,
where the organization embodies neither “purely . . .
personal interests’” nor “group interests only,” but rather
some combination of the two.

In any event, we do not believe that the Court’s formu-
lation in White ca. e reduced to a simple proposition
based solely upon the size of the organization. Tt is well
settled that no privilege can be claimed by the custodian
of corporate records, regardless of how small the corpora-
tion may be. Grant v. United States, supra, 227 U. S.
74 Fineberg v. United States, 393 F. 2d 417, 420 (CA9
1968) ; Hair Industry, Ltd. v. United States, 340 F. 2d
510 (CA2 1965); cf. George Campbell Painting Corp. v.
Reid, 392 U. S. 286 (1968). Every State has now adopted
laws permitting incorporation of professional associations,
and increasing numbers of lawyers, doctors, and other
professionals are choosing to conduct their business af-
fairs in the corporate form rather than the more tradi-
wional partnership.  Whether corporation or partnership,
many of these firms will be independent entities
whose financial records are held by a member of the firm
In a representative capacity. In these eircumstances, the
applicability of the privilege should not turn on an in-
substantial difference 1n the form of the business enter-
prise. See [rn re Grand Jury Subpoena Duces Tecum,
358 F. Supp. 661, 668 (Md. 1973).

This nught be a different case if 1t mvolved a small
family partnership. see United States v. Slutsky, 352 F.

GM
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Supp. 1105 (SDNY 1972) ; In re Subpoena Duces Tecum,
81 F. Supp. 418, 421 (ND Cal. 1948), or, as the Solicitor
teneral suggests, Brief for the United States, at 22-23,
if there were some other pre-existing relationship of confi-__
dentiality among the partners. But in the circumstances
of this case. the petitioner’s possession of the partner-
ship's financial records in what can be fairly said to be
a representative capacity compels our holding that his
personal privilege against compulsory self-inerimination
ts inapplicable.

Affirmed,
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