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Preliminary Memo

June 1, 1973 Conference
List 1, Sheet 1

NO. =N AN

CALIFORNIA Timely
BANKERS ASS'N. Appeal from USDC
N.D. California
V. (Hamlin, C.J.;
East & Sweigert)
SCHULTZ
No. 72-1196
STARK Timely
Appeal from USDC
Ve N.D. California
(Hamlin, C.J.;
SHULTZ East & Sweigert)

1. Avppellants, plaintiffs below and appellees in
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3. PRFASONING OF THE DISTRICT COURT:

a. As to the general recordkeeping require-
ments of Title I, the District Court simply stated that
"since we find no constitutional violation in these record-
keeping provisions, as such, we reject plaintiffs' conten-
tions. . . ."

b. With respect to the foreign transactions re-
porting requirements, the court noted: (1) the statute is
"limited to a narrowly described area of international fi-
nancial transactions'; (2) this Court has permitted ereater
surveillance by the executive where foreien relations are
invoivea tnan 1s permiltted 1n domestlc matters; (3) the Act
CullLalils pLuteuuLdl PLoLecLLons, luciudilng a provision au-
thorizing the Secretary to get a search warrant if he '"has
reason to believe that monetary instruments' are being
transported in violation of the foreign transactions require-

ments.

4, CONTENTIONS:

a. Title I. California Bankers Association [CBATJ,
appellant in No. 72-985, attacks onlv the recordkeenine re-
quirements of Title I. 1l¢ waiucarus cuacr cue ace wases vanks
"unwilling and unwitting diarists of their customers' financial

lives,"

and that requiring banks to keep records so that the
Government can check up on the depositors -- not the banks --

is as unreasonable and unconstitutional as requiring a phone
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company to retain recordings of all of its customers'

calls. Further, CBA argues that the Act has an unreason-
able scope and requires unnecessary amounts of records to

be kept. The ACLU. in No. 72-1196, makes similar arguments:
(L) the recoruncep.ing requirements are ditrerent rrom others
first because of the ''staggering' scope and size of the
material "seized" and second because the ''coercion of record-
keeping [is] not directed to the regulation of the record-
keeper but to the sirvaillance of someona eplse'; (2) the
effect of these requirements is to ''create' evidence or to
"preserve it beyond its normal life'" and such use of massive
recordkeeping for law enforcement purposes is violative of
the First and Fourteenth Amendments, just as a requirement
that the phone company keep records of all calls would be.
The ACLU further argues that this Court should extend the
right to privacy to individual's financial affairs and the
records thereof.

The €7 ~~wmbnwn #hons crnwed nen ~we~—ants, roughly
as follows: (1) the Act containe na dieclaenre nravieinong
and therefare all theee attacks an the vecardkesnino reanire-
menrs Aare nrematriire; 1T would only be relevant when the
government ¥ries to obtain copies of this newly created gold-
mine of information. (2) The Act's disclosure requirements
are not ''staggering'; Congress found as a legislative fact

that most of the records were alreadv being kent bv banks,



(3) This case is basically like Shapiro v. United States,

335 U.S. 1 (1948), in that it involves records required

to be kept by the Government, although here -- unlike most
recordkeeping cases -- there is generally no question about
self-incrimination of the recordkeeper. The SG further argues

that thi~ ¢ mnat o nswiwane ~oqe and Griswold, et al., are

"wholly inapposite here.” (Appx. A of the SG's Brief lists
numerous recordkeeping statutes.)

b. Title II. Appellant in No. 72-985 does not
attack this titie, as rar as I can tell. The ACLU does,
however, Basically, it argues that the reporting requirement
seizes an unreasonable amount of information in light of the
purpose to be achieved: '"The government has never argued
that simply because a large cash transaction is outside the
'customary conduct' [one of the Secretary's exceptions] of one
of the parties that it is likely to be illegal. . . ." The
ACLU further argues that it makes no difference that the

seizure involves information about transactions that happened

to cross bc ders and, therefore, United States v. United States

District Court may not be invoked to support a broader latitude

for this st veillance than the one struck down for domestic
transactions. Finally, relying on Marchetti and Grossé, 390
U.S. 39, 62 (1968), the ACLU claims that the reporting require-
ments violate its members' Fifth Amendment right against self-

incrimination.
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The SG stresses that the Government has plenary
power to regulate foreign commerce and that that power
surely includes the power to ''prevent the channels of
foreign commerce from being employed for the purpose of vio-
lating United States criminal, tax and regulatory laws or
for the purpose of concealing the fruits of . . . criminal
activity." Further, the SG notes that not all international
transactions are involved, but only ''certain transactions
involving the physical transportation of monetary amounts in
excess of $5,000," and the information required is limited
to the name of the taxpayer and the nature and si;g of his
accounts. The SG further argues that the self-incriminatioi.
claim is premature, since appellants have not yet been asked
to give any information at all.

5. DISCUSSION: TI apoligize for the shoddiness of the

treatment of these cases. They az=m obviously involved -se&th
some ~nmnlav wamilotrnwr enhamae that are barely sketched out
here. If any of the flavor of the issues has managed to get
through, I would suggest one of two courses: First, since I
assume the Crrwt w311 sramt +n mobn rha Cavcssmantlo annng]

in ¥~ 771072 these two appeals could be taken as well.
Alternatively, No. 72-985 could be summarily affirmed, since
it deals only with the general recordkeeping requirements and
(in my view) is virtually frivolous. Similarly, notation of

jurisdiction in No. 72-1196 could be limited to consideration



of Title II. 1In this way, all of Title II would be before
the Court, without having to also deal with Title I.
There is a response.
5/23/73 Hoffman DC OP in JS
E .
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institutions (not the private party) to file reports of
transactions involving (no personal checks),
and only if such transactions are in excess of $10,000.

3. REASONING OF THE DISTRICT COURT: The key fact

about the District Court's holding (with Judge Hamlin dis-
senting) is that it focuses on the statute as written, rather
than on the regulations promulgated thereunder. So viewed,

the majority posed the following question:

T ' o "~ 7" r these pro-
visi i ; ing =n evecu-
ti--- ~~~=- ~f ~~--me——ant to 2
f and parcasco <O
o N 1sactions with
them, tr =r+inmnle wnmnwt +n St with-
out pre .. __ .. ___._ __ __.___istrative

CrimmAar o Afriithem A~ A TrTAavean - +hA Ar\i-n-;]
N .

(
1 b

Lore mme e e e g g s

the part of bank customers, is such an

invasion of a citizen's right of privacy

as amounts to an unreasonable search

vithin the meaning of the Fourth Amend-

nent.
The Court neld that it was. It was g palled by the sweeping
character of the regulation enacted and concluded that the
sweep was unnecessary, and infringed on the reasonable expecta-
tion that a person's ~*~~"s (in particular) will be returned to
him and not channeled routinely through a government bureaucracy.
The District Court stressed that the statute authorized the
Secretary to require reports from all parties to the transaction,

that transactions including personal checks could be included,

and that there was no minimum dollar limit on the transactions
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appropriate to consider the Act as implemented in light of
the obvious intent of Congress to leave much of the implementa-
tion to the Secretary of the Treasury. There are no responses.
Ideally, they should be called for. But because it's June,
and the parties have filed appeals of their own, it may be
permissible to just note this appeal now, without waiting until
the fall for responses. (The record does not indicate that a
stay has been granted. Perhaps it should also be noted that,
although the District Court granted only a preliminary injunc-
tion, both the court and the parties have treated it as being
permanent.)

There is no response.

5/22/73 Hoffman DC in Juris. State-
ment Appx. (43)

ME
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MEMORANDUM

TO: Mr. John Buckley DATE: March 25, 1974

FROM: Lewis F. Powell, Jr.

72-985, 72-1073, 72-1196 - The California
Bankers Cases

Everyone has now joined an opinion except Justice Marshall
and me. Even the Chief Justice has joined up.

It is predictable that Justice Marshall will join one or
both of the dissenting opinions prior to Friday.

As Friday will be the last Conference before April 12,
we should decide to bring these cases down at our Conference
next Friday.

Sally will deliver the file to you, which contains
Rehnquist's opinion with my notes on the cover. You will
observe that I am inclined to join all of the opinion with
the possible exception of the reporting requirement as to
domestic transactions. Justice Rehnquist reasons that since
the regulations adopted apply on to currency of $10,000 or
more, we need not be concerned with the broad authorization
of § 221 of the Act. Do our cases support his position in

this respect? In Mourning v. Family Publications Service, Inc.,

(decided last term), the Court went a long ways in saying that
all an act need do is broadly authorize regulations and the

agency may adopt pretty much what it pleases. I wanted to



dissent on that ground, but found no support from any other
Justice. I finally dissented alone on a narrower ground.

I have not had time to study carefully the Brennan and
Douglas dissents filed in the present cases. My impression,
however, is that both of them go well beyond my concern which
is directed only to the broad authority vested in the Secretary
with respect to “~—~~+d~ +womanakiane If there are Supreme
Court cases to support me, I would be inclined (i) to join all
of Rehnquist's opinion except with respect to that aspect of
it, and (ii) to file only a sentence or two in dissent, stating
that the standardless grant of authority to report each and
every transaction - however small and whether relating to
currency or not is ar -7 d ArTomnsdae A8 Tandalakdarn navoaee
I do not know whether there is authority for the view that
if the power were fully exercised, other constitutional rights
(e.g. Fourth and Fifth Amendment) would be implicated.

In any event, I would like your advice promptly. If there
is authority to support my views, please rough me out the
briefest possible dissent on this one aspect of the law.

As to standing, I think the ACLU's claim to standing is
transparently pretextual and I would deny it. If my currency
transactions were reported to the government, how/gguigow

whether or not I belonged to the ACLU? I do not recall whether

Rehnquist ruled on the ACLU standing issue.



I do agree with Rehnquist that the California Bankers
A.sociation has no standing to assert vicariously Fourth
A1 mdment claims on behalf of customers. See 44, 45 of his

o nion.

L.F.P., Jr.
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entailing criminal or civil liability. Under the Act, the
Secretary of the Treasury is authorized to prescribe by
regulation certain recordkeeping and reporting require-
ments for banks and other financial institutions in this
country. Because it has a bearing on our treatment of
some of the Issues raised by the parties, we think 1t
important to note that the Act’s eivil and eriminal penal-
ties attach only upon violation of regulations promul-
gated by the Secretary; if the Secretary were to do
nothing, the Act itself would impose no penalties on
anyone.

The express purpose of the Act 1s to require the main-
tenance of records, and the making of certain reports,
which “have a high degree of usefulness in eriminal, tax,
or regulatory investigations or proceedings.” 12 U. 8. C,
$31829b (a)(2), 1951; 31 U. 8. C. ¥1051. Congress
was apparently concerned with two major probleins in
connection with the enforcement of the regulatory, tax,
and criminal laws of the United States.

First, there was a need to insure that domestic banks
and financial institutions continued to maintain adequate
records of their financial transactions with their cus-
tomers. Congress found that the recent growth of finan-
cial institutions in the United States had been paralleled
by an increase in eriminal activity which made use of
these institutions.  While many of the records which the
Secretary by regulation ultimately required to be kept
had been traditionally maintained by the voluntary
action of many domestic financial institutions, Congress

tBee generally 8. Rep. No. 91-1139, 91st Cong., 2d Sess. (1970);
H. R. Rep. No. 91-975, Y1t Cong.. 2d Sess, (1970); Hearings betore
the House Commuttee on Banking and Currency on Foreign Bank
Secreey and Bank Records, 91zt Cong., Ist and 2d Sess. (1970):
Hearings before the Subeommittee on Fmancwd Institutions of the
Senate Commttee on Banking and Curreney on Foreign Bank
Secrecy (8. 3678), 9lst Cong., 2d Sess (1970),
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noted that in recent years some larger banks had
abolished or limited the practice of photocopying checks,
drafts, and similar instruments drawn on them and pre-
sented for payment. The absence of such records,
whether through failure to make them in the first
mstance or through failure to retain them, was thought
to seriously impair the ability of the Federal Govern-
ment to enforce the tnyriad eriminal, tax, and regulatory
provisions of laws which Congress had enacted. At the
same timne, it was recoghized by Congress that such
required records would “not be automatically available
for law enforcement purposes [but could| only be
obtained through existing legal process.” S. Rep. No.
91-1139. 91st Cong.. 2d Sess.. 10 (1970): see H, R. Rep.
No 91-975, 91st Cong.. 2d Sess.. 5 (1970)

In addition, Congress felt that there were situations
where the deposit and withdrawal of large amounts of
currency or of monetary instruments which were the
equivalent of currency should be actually reported to the
Government.  While reports of this nature had been
required by previous regulations issued by the Treasury
Department, 1t was felt that more precise and detailed
reporting requirenients were needed. The Secretary was
therefore authorized to require the reporting of what may
be described as large domestic financial transactions in
eurrency or its equivalent.

Second, Congress was concerned about a serious and
widespread use of foreign financial nstitutions, located
m jurisdictions with strict laws of seerecy as to bank
activity, for the purpose of violating or evading domestic
criminal, tax, and regulatory enactinents. The House
Report on the bill. No 91-975. supra. at 12. described
the situation in these words

“Considerable testimony was received by the Com-
mittee from the Justice Departiment  the United.
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States Attorney for the Southern District of New
York, the Treasury Department. the Internal Reve-
nue Service, the Securities and Exchange Commis-
sion, the Defense Departinent and the Agency for
International Development about serious and wide-
spread use of foreign financial facilities located in
secrecy jurisdictions for the purpose of violating
American law. Secret foreign bank accounts and
seeret foreign financial institutions have permitted
proliferation of ‘white collar’ erime; have served as
the financial underpinning of organized eriminal
operations in the United States; have becn utilized
by Americans to evade income taxes, conceal assets
illegally and purchase gold; have allowed Americans
and others to avoid the law and regulations govern-
ing securities and exchanges; have served as essen-
tial ingredients in frauds including schemes to
defraud the United States; have served as the
ultimate depository of black market proceeds from
Vietnam; have served as a source of questionable
financing for conglomerate and other corporate stock
acquisitions, mergers and takeovers; have covered
conspiracies to steal from the U, S. defense and for-
eign aid funds; and have served as a cleansing agent
for ‘hot’ or illegally obtained monies

“The debilitating effects of the use of these secret
Institutions on Americans and the Ainerican econ-
omy are vast. It has been estiinated that hundreds
of millions in tax revenues have been lost. Unwar-
ranted and unwanted credit is being pumped into
our markets. There have been some cases of corpo-
ration directors, officers and employees who. through
deceit and violation of law, enriched themselves
or endangered the financial sounduess of their com-
panies to the detriment of their stockholders.
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Criminals engaged in illegal gambling, skimnming,
and narcotics traffic are operating their financial
affairs with an impunity that approaches statutory
exemption

“When Jaw enforcement personnel are confronted
with the secret foreign bank account or the secret
financial institution they are placed in an impossible
position. In order to receive evidence and testimony
regarding activities in the secrecy jurisdiction they
nmust subject themselves to a time consuming and
ofttimes fruitless foreign legal process.  Kven when
procedural obstacles are overcome, the foreign juriss
dietions rigidly enforee their secrecy laws against
their own domestic nstitutions and employees.

“One of the most damaging cffects of an Aneri=
can's use of sccret foreign financial facilities is its
undermining of the fairness of our tax laws. Secret
foreign financial facilities, particularly i Switzer-
land, are available only to the wealthy. To open
a secret Swiss accouut normally requires a substan~
tial deposit, but such an account otfers a convenient
means of evading U. N, taxes, In these days when
the ecitizens of this country are crying out for tax
reform and relief. it is grossly unfair to leave the
secret foreign bank account opeh as a convenient
avenue of tax evasion. The former U. S. Attorney
for the Southern District of New York has character-
ized the secret foreign bank account as the largest
single tax loophole permitted by American law ™

While most of the recordkeeping requirements imposed
by the Secretary under the Act merely require the banks
to keep records which most of them had in the past
voluntarily kept and retained, and while mueh of the
required reporting of domestic transaetions had been
required by earlier Treasury regulations in effect for:
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nearly 30 years,” there is no denying the impressive sweep
of the authority conferred upon the Secretary of the
Treasury by the Bank Secrecy Act of 1970. While an
Act conferring such broad authority over transactions
such as these might well surprise or even shock those
who lived in an earlier era, the latter did not live to see
the time when bank accounts would join chocolate,
cheese, and watches as a symbol of the Swiss economy.
Nor did they live to see the heavy utilization of our
domestic banking system by the minions of organized
crime as well as by millions of legitimate businessmen.
The challenges made here to the Bank Secrecy Aet are
directed not to any want of legislative authority in Con-
gress to treat the subject, but instead to the Aet’s asserted
violation of specific constitutional prohibitions.

Titla T nf the Act, and the mmplementing --~ "1tions
PrCanusmason thereunaa, oy the Secretary of the 1icasury,

ALAIVIEULEIE FURUAGLUIVIIO LU UILL 1LUJUL LD UL LLL udlll UJLLITCS UL

B I

and foreign -

A. Trrie [--THE Prroormmmsssrs Doereees oo

Title I of the Bank Secrecy Aect contains the gen-.
eral recordkeeping requirements for banks and other
financial institutions, as provided by the Secretary by
regulation. Section 101 of the Act, 12 U. S. C. § 1829b,,
applies by its terms only to federally insured banks. It
contains congressional findings “that adequate records:
maintained by insured banks have a high degree of use--

28ce n. 11, infra.
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s

fulness in criminal, tax, and regulatory investigations and
proceedings.” The major requirements of the section
are that insured banks record the identities of persons
having accounts with thein and of persons having signa-
ture authority thereover, in such forin as the Secretary
may require. To the extent that the Secretary deter-
mines by regulation that such records would have the

RPN I €% AP, I DA (S Ao [RDEpE A R AR R

1

LU BU AU FUL ey Sy, Gt AREUR Y AL LRR R A RE G 3 LU
of each check, draft, or other instrument received by it
for deposit or collection, together with an identification
of the party for whose account it is to be deposited or
collected. Section 101 further authorizes the Secretary
to require insured banks to maintain a record of the
identity of all individuals who engage in transactions
which are reportable by the bank under Title II of the
Act, and authorizes the Secretary to prescribe the
required retention period for such records. Section 102,
12 U, 8. C. §1730d, ammends the National Housing Act to
authorize the Necretary to apply similar recordkeeping
requirements to institutions insured thereunder. See-
tions 121 and 123 of the Act, 12 U. 8. €. $§ 1953, 1955,
authorize the Secretary to issue regulations applying
similar recordkeeping requirements to additional domestic
financial institutions,”

3 Under section 123 (b), the authority of the Secretary extends
to any perszon engaging in the business of

‘(1) Issuing or redeeming checks, money orders, travelers’ checks,
or similar instruments, except ax an ineident to the conduct of its
own nonfinancial busmess

“(2) Transferring funds or credits domestically or mternationally.

“(3) Operating a4 currency exchange or otherwise dealing 1 foreigy
currencies or credits.

" (4) Operating a credit card sy=tem,
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Although an initial draft of Title I, see H. R. 15073,
91st Cong., 1st Sess.. would have compelled the Secretary
of the Treasury to promulgate regulations requiring
banks to maintain copies of all items received for collec-
tion or presented for pavment, the Act as finally passed
required the mamtenance only of such records and micro-
film copies as the Secretary determined to have a “high
degree of usefulness.”* Upon passage of the Act, the
Treasury Department established a task force which con-
sulted with representatives from finaneial institutions,
trade associations, and governmental agencies to deter-
mine the type of records which should be maintained.
Whereas the original regulations promulgated by the
Secretary of Treasury had required the copying of all
checks, the task force decided, and the regulations were
accordingly amended, to require check copying only as
to checks in excess of $100.°  The regulations also require

“(5) Performing =nel similar. related. or substitute 1unctions for
any of the foreeomg or for hanking ax may be specitied by the Seere-
tary i regulations.”

Section 122 of rthe Aet, 12 U, S0 CL§ 1954, authorizes the Seere-
tary to requure reports with respeet 1o the ownership, control, and
management of uninsured domestie finaneml m=tiutions.

* See House Hearings, n. 10 supra, at 60-61, 80, 146, 162, 314, 316,
3210333, 8 Rep. Noo 911139, supra. at 18-19 (supplemental
Views)

? For a ~ummary of the task force study, sce Hearmgs before the
Subcommittee on Fmancinl Institutions of the Senate Committee
on Banking, Housing. and Urban Affairs 10 amend the Bank Seereey
Aer (3. 3814). 92d Cong., 2d Sex<., 680-64 (1972). The Seeretary
of the Treasury mtially is=ued regulations on April 5. 1972, maple-
menting the provisions of the Act. See 31 C. F.R. Part 103 (37 Fed.
teg. 6912). The Treasury Depurtment task foree found that law
enforeement would not he greatly mmpaired by limitmg the check-
copying requirement to checks in excess of £100. An Assistant
Secretary of the Treasury estimated that this exclusion would
climmate 909 of all personal checks from the mucrofilmmg re-
quirement.  Senate Hearings on 8. 3814, supra, at 42, 44, 57-58.
The regulations were thus amended shortly after their promulgation
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the copying of only *‘on us” checks: checks drawn on
the bank or issued and payable by it. 31 CFR § 103.34
(b)(3). The regulations exempt from the copying
requirements certain “on us’ checks such as dividend,
payroll, and employee benefit checks, provided they are
drawn on an account expected to average at least one
hundred checks per month.® The regulations also require
banks to maintain records of the identity and taxpayer
dentification number of each person maintaining a finan-
cial mterest in cach deposit or share account opened after
June 30, 1972, and to microfilm various other finan-
cial doeuments. 31 CFR §103.34." In addition, the

to exclude the copyving of cheeks drawn for $100 or less. 31 CFR
§ 103.34 (h) (3), ax amended, 37 Fed. Reg. 23114 (1972), 38 Fed.
Reg. 2174 (1973}, effective Junuary 17, 1973,

b Exempted by 31 CFR §103.34 (b)(3) are dividend cheeks,
pavroll checks, employvee benefit checks, insurance clam  cheeks,
medical benefit checks, cheeks drawn on governmental ageney ae-
counts, cheeks drawn by brokers or dealers m =ecurities, checks
drawn on fidueiary wecount=, checks drawn on other finaneial nsti-
tutions, and pension or annuity checks, provided they are drawn
on an account expeeted to average at least one hundred checks per
month :

31 CFR §103.34 (b) requres that each bank retamn erther the
orginal or a microfilm or other copy or reproduction of (1) docu-
ments grantig <gnature authority over acceounts; (2) statements
or ledger curds showing transactions m each account; (3) each item
mvolving more than 310000 remitted or transferred to a person,
weeount. or place outside the Umred States, (4) a record of each
remittance or transaction of funds. eurreney, monetary instruments,
checks, mvestment securities, or credit, of more than $10.000 to a
person, account. or place outside the Umted States: (5) each check
or draft m an amount exceeding $S10,060 drawn on or w=ued hy a
foreign bank which the domestic bank has paud or presented to a
nonbank drawee for puyvment: (6) each item of more than $10,000
recetved directly from a bank, broker, or dealer m foreign exchange
outside the United States; (7) a record of each receipt of eurrencey,
monetary instruments, checks, or investment securtries, and each
rransfer of funds or credit w amounts exceeding %L0.000 cecerved
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Secretary’s regulations require all finanecial institutions
to maintamn a microfilm or other copy of each extension
of credit in an amount exceeding $5.000 except those
secured by interest in real property, and to miecrofilm
each advice, request, or instruction given or received
regarding the transfer of funds, currency or other money
or credit in amounts exceeding $10.000 to a person,
account or place outside the United States. 31 CFR
§103.33.

Rerterating the stated mtent of the Congress, see, ¢. ¢,
H. R. Rep. No. 91-975, supra, at 5; 3. Rep. No. 01-1139,
supra, at 10, the regulations provide that inspection,
review or access to the records required by the Act to
be maintained is governed by existing legal process. 31
CFR §103.51.> Finally, sections 125 through 127 of
the Act provide for civil and eriminal penalties for

directly from o bank. broker, or dealer m foreign exchange outside
the United States: (N} records needed to reconstruet a demand
deposit account and 1o trace checks m excess of 100 depostted m
~tch acceount

31 CFR § 103.35 requures brokers and dealers in securities to main-
taar similir mformation with respecet to ther brokerage accounts,

The prescribed retention period for all records under the regula-
Hons s five years, except tor the records required for reconstructing
a demand deposit account, which must be retamed for onlv two
vears. 31 CFR § 103.36 (¢)

>31 CFR § 103.51 provules:

“Except as provided m §§ 10334 () (1) and 103.35 (a) (1), and
exeept for the purpose of assuring compliance with the record-
keeping and reportmg reqpurements of this part, this part does not
authorize the Secretary or any other person to mspect or review
the records required to be mamtained by subpart C of this part.
Other inspection, review or aecess to such records i+ governed by
other applicable law

This regulation hecame eficetive January 17, 1973, 37 Fed. Reg.
23114 (1972) 5 38 Fed. Reg. 2174 (1973).
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willful violations of the recordkeeping requirements. 12
U. 5. €. §81955-1957,

B. TitLe I1—ForeiGN FINANCIAL TRANSACTION
REPORTING REQUIREMENTS

Chapter 3 of Title II of the Bank Secrecy Act and the
regulations promulgated thereunder generally require
persons to report transportations of monetary instru-
ments into or out of the United States. or receipts of such
instrumments in the United States from places outside the
United States, if the transportation or receipt involves
mstruments of a value greater than $5,000. Chapter 4
of Title IT of the Act and the implementing regulations
generally require United States ecitizens. residents, and
businessmen to file reports of their relationships with
foreign financial institutions. The legislative history of
the foreign transaction reporting provisions indicates that
the Congress was concerned with the circumvention of
United States regulatory, tax and criminal laws which
United States citizens and residents were accomplishing
through the medium of secret foreign bank transactions.
S. Rep. No. 91-1139, supra, at 7; H. R. Rep. No. 91-975,
supra, at 13.

Section 231 of the Aet. 31 U. 8 C {1101, requires
anyone connected with the transaction to report, in the
manner preseribed by the Necretary. the transporta-
tion into or out of the country of monetary instru-
ments* exceeding $5.000 on any one occasion. As

9> Jonetary nstrument” 1x detined by seetion 203 (1) of the Act
as “coin and currency of the United States, and in addition, such
foreign coin and currencies, and such types of travelers’ cheeks,
hearer nc~ tiable mstruments, bearer investmnent securities, bearer
sceuritics  nd stock with titde passing npon delivery. or the equiv-
alent thereof, as the Sceretary may by regulation specify for the
purposes of the provision of thi title to which the regulation
relates” 31 1.8 €. § 1052,
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provided by the Secretary's regulations, the report must
include information as to the amount of the instrument,
the date of receipt. the form of instrument, and the per-
son from whom it was received. See 31 CFR §§ 103.23,
103.25.* The regulations exempt various classes of per-
sons from this reporting requirement, including banks,
brokers or dealers in securities, cominon carriers and
others engaged in the business of transporting currency
for banks. 31 CFR $103.23 (c). Monetary instru-
ments which are transported without the filing of a
required report, or with a materially erroneous report,
arc subject to forfeiture under seetion 232 of the Act. 31
7.8, €. §1102; a person who has failed to file the
required report or who has filed a false report is subject
to civil penalties under secetions 207 and 233, 31 U. 8. C.
£§ 1056, 1103. as well as eriiminal penalties under sections
209 and 210, 31 U S, (. §8§ 1038, 1059

Section 241 of the Aet, 31 T, S. (. § 1121, authorizes
the Secretary to prescribe regulations requiring residents
and citizens of the United States, as well as nonresidents
i the United States and doing business therein, to main-
tain records and file reports with respect to their trans-
actions and relationships with foreign financial agencies.
Pursuant to this authority, the regulations require each
person subject to the jurisdiction of the United States
to make a report on yearly tax returns of any “financial
interest in, or signature or other authority over, a bank,

10 The form provided by the Treasury Department for the re-
porting of these transactions 1< Form 4790 (Report of International
Transportation of Curreney or Monetary Instruments). Sec Mo-
tion to Affirm on behalf of the United States in No. 72-985, App. C,
at 29-30. The report must identify the person reguired to file the
report, his capacity and the identity of persons for whom he acts,
and must speerfy the amounts and Types of monetary instruments,
the method of transportation, and. if applicable, the name of the
person {rom whom the slupment wuas received.
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securities or other financial account in a foreign country.”
¢ CFR §10324. Violations of the reporting require-
ment of section 241 as implemented by the regulations
are also subject to civil and criminal penalties under sec-
tions 207, 209, and 210 of the Act, 31 U. 8. C. §§ 1056,
1058, 1059.

C. TrtLe 1I—Donestic FiNancial TRANSACTION
REPORTING REQUIREMENTS

In addition to the foreign transaction reporting
requirements discussed above, Title II of the Bank
Secrecy Act provides for certain reports of domestic
transactions where such reports have a high degree of
usefulness in crimnal. tax. or regulatory investigations
or proceedings. Prior to the enactment of the Bank
Seereey  Acet, finaneial mstitutions had been providing
reports of thelr customiers’ large currency transactions
pursuant to regulations promulgated by the Secretary of
Treasury © which had required reports of all currency
transactions that. in the judgment of the institution.
exceeded those “commensurate with the customary con-
duct of the business, industry or profession of the person

or organization councerned.” ' [y passing the Bank
U In weume these regulations, the Seeretary relied upon  the

authority of two statutory provision~: (1} the Trading with the
Enemy Act, 40 Star, 411, a~ amended by §20 Act of Mar. 9, 1933,
e. 1. 48 stat. 1, and by §301, Fiest War Powers Act, c¢. 593, 55
Stat. 838 (1941)  See 12 UL 8, C. §95a (Supp. V, 1940 ed.);
(2) §251 of the Revized Statutes, 31 U, 8. O § 427

2 The previous regulations promulgated by the Seeretary. =ee 31
CFR §102.1 (1949 ¢}, 10 Fed. Reg. 6556, ongmally mentioned
transactions mvolving 51,000 or more in denommations of 350 or
more, or 310,000 or more in any denominations. In 1952, the
former amount was rawed to 82,500 m denominations of $100 or
more. See 17 Fed. Reg. 1822, 2306, When these regulations were
revised in 1959 to <muplify the reporting form. the Seeretary noted
the grear value of the reports to law enforcement. See Treasury’
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Secrecy Act, Congress recognized t t the use of financial
institutions, both domestic and { eign, in furtherance
of activities designed to evade the ~_zulatory mechanisms
of the United States, had markedly increased. H. R.
Rep. No. 91-975, supra, at 10; 3. Rep. No. 91-1139,
supra, at 2-3. Congress recognized the importance of
reports of large and unusual currency transactions in
ferreting out criminal activity anc lesired to strengthen
the statutory basis for requiring suc reports. H.R. Rep.
No. 91-975. supra, at 11-12. i particular, Congress
intended to authorize more defini  standards for deter-
mining what constitutes the type unusual transaction
that should be reported, S Re; No 911139, supra,
at 6

Section 221 of the Bank Seerecy  »t. 31 U, S, (. § 1081,
therefore delegates to the Neeretar  of the Treasury the
authority for specifying the currer y transactions which
should be reported. “if they involv he payment, receipt,
or transfer of United States curren., , or such other mone-
tary instruments as the Seeretary may specify.”  Section
222 of the Act, 31 U. = €. §1082, provides that the
Secretary may require such reports from the domestic
financial institution involved or the parties to the trans-
actions or both.'™ Seetion 223 of the Aect, 31 U. 8. (.
§ 1083, authorizes the Secretary +~ designate financial
mistitutions to receive such reports.

In the implementing regulation. promulgated under
this authority, the Secretary of the "reasury has required
only that financial institutions fil certain reports with
the Commisstoner of Internal Reve 1e. The regulations
require that a report be made fc each deposit, with~

Releaze No. A-3Y0, August 3, 1959, me  ed 1 the Juridietional
Statement for the United States o - 72-1073, App L, at
127-130

*The proper mrerpretation of this sec  n = a sonrce of dispute
i these appeals  See n 28, infra.
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drawal, exchange of currency or other payment or
transfer “which involves a transaction in currency of
more than $10.000." 31 CFR §103.22."" The regula-
tions exempt from the reporting requirement certain
intrabank transactions and “transactions with an estab-
lished customer maintaining a deposit relationship [in
amounts| commensurate with the customnary conduct of
the business industry or profession of the customer con-
cerned.” Ibid.® Provision is also made in the regula-
tions whereby information obtained by the Secretary of

vCurreney’ is defined o the Seeretary’s regulanous as the “coin
and eurreney of the United States or of any other country, which
circulate m and are cstomarily used and aceepted as money m
the eonntry e which issued. Tt includes United States silver cer-
tificates, Umited States notes and Federal Reserve notes, but does
not include bank cheeks or other negotible mstruments not cus-
tomarilv aceepted asx money.” 31 CFR § 103.11

15 The torm prescribed by the Seeretary, =ce 31 CFR § 103.25 (a),
for the reporting of the domestie currency transactions s Treasury
Form 4789 (Curreney Transaetion Report).  See  Jurisdictional
Statement for the United States m No. 72-1073, App. D, at 121
Form 4750 requires mformation =mular to that required by the pre-
vions Treasury reporting form, see n. 12, supra. meluding (1) the
name, address, business or profession and’ =ocml =ecurity number
of the person condueting the transaetion: (2) ~imilar information as
to the person or orgamzation for whom 1t was condueted; (3) a
summary description of the nature of rthe transaction, the type,
amount. and denommation of the eurreney mvolved and a deserip-
ton of anv check involved m the transaction: (4) the type of
Wdentifiention presented: and (5) the wentuy of the reporting finan-
crd mstitution.

The regulations alzo provide that the names of all castomers whose
curreney transactions in exeess of $10.000 are not reported on Form
4750 must be reported to the Seeretary on demand 31 CFRY
§ 103.22

W Transaetions with Federal Reserve Banks or Federal Home Loan
Banks. or =olely with or origmated by finaneial m=titutions or foreign
banks, are alzo excluded from these reporting requirements. 317
CFR § 10322
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the Treasury may in some instances and in confidence be
available to other departments or ageucies of the United
States. 31 CFR §103.43; see 31 U. 3. C. §1061."7
There is also provision made in the regulations whereby
the Seeretary may in his sole discretion make exceptions
to or grant exemptions from the requirements of the
regulation. 31 CFR §103.45 (a).* Failure to file the

17 Qeetion 212 of the Aet, 31 U, 3. C. § 1061, authonzes the Scere-
farv to provide by regulation for the availabiliry of information
provided mn the reports required by the Aet 1o other departments
and ageneies of the Federal Governnient. Pursuant to this authority
the Seeretary has promuleated 31 CFR § 10343, which provides:

“The Seeretary may make any information et forth in any report
received pursuant to thix part available to any other department
or ageney of the United States upon the reguest of the head of
aueh department or ageney, made w writmg and <tating the par-
tientar information desired, the ermmal, tax, or regulatory mvesti-
gation or proceeding o councenion with which the mformation 1
sought, and the official need therefor.  Any mformation made avail-
able under this scetion to other departments or agencies of the
United States <hall be recerved by them n confidence, and shall not
he dizelosed (o any person exeept for offieral purposes relating to
the mnvestigation or proceeding w connection with which the mfor-
mation 1= ~ought.’

The last =entenee of this reeulation wis added by an amendment,
see 57 Fod, Reg. 23114 (1972), 38 Fed. Reg. 2174 (1973), effective
January 17, 1073

31 CFIR§ 10345 1a) provides.

#The Scerctary. m his =ole discretion, may by wntten order or
authorization muke exceptions to, or grant exemptions from, the
requirements of this part.  Sueh exceptions, or exemptions, may he
conditronal or unconditional, may apply to particular persons or to
casses of persons, and may apply to particular fransactions or
classes of transactions.  They =hall, however, be applicable only as
expresslv stated i the order or authorization, and they shall be
revoeable 1 the sole diserction of the Sceretary”

When orginally promulgated, this regulation additionally gave the
Secretury the authority fo “impose additional  recordkeeping  or
reporting requirements authorized by =tatute, or otherwise modify
the requirements of” the Aet 37 Fed Ree 6912 (19723, The



72-985. T2-1073. & 72-1196—OPINION
CALTFORNTA BANKERS ASSN. v. SHULTZ 17

required report or the filing of a false report subjects the
banks to criminal and ecivil penalties, 31 U. S. C.
§§ 1056, 1058, 1059,

1T

This litigation began in June 1972 1 the United
States District Court for the Northern District of Cali-
fornia. Various plaintiffs applied for a temporary
restraining order prohibiting the defendants, including
the Secretarv of the Treasury and heads of other federal
agencies, from enforcing the provisions of the Bank
Secrecy Act, enacted by Congress on October 26, 1970.
and thercafter implemented by the Treasury Regula-
tions. The plaintiffs below included several named
individual bank eustomers, the Security National Bank.
the California Bankers Association. and the American
Civil Liberttes Unilon, suing on behalf of itself and its
various bank customer members,

The plaintiffs’ principal contention m the District
Court was that the Act and the Regulations were viola-
tive of the Fourth Amendment’s guarantee against unrea-
sonable scarch and seizure. The complaints also alleged
that the Act violated the First, Fifth, Ninth. Tenth, and
Fourteenth Amendments.  The District Court issued a
temporary restraining order enjoining the enforcement of
the foreign and domestic reporting provisions of Title 11
of the Aect. and requested the convening of a three-judge
court pursuant to 2% U =N C 2284 to entertain the
myriad of constitutional challenges to the Act.

The three-judge District Court unanimously upheld
the constitutionality of the recordkeeping requirements
of Title I of the Aet and the accompanying Regulations,
and the requirements of Title II of the Act and the
Regulations requiring reports concerning the import and

amendment to the present form became effective January 17 1973,
37 Fed Reg 23114 (1972) 3R Fed, Reg 20174 (1973,
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right of privacy and anonymity of the member banks’
customers.

No. 72-1196. This appeal was filed on behalf of a
number of plaintiffs in the original suit in the District
Court: on behalf of the Security National Bank, on
behalf of the American Civil Liberties ['nion as a deposi-
tor in a bank subject to the recordkeeping requirements
and as a representative of its bank customer members,
and on behalf of certain bank customers. The appeal
first challenges the constitutionality of the recordkeeping
requirements of Title I of the Act and the implementing
regulations, as does the appeal in 72-985, supra. “~~-m!
the appeal challenges the counstitutionality o
financial transaction reporting requirenients of 1iue 11 vl
the Act and the implementing regulations. These record-
keeping and foreign reporting requirements are challenged
on three grounds: first, that the requirements constitute
an unreasonable search and seizure in violation of the
Fourth Amendment: second. that the requirements con-
stitute a cocrced creation and retention of documents in
violation of the Fifth Amendment privilege against self-
merimination; and third. that the requirements violate
the First Amendment rights of free speech and free
association

No. 72-1073  In this appeal, the United States, as
appellant. challenges that portion of the Distriet Clourt's
order holding the domestic financial transaction reporting
requirements of Title 1I to violate the Fourth Amend-
ment. The Government contends that the Distriet
Court erred 1 holding these provisions of Title 11 to be
unconstitutional on their face, without considering the
actual implementation of the statute by the Treasury
Regulations. The Government urges that since only
those who violate these regulations may ineur civil or
criminal penalties, it is the actual regulations issued by
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the Secretary of the Treasury, and not the broad author-
izing language of the statute, which are to be tested
against the standards of the Fourth Amendment: and
that when so tested they are valid

For convenience, we will refer throughout the remain-
der of this opinion to the District Court plaintiffs as
plaintiffs, since they are both appellants and appellees
in the appeals filed in this Court,

TIT
m
AT, b mmd i Bas mmmtanre okt ac 40 the standine of tha

pl
Clasiuis waticin av G ses ey aen vuser ey e g oo
it is an unincorporated Association consisting of 158 state
and national banks doing business in California.  So far
as appears from the complaint, the Assoeiation 18 not 1
any way engaged in the banking business, and is not even
subject to the Secretary’s regulations here challenged.
While the District Court found that the Association sued
on behalf of its member banks, the Association’s comn-
plaint contains no such allegation. The Association
seeks to litigate not only claiins on behalf of its member
banks, but also claims of injury to the depositors of its
member banks. Since the Government has not ques-
tioned the standmg of the Association to litigate the
claims peculiar to banks. and more importantly since
plaintiff Security National Bank has standing as an
affected bank, and therefore determination of the Associ-
ation’s standing would in no way avoid resolution of any
constitutional issues, e assunie without deciding that
the Assgeiation does have standing.  See Sterra (lub v
Morton, 405 U. S. 727, 739 (1972): NAACP v Button,
371 U. 5. 415, 428 (1963)

We proceed then to counsider the initial contention ot
the bank plaintiffs that the recordkeeping requirements
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imposed by the Secretary’s regulations under the author-
ity of Title I deprives the banks of due process by impos-
ing unreasonable burdens upon them, and by seeking to
make the banks the agents of the Government in surveil-
lance of its citizens. Such recordkeeping requirements
are scarcely a novelty. The Internal Revenue Code, for
example, contains a general authorization to the Secre-
tary of Treasury to prescribe by regulation records to
be kept by business and individual taxpayers, 26 U. S. C.
$6001. which has been implemented by the Secere-
tary in various regulations.” And this Court has been
faced with numerous cases mvolving siimilar recordkeep -
ing requirenients. Similar requirements imposed on the
countless businesses subjeet to the Price Control Aet dur-

1 8ee ¢, ¢g.. Treas. Reg. § 1.3658-3 (records to be kept by tax-
pavers who participate 1w tax-free exchauges 1 connection with o
corporate reorganization): § 1.374=3 (records to be kept by a rail-
road corporation engaging in a tax-free exchange m connection with
a rattroad reorgamzation) - § L8576 (real estate mvestment frusts
must keep records of stock ownership). § 19643 (shareholders
muxt keep records of thar mterest m a controlled foreign corporationy
§ 1.1101-4 (records mu=t he kept by a stock or security holder
who recenves stock or seeurities or (gtil(*r property upon i dis-
tribution made by a qualified bank holding corporation); § 1.1247-5
{foreign investment  company  must  Keep records  sufficlent  to
verify what taxable income 11 may havei. § 1.6001-1 (all persons
liable to tax under subtitle A of the Int. Rev. Code shall keep
records sufficient to cstablish gros= income, deduetions, and credits) ;
§ 31.6001 et seq. (requirements that vanous employvers keep records
ol withholding under the Railroad Retirement Tax Act and the
Federal Unemplovment Tax Aet); §45.6001 frecords to be kept
by manufacturers of butter and cheese), § 46.6001 (records to be
kept by manufuacturers of <ugar): § 46.6001—4 (records to be kept hy
persons paving premmums on policies 1wsued by loreign insurers).
Treas. Reg. § 301.7207-1 provides for eriminal penalties for willtul
delivery or Jizclosure to the Internal Revenue Serviee of a document
known by the person diselosing it to be false as to any marerjul
matter.
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ing the Second World War were upheld in Shapiro V.
Unted States, 335 U. 8. 1 (1948), the Court observing
that there was “a sufficient relation between the activity
sought to be regulated and the public concern so that the
Government can constitutionally regulate or forbid the
basie activity concerned, and can constitutionally require
the keeping of particular records, subject to inspec-
tion . . . Id., at 82. In United States v. Darby, 312
1. S 100 (1941). the Court held that employers subject
to the Fair Labor Standards Aet could be required to
keep records of wages pard and hours worked

“Simee, as we have held, Congress may requtre pro-
duetion for interstate cominerce to conform to [wage
and hour| conditions, 1t may require the employer,
as a means of enforeing the valid law, to keep a
record showing whether he has n fact complied with
it.” Id., at 125

We see no reason to reach a different result here.  The
plenary authority of Congress over both interstate and
foreign commerce 18 not open to dispute, and that body
was not limited to any one particular approach to effec-
tuate its concern that negotiable instruments moving in
the channels of that commerce were significantly aiding
eriminal enterprise.  The Secretary of the Treasury,
au orized by Congress. concluded that copying and
retention of certain negotiable instruments by the bank
upon which they were drawn would facilitate the detec-
tion aund apprehension of participants in such criminal
enterprises. Congress could have closed the channels of
commerce entirely to negotiable instruments, had 1t
thought that so drastic a solution were warranted; it
could have made the transmission of the proceeds of any
eriminal activity by negotiable instruments ni interstate

-or foreign cominerce a separate criminal offense.  Had
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it chosen to do the latter, under the precise authority of
Darby or Shapiro, supra, it could have required that each
individual engaging in the sending of negotiable instru-
ments through the channels of conmerce maintain a
record of such action; the bank plaintiffs concede as
much * )

The bank plaintiffs contend, however, that the Act
does not have as its primary purpose regulation of the
banks themselves, and therefore the requirement that
the banks keep the records is an unreasonable burden on
the banks, . Shapiro and Darby, which mvolved legisla-
tion Imposing recordkeeping requirements 1 aid of sub-
stantive regulation, are therefore said not to control.
But provisions requiring reporting or recordkeeping by
the paying institution, rather than the individual who
recetves the payment. are by no means unique. The
Internal Revenue Code and its regulatious, for example,
contain provisious which require hneineseas to ranart in.
come payments to third parties
employers to keep records of ce. . .
emplovees (Treas. Reg. § 31.6001), corporations to report
dividend payments »ade to third parties (26 U S, .
§ 6042). cooperativ o report patronage dividend pav-
ments (26 U. S. C. §6044). brokers to report custome
gains and losses (26 1. S (. §6045), and banks to report
payments of interest made to depositors (26 U. 8. C,
$6049).

In Darby an wdentifiable elass of emiployer was made
subject to the Fair Labor Standards Act, and i Shapiro
an identifiable class of husinesses had been placed under
the Price Control Aect: in cach of thoge instances, Con-
gress found that the purpose of its regulation was ade-
quatelv secured by requiring records to be kept by the

20 Brief for Appellant Calttornia Bankers Assocrtion in No. 72-985,
at 25,
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persons subject to the substantive commands of the
legislation. In this case, however, Congress determined
that recordkeeping alone would suffice for its purposes,
and that no correlative substantive legislation was re-
quired. Neither this fact, nor the fact that the prineipal
vongressional concern is with the activities of the banks’
customers, rather than with the activities of the banks
themselves, serve to invalidate the legislation on due
process grounds.

The bank plaintiffs proceed from the prenuse that
they are complete bystanders with respeet to transactions
involving drawers and drawees of their negotiable in-
struments. But such is hardly the case. A voluminous
body of law has grown up defining the rights of the
drawer, the payee, and the drawee bank with respect to
various kinds of negotiable instruments. The recogni-
tion of such rights, both in the various States of this
country and in other countries, is itself a part of the
reason why the banking business has fourished and
played so prominent a part in comercial transactions,
The bank is a party to any negotiable instrument drawn
upon it by a depositor, and upon acceptance or payment
of an instrument incurs obligations to the payee. While
it obviously is not privy to the background of a transac-
tion in which a negotiable mstrument is used, the existing
wide acceptance and availability of negotiable instru-
ments is of inestimable bencfit to the banking industry
as well as to commerce i general.

Banks are therefore not conseripted ncutrals in trans-
actions involving negotiable instruments, but parties to
the instruments with a substantial stake in their con-
tinued availability and acceptance. Congress not illog-
ically decided that if records of transactions of negotiable
instruments were to be kept and maintained, in order
to be available as evidence under customary legal process
if the occasion warranted, the bank was the most easily
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identifiable party to the instrument and therefore should
do the recordkeeping. We believe this conelusion is con-
sistent with Darby and Shapiro, and that there is a
sufficient connection between the evil Congress sought
to address and the recordkeeping procedure it required
to pass muster under the Due Process Clause of the
Fifth Amendment.*

The bank plaintiffs somewhat halfheartedly argue, on
the basis of the costs which they estimate will be incurred
by the banking industry in complying with the Secre-

21 Congress had before 1t ample testimony that the requirement
that hanks reproduce checks and maintain other records would
sgnificantly aid m the enforcement of federal tax, regulatory, and
crininal laws, See House Heurings, n. 1, supra. at 151, 322, 359,
Senate Hearings, n. 1, supra. at 61-65, 175, 230, 250-255, 282,
While a substantial portion of the checks drawn on banks m the
United States may never be of any utility for law enforeement, tax
or regulatory purposes, the regulations do hmit the check-copying
requircment to checks in excess of $100. 31 CFR §103.34 (b)(3)
and (4). Thi~ $100 exception was added to the regulations since
this litigation was mstituted, see n. 5, supra; in reviewing the
judgment of the Distriet Court m this eaxe, we look to the statute
and the regulations iz they now <tand, not a= they once did.  Hall v.
Beadls, 396 U. 8. 45, 48 (1969) (per curiam): Thorpe v. Housing
Authority, 393 U. 8. 268, 281 n. 38 (1969).

The Califormia Bankers Association contends that the 3100 excep-
tion 1 meaningless since mierofilm  cameras eannot  diseriminate:
between ehecks in different amounts.  There was, however, testimony
durmg the House Hearmgs that an additional step could be added
to the check-handlmg procedures to =ort out those cheeks not
required to be copled. and that many banks have equipment that
can sort checks on a dolar-amount basix. House Hearings, n. 1
supra, at 322, 359, In any event, it ix clear that the Act and
regulations do not require hanks to mierofilm all checks, which some
banks have traditionally done, but instead leaves the deciion to the
banks. Given rhe faet that the cost burdens placed on the hanks
in unplementing the recordkeeping requirements of the statute and’
regulations are also reascunable ones, see n. 22, infra, we do not’
thnpk. that the reeordkeeping requirements are unreasonable.
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tary's recordkeeping requirements, that this cost burden
alone deprives tnem of the process of law. 'T'ney cite no
cases for this proposition, and 1t does not warrant ex-
tended treatment. In its complant filed in the District
Court, plaintiff Security National Bank asserted that it
was an “insured” national bank; to the extent that Con-
gress has acted to require records on the part of banks
msured by the dederal Deposit lnsurance (orporation,
or of finaneial mmstitutions msured under the .vational
Housing Act. Congress 1s sumply unposmg a condition
on the spendimg of publtic funds  See. ¢ .. Steward
Machine Co, v. Dams. 301 L. S 048 (19387 ) Helvering
v. Daws, 301 U, S 619 (193¢), Since there was nho
allegation 1n the complaints tiled 1 the Lnstrict Court,
nor 18 1t contended tere tnat anv bank piaintitt 1€ not
covered by Lt 1C or mousmg Act lnsurance, 1t 18 un-
necessary to consider wnat questions woud arise had
Congress relled solety upon s power over interstate
cominerce to Impose tne recordkeeping requireinents,
The cost burdens unposed on tne banks by the record-
keeping requireients are tar trom unreasonable, and we
hold tnat such burdens do not deny tne banks due
process of law.*

22 The only figurex in the record us to the coxt burdens placed on
the banks by tne recordkeeping requirentents show tiat 1he Bank
of Armerica, one of the largest banks in toe United States, with 997
branches; 29 billion dollars in depostts and a net income i excess
of 178 million dollars (Mooudy's Isank and rinance Manual (1972),
at 633-636), expended 392 thonsand dollars in 1971, including start-
P costs, to comply with the merofilmimg requircuents of 1ile I
of the Act  Affidavit of Willham Ehler, App. 2425

The hearings before the House Committee on Buanking and Cur-
rency indieated that the cost of making mrerofilin copies of checks
ranged from 1Y% mills per check for smull banks down to about %
mill or less for large bunks. See House Heurings. n. 1, supra, at
341, 354356 H Rep No. 91-975, supra, at 11 The House Report
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The bank plaintiffs also contend that the record-
keeping requirements imposed by the Secretary pursu-
ant to the Act undercut a depositor’s right to effectively
thallenge a third-party summons issued by the Internal
Revenue Service. Sec Reisman v. Caplin, 375 U. S,
440 (1964); Donaldson v. United States, 400 U. S. 517
(1970); Couch v. United States, 409 U. S. 322 (1973).
Whatever wrong such a result might work on a depositor,
it works no injury to his bank. It is true that in a
limited class of cases this Court has permitted a party
who suffered injury as a result of the operation of a law
to assert his rights even though the sanctior £ the law
was borne by another, Pierce v. Society of Sisters. 268
T, S. 310 (1925), and conversely, the Court has allowed
a party upon whom the sanction falls to rely on the
wrong done to a third party in obtaining relief, Barrows
v. Jackson, 346 U. S. 249 (1953); FEuisenstadt v. Baird,
405 U. S. 438 (1972). Whether the bank might in other
circumstances rely on an injury to its depositors, or
whether instead this case is governed by the general rule
that one has standing only to vindicate his own rights.
e. g., Moose Lodge v. Irvis, 407 U, S. 163, 166 (1972),
need not now be decided, since, in any event, the claim
1s premature. Claims of depositors against the compul-
sion by lawful process of bank records involving the
depositors’ own transactions must wait until such process
1ssues.

Certain of the plaintiffs below, appellants in No. 72—
1196, ineluding the Awerican Civil Liberties Union, the
Security National Bank, and various individual plaintiff
depositors. argue that “the dominant purpose of an Act

further mdicates that the legislation was not expected to significantly
merease the costs of the banks mvolved sinee it wax found that
many bank< already followed the practice of mamt:mmng the records
contemplated by the leglation
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1s the creation, preservation, and collection of evidence of
erime [and] ... . [i]t is against the standards applicable
to the eriminal law, then, that its constitutionality must

be measured.” They contend that the reesedkecpingse-
quirements—etate—she—proxdsions of the Fourth, Fifth,

and First Amendments to the Constitution. At thls
point, we de: only with such constitutional challenges
as they relate to the recordkeeping provisions of Title I
of the Act.

We see nothing in the Act which violates the Fourth
Amendment rights of any of these plaiutifts.  Neither
the provisions of Title T nor the implementing regula-
tions rW&*@MM&MC-
ords be disclosed to the Governmeut; both the legislative
history and the regulations make specific reference to the
fact that access to the records is to be controlled by
existing legal process.

Plaintiffs urge that when the bank makes and keeps
records under the compulsion of the NSeeretary’s regula-
tions it acts as an agent of the Government, and thereby
engages 1 a ‘‘setzure’ of the records of its customers,
But all of the records which the Secretary requires to be
kept pertain to transactions to which the bank was itself
a party. The fact that a large nuinber of banks volun-
tarily kept records of this sort before they were required
to do so by regulation is an mdication that the records
were thought useful to the bank in the conduct of its
own business, as well as in reflecting transactions of its
customers. We decided long ago that an Internal Reve-
nue sulninons directed to a third-party bank was not a
violation of the Fourth Amendment rights of either the
bank or the person under investigation by the taxing
authorities. See First National Bank v. United States,
267 U. 8. 576 (1925), aff'g 295 Fed. 142 (SD Ala. 1924) ;
Donaldson v. United States, 400 U. N. 517, 522 (1971).
“[I1t is diffic © to see how the summoning of a third




79-085, T2-1073, & T2-1196—OPINION
CALIFORNTA BANKERS ASSN. v. SHULTZ 29

party, and the records of a third party. can violate the
rights of the taxpayer, even if a criminal prosecition is
contemplated or in progress.” Donaldson v. onited
States, supra, at 537 (Douvcras. J., concurring).
Plaintiffs nevertheless contend that the broad author-
ization given by the Act to the Secretary to require the
maintenance of records, coupled with the broad authority
to require certain reports of financial transactions,
anounts—e~the—poser 1o comumit—sn-unlawiul search of
the_banks and the customers. This argument is based
on the fact that 31 CFR § 103.45. as 1t existed when the
District Court ruled in the case, permitted the Secretary
to impose additional recordkeeping or reporting require-
ments by written order or authorization; this authority
has now been deleted from the regulation; ** plaintiffs
thus argue that the Secretary could order the imimediate
reporting of any records made or kept under the compul-
sion of the Act. We of course must examine the statute
and the regulations as they now exist. Hall v. Beals.
396 U. S. 45, 48 (1969) ( per curiam ) ; Thorpe v. Housing
Authority, 393 U. S. 268, 281 n. 38 (1969). Even if
plaintiffs were correct in urging that we decide the case
on the basis of the regulation as it existed at the time the
District Court ruled, their contention would be without
merit. Whatever the Secretary might have authorized
under the regulation. he_did not in_fact require the
reporting of any records madear kepr ypder the com-

rulsion of the Act. Indeed, since the legislative history
of the Act clearly indicates that records which jt authors

ed the Secretary to require were to be available only

by normal legal process, it is doubtful that the Secretary
would have the aumgr-ity ascribed to him by appellants
even under the earlier form of the regulation. But in
any event, whether or not he had the authority, he did

28 Sce 1. 18, supra
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not exercise it, and _in fact none of the records were —

required to be reported. Since we hold that the mere

maintenan - f.the records by the bank under the com-

pulsion of the regulations invaded no Fourth Amendment
right of any depositor, plaintiffs’ attack on the record-

“keeping requirements under that Amendinent fails.**
That the bank in making the records required by the
Secretary acts under the compulsion of the regulation is
clear, but it is equally clear that in doing so it neither
searches nor seizes records in which the depositor has a
Fourth Amendment right.

Plaintiffs have briefed their contentions in such a way
that we cannot be entirely certain whether their Fifth
Amendment attack is directed ouly to the reporting pro-
visions of the regulations, or to the recordkeeping pro-
visions as well. To the extent that it is directed to
the regulations requiring the banks to keep records, it
is without merit. Incorporated banks, like other orga-
nizations, have no privilege against self-inerimination,
e. g., Hale v. Henkel, 201 U. S. 43, 74-75 (1906) : Wilson

2 Chapter 4 of the Aet, =ection 241, 31 U. 8. C. § 1121, anthonzes
the Seecretary to by regulation require the maintenance of records
by persons who g 0 any (ransaction or maintaim a relation-
ship, directly or ‘eetly, on behalf of themselves or others, with a
foreign financial agency. The Seeretary has by regulation required
the maintenance of such records by persons having such financial
interests and by domestie finaneial institutions who engage in
monetary transactions outside the United States. 31 CFR §§ 103.32,
103.33. The Act also provides that production of such records shall
be compelled only hy “a subpena or =ummons duly :uthorized and
Issued or as may otherwise be required bv law.” 31 U. 8 C.
§ 1121 (b). Though it ix not apparent from the various briefs filed
in this Court by the plaintiffs below whether this particular record-
keeping requirement is challenged, our holding that a mere require-
ment that records be kept does not violate any constitutional right
of the banks or of the depositors necessarily disposes of such a
clain, since there is no indication at this point that there has been
any attempt to compel the production of such records.
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MR. JUSTT” POWELL, concurring.

I join the Court's opinion, but
cerning the Act's domestic reporting requirements.

The Act _onfers broad authority on the Secretary to
require reports of domestic monetary transactions from the
financial institutions and parties involved. 31 U.S.C.

5§ 1081 and 1082. The implementing regulations, however,
require only that the financial institution '"file a report
on each deposit, withdrawal, exchange of currency or other
payment or transfer, by, through, or to such fi ancial

institution, which involves a transaction in currency of

more than $10,000." 31 CFR § 103.22 (italics added).

As the Court properly recognizes, we must analyze appellees'
contentions «l® in the context of the Act as narrowed by

the regulations. Post, at ___. From this perspective, I
agree that the regulations do not constitute an impermissible

infringement on any constitutional right.



vw

A significant extension of the regulation's reporting
requirements, however, s al and difficult

o,

constitutional questions. In their full reach, the reports

C J

by tt imate areas of
an individual's personal affairs. Financial transactions
can reveal much about a person's activities, associations,
beliefs, and thoughts. At some point, governmental intrusion
upon these areas coul implicate legitimate expectations of
privacy. Moreover, t 2 potential for abuse is particularly
acute where, as here, the legislative scheme permits access
to this information without invocation of the judicial process.
In such instances, the important responsibility for balancing
societal and individual interests is left to unreviewed

a

executive discretion, rather than the scrutiny of/neutral

magistrate. nited States v. United States District Court,

407 U.S. 297, 313-317 (1971). As the issues are presently

BYrE"
framed, however, 1 aggg’gut‘b the Court's disposition of the

matter,
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Dear Lewis:
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joinder in Bill Rehnquist's opinion,

Sincerely,

Mr, Justice Powell

Copies to the Conference






MAR < 9 1974
FILE COPY

PLEASE RET!IRN
TO FILE

Ist DRAFT
SUPREME COURT OF THE UNITED STATES

Nos. 72-085, 72-1073, anp 72-1196

The California. Bankers
Association, Appellant,
72-985 .
George P. Schultz, Secretary of
the Treasury, et al.

George P. Schultz, Secretary of
the Treasury, et al..
Appellants,

72-1073 v.
The California Bankers
Agsociation et al.

On  Appeals from the
United States District
Court for the Northern
District of California.

Fortney H. Stark. Jr.. et al..
Appellants,
72-1196 v.

George P, Shultz et al.

[April —, 1974

Mgz. Jvstice PowrwLwl, concurring.

[ join the Court's opinion, but add a word concerning
the Act’s domestic reporting requirements.

The Act confers broad authority on the Secretary to
require reports of domestic monetary transactions from
the financial institutions and parties involved. 31
U. 5. C. 8§ 1081 and 1082, The implementing regula-
tions, however, require only that the financial institution
“file a report on each deposit. withdrawal, exchange of
currency or other payment or transfer, by, through, or
to such financial institution, which involves a transac-
tion in currency of more than §10,000.”" 31 CFR § 103.22
(italics added). As the Court properly recognizes, we
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must analyze appellees’ contentions in the context of the
Act as narrowed by the regulations. Ante, at —.
From this perspective, 1 agree that the regulations do
not constitute an impermissible infringement on any
constitutional right.

A significant extension of the regulation's reporting
requirements, however, would pose substantial and diffi-
cult constitutional questions for me. In their full reach,
the reports apparently authorized by the open-ended
language of the Aect touch upon intimate areas of an
individual's personal affairs. Financial transactions can
reveal much about a person's activities, associations,
and beliefs. At some point, governmental intrusion upon
these areas would implicate legitimate expectations of
privacy. Moreover, the potential for abuse is particularly
acute where, as here, the legislative scheme permits access
to this information without invocation of the judicial
process. In such instances, the important responsibility
for balancing societal and individual interests is left to
unreviewed executive discretion, rather than the serutiny
of a neutral magistrate. U nited States v. United States
District Court, 407 U. S. 297, 316-317 (1971). As the
issues are presently framed, however, I am in accord with
the Court's disposition of the matter,
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