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LOUIS J. LEFKO\VITZ E T AL. v. M. RUSSELLRecirculated:
TURLEY ET AL.
-----ON APPE AL F ROM THE U NITED STATE S DISTIUCT COU R'l' F OR
'l'HE "W E STE RN DISTRICT OF NE W YORK

No. 72-33 1.

D ecided F cbrua r>· - , 197:3

CumAM.
Appellees are licensed architects who have been employed by various municipal, county, and state agencies
in the State of New York. In February 1971, they were
called before a grand jury for questioning and requested
to sign waivers of immunity. They refused to waive
immunity, asserting the Fifth Amendment privilege
against compulsory self-incrimination. Because of their
refusal they were, pursuant to §§ 103- a and 103-b of
the New York General Municipal Law and §§ 2601 and
2602 of the New York Public Authorities Law, declared
in eligible to enter into any contract with any p~
l
subctivision oTthe State of New York.
Appellees sought decla; atory and injunctive relief in
the United States District Court for the Western District of New York asserting the unconstitutionality of the
statutes which operated to disqualify them from future
public contracting for refusal to sign a waiver of immunity. A three-judge court was impan eled and enjoined future enforcement of the statute. An appeal was
brought to this Court pursuant to 28 U. S. C. § 1253.
We affirm the judgment of the District Court enjoining the further enforcement of the New York statutes
that operate to disqualify a.ppellees from public contracting "for failure to relinquish the protections of the privilege against self-incrimination." Gardner v. Broderick,
392 U.S. 273, 278 (1968); see also Uniformed Sanitation
M en Assn. v. Comm'r of Sanitation of the City of New
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York, 392 U. S. 280 (1968); Garrity v. New Jersey, 385
U.S. 493 (1967). We emphasize that "if New York had
demanded that petitioners answer questions specifically,
directly, and narrowly relating to the performance of
their official duties on pain of dismissal from public employment without requiring relinquishment of the benefits of the constitutional privilege, and if they had refused
to do so, this case would be entirely different. " Uniformed Sanitation Men Association v. Comm'r of Sanitation of the City of New York, supra, at 284 (1968);
accord , Gardner v. Broderick, supra, at 278.
Affirmed.
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From: White, J.

SUPREME COURT OF THE UNITED STATl?N
-'Crrculated: _ _ _ _ __
LOUIS J. LEFKO,YITZ E1' AL. v. M. RGSSELLRec1.rculated: / TURLEY E1' AL.
0)1" APPEAL FROM THE UNITED STA'fES DISTRICT COUR1' FOR
THE WESTERN DISTRIC1' OF NEW YORK

No. 72-331.

Deeided Fcbrn:ir.,· - , 197:3

PER CuRIAM.

Appellees are licensed architects who have been employed by various municipal, county, and state agencies
in the State of New York. In February 1971 , they ·were
called before a grand jury for questioning and requested
to sign waivers of immunity. They refused to waive
immunity, asserting the Fifth and Fourteenth Amend- /
ments privilege against compulsory self-incrimination.
Because of their refusal they were, pursuant to §§ 103-a
and 103-b of the Kew York General Municipal Law and
§§ 2601 and 2602 of the New York Public Authorities
Law, declared ineligible to enter into any political subdivision of the State of New York.
Appellees sought declaratory and injunctive relief in
the United States District Court for the Western District of New York asserting the unconstitutionality of the
statutes which operated to disqualify them from future
public contracting for refusal to sign a waiver of immunity. A three-judge court ,ms impaneled and enjoined future enforcement of the statute. An appeal was
brought to this Court pursuant to 28 U. S. C. § 1253.
We affirm the judgment of the District Court enjoining the further enforcement of the New York statutes
that operate to disqualify appellees from public contracting "for failure to relinquish the protections of the privilege against self-incrimination." Gardner v. Broderick ,
392 U.S. 273, 278 (1968); see also Uniformed Sanitation
J.l!J en Assn. v. Cornrn'r of Sanitation of the City of New
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York, 392 U. S. 280 (1968); Garrity v. New Jersey, 385
U.S. 493 (1967). We emphasize that "if New York had
demanded that petitioners answer questions specifically,
directly, and narrowly relating to the performance of
their official duties on pain of dismissal from public employment without requiring relinquishment of the benefits of the constitutional privilege, and if they had refused
to do so, this case would be entirely different." Uni!armed Sanitation Men Association v. Comm'r of Sanitation of the City of 1Vew York, supra, at 284 (1968);
accord, Gardner v. Broderick, supra, at 278.
Affirmed.
MR. JusncE DouGLAS concurs in the result.
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THE WEP,TERN DISTRIC1' OF NEW YORK
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Decided F ebruary - , 1Q7:3

MR. JUSTICE REHNQUIST. dissenting.
I would note probable jurisdiction in this case for t wo
reasons. First, the distinction between what is permitted the States and what is denied them, originally
enunciated in Gardner v. Broderick, 392 U.S. 273 (1968),
and reaffirmed today, is so gossamer as to require either
elucidation or reevaluation. Second, I believe the Court
ignores important factual distinctions in lumping together the facts of this case with those presented in J
Gardner, supra, and Uniformed Sanitation .Ll,f en Association v. Cornrnissioner of Sanitation of the City of New
York, 392 U.S. 280 (1968).

I
Gardner was a New York City police patrolman. The
facts of his case were thus described by the Court :
"In August 1965, pursuant to subpoena, appellant
appeared before a New York County grand jury
which Yvas investigating alleged bribery and corruption of police officers in connection with unlawful
gambling operations. He was advised that the
grand jury proposed to examine him concerning the
performance of his official duties. He was advised
of his privilege against self incrimination , but he ,ms
asked to sign a \vaiver of immunity' after being
told that he would be fired if he did not sign . Following his refusal, he was given an administrative
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hearing and was discharged solely for this refusal .... " 392 U.S., at 275. (Emphasis supplied.)
The Court in Gardner held that the State could not
thus discharge a patrolman. But it then went on to say:
"If appellant, a policeman, had refused to answer
questions specifically, directly, and narrowly relating to the performance of his official duties, without
being required to waive his immunity with respect
to the use of his answers or the fruits thereof in a
criminal prosecution of himself, Garrity v. New
Jersey, supra, the privilege against self-incrimination
would not have been a bar to his dismissal." 392
U. S., at 278.

The Court today reaffirms that distinction. While
constitutional adjudication inevitably involves the drawing of lines, the rationality of this particular line is not
easily explained. Petitioner could not be called before
the grand jury, be advised that his official conduct was
going to be investigated, and be required to sign a waiver
of his right to claim the privilege against self-incrimination on pain of being dismissed if he failed to sign it.
But he could be called before a grand jury, asked questions about his official conduct, and if in answer to specific
questions he claimed the privilege against self-incrimination, he could be dismissed for his refusal to answer the
questions.
I do not elaborate the distinction further , because I am
simply not able to master it. Why the privilege against
self-incrimination is abridged by the first proceeding, but
not by the second, is something that the Court neither in
Gardner v. Broderick nor in this case even attempts to
explain. I do not believe a constitutional distinction of
this sort, which basically puts Tweedledum on one side of
the line and Tweedledee on the other, should be reaffirmed without further consideration.
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II
Every difference in fact does not require a difference
in legal result, but in this particular area even relatively
minor factual differences may quite properly be thought
to require a different legal result. Mr. Justice Harlan,
speaking for the three dissenters in Spevack v. Klein,
385 U.S . 511 (1967), the predecessor of Gardner, supra,
put the matter this way:
"The Court has not before held that the federal
government and the states are forbidden to permit
any consequences to result from a claim of the privilege; it has instead recognized that such consequences may vary widely in kind and intensity, and
that these differences warrant individual examination both of that hazard, if any, offered to the essential purposes of the privilege, and the public
interests protected by the consequence. This process is far better calculated than the broad prohibition
embraced by the plurality to serve both the purposes
of the privilege and the other important public
values which are often at stake in such cases." 385
U. S., at 525.

Gardner and Uniformed Sanitation Men involved full
time municipal employees of the City of New York.
Such employees are presumably almost without exception dependent for their livelihood upon the wages which
they are paid for the performance of the services which
their employment requires. Respondents in this case
are not employees of the State of New York, but instead
licensed architects who contract with the State and with
other public and private clients for the performance of
architectural services on a fee basis. The loss of one out
of a number of possible clients for a limited time which
would result from the State's insistence that these respondents perform the terms of their contract would in
all probability not be the damaging economic blow that

•
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the dismissal of a public employee from his employment
would be. Each of these respondents had apparently
complied with a provision of New York law requiring
that there be inserted in every public contract a clause
by which the contractor, as a condition of receiving the
contract, agrees to waive immunity with respect to the
contract if summoned to testify. The differing nature
of public contracting from public employment, the necessarily limited breadth of any grand jury investigation
into the practices surrounding such contracting, and the
very great difficulties which frequently attend the proving of the commission of crimes pertaining to anticompetitive, collusive, or fraudulent practices with respect to
public contracting, all seem to me to warrant a full hearing in this case.
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JUSTICE HARRY A . BLACKMUN

January 30, 1973

Re:

No. 72-331 -

Lefkowitz v. Turley

Dear Bill:
I, too, would. note jurisdiction and therefore join
your dissent circulated today.
Sincerely,

/I·(),. (J.
Mr. Justice Rehnquist

Copies to the Conference

/

....

To: The Chief Justice
Mr. Justice Dougla~
Mr. Justi ce Brennan
Mr. Justi ce Stewart
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Mr. Justice Rehnq_uist

\v
\
3rd DRAFT

From: White, J.

SUPREME COURT OF THE UNITED STATES
Circulated: __
LOUIS J. LEFKOWITZ ET AL. v. M. RUSS:Jw&irculated: / TURLEY ET AL.
ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF NEW TORK

Ko. 72-331.

Decided February -, 1973

PER CuRIAM.

Appellees are licensed architects who have been employed by various municipal, county, and state agencies
in the State of New York. In February 1971, they ,vere
called before a grand jury for questioning and requested
to sign waivers of immunity. They refused to waive
immunity, asserting the Fifth and Fourteenth Amendment privilege against compulsory self-incrimination.
Because of their refusal they were, pursuant to §§ 103-a
and 103-b of the New York General Municipal Law and
§§ 2601 and 2602 of the New York Public Authorities
Lavv, declared ineligible to enter into any contract with
any political subdivision of the State of New York.
Appellees sought declaratory and injunctive relief in
the United States District Court for the Western District of New York asserting the unconstitutionality of the
statutes which operated to disqualify them from future
public contracting for refusal to sign a waiver of immunity. A three-judge court was impaneled and enjoined future enforcement of the statute. An appeal was
brought to this Court pursuant to 28 U. S. C. § 1253.
We affirm the judgment of the District Court enjoining the further enforcement of the New York statutes
that operate to disqualify appellees from public contracting "for failure to relinquish the protections of the privilege against self-incrimination." Gardner v. Broderick,
392 U.S. 273, 278 (1968); see also Uniformed Sanitation
Men Assn. v. Comm'r of Sanitation of the City of N ew
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York, 392 U. S. 280 (1968); Garrity v. New Jersey, 385
U. S. 493 (1967). Garrity also established that, when
one waives immunity and answers questions under the
threat of job loss, the answers may not be used in subsequent criminal proceedings. We emphasize, however,
that the situation would be wholly different "if New York
had demanded that petitioners answer questions specifically, directly, and narrowly relating to the performance
of their official duties on pain of dismissal from public employment without requiring relinquishment of the benefits of the constitutional privilege, and if they had refused
to do so, this case would be entirely different." Uniformed Sanitation Men Association v. Comm'r of Sanitation of the City of New York, supra, at 284 (1968);
accord, Gardner v. Broderick, supra, at 278. Discharge
in such circumstances poses no threat to the privilege
against compelled self-incrimination.
Affirmed.

MR. J USTICE DouGLAS concurs in the result.

l

February 2, 1973

Re: No. 72-331 Lefkowit~ v. Turley

Dear Bill:
Your dissent has persuaded me that we should note jurisdiction.
Please join me.
Sincerely,

Mr . .Justice Rehnquist

cc: The Conference
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Kr . Juatioe Douglas
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Kr . Justice Brennan
Kr . Justice Stewart

Mr. Justice White
Jlr. Justioe Marshall
llr . ~tice Blaolonun
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SUPREME COURT OF THE UNITED ST~
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LOUIS J. LEFKOWITZ ET AL. v. M. RUSS]il:.M.roulated:·
TURLEY ET AL.
ON APPEAL FROM THE UNITED STA'l'ES DISTRICT COURT FOR
THE WESTERN DISTRICT OF NEW YORK
Xo. 72-331. Decided February - , 197:3

MR. JUSTICE REHNQUIST, with whom l\1R. J USTICE
BLACKMUN and MR. J1;sTICE PowELL concur, dissenting.

I would note probable jurisdiction in this case for two
reasons. First, the distinction between what is permitted the States and what is denied them, originally
enunciated in Gardner v. Broderick, 392 U.S. 273 ( 1968) ,
and reaffirmed today, is so gossamer as to require either
elucidation or reevaluation . Second, I believe the Court
ignores important factua l distinctions in lumping together the facts of this case with those presented in
Gardner, supra, and Uniformed Sanitation Men Association Y. Commissioner of Sanitation of the City of 1Vew
York, 392 U.S. 280 ( 1968) .

I
Gardner "·as a N' e,\' York City police patrolman. The
facts of his case \\'ere th us described by the Court:
"In August 1963, pursuant to subpoena, appellant
appeared before a Ne,Y York County grand jury
which ,vas investigating alleged bribery and corruption of police officers in connection with unlawful
gambling operations. He \Vas advised that the
grand jury proposed to examine him concerning the
performance of his official duties. He was advised
of his privilege against self incrimination, but he was
asked to sign a '\rniver of immunity' after being
told that he would be fired if he did not sign. Fol-
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lo·wing his refusal, he was given an administrative
hearing and was discharged solely for this refusal .... " 392 U.S ., at 275. (Emphasis supplied. )
The Court in Gardner held that the State could not
thus discharge a patrolman. But it then went on to say:
"If appellant, a policeman, had refused to answer
questions specifically, directly, and narrowly relating to the performance of his official duties, without
being required to waive his immunity with respect
to the use of his answers or the fruits thereof in a
criminal prosecution of himself, Garrity v. New
Jersey, supra, the privilege against self-incrimination
would not have been a bar to his dismissal." 392
U. S.. at 278.

The Court today reaffirms that distinction. While
constitutional adjudication inevitably involves the drawing of lines, the rationality of this particular line is not
easily explained. Petitioner could not be called before
the grand jury, be advised that his official conduct was
going to be investigated, and be required to sign a waiver
of his right to claim the privilege against self-incrimination on pain of being dismissed if he failed to sign it.
But he could be called before a grand jury, asked questions about his official conduct, and if in answer to specific
questions he claimed the privilege against self-incrimination, he could be dismissed for his refusal to answer the
questions.
I do not elaborate the distinction further. because I am
simply not able to master it. Why the privilege against
self-incrimination is abridged by the first proceeding, but
not by the second, is something that the Court neither in
Gardner v. Broderick nor in this case even attempts to
explain. I do not believe a constitutional distinction of
this sort, which basically puts Tweedledum on one side of
the line and Tweedledee on the other, should be reaffirmed without further consideration.
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II
Every difference in fact does not require a difference
in legal result, but in this particular area even relatively
minor factual differences ma.y quite properly be thought
to require a different legal result. Mr. Justice Harlan,
speaking for the three dissenters in Spevack v. Klein,
385 U. S. 511 (1967), the predecessor of Gardner, supra,
put the matter this way :
"The Court has not before held that the federal
government and the states are forbidden to permit
any consequences to result from a claim of the privilege; it has instead recognized that such consequences may vary widely in kind and intensity, and
that these differences warrant individual examination both of that hazard, if any, offered to the essential purposes of the privilege, and the public
interests protected by the consequence. This process is far better calculated than the broad prohibition
embraced by the plurality to serve both the purposes
of the privilege and the other important public
values which are often at stake in such cases." 385
U. S., at 525.
Gar,dner and Unif armed Sanitation Men involved full
time municipal employees of the City of New York.
Such employees are presumably almost without exception dependent for their livelihood upon the wages which
they are paid for the performance of the services which
their employment requires. Respondents in this case
are not employees of the State of New York, but instead
licensed architects who contract with the State and with
other public and private clients for the performance of
architectural services on a fee basis. The loss of one out
of a number of possible clients for a limited time which
would result from the State's insistence that these respondents perform the terms of their contract would in
all probability not be the damaging economic blow that
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the dismissal of a public employee from his employment
would be. Each of these respondents had apparently
complied with a provision of New York law requiring
that there be inserted in every public contract a clause
by which the contractor, as a condition of receiving the·
contract, agrees to waive immunity with respect to the
contract if summoned to testify. The differing nature
of public contracting from public employment, the necessarily limited breadth of any grand jury investigation
into the practices surrounding such contracting, and the
very great difficulties which frequently attend the proving of the commission of crimes pertaining to anticompetitive, collusive, or fraudulent practices with respect to-public contracting, all seem to me to warrant a full hear-ing in this case.
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JUSTICE WM . J. BRENNAN, JR.

February 5, 1973
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RE: No. 72-331 - Lefkowitz v. Turley
Dear Byron:

I agree.

smhiJ
Mr. Justice White

cc :The Conference
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CHAMBERS OF

February 7, 1973

JUSTICE THURGOOD MARSHALL

Re:

No. 72-331 - Lefkowitz v. Turley

Dear Byron:
Please join me.
Since~r~ ,
✓ ,/

.______
·

Mr. Justice White
cc:

Conference

T.M.
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CHAMBERS OF

January 24, 1973

JUSTICE WILLIAM 0 . DOUGLAS

Dear Byron:
In No. 72-331 - Lefkowitz v. Turley,
please note! concur in the result.
W. O. D.

Mr. Justice White
cc: Conference
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CHAMBERS OF

THE CHIEF" .JU.STICE

February 14, 1973

Re: No. 72-331 - Lefkowitz v. Turley

Dear Byron:
At Conference on this case I was "teetering" on the
brink of NPJ because I had a strong feeling ·that the
District Court was wrong, even though it was not
without some support from Gardner, Uniform Sanitation, et al.
I suggested that a "p. c." be tried and if narrow
enough I might be able to join and avoid oral argument.
I now conclude that no matter how narrowly written,
it involves approving an unsound and incorrect holding,
although oral argument may alter my view.
Albeit reluctantly, I will vote to note.

(\

Regards,

Wt
Mr. Justice White
Copies to the Conference

