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that any material witness be released from all liability

to be prosecuted or punished on account of any testimony

or other evidence he may be :quired to produce.

§ 106-2, Effect of Immu ty.) Such order of

immunity shall forever be a .r to prosecution against

the witness for any offense s )»wn in whole or in part

by such testimony or other evidence except for perjury

committed in the giving of such testimony.

FACTS

In February 1968, petrs were called upon to testify before
respondent Commission which, at the time, was engaged in an investiga-
tion of the '"juice rackets'" (loan sharking) in Illinois. They appeared,
but invoked the 5th Amendment privilege s to all questions asked of
them.

On March 21, the Commission moved the Circuit Court of
Cook Co. to grant petrs immunity from 2 . prosecution or punishment
""on account of any matter to which he shall testify" before the Commis-
sion, and to order petrs to answer the questions put them by the
Commission, invoking § 203-14, supra. )n January 30, 1969, the
Circuit Court ordered petrs to appear before the Commission and
answer the questions they had previously been asked, and further ordered
that ""each of the said [petrs] be and he is hereby released from all
liability to be prosecuted or punished on account of any matter to which

he shall testify before the said Commission, except for perjury or

contempt of Court."
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On February 28, 1969, petrs appeared before the Commissior
(with counsel, according to respondent), and again refused to answer on
5th Amendment grounds. They were clearly advised that the Commission
would ask the Circuit Court to hold them in contempt for their refusal.

On May 9, 1969, the Circuit Court held petrs in contempt
for their refusal to answer, and sentenced them to six-months' imprison-
ment,

DECISIONS BELOW

On appeal from the contempt citation, the Ill Sup Ct
(unanimous opinion by Crebs) affirmed. The court agreed with petrs
that the Circuit Court was not empowered to itself grant immunity as it
had purported to do, but thought that its order to appear and testify was
valid. According to the opinion of the Ill1 Sup Ct, petrs argued that the
immunity protection of 203~14, supra, was not as broad as the 5th

Amendment, pointing to the last sentence of the section, supra, which

prohibits an order to testify if it reasonably appears to the court that the

testimony would subject the witness to prosecution '"under the laws of
another state or of the United States.' In response to this argument,
the I11 Sup Ct stated that the statute was valid under this Court's decision

in Murphy v. Waterfront Commission, 378 U.S. 52 (1964).

Finally, petrs contended that the state did not affirmatively
demonstrate to them that immunity from prosecution was available. The
I11 Sup Ct said that it was clear that the order to testify was based on

section 203-14,
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"That section grants immunity to the defendants from
further prosecutions. That this immunity is co-
extensive with the fifth amendment has been established
by theholding of Murphy v. Waterfront Commission. "

ARGUMENTS

QUESTION No. 1 -- Scope of I11 Immunity

Petrs' Arguments: Petr purports to address the second question

specified by the Court (""Assuming the immunity statute was not as
broad, etc. . . .). In actuality, the argument seems to address the
question whether the immunity statute was in fact sufficient under the
5th Amendment.

Petrs argue that the scope of immunity provided grand jury
witnesses in Illinois (see statute, supra, -- immunity from prosecution
"for any offense shown in whole or in part by such testimony'') is broac r
than that accorded witnesses before the Investigating Commission under
§ 203-14. The grand jury statute was properly interpreted to accord

with the 5th Amendment in People v. Walker, 28 Il1 2d 585 (1963);

the narrower standard of § 203-14 is insufficient.
Section 203-14 provides only that a person shall not be
prosecuted:
"'for or on account of any transaction, matter or thing
concerning which, in accordance with the order, he gave
answer.'" (Emphasis added.)

It therefore does not prevent Illinois from using the fruits of the answers

given in a prosecution for a matter or thing regarding which the witness
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This interpretation is supported not only by Illinois
precedents, but by decisions of this Court sustaining ''transactional"

immunity statutes phrased in identical language. Brown v. Walker, 161

U.S. 591 (1896) (federal immunity statute providing that ''no person shall
be prosecuted or subjected to any penalty or forfeiture for or on account
of any transaction, matter or thing, concerning which he may testify, or

produce evidence . . .'"). To the same effect are Ullman v. United State:

350 U.S. 422 (1956); Brown v. United States, 359 U.S. 41 (1959).

The state argues that inasmuch as the Il statute provides full
transactional immunity, there is no need to argue about whether such
immunity is constitutionally required, or whether "use' immunity is
sufficient; however, the state goes on to argue that use immaunity is
sufficient (pp. 17-28).

The state says the omission of the 1 is ""penalty or
forfeiture'' from the statute isn't fatal. The statute would protect petrs
from penalties or forfeitures which are criminal in nature.

QUESTION No. 2 -- Requirement that state affirmatively
demonstrate scope of privilege to petrs

Petrs' arguments: Petrs say that under the circumstances, where

the immunity act is insufficient on its face, where, at the time of the
compelled testimony Illinois had not interpreted the statute, where the
language of the grand jury immunity provision was different, where

the state had not yet determined whether it could prosecute petrs
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to immunize the witness and thus displace the 5th Amendment privilege.
That was done in this case. The state is not required to meet possible
substantive arguments over the scope of the immunity which petrs might
later tender on appeal from a contempt conviction. This result would
place an impossi le burden on the state and would be contrary to past
decisions of the Court.
AMICUS BRIEFS

The ACLU has submitted an amicus brief in which it
confines itself to arguing that full '"transactional'’ rather than '""use'
immunity is reqv*ved, without saying how the argument affects this
case.

DISCUSSION
I can >t understand why cert was granted in this case. It

seems apparent +v me from reading the Illinois cases cited by respondent

that the immunity, here prevents the state from using the fruits of petrs'

testimony to pro: cute them for an offense not specifically referred to

in the questions «.. the investigating commission. I think that the state's

emphasis on the .n account of'' language is well placed.

In lig : of the fact that the Court long ago upheld the consti-
tutional sufficien ' of federal immunity statutes phrased in virtually
identical languag (see respondent's argument, supra), petrs' arguments
seem utterly friv ous to me. In short, to me, the only reasonable

conclusion to be __awn from the language of the statute and Illinois
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case law is that petrs were given full '"'transactional' immunity clearly
constitutionally sufficient under decisions of this Court. That being the
case, the second question specified by the Court is meaningless.

As to the remaining question, the broad language of Stevens v
Marks, quoted supra, might create some problems if a state enacted a
truly ambiguous immunity statute and attempted to hold a person in
contempt for refusal to answer based on uncertainty over the scope of
the immunity prior to an authoritative construction of the statute (althougl
the facts o Stevens are, as Illinois notes, distinguishable). That,
however, i not this case, in my view. Petrs were represented by
lawyers. They can read cases, including Illinois cases, and the past
decisions « this Court. In my view, the only reasonable conclusion to
be drawn from those cases is that the state has conferred full '"trans-
actional' i—munity clearly sufficient under the 5th Amendment.

Accordingly, this is not 2 good case in which to consider
refined aprications of the Stevens dictum. (Although I note that I am
in tentativc agreement with the position of the state, which is - at the
witness sh~uld be forced to run the risk of a contempt citation if he
believes tl__t the immunity conferred is not of sufficiently broad scope.
I am aware of no decision to the contrary.)

Finally, I note that petr's brief is terrible, and presume

that oral argument will be also.
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All things considered, I would dismiss this case because it
does not present the issue the Court wanted to consider (assuming that

the scope of Stevens v. Marks was what the Court was concerned about).

Alternatively, I would affirm.
DISMISS AS IM- Floyd Op I11 Sup Ct App p.
PROVIDENTLY ‘
GRANTED OR AFFIRM
12/23/71

mle
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No. 7 7

Albert Sarno and Chris Cardi,
Petitioners, On Writ of Certiorart to
V. the Supreme Court of

Mlinois Crime Investigating Mlinos.
C'ommission.

[May —. 1972]

Prr CURIAML.

Petitioners were ordered to testify before the Illinois
Crime Investigating Commission under a grant of im-
munity conferred pursua  to I1l. Rev. Stat. c. 38, § 203—
14 (1969). The occasion for granting the writ in this
case was to consider whether Illinois must demonstrate
to petitioners, prior to an adjudication for contempt for
refusal to answer the Commission’s questions, that im-
munity as broad in scope as the »otection of the privilege
against sclf-inerimination is a.a.lable and applicable to
them. 401 U. S. 935 (1971). The writ was granted in
light of petitioners’ elaim that the statute did not pro-
vide complete transactional immunity. On the same
day that the writ was granted, probable jurisdiction was
noted in Zicarelli v. New Jersey State Commnission of
Investigation, 401 U. S, 933 (1971), to resolve the ques-
tion whether a State can compel testimony from an un-
willing witness, who invokes the privilege against self-
inerimination, by granting immunity from use and
derivative use of the compelled testimony, or whether
transactional immunity is required.

We held today in Kasligar v. United States, ante, —,
and in Zicarelli v. New Jersey State Commission of In-

Recirculated:

APR 9
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vestigalion, ante, —, that testimony may be compelled
from an unwilling witness over a claim of the privilege
against self-inerimination by a grant of use and deriva-
tive use immunity. The premise of petitioners’ argu-
ments 1s that transactional immunity is required. They
say that Illinois failed to demonstrate satisfactorily that
transactional immunity was provided, but they do not
contend that the Illinois immunity statute affords pro-
tection less comprehensive than use and derivative use
immunity. Respondent asserts that the statute affords
complete transactional immunity, reflecting a long-stand-
ing Illinois policy of providing immunity greater than
that required by the United States Constitution. Since
neither party contends that the scope of the immunity
provided by the Illinois statute falls below e con-
stitutional requirement s * “orth in Kastigar, we conclude
that any uncertainty reg  ing the scope of protection in
excess of the constitutionai requirement should best be
left to the courts of Tllinois. Accordingly. the writ of
certiorari is dismissed as improvidently granted.

It s so ordered.

Mg. JusTticE BRENNAN and Mg, Justice REENQUIST
took no part in the consideration or decision of this case.

Mg. Justrce Douaras dissents for the reasons stated
in his dissenting opinion in Kastigar, ante,
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Prr C'URIAM.

Petitioners were ordered to testify before the Illinois
C(rime Investigating Commission under a grant of 1m-
munity conferred pursuant to Ill. Rev. Stat. ¢. 38, § 203—
14 (1969). The occasion for granting the writ in this
case was to consider whether Tllinois must demonstrate
to petitioners. prior to an adjudication for contempt for
refusal to answer the Commission’s questions. that in-
munity as broad in scope as the protection of the privilege
against self-inerimination is available and applicable to
them. 401 U. 8935 (1971). The writ was granted in
light of petitioners’ elaim that the statute did not pro-
vide complete transactional immunity. On the same
day that the writ was granted, probable jurisdiction was
noted in Zicarelli v. New Jersey State Commission of
Investigation, 401 U. S. 933 (1971), to resolve the ques-
tion whether a State can compel testimony from an un-
willing witness, who invokes the privilege against self-
inerimination, by granting inununity from use and
derivative use of the compelled testimony, or whether
transactional immunity is required.

We held today in Kastigar v nited States, ante, —,
and in Zicarelli v. New Jersey State Commission of In-
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Albert SQarno and Chris Cardi,
Petitioners, On Writ of Certiorari to
. the Supreme Court of
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(Commission.

{May —. 1972]

PER CURIAM.

Petitioners were ordered to testify before the Illinols
Crime Investigating Commission under a grant of imn-
munity conferred pursuant to I1l. Rev. Stat. c. 38, § 203—
14 (1969). The occasion for granting the writ in this
case was to consider whether Illinois must demonstrate
to petitioners, prior to an adjudication for contempt for
refusal to answer the Comunission’s questions. that im-
munity as broad in scope as the protection of the privilege
against self-inerimination is available and applicable to
them. 401 U. 8. 935 (1971). The writ was granted in
light of petitioners’ claim that the statute did not pro-
vide complete transactional immunity. On the same
day that the writ was granted. probable jurisdiction was
noted in Zicarelli v. New Jersey State Commission of
Investigation, 401 T. 8. 933 (1971), to resolve the ques-
tion whether a State can compel testimony from an un-
willing witness. who invokes the privilege against self-
inerimination. by granting immunity from use and
derivative use of the compelled testimony, or whether
transactional immunity is required.

We held today in Kastigar v. United States, ante, —,
and in Zicarelli v. New Jersey State Commission of In-

e e e



70-7—PER CURIAM

2 SARNO v. TLLINOIS CRIMIS INVESTIGATING COMAMN

vestigation, ante, —, that testimony may be compelled
from an unwilling withess over a claim of the privilege
against self-inerimination by a grant of use and deriva-
tive use immunity. The premise of petitioners’ argu-
ments is that transactional ninmunity is required. They
say that Illinois failed to demonstrate satisfactorily that
transactional immunity was provided, but they do not
contend that the Illinois immunity statute affords pro-
tection less comprehensive than use and derivative use
immunity. Respondent asserts that the statute affords
complete transactional immunity, reflecting a long-stand-
ing Ilinois poliey of providing immunity greater than
that required by the United States Constitution. Since
neither party contends that the scope of the immunity
provided by the Illinois statute falls below the con-
stitutional requirement set forth in Kastigar, we conclude
that any uncertainty regarding the scope of protection in
excess of the constitutional requirement should best he
left to the courts of Illinois.  Accordingly. the writ of
certiorari is disimissed as improvidently granted.

It 1s so ordered.

Mr. Justicr BRENNAN and Mg, JusticE REENQUIST
took no part in the consideration or deeision of this case.

Mr. Jusrtice Dovaras dissents for the reasons stated
in his dissenting opinion in Kastigar, ante, —.

MRr. JusTicE MARSHALL dissents for the reasons stated
in his dissenting opinion in Aastigar, ante, —.
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NOTICE : This opinion s subject to formal revision before publication
in the preliminary print of the United States Reports. Readers are re-
quested to notify the Reporter of Decisions, Supreme Court of the
United States, Washington, D.C. 20343, of any typographlcal or other
formal errors, in order that corrections may be made before the pre-
Hminary print goes to press,

SUPREME COURT OF THE U..ITED STATES
No. 70-7

Albert Sarno and Chris Cardi,

Petitioners, On Writ of Certiorari to
. the Supreme Court of
Illinois Crime Investigating Tllinots.
Commission.

[May 22, 1972]

Prr Curran.

Petitioners were ordered to testify before the Illinois
Crime Investigating Comnission under a grant of im-
munity conferred pur<vant to Ill. Rev. Stat. c. 38, § 203—
14 (1969). The oce. ion for granting the writ in this
case was to consider whether Illinois must demonstrate
to petitioners, prior to an adjudication for contempt for
refusal to answer the Commission's questions, that im-
munity as broad in scope as the protection of the privilege
against self-incrimination is available and applicable to
them. 401 U. 8. 935 (1971). The writ was granted in
light of petitioners’ c'1im that the statute did not pro-
vide complete trans tional immunity. On the same
day that the writ was granted, probable jurisdiction was
noted in Zicarelli v. New Jersey State Commission of
Investigation, 401 U. S. 933 (1971), to resolve the ques-
tion whether a State can compel testimony from an un-
willing witness, who 1vokes the privilege against self-
mcrimination, by granting immunity from use and
derivative use of the compelled testimony, or whether
transactional immunity is required.

We held today in Kastigar v. United States, ante, —_
and in Zicarelli v. New Jersey State Commission of In-
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vestigation, ante, —, that testimony may be con elled
from an unwilling witness over a claiin of the privilege
against self-incrimination by a grant of use and deriva-
tive use immunity. The premise of petitioners’ argu-
ments is that transactional immunity is required. They
say that Illinois failed to demonstrate satisfactorily that
transactional immunity was provided, but they do not
contend that the Illinois immunity statute affords pro-
tection less comprehensive than use and derivative use-
immunity. Respondent asserts that the statute affords
complete transactional immunity, reflecting a long-stand-
ing Illinois policy of providing immunity greater than
that required by the United States Constitution. Since
neither party contends that the scope of the immunity
provided by the Illinois statute falls below the con-
stitutional requirement set forth in Kastigar, we conclude
that any uncertainty regarding the scope of protection in
excess of the constitutional requirement should best be
left to the courts of Illinois. Accordingly, the writ of
certiorari is dismissed as improvidently granted.

Il is so ordered.

MR. JusticE BRENNAN and Mg. JUSTICE REHNQUIST
took no part in the consideration or decision of this case.

MRr. Jusrice Doucras dissents for the reasons stated
in his dissenting opinion in Kastigar, ante, —.

MR. Justice MArsSHALL dissents for the reasons stated
in his dissenting opinion in Kastigar, ante, ——.
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