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No. 70-7 

BENCH MEMO 

Cert to Ill Sup Ct Floyd 
SARNO and CARDI (Crebs for unanunous court) 

State inununity statutes v. 
ILLINOIS CRIME 
INVESTIGATING 
COMMISSION 

DISMISS AS IM­
PROVIDENTLY 
GRANTED OR 
AFFIRM 

follows: 

QUESTIONS PRESENTED 

1. The questions specified by the Court are phrased as 

"1. Must the State affirmatively dem.onstrate to 
respondents, when testifying pursuant to the Illinois 
Immunity Statute, that an immunity, as broad in 
scope as the Fifth Amendm.ent, is available and 
applicable to them.? 

Controlling cases: Brown v. Walker, 161 U.S. 591 (1896); 
People v. Boyle, 312 Ill. 586 (1924); Halpin v. Scotti, 415 lll. 104 (1953); 
Stevens v. Marks, 383 U.S. 234 (1966); Raley v. Ohio, 360 U.S. 423 
(1959). 
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3. Assuming the immunity statute was not as 
broad as the FUth Amendment., as far as future state 
prosecution• are concerned, may a person plead the 
Fifth Amendment when it is evident,. from the imp­
lication of the questions in the setting in which they 
are asked,. that responsive answers to the questions 
might be dangerous because injurious disclosure 
could result in future state prosecutions?" 

2. In reality,. I think that the questions are the following: 

a) Whether the Illinoia immunity statute in fact granted 

immunity as broad in scope as the 5th Amendment protection? 

b) Whether,. if it did, this fact wa• sufficiently apparent 

to petrs, who were represented by retained counsel, to justify forcing 

them to take the risk that it did by their refusal to answer the questions 

of respondent notwithstanding the grant of immunity? 

STATUTES INVOLVED 

1. 1967 lll. Rev. Stat. § 203-1 describes the intent of the 

111 legblature, in creating the Illinois Crime Inveatigating Commisaion, 

to be the provision of adequate facilities for the investigation of organ­

ized crime in the state,. the evaluation of the scope of organized crime 

and the effectiveness of law enforcement agencies in dealing with it, 

and the prO'rision of facts and evalaaticm of the scope of organize~ 

and tile effeetiveness of law enforcement aarenciea in dealift• with -it..-

and the provision of facts and evaluation to the legislative,. executive, 

judicial,. and adminiatrative bodies of the state in order that they will 

be able to better perform their functions relating to public safety and 

welfare. 
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2. The particular immunity provision at issue reads as 

follows: (1967 Ill. Rev. Stat., ch. 38, § 203-14): 

Z03. 14. Refusal to answer or produce evidence -­
Order of court -- Immunity.] § 14. In any examina­
tion by or hearing before the Comn"l.ission, if a person 
refuses to anawer a question or produce evidence of 
any other kind on the ground that he may be incriminated 
there by, and if the Chairman or the Executive Director• 
in writing, requests a circuit court of the State to order 
that person to answer the question or produce the 
evidence, the court shall so order unless it finds that 
to do so would be contrary to the public interest, and 
that person ahall comply with the order. After com­
plying, and if, but for this Section, he would have been 
privileged to withhold the answer given or the evidence 
produced by him, that person shall not be prosecuted 
for or on account of any transaction, matter or thing 
concerning which, in accordance with the order, he gave 
answer or produced evidence. He may, nevertheless, 
be proaecuted or subjected to penalty or forfeiture for 
any per jury or contempt cormnitted in answering, or 
failing to answer, or in prodacing, or failing to produce, 
evidence in accordance with the order. The court shall 
not order any such person to testify or produce evidence 
if it reasonably appears to the court that such testimony 
or evidence, documentary or otherwiae, would subject 
such witness to an indictment, information or prosecu­
tion (except for perjury cormnitted in the giving of such 
testimony or the producing of such evidence) under the 
laws of another State or of the United States. As 
am.ended by act approved Aug. 24, 1965. L. 1965, p. 
3459. 

3. A separate immunity statute for Illinois grand ~ 

proceedings provides that: 

(I 967 Ill. Rev. Stat. Chapter 38) 

§ 106-1. Granting of Immunity.) In any investi­
gation before a Grand Jury, or trial in any court of 
record, the court on motion of the State inay order 
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that any material witness be released from all liability 
to be prosecuted or punished on account of any te ■tinlony 
or other evidence he may be required to produce. 

§ 106-Z. Effect of Immunity.) Such order of 
immunity shall forever be a bar to proaecution against 
the witne• s for any offense shown in whole or in part 
by such testimony or other evidence except for perjury 
committed in the giving of a11ch testimony. 

FACTS 

In February 1968,. petr■ were called upon to testify before 

reapondent Commission which,. at the time., was engaged in an investiga­

tion of the "juice rackets" (loan sharking) in Illinois. They appeared,. 

but invoked the 5th Amendment privilege as to all question■ asked of 

them. 

On March Z 1,. the Commie ■ion moved the Circuit Court of 

Cook Co. to grant petr s imm.unity from. all prosecution or punishment 

"on account of any matter to which he ■hall testify" before the Commis­

aion., and to order petrs to answer the questions put them by the 

Commission,. invoking § 203-14,. supra. On January 30., 1969, the 

Circuit Court ordered petrs to appear before the Commission and 

answer the questions they had previously been asked., and further ordered 

that "each of the said [petrs) be and he is hereby released from all 

liability to be prosecuted or punished on account of any matter to which 

he shall testify before the said Commission, except for perjury or 

contempt of Court. " 
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On February 28, 1969, petrs appeared before the Commiasioll 

(with counsel, according to respondent), and again refused to answer on 

5th Amendm.ent grounds. They were clearly advised that the Commission 

would ask the Circuit Court to hold them in conteinpt for their refusal. 

On May 9, 1969, the Circuit Court held petrs in contempt 

for their refusal to answer, and sentenced them to silt-months' imprison-

ment. 

DECISIONS BELOW 

On appeal from the contempt citation, the Ill Sup Ct 

(unanimous opinion by Crebs) affirmed. The court agreed with petrs 

that the Circuit Court was not empowered to itself grant immunity as it 

had purported to do, but thought that its order to appear and testify was 

valid. According to the opinion of the Ill Sup Ct, petrs · argued that the 

immunity protection of 203-14, supra, was not aa broad as the 5th 

Amendment, pointing to the last sentence of the section, supra, which 

prohibits an order to teatify if it reasonably appeara to the court that the 

testimony would subject the witness to prosecution "under the laws of 

another state or of the United States." In response to this argument, 

the Ill Sup Ct stated that the statute was valid under this Court's decision 

in Murphy v. Waterfront Commission, 378 U.S. 52 (1964). 

Finally, petrs contended that the state did not affirmatively 

demonstrate to them that immunity from proaecution was available. The 

Ill Sup Ct said that it was clear that the order to testify was based on 

section 203-14. 
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"That section grants immunity to the defendants from 
further prosecutions. That this imm11Dity is co­
extensive with the fifth amendment has been established 
by theholding of Murphy v. Waterfront Commission." 

ARGUMENTS 

QUESTION No. 1 - - Scope of Ill Immunity 

Petra' Arguments: Petr purports to addreae the second question 

specified by the Court ("Assuming the immunity etatute was not as 

broad, etc •••• ). In actuality, the argument eeems to address the 

question whether the immunity statute wae in fact sufficient under the 

5th Amendment. 

Petra argue that the scope of immunity provided grand jury 

witnesses in Illinois (see etatute, supra, -- immunity from ·prosecution­

"for any offense shown in whole or in part by such testimony") ie broader 

than that accorded witnesses before the Investigating Commission under 

§ 203-14. The grand jury statute was properly interpreted to accord 

with the 5th Amendment in People v. Walker, 28 1112d 585 (1963); 

the narrower standard of § 203-14 is ineufficient. 

prosecuted: 

Section 203-14 provides only that a person eball not be 

"for or on account of any transaction, matter or thing 
concerning which, in accordance with the order, he gave 
answer." (Emphasis added.) 

It therefore does not prevent Illinois from. using the fruits of the answers 

given in a prosecution for a matter or thing regarding wlich the witness 
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was not requested to "give answer. 11 Petrs were examined only with 

reference to a small number of specific transactions. In addition:, they 

were asked concerning the geographic centers of their activities, their 

bu siness acquaintances,. the "higher ups" in the organization, and their 

peraonal backgr cund and criminal record. While the inununity statute 

is sufficient to supplant the privilege as to the apecific transactions 

which were the subject of inquiry, it does not prevent using information 

derived from those answers, or from answers concerning "center• of 

activities" and so on to lead to other usury offenses or acts of violence 

connected with the collection of juice loans. For example, the "higher 

aps" in the organization are not "transactions, lll&tters, or things," and 

yet the y could funish information necessary to prosecute petr• for 

crimes which were not the subject of specific inquiry by the Commission. 

Petra give the following additional example of their objection: (p. lZ) 

"Suppose petitioners had been asked only one 
question ••• "At what place• in Cook County have 
your juice custom ers met you to make their weekly 
payments?" and petitioners "gave answers" to the 
questions~ A s s ume then that the state went to these 
center•, interviewed the customer•, learned from 
them that petitioners had conim.itted any one of the 
offenses of violence punishable under the Crimmal 
Code, whether conunitted against them or another 
customer known to them. Petitioner• were not asked 
to give answer to an act of violence. Nevertheless, 
the answer to the question would be the "link" 
neceasary to prosecute for an offense of violence, 
and the Imm.unity Act does not cover "links" or 
"fruits. " 
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Petra further contend that the statute is deficient because 

it would be impossible for them to prove that their subsequent prosecutio1 

was based on the fruits of their Crime Commission testimony. (Thia 

argmnent is somewhat inconsistent with their initial argmnent that 

fruits could be used; this is typical of a terrible brief. ) 

Petra further contend that the immunity provision of section 

203-14 is insufficient because it does not expressly prohibit imposition 

of "penalty or forfeitures" as well as criminal prosecution. In the 

circumstances of this case, for example, if petra were guilty of criminal 

usury or violence in connection with loan transactions, they could be 

subjected to civil judgments including punitive damages, and to confine­

ment for failure to pay such judgments. 

Arguments of Respondent: The state says that petrs' argument is 

disposed of if the grant of immunity was as broad a.s the 5th Amendment. 

It was. The broad language of section 203- 14 granted petra immunity 

from future prosecution by the state for any criminal offense established 

by their answers to the Commission questions or for any criminal offense 

established through the use of their answers as an investigative tool. 

This was complete transactional immunity. 

This interpretation is established by Illinois Supreme Court .• 

decisions interpreting identical or similar language in other immunity 

statutes. Thus, in People v. Boyle., 312 Ill. 586 (1924), interpreting 

a statute which provided that the witnes& was released "for all liability 
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to be prosecuted or punished on account of any matter to which he shall 

be required to testiy • .. and if he shall be required to testify ••• and 

if he shall testify, such order shall forever after be a bar to any indict­

ment, information or prosecution against him for such matter," the Ill 

Sup Ct, refering to state and federal cases, upheld the statute,, stating: 

"if the legislature ••• has provided that the witness shall not be liable 

to criminal prosecution for any transaction necessarily disclosed by 

the testimony which he is required to give and for any transaction 

concerning which such testimony constitutes an essential link in a chain 

of evidence against lrln~, the immunity afforded by the statute is thereby 

ma.de coextensive with the protection afforded him by the Constitution. " 

See also, People v,. Rockola, 346 Ill 27; Halpin v. Scotti,, 415 Ill. 104 

(1953); People v. Walke r, supra. 

Petra try to make something out of minor differences in 

langua.ge between the grand jury immunity statute upheld in Walker and 

s ection 203-14. However, this argUincnt ha& no merit. In focusing on 

the "gave answ,?r11 part of the etatute,, petrs forget the "for or on account 

.2f' part of the statute. T he 11for 11 provision immuniz·es a witness fr0n1 

criminal prosecutions for offenses shown by his direct testimony,, while 

the "on account of'' la.nguage inununizes the witness for offenses which 

can only be established through the use of the direct testimony as an 

investigative tool. 



-

-

-

- 10 -

This interpretation is eupported not only by Illinois 

precedents, but by decisions of this Court eustaining "traneactional" 

immunity statutes phra■ed in identical language. Brown v. Walker, 161 

U.S. 591 (1896) (federal immunity etatute providing that "no pereon eball 

be prosecuted or eubjected to any penalty or forfeiture for or on account 

of any transaction, matter or thing, concerning which he may teetify, or 

produce evidence ••• "). To the same effect are Ullman v. United State• 

350 U.S. 422 (1956); Brown v. United States, 359 U.S. 41 (1959). 

The ■tate argues that inasmuch as the Ill statute provide■ full 

tran■actional immunity, there is no need to argue about whether ■uch 

immunity is constitutionally required, or whether "use" immunity is 

sufficient; however, the state goes on to argue that use immunity is 

sufficient (pp. 17-28). 

The ■tate says the omission of the + s "penalty or 

forfeiture" from the statute isn't fatal. The statute would protect petr ■ 

frOJn penalties or forfeitures which are criminal in nature. 

QUESTION No. 2 -- Requirement that state affirmatively 
demonstrate scope of privilege to petr • 

Petra' arguments: Petra say that under the circwnstances, where 

the immunity act is insufficient on its face, where, at the time of the 

compelled testimony Illinois had not interpreted the statute., where the 

language of the grand j ury immunity provision was dif'ferent, where 

the s tate had not yet determined whether it could prosecute petrs 
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based on independent evidence, and where petrs might have been 

confined for failue to pay punitive damage judgments arising out of 

civil actions based on their testimony, "Illinois must affirmatively 

demonstrate to a per son that an immunity as broad in scope as the Fifth 

Amendment is available and applicable to them." Stevens v. Marks, 

383 u. s. 234 (1966). 

Respondent's arguments: Respondent recognizes that in Stevens v. 

Marks, 383 U.S. 234 (1966), the Court stated that 

"A witness bas, we think, a constitutional right to stand 
on the privilege against self-incrimination until it has 
been fairly demonstrated to him that an immunity, as 
broad in scope as the privilege it replaces, is available 
and applicable to him." 

However, Stevens was a situation in which a witness was held in 

contempt for asserting his privilege even though a waiver of the 

privilege which he had previously executed was invalid and the state 

had consistently maintained to him that no immunity was available. 

Moreover, Stevens relied on Raley v. Ohio, 360 U.S. 423 (1959) in 

which the Court held that a per son could not be held in contempt for 

refusal to testify because of an "automatic" immunity provision, where 

the chairman of the Commie sion before which petr appeared had 

indicated to him that the privilege was availalie to him. 

In this ,context, it is clear that Stevens means only that a 

state may notmislead a witness as to the consequences of his answer. 

In conferring immunity, the state must demonstrate clearly its intent 
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to im.munize the witness and thus displace the 5th Amendment privilege. 

That was done in this case. The state is not required to meet possible 

substantive arguments over the scope of the im.munity which petra might 

later tender on appeal from a contempt conviction. This result would 

place an impossible burden on the state and would be contrary to past 

decisions of the Court. 

AMICUS BRIEFS 

The ACLU has submitted an am.icua brief in which it 

confines itself to arguing that full "transactional" rather than "use" 

immunity is required, without saying how the argument affect■ this 

case. 

DISCUSSION 

I cannot understand why cert was granted in this case. It 

seems apparent to me from reading the Illinois cases cited by respondent 

that the immunity here prevents the state from using the fruits of petrs' 

te atimony to prosecute them for an offense not specifically referred to 

in the questions of the investigating commission. I think that the state's 

emphasis on the "~ account of'' language is well placed. 

In light of the fact that the Court long ago upheld the consti­

tutional sufficiency of federal im.munity statutes phrased in virtually 

identical language (see respondent's argument, supra), petrs' arguments 

seem utterly frivolous to me. In short, to me, the only reasonable 

conclusion to be drawn from. the language of the statute and Illinois 
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case law is that petra were given full "transactional" immunity clearly 

constitutionally sufficient under decisions of this Court. That being the 

case, the second question specified by the Court is m.eaningle••• 

As to the remaining question, the broad language of Stevens v, 

Marks, quoted supra, might create some problem.a if a state enacted a 

truly ambiguous immunity statute and attempted to hold a person in 

contempt for refusal to answer based on uncertainty over the scope of 

the immunity prior to an authoritative construction of the statute (althougl 

the facts of Stevens are, as Illinois notes, distinguishable). That, 

however, is not this case, in my view. Petra were represented by 

lawyers. They can read cases, including Illinois cases, and the past 

decisions of this Court. In my view, the only reasonable conclusion to 

be drawn from those cases is that the state bas conferred full "trans­

actional" immunity clearly sufficient under the 5th Amendment. 

Accordingly, this is not a good case in which to consider 

refined applications of the Stevena dictum. (Although I note that I am 

in tentative agreement with the position of the state, which is that the 

witness should be forced to run the risk of a contempt citation if he 

believes that the immunity conferred is not of sufficiently broad scope. 

I am aware of no decision to the contrary.) 

Finally, I note that petr' s brief is terrible, and presmne 

that oral argument will be also. 
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All things considered, I would dis1niss thi• case because it 

does not present the issue the Court wanted to consider (assuming that 

the scope of Stevens v. Marks was what the Court was concerned about). 

Alternatively, I would affirm.. 

DISMISS AS IM­
PROVIDENTLY 
GRANTED OR AFFIRM 

12/23/71 

mlc 

Floyd Op Ill Sup Ct App p. 
s: 
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1st DRAFT JlrOIUl Powell, J_., 

SUPREME COURT OF THE UNITED STA,pm,u1ated :i APR 2 f .19Z2 
Beoiroulatedr-_______ 

No. 70--7 

Albert Sarno and Chris Cardi, 
Petitioners, 

v. 
Illinois Crime Investigating 

Commission. 

On Writ of Certiorari to 
the Supreme Court of 
Illinois. 

[May - , H)72] 

PER CuRIAM. 

Petitioners were ordered to testify before the Illinois 
Crime InYestigating Commission under a gr~ 
munity conferred pursuant to Ill. Rev. Stat. 'l ~8, _§ 2~~- & 

~14 (1969). The occasion for granting the writ in this 
case was to consider ,vhether Illinois must demonstrate 
to petitioners, prior to an adjudication for contempt for 
refusal to answer the Commission's questions, that im­
munity as broad in scope as the protection of the privilege 
against self-incrimination is available and applicable to 
them. 401 U. S. 935 (1971) . The writ was granted in 
light of petitioners' claim that the statute did not pro­
vide complete transactional immunity. On the same 
day that the writ was granted, probable jurisdiction was 
noted in Zicarelli v. New Jersey State Commission of 
Investigation, 401 U.S. 933 (1971), to resolve the ques­
tion whether a State can compel testimony from an un­
willing witness, who invokes the privilege against self­
incrimination, by granting immunity from use and 
derivative use of the compelled testimony, or whether· 
transactional immunity is required. 

We held today in Kastigar v. United States, ante,-~ 
and in Zicarelli v. New Jersey State Commission of In-
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vestigation, ante, - , that testimony may be compelled 
from an unwilling witness over a claim of the privilege 
against self-incrimination by a grant of use and deriva­
tive use immunity. The premise of petitioners' argu­
ments is that transactional immunity is required. They 
say that Illinois failed to demonstrate satisfactorily that 
transactional immunity was provided, but they do not 
contend that the Illinois immunity statute affords pro­
tection less comprehensive than use and derivative use 
immunity. Respondent asserts that the statute affords 
complete transactional immunity, reflecting a long-stand­
ing Illinois policy of providing immunity greater than 
that required by the United States Constitution. Since 
neither party contends that the scope of the immunity 
provided by the Illinois statute falls below the con­
stitutional requirement set forth in Kastigar, we conclude 
that any uncertainty regarding the scope of protection in 
excess of the constitutional requirement should best be 
left to the courts of Illinois. Accordingly, the writ of 
certiorari is dismissed as improvidently granted. 

It -is so ordered. 

MR. JUSTICE BRENNAN and MR. JUSTICE REHNQUIST 

took no part in the consideration or decision of this case. 
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PER CuRIAM. 

Petitioners were ordered to testify before the Illinois 
Crime Investigating Commission under a grant of im­
munity conferred pursuant to Ill. Rev. Stat. c. 38, § 203-
14 (1969). The occasion for granting the writ in this 
case was to consider whether Illinois must demonstrate 
to petitioners, prior to an adjudication for contempt for 
refusal to ans,rnr the Commission's questions, that im­
munity as broad in scope as the protection of the privilege 
against self-incrimination is available and applicable to 
them. 401 U. S. 935 (1971). The writ was granted in 
light of petitioners' claim that the statute did not pro­
vide complete transactional immunity. On the same 
day that the writ was granted, probable jurisdiction was 
noted in Zicarelli v. New Jersey State Commission of 
Investigation, 401 U. S. 933 (1971), to resolve the ques­
tion whether a State can compel testimony from an un­
"·illing witness, who invokes the privilege against self­
incrimination, by granting immunity from use and 
derivative use of the compelled testimony, or whether 
transactional immunity is required. 

We held today in Kastigar v. United States, ante,-, 
and in Zicarelli v. New Jersey State Commission of In-
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vestigation, ante, - , that testimony may be compelled 
from an unwilling witness over a claim of the privilege 
against self-incrimination by a grant of use and deriva­
tive use immunity. The premise of petitioners' argu­
ments is that transactional immunity is required. They 
say that Illinois failed to demonstrate satisfactorily that 
transactional immunity was provided, but they do not 
contend that the Illinois immunity statute affords pro­
tection less comprehensive than use and derivative use 
immunity. Respondent asserts that the statute affords 
complete transactional immunity, reflecting a long-stand­
ing Illinois policy of providing immunity greater than 
that required by the United States Constitution. Since 
neither party contends that the scope of the immunity 
provided by the Illinois statute falls below the con­
stitutional requirement set forth in Kastigar, we conclude 
that any uncertainty regarding the scope of protection in 
excess of the constitutional requirement should best be 
left to the courts of Illinois. Accordingly, the writ of 
certiorari is dismissed as improvidently granted. 

It is so ordered. 

MR. JuS'l'ICE BRENNAN and MR. JUSTICE REHNQUIST 
took no part in the consideration or decision of this case. 

MR. JUSTICE DouGLAS dissents for the reasons stated 
in his dissenting opinion in Kastigar, ante, -. 
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Crime Investigating Commission under a grant of irn­
munity conferred pursuant to Ill. Rev. Stat. c. 38, § 203-
14 (1969). The occasion for granting the writ in this 
case was to consider whether Illinois must demonstrate 
to petitioners, prior to an adjudication for contempt for­
refusal to answer the Commission's questions, that im­
munity as broad in scope as the protection of the privilege 
against self-incrimination is available and applicable to­
them. 401 U. S. 935 (1971). The writ ·was granted in 
light of petitioners' claim that the statute did not pro­
vide complete transactional immunity. On the same 
day that the writ ,ms granted , probable jurisdiction was 
noted in Zicarelli v. New Jersey State Cornrnission of 
Investigation, 401 U. S. 933 (1971), to resolve the ques­
tion whether a State can compel testimony from an un-­
willing witness, who invokes the privilege against self­
incrimination, by granting immunity from use and 
derivative use of the compelled testimony, or whether 
transactional immunity is required. 

We held today in Kastigar v. United States, ante,-,. 
and in Zicarelli v. New Jersey State Cornrnission of In-
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vestigation, ante, -, that testimony may be compelled 
from an umYilling witness over a claim of the privilege 
against self-incrimination by a grant of use and deriva­
tive use immunity. The premise of petitioners' argu­
ments is that transactional immunity is required. They 
say that Illinois failed to demonstrate satisfactorily that 
transactional immunity was provided, but they do not 
contend that the Illinois immunity statute affords pro­
tection less comprehensive than use and derivative use 
immunity. Respondent asserts that the statute affords 
complete transactional immunity, reflecting a long-stand­
ing Illinois policy of providing immunity greater than 
that required by the United States Constitution. Since 
neither party contends that the scope of the immunity 
provided by the Illinois statute falls below the con­
stitutional requirement set forth in Kastigar, we conclude 
that any uncertainty regarding the scope of protection in 
excess of the constitutional requirement should best be 
left to the courts of Illinois. Accordingly, the writ of 
certiorari is dismissed as improvidently granted. 

') It is so ordered. 

MR. JUSTICE BRENNAN and lYIR. Jus'.rrCE REHNQUIST 
took no part in the considerati n or decision of this case. 
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i ..,. ~ ;:=~· JusTICE DouGLAs4di enty for the reasons stated ; ~~J~. 

rn ~ dissenting opinion · 1 Kastigar, ante, -. I · --~ } 
MR. JusTICE MARSHALL dissents for the reasons stated 

in his dissenting opinion in Kastigar, ante, --. 



Supreme Court of the United States 

Memorandum 

April 26 72 
-------------------------------------, 1 g _______ _ 

MEMORANDUM TO MR. JUSTICE 
POWELL: 

This has been taken care of 
by circulating a third draft in 
Sarno. 

CEP 

Mr. Justice Powell 

cc: Conference 

t~hJ;twg 

QJ. 2llffe'!, ~ 

·il 26, 1972 

10 v. Illinois Crime, etc. 

; the foot of your Per 

larshall dis sen ts for the 
in his dissenting opinion 

1te 

/L 
T.M. 



~ttpuuu (q:ourl ttf tqt ~lt j,bdts 

1lhullringhm. l9. <q:. 2llffe'1;l 

C HAM B E R S O F 

JUSTICE B Y RON R . W H ITE 

April 26, 1972 

Re: No. 70-7 - Sarno v. Illinois Crime 
Investigating Commission 

Dear Lewis: 

Please join me in your per curiam opinion 

in this case. 

Sincerely, 

!~ 
Mr. Justice Powell 

Copies to Conference 



Supreme Court of the United States 

Memorandum 

April 26 72 
-------------------------------------, 1 g _______ _ 

MEMORANDUM TO MR. JUSTIC~ 
POWELL: 

This has been taken care of 
by circulating a second draft in 
Sarna. 

CEP 



,, 

~u.prtmt <!Jcmt of tlrc ~tti:tclt ~tatts 

Jfo.glpngton. tB. <!}. 20.;rJ1.;l 

CHAMBERS O F 

JUSTICE WILLIAM 0 . DOUGLAS April 26, 1972 

Dear Lewis: 

In No. 70-7 - Sarno v. Illinois Crime 

Investigating Connnission, would you be so kind as 

to add at the end of your Per Curiam the following: 

Mr. Justice Douglas dissents for the 

reasons stated in his dissenting opinion in 

Kastigar, ante __ _ 

w. ~~-

Mr. Justice Powell 

cc: Conference 



·· \,, 
~"J'<)' 

c_ ~~\.\~ 
1~ ~~"\"\ 

! ... F CQP\l I ' -- •- . l 

PLEASE RETURN 
TO FILE 

3rd DRAFT 

To: The Chief J ustioe 
Mr. Justice Douglas 
Mr. Justica Brennan 
Mr. Justj cc St ewart 
Mr. Justice White 
Mr. Justice Marshall 
Mr. Jus t ice Blaokmu.n 
Mr . Just i ce RennqUis't 

From: Powel l, J. 

SUPREME COURT OF THE UNITED STA'Tffl1lated: A 
Recirculated: PR 2 7 1972 

No. 70-7 

Albert Sarno and Chris Cardi, 
Petitioners, 

V. 

Illinois Crime Investigating 
Commission. 

On Writ of Certiorari to 
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PER C-cRIAM. 

Petitioners were ordered to testify before the Illinois 
Crime Investigating Commission under a grant of im­
munity conferred pursuant to Ill. Rev. Stat. c. 38, § 203-
14 (1969). The occasion for granting the writ in this 
case was to consider whether Illinois must demonstrate 
to petitioners, prior to an adjudication for contempt for 
refusal to answer the Commission's questions, that im­
munity as broad in scope as the protection of the privilege 
against self-incrimination is available and applicable to 
them. 401 U. S. 935 (1971). The writ ,vas granted in 
light of petitioners' claim that the statute did not pro­
vide complete transactional immunity. On the same 
day that the wTit ,ms granted, probable jurisdiction was 
noted in Zicarelli v. New Jersey State Commission of 
Investigation, 401 U. S. 933 (1971), to resolve the ques­
tion "·hether a State can compel testimony from an un­
willing ,vitness, who invokes the privilege against self­
incrimination, by granting immunity from use and 
derivative use of the compelled testimony, or whether­
transactional immunity is required. 

We held today in Kastigar v. United States, ante,-, 
and in Zicarelli v. New Jersey State Commission of In-
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vestigation, ante, -, that testimony may be compelled 
from an unwilling witness over a claim of the privilege 
against self-incrimination by a grant of use and deriva­
tive use immunity. The premise of petitioners' argu­
ments is that transactional immunity is required. They 
say that Illinois failed to demonstrate satisfactorily that 
transactional immunity was provided, but they do not 
contend that the Illinois immunity statute affords pro­
tection less comprehensive than use and derivative use 
immunity. Respondent asserts that the statute affords 
complete transactional immunity, reflecting a long-stand­
ing Illinois policy of providing immunity greater than 
that required by the United States Constitution. Since 
neither party contends that the scope of the immunity 
provided by the Illinois statute falls below the con­
stitutional requirement set forth in Kastigar, we conclude 
that any uncertainty regarding the scope of protection in 
excess of the constitutional requirement should best be 
left to the courts of Illinois. Accordingly, the writ of 
certiorari is dismissed as improvidently granted. 

I t is so ordered. 

MR. JUSTICE BRENNAN and lvfR. JUSTICE REHNQUIST 
took no part in the consideration or decision of this case. 

MR. JUSTICE DouGLAS dissents for the reasons stated 
in his dissenting opinion in Kastigar, ante, -. 

MR. JusTICE MARSHALL dissents for the reasons stated 
in his dissenting opinion in Kastigar, ante, - . 
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Albert Sarno and Chris Cardi, 
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PER CuRIAM. 

Petitioners were ordered to testify before the Illinois 
Crime Investigating Commission under a grant of im­
munity conferred pursuant to Ill. Rev. Stat. c. 38, § 203-
14 (1969). The occasion for granting the writ in this 
case was to consider whether Illinois must demonstrate 
to petitioners, prior to an adjudication for contempt for 
refusal to answer the Commission's questions, that im­
munity as broad in scope as the protection of the privilege 
against self-incrimination is available and applicable to 
them. 401 U. S. 935 (1971). The writ was granted in 
light of petitioners' claim that the statute did not pro­
vide complete transactional immunity. On the same 
day that the writ was granted, probable jurisdiction was 
noted in Zicarelli v. New Jersey State Commission of 
Investigation, 401 U. S. 933 (1971), to resolve the ques­
tion whether a State can compel testimony from an un­
willing witness, who invokes the privilege against self­
incrimination, by granting immunity from use and 
derivative use of the compelled testimony, or whether 
transactional immunity is required. 

We held today in Kastigar v. United States, ante,-, 
and in Zicarelli v. New Jersey State Commission of In-
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vestigation, ante, - , that testimony may be compelled' 
from an unwilling witness over a claim of the privilege­
against self-incrimination by a grant of use and deriva­
tive use immunity. The premise of petitioners' argu­
ments is that transactional immunity is required. They 
say that Illinois failed to demonstrate satisfactorily that 
transactional immunity was provided, but they do not 
contend that the Illinois immunity statute affords pro­
tection less comprehensive than use and derivative use 
immunity. Respondent asserts that the statute affords. 
complete transactional immunity, reflecting a long-stand­
ing Illinois policy of providing immunity greater than 
that required by the United States Constitution. Since· 
neither party contends that the scope of the immunity 
provided by the Illinois statute falls below the con­
stitutional requirement set forth in Kastigar, we conclude­
that any uncertainty regarding the scope of protection in 
excess of the constitutional requirement should best be­
left to the courts of Illinois. Accordingly, the writ of 
certiorari is dismissed as improvidently granted. 

It is so ordered. 

MR. J USTICE BRENNAN and MR. JUSTICE REHNQUIST· 
took no part in the consideration or decision of this case. 

MR. J USTICE DouGLAS dissents for the reasons stated· 
in his dissenting opinion in Kastigar, ante, -. 

MR. J USTICE MARSHALL dissents for the reasons stateQ 
in his dissenting opinion in Kastigar, ante, -. 
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