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Please see preliminary memo in No. 75-1126,

Trans World Airlines, Inc. v. Hardison & International

Association of Machinists, June 3, 1976 Conference

(List 1, Sheet 2).
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This case was held for No. 75-478 - Parker Seal Co. v. Cummins

2. No. 75-1126 - Trans World Airlines, Inc. v. - Probable
Hardison, et al. GRANT

Hardison was a TWA employee whose job was covered by a
collective bargaining agreement with the International
Association of Machinists. The agreement included seniority
provisions related to days off and vacations. When Hardison
began to study the teachings of the World-Wide Church of God,
he discussed his need to have Saturdays off with the facility
manager, who agreed to permit a "swapping" arrangement.
Hardison then transferred to another shift to permit him to
have Saturday off. Later, he bid for a position in another
building since he desired a day shift position. This change
cost him his relatively high seniority status and decreased
his ability to select days off. He was, consequently, soon
required to work on a Saturday. The manager and shop steward
met with him in an attempt to reconcile the problem but
Hardison did not report on three successive Saturdays. A
discharge meeting was scheduled. The union advised him to ask
for leniency but did not discuss waiver of the seniority rules.
Hardison agreed to change to the "twilight shift" but, on the
following Friday, left work before the end of that shift. At a
discharge hearing, the union argued that the termination was

too severe a penalty. However, Hardison was found insubordinate
and discharged.

After exhausting administrative remedies, Hardison brought suit,
alleging a violation of Title VII and a breach of the duty of fair
representation on the part of the union.

The District Court entered judgment for all defendants on the
ground that each had attempted a reasonable accommodation of
Hardison's religious needs. The Eighth Circuit reversed as to
TWA, concluding that TWA had not made reasonable efforts to
accommodate Hardison and that the alternatives would not impose
undue hardships on TWA. As to the union, the Court of Appeals
found that, while a union might be liable in certain
situations, it was not required to ignore the seniority system
and had not breached its duty of fair representation. The Court
rejected the Establishment Clause claim on the authority of
Parker Seal.

If we are to take one of these cases, this is a good
candidate for certiorari. I will vote to GRANT.
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October 21, 1976

MEMORANDUM va-Babd-1id \\
76 105

To: Mr. Justice Powell (fj75»-//aaé

.

From: Dave Martin ' Rl

"Re: Cert petitione held for Parker Seal

c Ltk 9 sueloaddes Ruisey ot Mo

Attached are the cert memoes in the three cases held

for Parker Seal. None is ideal for considering the statutory

construction and Establis hment Clause issues. An ideal
case, I suppose, would be one involving a continuing
accommodation (e.g., every Saturday); one-shot accommodations

probably require application of

somewhat different standards. The ideal case would MBG oAl
Thare ereveiled

Aﬁgggaésr the employegkbelow)so that the employer in his

petition wamisl clearly raisesthe Establishment Clause

questions. And the facts would be relatively straight-

forward.
-—-VMMMQ(Y Lo owr pUrpeLs --
Two of the casegAwent for the employer below: Akkxx

khagxigx Williams v. Southern Union Gas Co., No. 75-1511;

Reid v. Memphis Publishing Co., No. 75-1105. The Establis h-

ment Clause questions are not clearly presented. This need
not be a terrific obstacle, however. Both cases require
construction of the statute, and I cannot see ® how the
Court can construe it wemssewds without saying a good deal
about the constitutional difficulties that loom in the
background.

Reid involves a refu8al to hire; Williams presents

a firing. I would think the latter setting is better for
Since. any a((cdul Mt&d«ifg Qre: more. comerete~~less hypothetical -~

considering the accommodation dut);1 but it may not make
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much difference.queid would have required accommodation to

of tha year.

adjust for work nearly every Saturdayd Williams was more
of a one-shot emergency where the employee was needed on gwe

aine. Sabbath 4nd he didn't show. But it seems that such
,,,,,,,, : Ml‘jk‘t
emergenc1es rEemdidembpeas " €CU T sporadically in the

employer's business, so this factor does not greatly
distinguish the cases.
The CA in Re1d went very far in re-finding the facts
decisiow
in order to reverse a DC eptn:unjéor the employee. The

DC's
CA in Williams approved thehflndlngs and holding for the

employer. Reid may therefore afford a broader array of lé>64“1\

views below, making it a more attractive case.

The third case, Trans World Airlines, Inc. V. Hardison,kb.75-H2b)

%8 went for the employee below, and the Establishment
Clause issues are presented. Moreover, this case in¥olves
a & collective bmeszimgdm- bargaining contract, thereby
affording an opportunity to decide what the statute
requlres in that setting. But as the pool memo indicates,
this may not be a good case for dec1d1ng those issues.
The fact situation is complex; the impact of the decision .
below is not entirely clear; and the problem demandiang
accommodation relates to a relatively short vacation
period. Accommodation was not likely to be a continuing
burden once the employee built up a little more‘seniuvity.
I think it would be better to take one of the other two
evemtuall
cases andAFemang this for reconsideration in light of the
decision in Reid or Williams. In the meantime we could
hope that a cleaner and more straightforward collective

bargaining case arrives.
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As between Reid and Williams, I suppose I lean toward

Reid, without much enthusiasm. We should remain alert for

aregkex any other religious discrimination case that might
' XXX

come along presenting the questions in sharper focus. 1If

Reid is gfanted, T remeedid suggest limiting the grant to the

Title VII question. The attorney's fees question is

probably not certworthy.
D.M.
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1, SUMMARY: The Title VII and Establishment
——
Clause questions in this case are related to No. 75-478,

Parker Seal Co. v. Cummins, cert. granted, March 1, 1976,

with the additional issue -- not sharply presented --

whether reasonable accommodation of the employee's religious
R e B e

practices may include depriving senior union members of
TN PNy

their seniority rights. ~

2. FACTS & PROCEEDINGS: Hardison's job with TWA

was covered by the collective bargaining agreement with the
Union. The agreement included seniority provisions related
to days off and vacations. Hardison worked in the Stores
Department at Kansas City, a facility open around the clock.
Initially, Hardison worked in Building #1 doing work essential
to TWA operations, but not unique. In March 1968, Hardison
began studying the teachings of the Worldwide Church of God,
which requires its members to refrain from work on certain
holidays as well as during its sundown Friday to sundown
Saturday Sabbath. Hardison discussed this with the Stores'
systems manager who notified a supervisor that he agreed to
having the Steward seek to swap days off for Hardisoni?%ermitting
Hardison to have excused time off on WWCG holidays (as long as

he worked '"Christian' holidays), and to having the supervisor

find Hardison another job -- presumably with TWA.

1/
~ No. 75-1105, Reid v. Memphis Publishing Co., held for
Parker Seal, also does not present the seniority rights question.
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The supervisor soon notified the manager that he
was not having much success in trying to resolve the
problem. Hardison continued to work Friday evenings and
Saturdays, some on voluntary overtime. In October, Hardison
advised the manager he had transferred to the graveyard shift
which would enable him to observe the Sabbath, and he would
soon formally enter the WWCG; he furnished a list of WWCG
holidays. In December 1968, Hardison bid for a position
(on the basis of seniority) in Building #2, in order to obtain
a day shift position; newly married, he thought this would be
more compatible with married life. In doing this, Hardison,
who had relatively high seniority in Building #1, became
second most junior in Building #2, meaning his ability to
select days off was diminished. In March 1969, the low man on
the totem pole went on vacation; Hardison had to fill in. The
manager and Steward met with Hardison to try to solve problems,
but all adjustments ended with Hardison having to work Satur-
day, M;fch 8; he did not show up for work (nor did he file a
grievance, though he knew he could). Hardison also missed work
on March 15 and 22. He was informed that a discharge meeting was
scheduled; before the meeting he met with the Union and it was
decided that Hardison's best course was to ask for leniency;
waiver of union seniority rules to permit Hardison to work on a
different shift was not discussed. Hardison did agree to change
to the twilight (1500-2300) shift, but when he left work early

Friday, March 28, this solution had proved as elusive as the rest.
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At a March 31 discharge hearing before a TWA representative,
the Union argued that termination was too severe a penalty,
but Hardison was found insubordinate and discharged April 2.
The Union tried to contact Hardison about follow-up action,
but he was not responsive.

Hardison filed with EEOC, which deferred to the
Missouri Commission on Human Rights. After exhausting
administrative remedies, Hardison filed suit in WD Mo. (Oliver)
under Title VII, 42 U.S.C. § 2000e-2; a breach of the duty of
fair representation was also charged! After a bench trial on
predominantly stipulated facts, the DC entered judgment for
all defendants: each had attempted a reasonable accommodation
of Hardison's religious needs as required by controlling
statutes and guidelines and &% undue hardships would have
resulted from any greater efforts. The DC observed that it
"was impressed with the men who were on the line handling the

problem.'" It was important to the DC that Hardison's own

transfer put TWA in a harder position; TWA could not simply give

Hardison time off, because replacing him with those on duty
would deprive other work areas of coverage and substitutes would
have to be paid overtime. (On weekends, only one person had
Hardison's job in Building #2.) The DC saw constitutional

problems, if other employees' bargained-for employment rights

were subordinated to Hardison's religious rights.

CA 8 reversed as to TWA, disagreeing with both conclusions

of the DC: TWA had not made reasonable efforts to accommodate
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Hardison and the rejected alternatives would not impose an
undue hardship on TWA. (1) Permitting Hardison to work a
4-day week. He was willing, and that some other shop

function might suffer was a mere inconvenience. Hardison

—

would be available for part of the Friday twilight shift.

(2) Overtime payment of others to replace Hardison was not

an undue hardship; in this case at least the cost would have
ended when the junior man returned from vacation. (3) Noting
that this Court has not settled the relationship between
reasonable accommodation and a bona fide seniority system,

CA 8 concluded that any collective bargaining agreement with
seniority provisions precluding reasonable accommodation is

prima facie evidence of employer and union culpability under

Title VII. But it did not reach the question, because there

was no evidence that TWA or the Union had made any effort to
secure a variance from the seniority system by which any
senior member could bump the swapper out of the swap: i.e.,
TWA an;_the Union could not singly or jointly work the job
exchange.

CA 8 affirmed as to the Union, though agreeing a Union
could be liable in some situations. The DC found that the
Union's duty to accommodate did not require it to ignore the

seniority system; the DC also said no breach of DFR. Those

conclusions were not challenged on appeal, and CA 8 reserved

the question whether union refusal to modify employee seniority
-

rights when there is no other means of accommodations can be
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accomplished without undue hardship to the employer. CA 8
rejected the so-called Establishment Clause claim, affirm-

ing the DC on that score, and citing Parker Seal in CA 6.

3. CONTENTIONS & DISCUSSION: TWA contends basically

that the hardship is undue here and displays numerous horribles;

it ignores that this is factually just a vacation case. What

to do when a junior -- the only junior -- employee goes on
several weeks vacation? It is plain, of course, that CA 8's
decision was not very careful in limiting this to the vacation
situation; the DC was, on the other hand, more interested in
good faith than the amount of hardship on TWA. That the
petition is more sour grapes that' meritorious is suggested by
the following: '"[T]he employer must incur grievances, morale
and work scheduling problems and the extra cost of overtime
replacements while the deviate employee is supposedly wor-
shipping." TWA Petition 15. Nonetheless, this decision does
involve accommodating uniform work rules to the Title VII
religigﬁs discrimination provisions and it is not evident from
CA 8's opinion that it has done anything more than say, "TWA

is a big company, surely they can reasonably accommodate this
man without undue hardship. And we can't imagine the union will
toss up any obstacles; at least it hasn't." TWA also makes an
Establishment Clause argument, and says this decision conflicts
with other CAs; it does not, though with varying factual

situations the decisions are not at dress right.
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The Union's concern in its cross-petition is that
the CA 8 judgment reversing as to TWA necessarily
means that when called upon to do so by TWA the Union must

waive or vary the seniority provisions of the collective

bargaining agreement. The Union recognizes CA 8 did not

directly hold this, since it had concluded that TWA had other
alternatives to accommodate Hardison, but it is apprehensive
that the assumption of the CA 8 opinion is that the Union may
have to cave in on request. In its view, the issue is ripe
because employees can refuse overtime work and TWA might not
be able to accommodate Hardison within the confines of the
agreement. Perhaps so, but the issue seems too incidentally

e — s

presented to be taken now.

4. CONCLUSION: While taking some case with Parker

Hat
Seal,—whieh-would permit the Court to address the reasonable
accommodation/undue hardship problem in the wider arena, in-
cluding union seniority rights, would be desirable, this is not

the case. Hardison's own voluntary transfer makes the case

factually unattractive, as does the limited one-shot vacation

nature of the accommodation that had to be made. In addition,

although CA 8 had doubtless made statements which understandably

distress both employer and union, its judgment simply does not

present the problem in sharp enough focus for the Court to take

the case in order to address the seniority rights problem --

as to which there is not yet a conflict.




- 8 -

This is a hold for Parker Seal.

m——

There is a waiver from Hardison in No. 75-1126

and no response from the Union. Neither Hardison nor TWA

has responded in No. 75-1385.

5/26/76 Nelson DC/CA Opinions
in Petitions

ME
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BOBTAIL BENCH MEMO
To: Justice Powell Date: 3/28/77
From: Tyler Baker

Re: Trans World Airlines, Inc. v. Hardison, No. 75-1126

Although I have read the briefs in this case and looked behind
them to some extent, I will largely defer to the magnum opus written

by my Brother Maxtin over the summer in Parker Seal Co. v. Cummins,
(adrached;

No. 75-478. ‘A I agree with his assessment that the constitutional

L3 e —
question here is quite close. If anything, I am inclined to find
D e W

more problems under the three-part test than he dldCZqurEose Senator
Randolphs comments reflect an undeniable intent to aid the religions
hampered by their Sabbath observance. It is true, however, that this
case falls under the 1967 Commission guidelines which were essentially
incorporated into the statute, and there is n?if§Ch damaging evidence

with respect to the origin of those guidelines:

%4

Effect: This is well

covered in the existing memos\ ntanglement: I am more pessimistic

——,

about this problem than either you or EX Dave. When the word gets out

that one can H¥ avoid Saturday work because of religious principles,
e e ——— e

I think that the number of people claiming those principles is likely
P i e . .-

to shoot up. The links to the religions may be KE very tenuous--some
A/\/

of these groups are linked together primarily by radio sermons, I think.

[t e
In summary, I think that the problem of pretextual claims with the

associated need to delve into the reality of the belief claimed may become
very significant.

—
I agree that the key to the statute's validity is a narrow

—x

construction. XK¥ The real question in this case is the extent to
BT e N N

which an employer (and a union, although this is merely lurking in



the background, rather than being KX presented in this case) must

modify neutral rules established by a collective bargaining agreement

in order to accomplish the required degree of accommodation. In
W

addition to arguing that the whole accommodation provision is uncon-

stitutional, the union in its brief and reply brief makes quite a

good argument that the Congress did not intend by this statute to
uw———/‘
require that employees' contractual rights protected by a KK neutral
W

collective bargaining agreement be subordinated to the rights of
e — N~ S

individuals who have religious practices that are difficult to fit into
W

the ordinary structure of American industry. This may KK&ZXKKWX be the

approach to take in this case, because XX I tend to think that most
accommodations that require XHE ignoring H¥X neutral collective bargain-
ing agreements go¥X too far. The clearest example of this, I think,

is the suggestion that TWA compelXX employees who would otherwise be
protected by seniority from working on Saturdays to do so. Somehow,

the suggestion that the collective ¥XXKAXEHXNXH bargaining agreement

be modified to allow volunteers to swap on a temporary ¥XX basis with
resp is less offensive, although those EEXEXEKX¥K persons who would

use their seniority to take the swap in preference to resp are still
having their rights subordinated to resp's.

It is possible that this case can be affirmed on its particular
facts. At the time that the problem arose, resp was working on a shift
that did not conflict with his Sabbath requirements. The problem
resulted from his having to take over X¥ for a EX person on vacation,
requiring XX Saturday work. Thus, EKXXX there was reason to believe
that the problem would only last for the length of time of the ¥X&X
vacation. For a short period of time, TWA might be expected to
fill in with a supervisor (although that leaves other areas understaffed)
or to pay for overtime for a volunteer to cover for resp (assuming that

such a volunteer could be found so that the collective bargaining



agreement would not be EX broken by having an employee compelled to
work). If the extent of the accommodation were limited in time, it
X¥K might be acceptable. I do not think that such remedies would
be appropriate if one were talking about the entire work year. Dave's
memo questions the appropriateness of requiring overtime pay, but
perhaps limited circumstances would ¥ pass muster. The problem with
the above analysis is that, before he was discharged, resp transferred
to a twilight shift, andXXK his last act of defiance was leaving that
shift at sundown on Friday. In that particular shift, the problem would
XX occur every Friday, and my time-limited analysis would not work.
The SG's analysis is premised on the X% limited time duration of the
problem, a.H'houjk he al<o arSues f"uf S(Mfon'fy rules are no A&‘(M.ﬂ.
There are several faults that are imputed to TWA that might just
be a function of the relationship between employer and union. TWA
is faulted for its failure to seek volunteers within the seniority
system, But apparently TWA did state that KKEX such swaps would be
OK and left the matter with the XK& union steward. I imagine that
the message would have been stronger if TWA had done more, but one does
not have to be very imaginative to think of the problems with circum-
venting the ordinary channels of communication between company and union.
TWA is also faulted for not taking resp's problem to the Union Relief
Committee, which was empowered to make seniority adjustments in certain
hardship cases. TWA states that it does not run that committee and
that it was the role of the employee or XX his union to take the case
there.
An important underlying issueX is whether an employer must ¥X try
all possible alternatives or run the risk of XXK liability. This
certainly is the view of the CA and of the SG, but as Dave points out

in his memo, it really forces the employer to over-accommodate, espec-

3



¥¥ when one takes into account the fact that the burden of proof

is on the employer.

This is not a case like Framks v. Bowman Transportation Co.,

424 U.S. 747 (1976), where the modification of the seniority system
is being done to remedy clear past discrimination. In this context
I think that the language of §703(h), ostensibly protecting XX good
faithEX seniority systems, must be given some effect.

IWA was not completely insensitive to the problems of resp. Its
people devoted considerable time XBX in seeking a resolution of
those problems. MNKA¥ Many of the suggestions of alternatives that
should have been XXXK tried go# too far. I think that one could
say that TWA had not done enough, even in light of the above analysis,

but the HKEX question is a close one.
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To: The Chief Justic

From: Mr. Justice White

Circulated: G FELD 27

Recirculgted:

1st DRAFT
SUPREME COURT OF THE UNITED STATES

Nos. 75-1126 AND 75-1385 &W%La,f

Trans World Airlines, Inec.,
Petitioner,
75-1126 .

Larry G. Hardison et al. .
On Writs of Certiorari to the

International Association of ., TUnited States Court of Ap-

Machinists and Aerospace peals for the Eighth Circuit.
Workers, AFL-CIO,

et al., Petitioners,
75-1385 V.

Larry G. Hardison et al.
[May —, 1977]

Mg. Justice WHITE delivered the opinion of the Court.

Section 703 (a)(1) of the Civil Rights Act of 1964, Title
VII, 42 U. S. C. §2000e-2 (a)(1), makes it an unlawful
employment practice for an employer to discriminate against
an employee or a prospective employee on the basis of his or
her religion. At the time of the events involved here, a
guideline of the Equal Employment Opportunity Commis~
sion (EEOC), 29 CFR § 1605.1 (b), required, as the Act itself
now does, 42 U. S. C. §2000e (j), that an employer, short of
“undue hardship.” make “reasonable accommodations” to the
religious needs of its employees. The issue in this case is
the extent of the employer’s obligation under Title VII to ac-
comniodate an employee whose religious beliefs prohibit him
from working on Saturdays.

I

We summarize briefly the facts found by the District Court.
375 F. Supp. 877 (WD Mo. 1974).




75-1126 & 75-1385—OPINION
2 TRANS WORLD AIRLINES, INC. ». HARDISON

Petitioner Trans World Airlines (TWA) operates a large
maintenance and overhaul base in Kansas City, Mo. On
June 5, 1967, respondent Larry G. Hardison was hired by
TWA to work as a clerk in the Stores Department at its
Kansas City base. Because of its essential role in the Kansas
City operation, the Stores Department must operate 24 hours
per day, 365 days per year, and whenever an employee’s ‘job
in that department is not filled, another employee must be
shifted from another department, or a supervisor must cover
the job, even if the work in other areas may suffer.

Hardison, like other employees at the Kansas City base,
was subject to a seniority system contained in a collective-
bargaining agreement® that TWA maintains with petitioner
International Association of Machinists and Aerospace Work-
ers (IAM).> The seniority system is implemented by the
union steward through a system of bidding by employees for
particular shift assignments as they become available. The
most senior employees have first choice for job and shift as-
signments as they become available, and the most junior
employees are required to work when the union steward is un-
able to find enough people willing to work at a particular
time or in a particular job to fill TWA’s needs.

In the spring of 1968 Hardison began to study the religion

' The TWA-TIAM agreement provides in pertinent part:
“The princip'e of seniority shall apply in the application of this Agree-
ment in all reductions or increases of force, preference of shift assignment,
vacation period selection, in bidding for vacancies or new jcbs, and in all
promotions, demotions, or transfers involving classifications covered by
this Agreement.

‘Except as hereafter provided in this paragraph, seniority shall apply in
selection of shifts and days off within a classification within a
department. . . .”

2TWA is the petitioner in No. 75-1126. Petitioners in No. 75-1385
are the international, local, and district levels of IAM, hereinafter collec
tively referred to as IAM or the union,
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known as the Worldwide Church of God. One of the tenets
of that religion is that one must observe the Sabbath by re-
fraining from performing any work from sunset on Friday un-
til sunset on Saturday. The religion also proscribes work on
certain specified religious holidays.

When Hardison informed Everett Kussman, the manager of
the Stores Department, of his religious conviction regarding
observance of the Sabbath, Kussman agreed that the union
steward should seek a job swap for Hardison or a chan