


LEASEHOLD FORFEITURE

criminal forfeiture provisions but only after a conviction for the drug
offense."0 Additionally, HUD regulations"' and local PHA leases permit
evictions for similar underlying drug activity." 2

Applying the sixth Mendoza-Martinez factor, section 881 serves no
rational alternative purpose. Although the courts have, on occasion, assigned
a remedial purpose to the civil forfeiture statute because it inhibits the drug
trade by taking property used to facilitate drug trafficking,"' this rationale
fails when applied to public housing leasehold forfeitures. Public housing
leasehold interests are not the kind of economic power bases that a remedial
civil statute would need to address." 4 In addition, existing HUD regulations
and PHA leases secure the same result-getting drug dealers out of public
housing."'

Finally, applying the seventh Mendoza-Martinez factor, section 881 is
excessive if its main purpose is remedial. The final factor in the Mendoza-
Martinez test involves an inquiry into whether the punitive nature of the
statute is so overbroad that other, less drastic means can achieve the
alternative purpose of the statute." 6 Section 881 public housing leasehold

110. 21 U.S.C. § 853(a) (1988); see supra notes 29-32 and accompanying text (examining
rationale of criminal forfeiture).

111. 24 C.F.R. § 966.4(f)(12) (1991). Public Housing Agencies can evict drug dealers for
violation of the tenant obligation to "refrain from illegal or other activity which impairs the
physical or social environment of the project." Id.

112. 42 U.S.C. § 1437d()(5) (1988), as amended by Act of Nov. 29, 1990, 42 U.S.C.A.
§ 1437d()(5) (1991). Section 1437d(0(5) states that:

Each public housing agency shall utilize leases which-

(5) provide that any criminal activity that threatens the health, safety, or right
to peaceful enjoyment of the premises by other tenants or any drug-related criminal
activity on or near such premises, engaged in by a public housing tenant, any member
of the tenant's household, or any guest or other person under the tenant's control,
shall be cause for termination of tenancy[.]

Id. "Drug-related criminal activity" is defined as the "illegal manufacture, sale, distribution,
use, or possession with intent to manufacture, sell, distribute, or use, of a controlled substance."
Id. See Note, Drug-Related Evictions, supra note 7, at 165-66 (examining congressional response
to drug problem in public housing and changes brought about by Anti-Drug-Abuse Act of
1988).

113. See supra notes 85-88 and accompanying text (examining cases holding that § 881
has non-punitive purposes).

114. See supra note 105 and accompanying text (noting that Congress probably did not
adequately contemplate that public housing leasehold interest would qualify as economic power
base).

115. See supra notes 111-12 and accompanying text (setting out HUD regulation and
Public Housing Agency lease provision permitting eviction of tenants engaged in drug-related
criminal activity).

116. See Darmstadter & Mackoff, supra note 80, at 49-52 (applying Mendoza-Martinez
factors to § 881 forfeitures generally). Darmstadter & Mackoff applied the Mendoza-Martinez
factors to civil forfeitures in general and concluded that § 881 satisfied more factors than
courts admitted. Id. at 50. First, they found that § 881 involved an affirmative disability or
restraint, because the forfeiture stripped an individual of his property without compensation.
Id. Second, Darmstadter & Mackoff noted that the incidental benefits that society receives
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forfeitures are excessive,' 7 and Congress should achieve the remedial purpose
of the statute by a less punitive means. If the alternative purpose of the
statute is to inhibit drug trafficking through forfeiture of property and
economic power bases used to facilitate the drug trade,"" section 881 is
excessive when applied to public housing leasehold forfeitures. First, a
public housing leasehold is different in nature from other economic power
bases used in furtherance of the drug trade like automobiles, airplanes,
boats, money, guns, or drug manufacturing equipment." 9 Second, the
forfeiture of an individual's housing of last resort founded upon mere
suspicion of drug dealing is unduly punitive.2' a

The application of the Mendoza-Martinez factors presents clear and
convincing evidence that, although labeled civil, section 881 forfeitures of
public housing leasehold interests are criminal in nature. Consequently, the
procedural protections available in the civil forfeiture context are inadequate
when used to deprive persons of these property interests. Only the full range
of rights guaranteed by the double jeopardy and self-incrimination clauses
of the Fifth Amendment and the criminal trial protections of the Sixth
Amendment sufficiently safeguard the interests at stake in the civil forfeiture
of public housing leaseholds.

III. EiGHTH AmENDMMNT ISSUES

The Eighth Amendment is applicable to public housing leasehold for-
feitures regardless of whether section 881 is characterized as civil or criminal
in nature.'2' If the statute is criminal in nature, courts may scrutinize section
881 under the cruel and unusual punishments clause of the Eighth Amend-
ment.'2 Conversely, if the statute is civil, courts may scrutinize section 881
under the excessive fines clause of the Eighth Amendment.'2

from § 881's impeding drug distribution are forms of general deterrence, another traditional
aim of criminal punishment. Id. Third, Darmstadter & Mackoff stated, behavior which triggers
§ 881 forfeiture is already classified as criminal. Id. See also Note, Civil Forfeiture of Real
Property: The Government's Weapon Against Drug Traffickers Injures Innocent Owners, 10
PACE L. Rnv. 485, 516-17 (1990) (authored by Patricia M. Canavan) (applying Mendoza-
Martinez factors to innocent owners of property seized under § 881).

117. See infra notes 121-67 and accompanying text (arguing that § 881 public housing
leasehold forfeitures violate Eighth Amendment).

118. See supra note 102 and accompanying text (noting congressional desire to use
forfeiture statutes to attack economic power bases of criminals).

119. See supra note 105 and accompanying text (arguing that public housing leasehold
interest is different from other kinds of property subject to § 881 forfeiture).

120. See infra notes 121-67 and accompanying text (examining Eighth Amendment issues
raised by § 881 forfeiture of public housing leasehold interests).

121. The Eighth Amendment to the United States Constitution states: "Excessive bail
shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted."
U.S. CONST. amend. VIII.

122. See infra notes 136-57 and accompanying text (arguing that § 881 forfeiture violates
cruel and unusual punishments clause of Eighth Amendment).

123. See infra notes 158-67 and accompanying text (arguing that § 881 violates excessive
fines clause of Eighth Amendment).
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The Supreme Court attempted to define the scope of the Eighth Amend-
ment's cruel and unusual punishments clause in Rummel v. Estelle.124 Upon
a third felony conviction for obtaining money by false pretenses, the
defendant Rummel, previously convicted of two prior nonviolent felonies,
was given a mandatory life sentence with the possibility of parole under
Texas' recidivist statute. 12 Rummel claimed that a life sentence was grossly
disproportionate to his three convictions for nonviolent felonies and that
the sentence therefore violated his rights under the Eighth Amendment's
cruel and unusual punishments clause.126 Affirming Rummel's sentence, the
Court emphasized the unique nature of capital punishment, the context in
which the most recent successful proportionality challenges had arisen.1 27

The Court stated that the death penalty is different in kind from all other
forms of criminal punishment, because the death penalty is unique in its
rejection of the rehabilitation of the convict and its absolute renunciation
of all concepts of humanity.128 Secondly, the Court noted the case of Weems
v. United States,129 which constituted one of the rare occasions that pro-
portionality review had succeeded in the non-capital case context., As in
the capital case proportionality challenges, the Court focused on the unique
nature of Weems' punishment. 3 ' Convicted of falsifying a public document,
Weems' punishment was cadena temporal-harsh physical labor while in
chains for a minimum of twelve years and one day.3 2 The Court distin-
guished between Eighth Amendment challenges based upon the nature of
the punishment and challenges that focused on the duration of the punish-
ment.' The Court found that the length of a sentence is completely within

124. 445 U.S. 263 (1980).
125. Rummel v. Estelle, 445 U.S. 263, 264-66 (1980).
126. Id. at 264-65.
127. Id. at 272.
128. Id. (quoting Furman v. Georgia, 408 U.S. 238, 306 (1972) (Stewart, J., concurring)).
129. 217 U.S. 349 (1910).
130. Rummel v. Estelle, 445 U.S. 263, 272 (1980).
131. Id. at 274.
132. Id. at 273. The Weems Court vividly depicts the punishment of cadena temporal.

Weems v. United States, 217 U.S. 349, 366 (1910). The Court noted that the minimum degree
of the confinement in a penal institution was twelve years and one day, with the offender
chained at the ankle and wrist, subjected to hard and painful labor, without assistance from
family or friends, stripped of all marital authority, parental rights, and rights of property,
and unable to participate in the family council. Id. The Weems Court found that even after
the prison bars and chains were removed, the offender was still subjected to limitations on
his liberty. Id. The offender was forever under the supervision of the criminal magistrate-
unable to change domicile without giving notice to the magistrate and receiving permission in
writing. Id.

133. Rummel, 445 U.S. at 274-75. See Hutto v. Davis, 454 U.S. 370, 373 (1982) (per
curiam) (finding that successful Eighth Amendment challenges are based upon mode of
punishment instead of length of sentence). Two years after Rummel, the Hutto Court upheld
a 40-year sentence for the crime of possessing less than nine ounces of marijuana. Id. at 371-
72. The Court said that in Rummel "we distinguished between punishments-such as the death
penalty-which by their very nature differ from all other forms of conventionally accepted
punishment, and punishments which differ from others only in duration." Id. at 373.
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the legislative realm and that Eighth Amendment decisions should not appear
to rest on the subjective views of the individual Justices.3 4 However, the
Court stated, more objective decision-making is possible when courts con-
centrate only on the nature of a punishment which is final and irreversible
or unique when compared with traditional forms of imprisonment. 35

Public housing leasehold forfeitures provide courts with the necessary
bright line objectivity that results when comparing highly unusual punish-
ments different in nature from more traditional penalties.'3 When courts
analyze Eighth Amendment challenges to section 881 public housing lease-
hold forfeitures, no subjective distinctions among individual decision-makers

134. Rummel, 445 U.S. at 274. The Rummel Court said that "for crimes concededly
classified and classifiable as felonies, that is, as punishable by significant terms of imprisonment
in a state penitentiary, the length of the sentence actually imposed is purely a matter of
legislative prerogative." Id. The Court did note, however, that a proportionality review would
be appropriate in the extreme case if, for example, the legislature imposed a life sentence for
overtime parking. Id. n.11. But cf. Solem v. Helm, 463 U.S. 277, 290 (1983) (holding that
courts can review proportionality of sentence length to severity of crime committed); see infra
note 148 (discussing Solem v. Helm).

135. Rummel, 454 U.S. at 275. After discussing Coker v. Georgia, 433 U.S. 584 (1977),
where the Court struck down the death penalty as a cruel and unusual punishment for the
crime of rape, the Rummel Court said that it was less difficult to distinguish between the
death penalty and various other punishments short of the ultimate sanction; whereas, any
constitutional distinction between lengths of sentences was hopelessly subjective. Id.

136. The Supreme Court's recent decision in Harmelin v. Michigan, Ill S. Ct. 2680
(1991), does nothing to weaken the principle that the cruel and unusual punishments clause
of the Eighth Amendment prohibits certain methods of punishment. Id. at 2693 (Scalia, J.,
concurring). In Harmelin, the defendant Harmelin appealed his mandatory term of life in
prison without possibility of parole for his conviction of possessing more than 650 grams of
cocaine. Id. at 2684. Harmelin claimed that his sentence was unconstitutional under the Eighth
Amendment because it was significantly disproportionate to the crime he committed and
because it was imposed without taking into account the particularized circumstances of the
crime and the criminal. Id. In the portion of Justice Scalia's opinion joined by a majority,
the Court first held that, although severe, mandatory penalties are not unusual in a constitu-
tional sense because they have been used throughout the Nation's history. Id. at 2701. Secondly,
the Court held that simply because capital sentences require an individualized determination
that the death penalty is an appropriate punishment does not justify extending the individualized
capital-sentencing doctrine to sentences of mandatory life in prison without parole. Id. at 2701-
02. The Court based its decision on earlier cases holding that individualized sentencing
determinations are necessary in capital cases because the penalty of death is qualitatively
different from all other forms of criminal punishment. Id. at 2702.

In the portion of his opinion joined only by Chief Justice Rehnquist, Scalia noted that
the cruel and unusual punishments clause "disables the Legislature from authorizing particular
forms or 'modes' of punishment-specifically, cruel methods of punishment that are not
regularly or customarily employed." Id. at 2691. Scalia stated that a punishment does not
violate the Eighth Amendment unless it is both severe and outside the bounds of Anglo-
American common law tradition. Id. at 2699. Finally, Scalia stated that the Eighth Amendment
contains no proportionality principle and concluded that Solem v. Helm was wrongly decided.
Id. at 2686, 2696-701; see supra note 148 (discussing Solem v. Helm). Although the other
three members of the majority did not join this portion of Scalia's opinion, they disagreed
mainly with his overruling Solem v. Helm and the proportionality principle of the Eighth
Amendment, not with his statement that the Eighth Amendment makes distinctions based
upon the type of punishment imposed. Harmelin, 111 S. Ct. at 2702, 2704-05.
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are possible, as the Rummel Court feared, because the forfeiture of a public
housing leasehold interest, by its very nature, does not involve any com-
parison between lengths of terms of imprisonment. Secondly, because the
forfeiture of a person's housing of last resort is, in effect, a sentence of
homelessness, 37 a public housing leasehold forfeiture is unique in its rejec-
tion of rehabilitation and its absolute renunciation of all that is embodied
in the concept of humanity."" Finally, the civil forfeiture of intangible
property interests, like public housing leasehold interests, was unknown to
Anglo-American common law tradition. 3 9

These Eighth Amendment constitutional concerns may have influenced
Congress' passage of section 853a, a separate statute contained within the
Anti-Drug Abuse Act of 1988 and applicable only to the sentencing provi-
sions of section 853 criminal forfeitures. 14° Section 853a exempts from
forfeiture federal benefits directly related to the health, survival, and welfare

137. See United States v. Leasehold Interest in 121 Nostrand Ave., 760 F. Supp. 1015,
1032 (E.D.N.Y. 1991) (noting strong likelihood that loss of public housing will result in
homelessness); United States v. Robinson, 721 F. Supp. 1541, 1544-45 (D.R.I. 1989) (holding
that mandatory forfeiture of federal housing assistance payments for drug trafficking conviction
violated proportionality principle of Eighth Amendment because it would result in sentence of
homelessness). Testifying before Congress about the harsh consequences of evicting tenants
from public housing, Henderson & Berrien said: "Public housing residents, by definition, are
among the poorest and most vulnerable in our society. The economic characteristics of most
public housing residents suggests [sic] that the next stop after eviction for many of these
persons will be a homeless shelter, if they are lucky." Drugs in Federally Assisted Housing,
supra note 7, at 79 (statement of Wade Henderson & Jacqueline Berrien, American Civil
Liberties Union).

138. See 121 Nostrand Ave., 760 F. Supp. at 1032 (noting important role that decent
housing plays in maintaining human dignity); see also Cheh, Constitutional Limits on Using
Civil Remedies to Achieve Criminal Law Objectives: Understanding and Transcending the
Criminal-Civil Law Distinction, 42 HAsnsmrs L.J. 1325, 1330 (1991) (noting that legislative
declaration must be exclusive determination of whether proceeding is civil or criminal, except
for shadow proceedings and cases involving inhumane punishments). Cheh stated that the
legislative label is not determinative in shadow proceedings-proceedings that mirror a criminal
prosecution in purpose and effect. Id. at 1386 n.325. Cheh's description of the other type of
case where the legislative label is not dispositive might reasonably include public housing
leasehold forfeitures:

[T]he other category of cases that may transcend the civil label is that in which
the punishment imposed so dramatically expresses societal disapproval that its
imposition only can be legitimated through the ceremony of a criminal conviction.
These punishments are those that actually separate a person from civilized society
and label her as not worthy of being a member of the group. Included in this
category of punishments are execution, incarceration, and loss of citizenship, a kind
of banishment that represents the ultimate separation from society.

Id. at 1363 (emphasis added).
139. See SmIrm, supra note 22, § 11.03 (noting that historically in rem forfeiture involved

Crown's seizure of valuable, tangible property interests capable of use for public good); supra
notes 17-27 (examining historical development of in rem forfeiture).

140. 21 U.S.C. § 853a (1988), as amended by Act of Nov. 29, 1990, 21 U.S.C.A. § 862
(1991)).
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of the recipient. 141 Public housing is specifically excluded from forfeiture as
a penalty for a drug offense. 142 United States v. Robinson" supports the
contention that Congress was aware of the potential problems raised by the
Eighth Amendment ban on cruel and unusual punishments.'" In Robinson,
the government petitioned the court for the forfeiture of Robinson's lease,
following her conviction for the knowing and intentional distribution of a
controlled substance. 145 The government brought the forfeiture order under
the criminal forfeiture provisions of 21 U.S.C. section 853.14 Although the
United States District Court for the District of Rhode Island based its
holding on the restrictive language of section 853a that banned the forfeiture
of essential federal benefits,' 47 the Robinson court also noted that the
mandatory forfeiture of the federal assistance payment because of Robin-
son's drug felony conviction violated the Eighth Amendment's proportion-
ality principle. 48 First, the district court noted that although the criminal

141. Id. Section 853a states in pertinent part:
(a) Drug traffickers

(1) Any individual who is convicted of any Federal or State offense consisting
of the distribution of controlled substances shall-

(A) at the discretion of the court, upon the first conviction for such an offense
be ineligible for any or all Federal benefits for up to 5 years after such conviction....
(d) Definitions. As used in this section-

(1) the term "Federal benefit"-
(A) means the issuance of any grant, contract, loan, professional license, or

commercial license provided by an agency of the United States or by appropriated
funds of the United States; and

(B) does not include any retirement, welfare, Social Security, health, disability,
veterans benefit, public housing, or other similar benefit for which payments or
services are required for eligibility[.]

Id. (emphasis added). There are no similar provisions for exempting federal benefits relating
to the health and welfare of the recipient from being subject to § 881 forfeiture.

142. 21 U.S.C. § 853a(d)(1)(B) (1988).
143. 721 F. Supp. 1541 (D.R.I. 1989).
144. United States v. Robinson, 721 F. Supp. 1541, 1543 (D.R.I. 1989).
145. Id. at 1542.
146. Id.
147. Id. at 1545-46.
148. Id. at 1543-45. See Solem v. Helm, 463 U.S. 277 (1983) (providing Court's analysis

for reviewing Eighth Amendment proportionality challenges). In Solem v. Helm, the Court
addressed the question of when the length of a punishment is so disproportionate to the
offense committed that it violates the cruel and unusual punishments clause of the Eighth
Amendment. Id. at 284. In Solem v. Helm, defendant Helm was convicted for writing a no-
account check. Id. at 281. Helm was sentenced to life imprisonment without possibility of
parole because his six prior nonviolent felonies subjected him to South Dakota's recidivist
statute. Id. at 279-81. The Court, by a five-to-four majority, held that Helm's life sentence
violated the Eighth Amendment's prohibition on cruel and unusual punishments. Id. at 303.
The Court stated that the Eighth Amendment forbids not only barbaric punishments but also
sentences disproportionate to the severity of the crime. Id. at 284. The Court noted that a
proportionality review should be based on objective criteria, including: (1) the gravity of the
offense and the harshness of the punishment; (2) the sentences imposed on criminals convicted
of different crimes in the same jurisdiction; and (3) the sentences imposed on criminals
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forfeiture statute made the forfeiture of Robinson's property mandatory,
the court had a constitutional duty to ensure that the statute did not inflict
excessive punishment. 49 The Robinson court then focused on the first of
the objective criteria of the Supreme Court's Eighth Amendment propor-
tionality analysis-the harshness of the penalty in comparison to the gravity
of the offense.150 The Robinson court examined the circumstances surround-
ing Robinson's criminal conduct and found compelling the fact that she
had not stored any drugs in her apartment, solicited the undercover agent
to buy drugs, sold a large quantity of drugs, or sold drugs on any other
occasion.' The district court recognized that the forfeiture of Robinson's
apartment and the federal housing assistance payments which subsidized it
would take from Robinson her only means of obtaining housing for herself
and her family.15 2 The district court stated that such a forfeiture was
fundamentally different in nature from other forfeitures, because an order
of forfeiture in this case would amount to a sentence of homelessness for
Robinson and her three young children.'

The same Eighth Amendment concerns which may have prompted the
passage of section 853a present compelling reasons for finding section 881
public housing leasehold forfeitures inherently unconstitutional. First, the
failure of Congress to provide public housing under section 881 the same
protections it provided public housing under the criminal forfeiture statute
of section 853 leads to incomprehensible results. Under the civil forfeiture
statute, the government may seize the public housing leasehold of a person
merely suspected of drug trafficking' 54 while the government cannot subject
the same property interest to criminal forfeiture after a person is actually

convicted of the same offense in other jurisdictions. Id. at 292. But see Harmelin v. Michigan,
111 S. Ct. 2680, 2686, 2696-701 (1991) (Scalia, J., concurring) (concluding that Eighth
Amendment contains no proportionality principle and that Solem v. Helm was wrongly
decided); Rummel v. Estelle, 445 U.S. 263, 274 (1980) (holding that courts should rarely review
legislatively mandated terms of imprisonment) ; Sundby, The Reasonable Doubt Rule and the
Meaning of Innocence 40 HAsiNos L.J. 457, 479 n.98 (1989) (comparing Supreme Court's
Rummel and Helm opinions). Sundby noted that:

The courts have been extremely reluctant to reverse sentences as disproportionate
and generally have read Helm as limited to the unique case in which life imprisonment
without parole has been imposed for nonviolent offenses....

The courts' narrow readings are in part a result of the Helm majority's attempt
to reconcile its holding with Rummel on the grounds that Rummel was factually
distinguishable .... The major factual distinction was that Rummel was eligible for
parole, while Helm's life sentence did not have a possibility of parole.

Id. (citations omitted). See also supra notes 124-35 and accompanying text (discussing Rummel
opinion); supra note 136 (discussing Harmelin opinion).

149. United States v. Robinson, 721 F. Supp. 1541, 1543 (D.R.I. 1989).
150. Id.; see supra note 148 (examining Solem v. Helm opinion and development of

Court's Eighth Amendment proportionality analysis).
151. Robinson, 721 F. Supp. at 1544.
152. Id.
153. Id.
154. See supra notes 37-50 and accompanying text (setting out procedures by which

government may subject property to forfeiture under § 881).
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convicted of a drug trafficking offense in a prior criminal proceeding. 5

Second, an examination of the harshness of the penalty in light of the
gravity of the offense leads to the comparison of a sentence of homelessness
for the offense of suspected drug trafficking. Third, because the civil
forfeiture statute is arguably criminal in nature as applied to public housing
leasehold interests,5 6 courts can no longer hide behind the legal fiction that
an in rem forfeiture affects the guilty property and not the owner. By
emphasizing the fact that public housing is usually housing of last resort
and fundamentally different from other types of forfeitures, courts should
presume that such forfeitures are constitutionally prohibited under the
Rummel analysis of the Eighth Amendment. 15 7

The Eighth Amendment's excessive fines clause can also be used to
challenge forfeitures in the civil context, because a fine can include a
forfeiture." 8 The Supreme Court's reasoning in Browning-Ferris Industries
v. Kelco Disposal, Inc.1S9 suggests that the excessive fines clause of the
Eighth Amendment is applicable in a civil proceeding when the government
initiates the action. 60 After examining the history leading up to the adoption

155. See supra notes 140-42 and accompanying text (setting out limits § 853a places upon
criminal forfeiture).

156. See supra notes 90-120 and accompanying text (arguing that forfeiture of public
housing leasehold interests under § 881 is criminal in nature).

157. For other cases expressing Eighth Amendment concerns in § 881 civil forfeiture
proceedings, see United States v. One Parcel of Real Estate Commonly Known as 916 Douglas
Avenue, 903 F.2d 490 (7th Cir. 1990) (holding that forfeiture of apartment building where
high-volume drug trafficking occurs is permissible; however, some situations might raise Eighth
Amendment concerns because of § 881(a)(7)'s expansive language), cert. denied, sub nom.
Born v. United States, 111 S. Ct. 1090 (1991); United States v. Schifferli, 895 F.2d 987 (4th
Cir. 1990) (permitting forfeiture of dentist's office where several illegal prescriptions were
written); United States v. Premises & Real Property Located at 4492 S. Livonia Road, 889
F.2d 1258, 1270 (2nd Cir. 1989) (holding that government must provide pre-seizure notice and
hearing before forfeiture of real property including defendant's home may take place), reh'g
denied, 897 F.2d 659 (2d Cir. 1990). See also Note, Narrowing Civil Drug Forfeiture, supra
note 66, at 191-96 (examining Eighth Amendment concerns raised by § 881 civil forfeiture);
Note, Fear and Loathing, supra note 27, at 1175-78 (same); Note, Shouldn't the Punishment
Fit the Crime?, 55 BRoorLYN L. Rav. 417, 446-49 (1989) (authored by James M. Strauss)
(examining Eighth Amendment implications of forfeiture of expensive automobile found to
contain small quantity of marijuana).

158. BLAcK's LAW DICTIONARY 632 (6th ed. 1990). Black's defines the term "fine" as
"[a] pecuniary punishment or penalty imposed by lawful tribunal upon person convicted of
crime or misdemeanor .... It may include a forfeiture or penalty recoverable in a civil action[.]"
Id. (citation omitted, emphasis added).

159. 492 U.S. 257 (1989).
160. Browning-Ferris Indus. v. Kelco Disposal, Inc., 492 U.S. 257, 263-64 (1989). In

Browning-Ferris Industries, the Supreme Court addressed the question of whether the excessive
fines clause of the Eighth Amendment can limit the amount of punitive damages awarded in
cases between private parties. Id. at 259. A jury awarded $6 million in punitive damages to
the plaintiff for the defendant's violations of tort and antitrust laws. Id. Refusing to hold
that the excessive fines clause of the Eighth Amendment applied only to criminal cases, the
Court did hold that the clause does not restrict an award of money damages in a civil iuit
when the government neither prosecutes the action nor possesses any right to receive a share
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of the Eighth Amendment, the Court concluded that the main purpose of
the Eighth Amendment is to place restrictions upon the government's
prosecutorial power, thereby preventing the abuse of that power. 161 No
comparable concerns over governmental abuse of prosecutorial power arise
when two private parties are engaged in a civil suit, the Court said. 162

Although the Court refused to develop any standards to determine if
government-imposed fines are constitutionally excessive, the Court did in-
timate that its ruling in United States v. Halper'63 addresses analogous
Eighth Amendment concerns,' 64 and therefore may prove helpful in an
excessive fines analysis. The Halper Court held that the double jeopardy
clause prevents the government from criminally prosecuting a person and
then bringing a separate civil action for the same conduct when the fine
imposed bears no rational relationship to the remedial objective of reim-
bursing the government for its costs in pursuing the action.165 A recent
United States District Court ruling used the Halper standard of excessiveness,
despite rejecting the claimant's double jeopardy challenge, and held that
when a civil forfeiture is unreasonable and unrelated to the damages suffered
by the government, courts should not enforce the sanction. 166 Public housing

of the damage award. Id. at 263-64. But cf. Massey, The Excessive Fines Clause and Punitive
Damages: Some Lessons From History, 40 VAND. L. R-v. 1233 (1987) (arguing that excessive
fines clause of Eighth Amendment is applicable to suits between private parties); Note, The
Constitutionality of Punitive Damages Under the Excessive Fines Clause of the Eighth Amend-
ment, 85 Mica. L. Rav. 1699 (1987) (authored by Andrew M. Kenefick) (same).

161. Browning-Ferris Indus., 492 U.S. at 266-67.
162. Id. at 272. The Browning-Ferris Industries Court noted the inconsistency of applying

the Eighth Amendment excessive fines clause to private civil litigation because fear of govern-
mental abuse of power is inappropriate in a case where a private party receives exemplary
damages from another private party, and the government receives no portion of the damage
award. Id. The Court cited United States v. Halper for comparison of another limitation on
the government's prosecutorial power-the double jeopardy clause of the Fifth Amendment.
Id. at 272, 275 n.21. In Halper, the Court faced the question of whether a civil sanction
imposed by the government may be so oppressive and removed from the remedial purpose of
the sanction that it amounts to punishment under double jeopardy analysis. United States v.
Halper, 490 U.S. 435, 443 (1989). The defendant in Halper was convicted of 65 violations of
the criminal False Claims Act, sentenced to two years' imprisonment, and fined $5,000. Id.
at 437. The government then instituted a civil action, seeking the statutorily mandated amount
of $2,000 for each violation-totaling $130,000 for Halper's 65 violations of the statute. Id.
at 438. Halper's overcharges on the fraudulent Medicare claims he submitted amounted to
only $585, and the government's investigatory and prosecutory expenses were only $16,000.
Id. at 437-38. The Court held that a civil sanction constitutes a punishment, for purposes of
the double jeopardy clause of the Fifth Amendment, when it serves the alms of punishment-
retribution or deterrence-instead of an acceptable remedial goal of reimbursing the government
for its financial loss. Id. at 448-49.

163. 490 U.S. 435 (1989); see supra note 162 (examining Halper opinion).
164. Browning-Ferris Indus., 492 U.S. at 275 n.21.
165. United States v. Halper, 490 U.S. 435, 451 (1989); see supra note 162 (examining

Halper opinion).
166. United States v. Certain Real Property & Premises Known As 38 Whalers Cove Dr.,

747 F. Supp. 173, 178-81 (E.D.N.Y. 1990). In Whalers Cove, the United States District Court
for the Eastern District of New York considered an Eighth Amendment excessive fines challenge
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leasehold forfeitures present close questions under the excessive fines clause
of the Eighth Amendment. Although the monetary value of a public housing
leasehold may not be exorbitant, the indirect costs are incalculable to the
tenant who is rendered homeless. Conversely, the one-time sale of even a
small amount of drugs exacts a high price from the government and from
society because of the costs of developing and maintaining enforcement
programs to deal with the problems caused by drug abuse.' 67 To avoid
deciding the question of excessiveness on a case-by-case basis and rendering
individuals homeless, courts should hold section 881 forfeitures of public
housing leasehold interests per se unconstitutional under the Eighth Amend-
ment's excessive fines clause.

IV. CONCEPTUAL ISSUES

Property traditionally subjected to in rem forfeiture had to meet two
conditions: (1) the property had to be a tangible object tainted by its
participation in a wrongful act; and (2) the seizure of the property had to
result in the receipt of something of value by the Crown capable of use for
the public good.' 6 Consequently, the civil forfeiture of intangible property
interests was unknown to the common law because intangible property
interests did not meet either of the necessary conditions. Similarly, a public
housing leasehold interest fails to meet the conditions of property historically
subject to forfeiture because a public housing leasehold interest is an

to the government's seizure of claimant's $70,000 condominium under § 881(a)(7). Id. at 174.
The district court attempted to resolve the question of whether the forfeiture was punitive by
using the Halper standard of excessiveness, despite the fact that the district court had rejected
the claimant's double jeopardy challenge. Id. at 176-81. After noting that the Eighth Amend-
ment and the due process clause of the Fifth Amendment safeguard similar interests-protecting
the individual from arbitrary governmental activity-the Whalers Cove court said that if a
civil forfeiture does not legitimately achieve proper remedial goals of making the government
whole for its costs, the forfeiture is unconstitutional because retribution and deterrence are
permissible aims only in a criminal proceeding. Id. at 179. Forfeitures are inherently suspect,
the district court said, because the value of the forfeited property is not inevitably related to
the harmful use to which it is put. Id. at 181. The district court concluded that although the
claimant used his condominium to sell only a small quantity of drugs, the collateral conse-
quences of his activity were enormous because of the governmental expense of maintaining
federal enforcement programs to deal with the drug problem. Id. at 180.

Similar to the Whalers Cove finding that courts should not limit Halper to its double
jeopardy setting, one commentator suggested extending the excessive fines clause of the Eighth
Amendment to government-imposed civil fines regardless of whether the government seeks the
imposition of the fine in a single proceeding or in multiple proceedings: "Courts would not,
as Halper suggested, be free to impose any civil fines that are punitive simply because the
imposition occurred in a single proceeding. Rather, all civil fines deemed criminal in nature
could be analyzed under the excessive fines clause." Note, United States v. Halper, Punitive
Civil Fines, and the Double Jeopardy and Excessive Fines Clauses, 66 N.Y.U. L. Ray. 112,
146 (1991) (authored by Elizabeth S. Jahncke).

167. See supra note 166 (discussing Whalers Cove finding that drug abuse imposes
tremendous cost on government and society).

168. See SMrr, supra note 22, § 11.03 (examining historical development of in rem
forfeiture); supra notes 17-27 and accompanying text (same).
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intangible property interest,' 69 having value only for the tenants possessing
the leasehold interest.' 70 The right to continued tenancy in a public housing
unit is a property interest in a benefit created by federal regulations
promulgated by HUD, rules adopted by the local PHA, and state law
governing contracts and landlord-tenant relationships. 7 1 These various sources

169. Continued tenancy in public housing, an abstract and intangible interest, is a property
interest protected by the due process clauses of the Fifth and Fourteenth Amendments. See
Thorpe v. Durham Hous. Auth., 393 U.S. 268 (1969) (holding that defendant housing authority
must, before evicting tenants, give notice of reasons for eviction and opportunity to reply);
Escalera v. New York City Hous. Auth., 425 F.2d 853 (2d Cir.) (holding that government
cannot deprive person of continued tenancy in public housing project without providing
procedural safeguards), cert. denied, 400 U.S. 853 (1970); Caulder v. Durham Hous. Auth.,
433 F.2d 998 (4th Cir. 1970) (setting forth types of procedures necessary before public housing
authority may evict tenant), cert. denied, 401 U.S. 1003 (1971). See also Board of Regents v.
Roth, 408 U.S. 564 (1972) (defining scope of property interests protected by procedural due
process); Goldberg v. Kelly, 397 U.S. 254 (1970) (holding that welfare benefits are matter of
statutory entitlement and notice and hearing required before government may terminate
benefits).

170. See United States v. Leasehold Interest in Property Known as 900 E. 40th St., 740
F. Supp. 540, 541 n.2 (E.D. Ill. 1990) (questioning rationale behind public housing leasehold
forfeitures because extinction of low-income public housing lease provides no tangible benefit
to government). In 900 East 40th Street, the United States District Court for the Eastern
District of Illinois, during the course of an ex parte probable cause hearing, addressed the
federal government's motions for the issuance of a warrant of seizure and for leave to file
the case under seal until execution of the warrant. Id. at 541. The district court granted both
motions but not before voicing its concerns over HUD's use of § 881 in the Forfeiture Project.
The district court questioned HUD's bypassing conventional and available remedies for eviction.
Id. The district court also questioned the rationale behind the forfeitures of leasehold interests,
noting that the extinction of a low-income public housing lease provides no tangible benefit
to the United States. Id. n.2. The district court expressed concern about the possible punitive
nature of such forfeitures. Id. Finally, the district court was troubled by its potential lack of
subject matter jurisdiction, because a tenant's typical short-term occupancy right in a public
housing project may not rise to the level of property mentioned within the forfeiture statute.
Id. at 542. See also Ex parte Baez, 177 U.S. 378, 390 (1900) (holding that federal court lacks
jurisdiction when there is no subject matter on which judgment of court can operate); United
States v. All Right, Title & Interest in Real Property & Appurtenances Known as 35 Fulling
Ave., No. 91 Civ. 2569 (CLB), slip op. at 10 (S.D.N.Y. Sept. 18, 1991) (LEXIS, Genfed
library, Dist. file) (noting that forfeiture of non-transferable leasehold interest presents courts
with illusionary lawsuit because government can obtain no effective judicial relief of any
value).

171. See Board of Regents v. Roth, 408 U.S. 564, 576-78 (1972) (listing criteria courts
can use to determine whether constitutionally-protected property interest exists). In Roth, the
Supreme Court addressed the issue of whether the refusal of a state university to rehire Roth,
an untenured assistant professor, violated Roth's Fourteenth Amendment due process rights.
Id. at 566-68. The Court held that Roth's rights were not violated, because the Fourteenth
Amendment did not protect any property interest Roth may have had in continued employment.
Id. at 578-79. In order to have a property interest in a benefit, the Court stated, an individual
must have a legitimate claim of entitlement to the benefit. Id. at 577. The Court found a
mere unilateral expectation of a benefit insufficient for establishing a property interest in the
benefit. Id. The Court held that a person had to rely upon that property interest as necessary
to daily survival. Id. The Court indicated that the basis for a claim of entitlement to a benefit
is usually found not within the Constitution, but rather from an independent source, such as

1991] 1437



WASHINGTON AND LEE LAW REVIEW [Vol. 48:1409

of law create the legitimate claim and expectation to the entitlement by
defining eligibility requirements. 72

The seizure of a public housing leasehold interest by the government is
problematic because a public housing leasehold interest is by definition non-
transferable.17

1 Unlike an apartment or house, 174 which has physical sub-
stance, a public housing leasehold is an intangible interest that exists only
by virtue of the tenant's written lease agreement. It is unclear exactly what
benefit the government receives when it seizes a public housing leasehold
interest 7 5 The government could not occupy the unit or renew the lease

state law or the statute that actually defines eligibility for the benefit. Id. See also Reich, The
New Property, 73 YALE L.J. 733 (1964) (arguing that courts should protect government-created
interests such as welfare assistance, licenses, and services in same manner as more traditional
forms of property); Reich, Individual Rights and Social Welfare: The Emerging Legal Issues,
74 YALE L.J. 1245 (1965) (arguing that entitlements of poor are not protected as effectively
as other entitlements).

172. See generally 42 U.S.C. §§ 1437-1437j (1988) (setting forth statutory requirements
defining eligibility for low-income housing assistance); 24 C.F.R. § 913 (1991) (defining income,
income limits, and reexamination of family income for public housing program).

173. A public housing leasehold interest is non-transferable by definition because it is
subject to various eligibility requirements. See generally 42 U.S.C. §§ 1437-1437j (1988) (setting
forth statutory requirements defining eligibility for low-income housing assistance); 24 C.F.R.
§ 913 (1991) (defining income, income limits, and reexamination of family income for public
housing program). A prospective tenant must be indigent in order to be eligible for a public
housing leasehold interest. 24 C.F.R. § 913.103 (1991). Under the terms of the lease, HUD
pays a portion of the fair market value of the rent to the owner, the local Public Housing
Agency (PHA), after the PHA certifies the tenant's income for HUD. 42 U.S.C. § 1437f
(1988); 24 C.F.R. §§ 913.107, 913.109 (1991).

174. If the government elected to seize the actual apartment that comprises a public
housing rental unit, instead of the tenant's leasehold interest, the local Public Housing Agency
(PHA), as owner of the rental unit, would have to file a claim to protect its interest and
prove that it was an innocent owner. See supra note 46 and accompanying text (examining
§ 881(a)(7) innocent owner defense). Some PHAs might arguably have a difficult time proving
their lack of knowledge or consent to alleged drug dealing in their rental units.

175. See supra note 170 and accompanying text (noting that government receives no
tangible benefit when it seizes public housing leasehold interests). For an interesting case which
one can use to see the difficulty of the government's position when it attempts to seize leases,
see Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974). In Calero-Toledo, the
Supreme Court faced the question of whether the forfeiture of a yacht was unconstitutional
because the lessor was innocent of any wrongdoing that initiated the forfeiture. Id. at 664-
668. The Pearson Yacht Company leased a yacht to two Puerto Rican residents. Id. at 665.
Government authorities found a single marijuana cigarette aboard the yacht and seized the
vessel in accordance with the applicable forfeiture statute. Id. at 665-67. The Court examined
the history and traditional rationales for civil forfeitures and held that the forfeiture statute
in this instance was not unconstitutional simply because it applied to innocent owners. Id. at
680-90. The Court stated that the lessor voluntarily transferred possession of the yacht to the
lessees and failed to prove that it had taken all reasonable precautions to prevent the yacht
from being used for illegal activities. Id. at 689-90. In addition, the Court said that the
forfeiture statute served legitimate government purposes and was not unduly oppressive. Id.
One can highlight the conceptual problems that the forfeiture of leases raises using the facts
from Calero-Toledo. If the government, in Calero-Toledo, had seized the lessees' leasehold
interest in the yacht instead of the yacht itself, the Pearson Yacht Company would never have
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upon its expiration because the government is not eligible for receipt of
these benefits under the controlling statutes and regulations. 7 6 The govern-
ment would have to pay rent at the full market rate because it is not
indigent and not qualified for the HUD rent subsidy.177 The government's
leasehold interest would expire when the lease expires, and the PHA cannot
renew the lease because the government is not eligible for the tenancy in
the first place. 78 The government could not transfer its interest to a private
third party, such as an eligible tenant, because section 881 does not permit
such a transfer. 79 Nor does section 881 permit the government to return

brought suit. The government would have taken the same interest the lessees had in the vessel.
The government would have had the use of the yacht for the same number of years as the
lessees with the same option to buy at the end of the lease. In addition, the government would
have been responsible for the lessees' obligations under the agreement. Most likely, this would
have included the payment of rent, purchase of insurance, and use of the vessel in a safe and
lawful manner. However, the Court would have had to order the Pearson Yacht Company to
accept the government as a new, substitute party to the still-existing lease agreement with the
original lessees. The lease agreement may not have permitted the original lessees to sublet;
thus, the Court's task would have been a difficult if not impossible one. Unless the lease ran
to the lessees and their forfeits, the lease should not be assignable through a forfeiture action.

The forfeiture of a driver's license provides another example of similar problems the
government encounters when it attempts to seize public housing leaseholds. A driver's license,
like the public housing lease, is an intangible property interest, unique to the individual. The
holder of the license must satisfy eligibility requirements before the license is granted. If the
government seizes the license under a forfeiture statute, it would gain nothing beneficial for
itself or the public. The government would be unable to use the driver's license or give it to
a deserving individual, because the license, by its very nature unique to the eligible individual,
is non-transferable. Furthermore, the expiration of the license would render moot the govern-
ment's grounds for bringing the civil forfeiture action.

176. See generally 42 U.S.C. §§ 1437-1437j (1988) (setting forth statutory requirements
defining eligibility for low-income housing assistance); 24 C.F.R. § 913 (1991) (defining income,
income limits, and reexamination of family income for public housing program).

177. 42 U.S.C. § 1437f (1988); 24 C.F.R. §§ 913.103, 913.107, 913.109 (1991).
178. See generally 42 U.S.C. §§ 1437-1437j (1988) (setting forth statutory requirements

defining eligibility for low-income housing assistance); 24 C.F.R. § 913 (1991) (defining income,
income limits, and reexamination of family income for public housing program).

179. 21 U.S.C. § 881(e)(1) (1988). Section 881(e)(1) provides for the disposition of forfeited
property, allowing the Attorney General to:

(A) retain the property for official use or ... transfer the property to any
Federal agency or to any State or local law enforcement agency which participated
directly in the seizure or forfeiture of the property;

(B) sell any forfeited property which is not required to be destroyed by law and
which is not harmful to the public;

(C) require that the General Services Administration take custody of the property
and dispose of it in accordance with law;

(D) forward it to the Bureau of Narcotics and Dangerous Drugs for disposition
... or

(E) transfer the forfeited personal property or the proceeds of the sale of any
forfeited personal or real property to any foreign country which participated directly
or indirectly in the seizure or forfeiture of the property[.]

Id. Even if section 881(e)(1) did permit the government to transfer the leasehold interest to
an eligible tenant, the Public Housing Agency would not be bound by the transferred lease
because it leased the public housing unit only to the tenant signing the lease, and the terms
of the lease specifically forbid subletting. 24 C.F.R. § 966.4(0(1) (1991).
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the property to another government agency, like the local PHA, that is not
engaged in law enforcement and did not participate in the actual seizure of
the property. 80

CONCLUSION

When used reasonably and for the purposes for which it is intended,
section 881 places in the hands of law enforcement officials a powerful
weapon for attacking the economic bases of drug trafficking. When used
for purposes not justified by the history of in rem forfeiture,'8' intended
by Congress when enacting section 881,182 or compatible with the Consti-
tution, 33 the civil forfeiture provision becomes a mechanism for inflicting
excessively harsh punishment. The forfeiture of public housing leasehold
interests presents courts with the latter characterization of section 881.
Consequently, courts must recognize that no historical or statutory justifi-
cations exist for the forfeiture of these interests and that grave constitutional
concerns arise when persons are not afforded the full range of substantive
and procedural criminal protections in acivil proceeding imposing a sanction
that is punitive in nature.
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180. 21 U.S.C. § 881(e)(1)(A) (1988); see supra note 179 (setting out language of
§ 881(e)(1)).

181. See supra notes 17-27 and accompanying text (examining historical justification for
in rem forfeiture).

182. See supra notes 99-106 and accompanying text (examining congressional intent in
passage of § 881).

183. See supra notes 51-167 and accompanying text (noting potential constitutional prob-
lems associated with forfeiture of public housing leasehold interests under § 881).
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