








PRECIOUS METALS TRADING

Under this definition of a CTA, dealers offering precious metals may be
subject to CTA registration if, in the course of their business, they regularly
advise customers on the value of futures contracts on gold, silver, platinum
or other metals. Prior to the 1982 amendments to the CEA, however, the
definition of a CTA was considerably broader, encompassing not only those
persons rendering advice on futures, option or leverage contracts, but also
those who provided advice for compensation on the value of any physical
commodity on which futures were traded.' 5 As a result, a bank, brokerage
firm or dealer might have been required to register as a CTA even if it limited
its trading advice to transactions in cash metals. Indeed, under this defimition,
the CFTC generally had adopted the view that leverage merchants engaged
in off-exchange metals trading were subject to CTA registration, although they
were not within the definition of an FCM.16 6

Pursuant to the narrower construction of the CEA, a dealer in cash metals
should not be considered a CTA if it limits its advice to transactions in physical
commodities. As currently drafted, the CEA explicitly exempts such "cash
market" operations from the scope of CTA regulation, although it grants the
CFTC authority to include within the definition any category of persons it
deems necessary.' 67 To date, however, the CFTC has not acted upon this
authority.

The CFTC, therefore, may by rule include within the reach of CTA regula-
tion any person providing advice on cash metals. As had been true with respect
to leverage dealers, such action would grant the CFTC at least some regulatory
control over these entities as well. Nevertheless, in the absence of the CFTC's
exercise of this power, dealers engaged solely in a cash metals business remain
outside the CFTC's jurisdiction over CTAs.

E. CEA Anti-Manipulation Provisions

As is evident from the foregoing discussions, the CFTC potentially retains
jurisdiction over a number of off-exchange activities in the commodities
markets. The CFTC may determine that a certain type of transaction war-
rants regulation as a futures, option or leverage contract, or the CFTC may
exercise its authority to determine that entities engaged in cash commodities

the bank's revenues. CFTC Interpretive Letter No. 83-2, [1982-1984 Transfer Binder] Co.mm. Futr.
L. REP. (CCH) 21,788, at 27,177-78 (Mar. 18, 1983).

165. Mitchell, The Regulation of Commodity Trading Advisers, 27 EMORY L.J. 957 (1978).
This definition, however, resulted in numerous problems as the definition of "commodities"
within the scope of the CFTC's jurisdiction expanded in the course of the 1970's. As a result
of the definition of a CTA, many persons simply rendering advice on physical commodities in
commercial marketing channels could have become subject to registration and CFTC regulation.

.166. See, e.g., CFTC v. Premex, Inc., [1982-1984 Transfer Binder] Comm. Ftrr. L. REP.
(CCH) 21,685 (N.D. IMI. 1983) (dealer in leverage contracts subject to CTA registration).

167. 7 U.S.C. § 2 (1982); 17 C.F.R. § 4.14 (1984). One commentator has suggested the reinstitu-
tion of a CTA registration requirement with regard to cash metals dealers as a means of com-
batting precious metals scams. See J. Rosen, Cauldron Still Bubbling for U.S. Precious Regula-
tions, Futures World, Apr. 26, 1984.
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businesses should be registered as CTAs. In addition, the CEA grants the CFTC
the authority to investigate and prosecute trading in cash markets which con-
stitutes a manipulation or attempt to manipulate the price of futures or
options."' Where the CFTC finds cause to believe that such a violation is
or may be occurring, it may pursue the matter on its own initiative or in con-
junction with state or federal authorities." 9 Under this legislative mandate,
the CFTC has undertaken numerous actions against persons allegedly engaged
in manipulative conduct in the futures markets intended to influence prices
in the cash markets. 170

Where no effect on the futures markets has been found to exist, however,
the CFTC has adopted a "hands off" policy, pursuant to which it will not
become involved in significant surveillance or enforcement efforts with respect
to the trading of cash commodities."' In 1976, a CFTC Advisory Committee
adopted guidelines for the agency's enforcement of the anti-manipulation pro-
visions of the CEA which, to date, essentially have remained the CFTC's policy
on the cash markets. 7

1 In its report, the Advisory Committee noted that regula-
tion of the futures markets is more feasible than control of the cash markets,

168. See 7 U.S.C. § 13 (1982). Violation of the anti-manipulation provision of the CEA
constitutes a felony, punishable by fines of up to $100,000 imprisonment for up to five years
and/or suspension of trading privileges. Id. See also 7 U.S.C. §§ 9, 13a, 13a-1, 13b (1982); 17
C.F.R. §§ 11.1-11.8 (1984), (regulations governing CFTC investigations).

169. 7 U.S.C. § 13a-2 (1982). Although the CFTC is vested with exclusive jurisdiction over
enforcement of the CEA, state authorities are provided with specific parens patriae authority
to bring criminal antifraud actions under the CEA. See CFTC Interpretive Letter No. 76-19,
[1975-1977 Transfer Binder] CoMm. Fur. L. REP. (CCH) 20,213 (Sept. 29, 1976); CFTC Office
of General Counsel, The States' Two-fold Commodities Enforcement Role: State Parens Patriae
Suits To Uphold the Commodity Exchange Act and State Prosecutions Under General Criminal
Antifraud Statutes, [1975-1977 Transfer Binder] CoMm. FuT. L. REP. (CCH) 20,218 (Oct. 8,
1976). This parens patriae authority was subsequently incorporated explicitly into the CEA. See
7 U.S.C. § 13a-1 (1982). Moreover, the states recently have been authorized to initiate actions
based upon the CEA in state court. See 7 U.S.C. § 13a-2 (1982).

170. See In the Matter of Collins, [1982-1984 Transfer Binder] Comm. Fur. L. REP. (CCH)
21,960 (C.F.T.C. 1984) (traders who established long positions in potato futures contracts

manipulated upward price of contracts by increasing their long positions so as to exceed max-
imum net positions for potato futures set by CFTC in order to extract settlement prices in excess
of cash and contract closing prices); In the Matter of Cox, [1982-1984 Transfer Binder] Comm.
FuTr. L. REP. (CCH) 21,767 (C.F.T.C. 1983) (parties holding majority of outstanding long
contracts in wheat futures established price level which constituted manipulation of market); In
the Matter of Jules Nordlicht, [1980-1982 Transfer Binder] Comm. Fur. L. R P. (CCH) 21,027
(C.F.T.C. 1980) (revocation of registration is appropriate remedy for violation of anti-manipulation
provisions of CEA); In the Matter of Indiana Farm Bureau Cooperative Ass'n, [1977-1980 Transfer
Binder] Comm. Fur. L. RF,. (CCH) 20,964 (C.F.T.C. 1975) (manipulative intent is prerequisite
for finding of violation of anti-manipulation provisions).

171. See Recommended Policies on the Cash Market Regulatory Authority and Cash Data
Needs of the Commodity Futures Trading Commission, Report of the Advisory Committee on
Definition and Regulation of Market Instruments, [1975-1977 Transfer Binder] Comm. Fur. L.
REP. (CCH) 20,225 (Oct. 18, 1976).

172. Id. at 21,219-22. The advisory committee conducted an investigation into various cash
markets and determined that, for the most part, there was active competitive trading in such
markets. Where less active trading was present, the advisory committee concluded that the CFTC
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due to the greater standardization and centralization of futures trading. 17 3 As
a result, the Advisory Committee concluded that the CFTC should rely upon
its jurisdiction over the cash markets to investigate instances suggesting
manipulation or fraud in connection with physical commodities affecting the
futures market.' 74 Where, however, no effect on the futures market is indicated,
the Advisory Committee recommended that the CFTC simply refer the matter
to the Department of Justice or other appropriate agency.' 75

The Advisory Committee recommended, therefore, that the CFTC "should
not commit itself to the massive and largely uncontrollable expense of regulating
any cash market."'' 76 Instead,

The [CFTC] should undertake an affirmative monitoring or
surveillance in connection with a cash market only in those extraor-
dinary circumstances where (i) a danger to the public is clear and pre-
sent; (ii) where that imminent danger threatens the [CFTC's] primary
areas of responsibility such as futures markets, commodity options
or leverage contracts; (iii) adequate resources are available for com-
mitment to the program without dissipating the [CFTC's] ability to
perform its primary functions; and (iv) only for such period of time
as the benefits decisively outweigh the many negative consequences
of the program. 77

In sum, the CFTC's authority under anti-manipulation provisions of the
CEA, and its interpretation thereof, severely circumscribe its ability to prosecute
fraud in cash metals transactions. Unless there is some discernible effect on,
or attempt to influence, the markets within the CFTC's "primary areas of
jurisdiction" it has construed its powers to be limited to investigation and
possible referrals to other agencies. Accordingly, the CFTC thus far has not
attempted to regulate precious metals dealers under the anti-manipulation ban
unless these entities are sufficiently engaged in related futures or options trading
to warrant CFTC intervention.

Nevertheless, it should be noted that the CFTC's jurisdiction over metals
trading, even under its construction of the CEA, is far from insignificant.
Many precious metals dealers engage in some futures trading in connection
with their cash business, if only for the purpose of hedging commitments or
exposure. While this in itself would not provide the CFTC with jurisdiction
in the absence of some manipulative conduct or intent, it does allow the CFTC
to monitor the activities of precious metals firms, since the possibility for
manipulation exists. Moreover, as noted, even if no manipulation is found,
the CFTC may refer the matter to other regulatory or enforcement agencies
if violations of law are found in the course of cash trading.

should consider investigation of anti-competitive problems in those cash markets. See id. at 21,200.
173. Id.
174. Id.
175. Id.
176. Id.
177. Id. at 21,221.
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F. CFTC Regulation of Precious Metals Trading

In his testimony before the PSI, Dennis Klejna, Director of the CFTC's
Division of Enforcement, reiterated that "[t]he CFTC's primary mission is
to regulate the eleven commodity futures exchanges and the nearly 70,000
futures professionals who deal with the public. ' 17  Although the CFTC
recognizes its "strong interest in working to find ways of combatting this
fraudulent activity" of precious metals "boiler rooms," it acknowledges that
"those who engage in off-exchange fraudulent activity scorn regulation and
choose, rather, to operate outside the legal framework. ' 179 As a result, unless
other activities of these entities subject the entities to CFTC jurisdiction, their
cash metals business is outside the scope of CFTC authority.

As noted, the operation of cash metals programs, without more, generally
does not involve the trading of off-exchange futures contracts.1 0 Although
certain of the elements of a futures contract may be present, customers
ordinarily do take delivery, in the form of a certificate or otherwise, and can-
not settle their obligations through offset. Similarly, such programs often do
not constitute the offering of option or leverage contracts, and these bases
of CFTC jurisdiction are therefore unavailable as well.

One commentator has recently suggested that the CFTC attempt to con-
trol the proliferation of precious metals fraud by exercising its existing authority
to expand the range of persons required to register as CTAs to include those
rendering advice on cash metals transactions.' As noted, although the CEA
definition of a CTA has been narrowed to encompass only those persons pro-
viding advice related to the value of or advisability of trading in futures con-
tracts, the CFTC retains the authority to bring within that definition any
category of persons it deems necessary. 8 2 Accordingly, the CFTC could by
regulation require the registration of any cash metals dealers rendering advice
to fifteen or more customers concerning the value of or advisability of investing
in physical metals, regardless of whether such advice included futures trading.
FCMs, however, presumably would be exempt from CTA registration on this
basis if their trading advice were "solely incidental" to their business, the
exclusion presently available to FCMs. 83

This approach would accomplish several important results. First, the CFTC
would be in a position to identify those individuals or entities engaged
exclusively in a brokerage and advisory business in cash metals, and would
not be dependent on a finding of futures, options or leverage trading in order

178. PSI Hearings, supra note 1, at 204.
179. Id.
180. See id. at 199-209. See also supra notes 85-97 and accompanying text.
181. J. Rosen, Cauldron Still Bubbling For U.S. Precious Regulations, Futures World, Apr.

26, 1984.
182. See 7 U.S.C. § 2 (1982).
183. See 7 U.S.C. § 2 (1982); CFTC Interpretive Letter No. 76-1, [1975-1977 Transfer Binder]

Comm. Fur. L. REP. (CCH) 20,135 (Feb. 26, 1976).
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to assert jurisdiction. Once aware of the existence of these firms, the CFTC
would, at a minimum, maintain registration and antifraud authority with
respect to the firms' activities and would be able to pursue the investigation
and prosecution of schemes such as IGBE and Bullion Reserve.

In addition, many precious metals dealers required to register as CTAs
would also be subject to CTA disclosure obligations if they accepted trading
discretion from customers, and, therefore would be required to prepare and
distribute an elaborate disclosure document. This could provide the CFTC
as well as customers with extensive information about the dealers and their
principals, and could help to avoid future frauds. Finally, even in those
instances where CFTC prosecution is infeasible or impermissible, the fact of
CTA registration could provide state or other authorities with an effective
means of identifying precious metals dealers and obtaining necessary
information.

Nevertheless, CTA registration may still be of limited effectiveness in com-
bating precious metals frauds. Those dealers seeking to engage in illegal trading
operations have demonstrated a remarkable ability for avoiding registration
requirements simply by the manner in which they structure their operations.
Thus, those who wished to avoid CFTC control would be required merely
to refrain from offering any advice whatsoever, even with respect to physical
metals, or from accepting discretionary authority. Indeed, those persons intent
on establishing illegal "boiler rooms" would likely not register in any event,
thereby depriving the CFTC of its ability to monitor their activities, even if
it had the authority to do so.

Moreover, the expansion of the CTA category would bring within its scope
many individuals and entities with little or no connection to the commodities
industry and who are legitimately involved in an exclusively cash business.
This in fact was the motivation for Congress' narrowing of the CTA defini-
tion, which was intended to remedy what had been perceived as an overly
broad and inclusive CTA category." ' If the definition were expanded again
in this manner, therefore, the result could be an excessive drain on CFTC
resources in areas bearing no relation to precious metals "boiler room" frauds
and could have an effect opposite to that intended.

Finally, the CFTC clearly retains some authority over precious metals
dealers, even if engaged in an exclusively cash business, under the anti-
manipulation provisions of the CEA. As noted, the CFTC has adopted a
"hands off" policy with respect to manipulation attempts, exercising its
jurisdiction only where there is some effect or potential effect on the futures
markets or other of the CFTC's primary areas of control. As a result, precious
metals fraud which is unconnected to futures trading and unrelated to any
attempt to manipulate the futures markets would be outside the CFTC's sphere.

184. See, e.g., H.R. Rm,. No. 565, Part I, 97th Cong., 2d Sess. 130 (1982).
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V. FEDERAL TRADE COMMISSION AUTHORr=
OVER PRECIOUS METALS TRADnG

A third federal regulatory agency, the FTC, also has been involved in
efforts to control precious metals investment scams. 18 5 The FTC is a civil
enforcement agency, with jurisdiction over various commercial activities,
primarily in areas where consumer protection is required.' 8 6 The FTC, therefore,
is authorized to investigate and prosecute ventures or schemes engaged in the
defrauding of customers. As a civil agency, however, the FTC has no power
to initiate strictly criminal proceedings, but instead is limited to seeking remedies
such as administrative orders, federal court injuctions, consumer redress,
industry-wide guidelines and trade regulation rules.' 87

The FTC, as noted, began investigating IGBE in early 1983, after its
Chicago Regional Office began receiving information indicating that customer
complaints against the firm were not being satisfied.' 8 By March, 1983, the
FTC had compiled a list of approximately 200 complainants who had been
unable, for substantial periods of time, to obtain either refunds or the precious
metals they had ordered."' At the same time, the FTC initiated investigations
of Bullion Reserve and United Precious Metals.190

None of these investigations, however, resulted in the initiation of civil
proceedings by the FTC. Several of the firms went out of business before
the FTC could take any formal actions, and a number of others were prosecuted
by state authorities, causing the FTC to drop its parallel efforts. 9' In addi-
tion, the FTC was informed by the CFTC that four of the firms it was
investigating were subject to CFTC regulation by virtue of their sale of leverage
contracts."12

In any event, FTC jurisdiction and enforcement powers appear to be
inadequate to regulate or control precious metals firms. First, the agency can-
not register or otherwise monitor the activities of these firms, but can only
respond to customer complaints on reports of fraud. Moreover, because the
FTC is a civil enforcement body, it has a much more limited ability to obtain
information compared to other federal or state authorities. As a result, the
FTC is largely dependent upon other agencies for information required in its
investigations. Further, even after an inquiry has been launched, the FTC's
limited prosecutorial role prevents effective legal actions. In sum, the FTC

185. PSI Hearings, supra note 1, at 210-22.
186. Id. at 211. The FTC's principal mandate set out in § 5 of the FTC Act states that:

"Unfair methods of competition in or affecting commerce, and unfair or deceptive acts or prac-
tices in or affecting commerce, are declared unlawful." 15 U.S.C. § 45(a)(1) (1982). See also
PSI Hearings, supra note 1, at 171-73.

187. PSI Hearings, supra note 1, at 211.
188. Id. at 214.
189. Id.
190. Id. at 215.
191. Id. at 215-16.
192. Id.



PRECIOUS METALS TRADING

simply is not suited to deal with the problems of precious metals trading, other
than in an ancillary capacity.

VI. JURISDICTION OF STATE AND SELF-REGULATORY

AUTHORITIES OVER PRECIOUS METALS TRADING

The New York Attorney General's office, as noted, has insisted that either
state jurisdiction over precious metals trading be enhanced or that the authority
of federal agencies be expanded. 93 In addition, representatives of the precious
metals industry have suggested that abuses be curbed through self-regulatory
efforts and the establishment of a self-regulatory organization modeled after
the National Association of Securities Dealers, Inc. (NASD) and the National
Futures Association (NFA).1 94 These proposals, either alone or in conjunction
with expanded federal jurisdiction, may represent viable alternatives to filling
the perceived regulatory "gap."

Under the CEA, state regulatory authorities are completely preempted from
undertaking any action in areas of the CFTC's exclusive jurisdiction. ' 9

Although the states could bring actions in state court for violations of the
CEA, they were foreclosed from requiring the registration of commodities
professionals or prosecuting trading abuses under state law. 196 The 1982 amend-
ments to the CEA, however, included a so-called "open season" provision,
which eliminated any restriction on prosecution of commodities fraud under
any federal criminal statute, as well as the preemption of state authority over

193. Id. at 126-32. As noted, representatives of Florida and California expressed a similar
interest in an expansion of state prosecution powers combined with a more effective federal
regulatory effort. Id. at 107-19.

194. Id. at 229-41 (statement of Luis Vigdor, on behalf of the Industry Council for Tangible
Assets). The NASD and NFA are the self-regulatory organizations for, respectively, the securities
and commodity futures industries. The agencies are responsible for many of the registration,
auditing and other responsibilities regarding the monitoring of the activities of industry participants
which were formerly the province of the SEC and CFTC. The self-regulatory approach, in both
industries, represents an attempt to reduce the burden imposed upon the federal regulatory agen-
cies by shifting some of their responsibilities to organizations funded by the industries they regulate.
See H.R. REP. No. 565, Part I, 97th Cong., 2d Sess. 41 (1982).

The NFA was created in 1978 as a "registered futures association" pursuant to § 17 of the
CEA. See 7 U.S.C. § 21 (1982). That provision clearly contemplated an organization analogous
to the NASD, which supervises certain broker-dealer registration activities, as well as off-exchange
securities transactions with respect to which no other self-regulatory body has jurisdiction. See
NFA MANUAL, 305.1; L. Loss, FUNDAMENTALs OF SECURTImS REGuLATION 689-94 (1983). Both
the NASD and the NFA, therefore, were created largely for the purpose of monitoring and prevent-
ing abuses in connection with off-exchange trading. Congress enacted amendments to the CEA
in 1982 designed to facilitate and effectuate the NFA's supervisory role in the futures industry.
See H.R. REP. No. 565, Part 1, 97th Cong., 2d Sess. 41-42 (1982). The CFTC thereafter adopted
a regulation mandating NFA membership on the part of FCMs. See 48 Fed. Reg. 26304 (1983).

195. See 7 U.S.C. § 2 (1982).
196. Thus, the CFTC has stated:
[I]t is clear, beyond any reasonable dispute, that the Act totally preempts any state
licensing or registration provisions. Further, we think it is clear that any form of state
regulation, as such, of any persons, entities or activities affecting or involving trading
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off-exchange transactions.'" As a result, the states now are authorized explicitly
to investigate and prosecute off-exchange commodities fraud. Moreover, the
amendments expanded the ability of the CFTC to furnish any information
within its control to state or local authorities for law enforcement purposes. 9'

in commodity futures contracts, the sale of gold and silver coin and bullion on margin,
or commodity options would be inconsistent with the pervasive regulatory scheme
established by Congress. Today, state regulation of any sort would be preempted under
the Supremacy Clause of Article VI of the Constitution.

Speech by CFTC Vice-Chairman John V. Rainbolt, II, before the North American Securities
Administrators Conference, Sept. 9, 1975, reprinted in [1975-1977 Transfer Binder] Comm. Fur.
L. REP. (CCH) 20,075, at 20,706-07. Mr. Rainbolt also noted:

Section 2 of the Commodity Exchange Act now provides for "exclusive jurisdiction"
with respect to accounts, agreements and transactions involving... commodity options.

This reflects the expressed intent of Congress to establish a clear line of authority between
SEC and CFTC jurisdiction .... With much the same thought in mind it is likewise
clear that Congress intended to centralize regulatory authority in the CFTC with an
intent to exclude state regulation.

Id. at 20,706.
Soon after the enactment of the CFTC Act, the CFTC undertook to assert the exclusive

jurisdiction granted it and to clarify the role it envisioned for the SEC and state authorities.
The CFTC concluded that "a commodity option dealer who complies with federal regulations

(e.g., CFTC registration) has done all he needs to do; he cannot be required to do more or addi-
tional things, or conform to added regulations, even though they in no way conflict with what
is demanded of him under the Act." CFTC Interpretive Letter No. 77-2, [1975-1977 Transfer
Binder] Comm. Fur. L. REP. (CCH) 20,257 (Jan. 27, 1977). The CFTC stated:

In light of the plain meaning of Section 2(a)(1) of the Commodity Exchange Act and
its relevant legislative history, we consider it beyond serious dispute that the Commodity
Futures Trading Commission has exclusive jurisdiction with respect to all accounts,
agreements and transactions involving commodity futures contracts, both discretionary
and nondiscretionary, and that the exclusivity of its jurisdiction is not affected by whether
the account, agreement or transaction might otherwise be viewed as a "security."

Id. at 21,371; see CFTC Interpretive Letter No. 76-20, [1975-1977 Transfer Binder] Comm. Fur.
L. RaP. (CCH) 20,214, at 21,160-61 (Sept. 19, 1976) ("Congress intended by that provision
to preempt regulation of commodity futures transactions by the states."); Letter from CFTC
Deputy General Counsel to Central Securities Administrators Council on Proposed Guidelines
for State Regulation of Commodity Pool Operators, [1977-1980 Transfer Binder] Comm. Fur.
L. REP. (CCH) 20,445, at 21,708 (July 5, 1977) ("We believe, however, that the states have

been preempted from imposing regulatory requirements on commodity pool operators .... ").
The assertion of its exclusive jurisdiction in these areas did not, however, lead the CFTC

to argue for a total preemption of state authorities in the commodities field. Indeed, even while
seeking to clarify its primary role in enforcing the CEA, the CFTC attempted to delineate a
continued involvement on the part of state agencies within the context of its exclusive jurisdic-
tion. CFTC Interpretive Letter No. 76-19, [1975-1977 Transfer Binder] Comm. Fur. L. REP. (CCH)

20,213 at 21,160 (Sept. 29, 1976). Specifically, the CFTC urged the states to act as parens
patriae to enforce the CEA, and it asserted that the states could bring criminal antifraud actions
without running afoul of CFTC exclusive jurisdiction. CFTC Office of General Counsel, The
States' Two-Fold Commodities Enforcement Role: State Parens Patriae Suits to Uphold the Com-
modity Exchange Act and State Prosecutions Under General Criminal Antifraud Statutes, [1975-1977
Transfer Binder] Comm. Fur. L. REP. (CCH) 20,218 (Oct. 8, 1976). This parenspatriae authority
was later incorporated into the Commodity Exchange Act. See 7 U.S.C. § 13a-1 (1982).

197. 7 U.S.C. § 13a-2 (1982). See also H.R. REP. No.. 565, Part I, 97th Cong., 2d Sess.
44-45, 103-04 (1982).

198. H.R. RE'. No. 565; Part I, 97th Cong., 2d Sess. 44 (1982).
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Pursuant to this authority, the CFTC and state officials are now in a posi-
tion to coordinate efforts against off-exchange commodities fraud through
a sharing of information and expertise as well as manpower. Accordingly,
the CFTC has held meetings with representatives of the North American
Securities Administrators Association (NASAA) and the NFA in order to
establish a working group for the development of model state legislation govern-
ing precious metals." 99 The CFTC has also conducted two State Cooperative
Enforcement Seminars designed to provide state officials with a working
knowledge of CFTC files and information and to establish bases for joint
actions. 00 As noted above, these efforts have resulted in one prosecution in
state court to date brought by a state agency in conjunction with the CFTC.2",
In addition, the CFTC's Office of General Counsel, and a United States district
court, recently have stated that contracts for the sale of precious metals which
do not fall within the definition of "leverage contracts" set out in CFTC regula-
tions are outside the CFTC's exclusive jurisdiction and may properly be the
subject of state prosecutions." 2

Also as a result of these efforts, NASAA issued a Proposed Model State
Commodity Code (Model Code) designed to supplement the federal regulatory
scheme and provide state authorities with necessary authority over precious
metals firms and other commodity operations.21

3 The Model Code would pro-
hibit certain activities which are also unlawful under the CEA, such as the
sale of off-exchange futures contracts or the operation of unregistered com-
modity pools. 20 4 It also would prohibit all types of trading in "commodity
contracts" other than those which are within the exclusive jurisdiction of the
CFTC or are encompassed within one of a number of other exemptions, one
of which permits the sale of commodity contracts by banks. 205 The Model

199. PSI Hearings, supra note 1, at 207, 227. The NFA has also undertaken to provide
educational services to consumers in order to enable the public to detect and avoid commodity
investment fraud schemes.

200. Id. at 208. See also CFTC Helps Forge Tool to Regulate Metals Dealers, Legal Times,
Mar. 5, 1984.

201. PSI Hearings, supra note 1, at 208. See also supra notes 132, 156-58 and accompanying
text.

202. CFTC Office of General Counsel, Interpretive Letter No. 84-1, (June 1, 1984) (state
prosecution of persons offering precious metals through so-called "leverage loan programs" were
not pre-empted by CFTC's exclusive jurisdiction, since contracts offered were of less than 10
years' duration and were therefore outside CFTC's definition of leverage contracts); Texas v.
Imperial Capital, Inc., 2 CoXm. FTr. L. RPa. (CCH) 22,307 (N.D. Tex. 1984) ("cash date
delivery contracts" are not subject to CFTC's exclusive jurisdiction, since such instruments are
outside scope of CFTC's definition of leverage contracts).

203. MODEL STATE COMMODITY CODE (North American Securities Administrators Associa-
tion, Inc., Tent. Draft 1984) [hereinafter cited as MODEL CODE]. Like the Uniform Securities
Act, which was intended as a model for state "blue sky" securities statutes, the Model Code
is designed to be enacted by state legislatures to provide a method of enforcement against com-
modity investment fraud schemes within each state.

204. See id. at § 1.05.
205. See id. at § 1.02. The Model Code defines the term "commodity" to include "any

agricultural, grain or livestock products or by-products, any metals or minerals (including a precious
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Code also would prohibit the use of any fraudulent device in connection with
the sale of permissible commodity contracts. 06

The Model Code would exempt from its proscriptions commodity con-
tracts for the sale of a commodity for the purchaser's consumption as well
as contracts which require the receipt of delivery within twenty-eight days of
the date of purchase, if delivery actually is received. 20 7 With respect to precious
metals trading, this latter provision would exempt a commodity contract pro-
viding either for physical delivery of the metals or for the delivery of a
warehouse receipt or other document of title.""' In addition, the Model Code
would specifically exempt any precious metals contract which does not allow
for settlement by waiver, liquidation or offset and which requires, and under
which the purchaser receives, physical delivery of metals or warehouse receipts,
within seven days of the payment of any installment, representing the amount
of the metal purchased by that installment.2 0 9

The Model Code thus would give state authorities some antifraud jurisdic-
tion over precious metals trading and would, to this extent, serve to comple-
ment federal regulation. Nevertheless, in the absence of a registration or licens-
ing requirement, the Model Code will not provide a means for ongoing over-
sight by state agencies of the activities of precious metals firms. Moreover,
the Model Code's expansive definition of a "commodity," and its approach
of prohibiting all non-exempt transactions may be unduly broad, encompass-
ing and prohibiting many legitimate activities.2 10

metal set forth in paragraph (f) of this section), any gem or gemstone (whether characterized
as precious, semi-precious or otherwise), any fuel, whether liquid, gaseous or otherwise, any foreign
currency, any government securities set forth in paragraph (j) of this section, and all other goods,
articles, products, items, services, rights, or interests of any kind." Id. at § 1.01(e). The term
"precious metal" is left to definition by state authorities, although the Model Code includes
an abbreviated example encompassing silver coins and bullion, gold coins and bullion and platinum.
See id. at § 1.01(f). The Model Code further defines the term "commodity contract" to mean
"any account, agreement or contract for the purchase or sale of one or more commodities, whether
for immediate or subsequent delivery or whether delivery is intended by the parties, and whether
characterized as a cash contract, deferred shipment or deferred delivery contract, call forward
contract, futures contract, installment or margin contract, leverage contract or otherwise." Id.
at § 1.01(g). The instruments covered by the Model Code are therefore substantially broader
than those encompassed within the CEA, taking in off-exchange instruments as well as those
traded on a contract market.

206. Id. at § 1.06. The antifraud provision of the Model Code is patterned after the analogous
section of the CEA. See 7 U.S.C. § 4b (1982).

207. See MODEL CODE, supra note 203, at § 1.04.
208. See id at § 1.04(b). The exemption would require that the purchaser receive, within

twenty-eight days from the payment of any portion of the purchase price, either physical delivery
of the total quantity of the commodity to be purchased or a certificate, warehouse receipt or
other document of title. Id. at § 1.04(c).

209. See id. at § 1.04(c).
210. The criticism was asserted by the Futures Industry Association (FIA), the trade associa-

tion of the commodity futures industry. Letter from Don L. Horwitz, President, FIA Law &
Compliance Division, to E.C. Anderson, Chairman, NASAA Commodities Committee, (July
19, 1984). The FIA took issue with the Model Code's general approach of prohibiting all transac-



PRECIOUS METALS TRADING

In response to much of the criticism initially directed toward the Model
Code, NASAA has made substantial revisions to several of its provisions.2 1'
In pertinent part, NASAA has excluded from the definition of "commodity"
certain numismatic coins, real property and works of art, thereby placing
investments in these types of instruments beyond the scope of the Model
Code. 21 .2 In addition, NASAA has created a category of "exempt persons,"
encompassing registered FCMs and broker-dealers as well as financial institu-
tions, and has exempted such entities from the Model Code's prohibition on
the sale of "commodity contracts. 213

A different approach has been adopted by New York State, which recently
enacted into law a state commodities bill.2"' The legislation requires registra-
tion of any person engaged in the sale of, or rendering advice with respect
to, contracts on any "commodity," defined to include agricultural commodities
as well as precious metals, gems and foreign currency. 2 5 The registration pro-
vision, however, does not apply to (a) any bank or trust company; (b) member
firms of contract markets regulated by the CFTC or of national securities

tions within its scope unless specifically exempted, questioning its constitutionality as well as its
breadth. See id. In addition, the FIA asserted that many ordinary commercial transactions would
be prohibited by the Model Code and suggested that it be revised to include specific exemptions
for all off-exchange transactions among commercial, institutional and other sophisticated parties.
See id.

211. MODEL STATE CommoDrrms CODE (North American Securities Administrators Associa-
tion Inc., First Revised Draft, Oct. 26, 1984) [hereinafter cited as REviSED MODEL CODE]. See
also Commodity Group Adopts Spurned Fraud Code, Legal Times, Aug. 27, 1984.

212. REVISED MODEL CODE, supra note 211, at § 1.01(e).
213. Id. at § 1.03. The revision came about as a result of brokerage firm criticism that the

"financial institution" exemption would provide banks with an unfair competitive advantage.
See Commodity Group Adopts Spurned Fraud Code, Legal Times, Aug. 27, 1984. Exempt per-
sons remain subject to the Model Code's prohibition on off-exchange instruments prohibited
or regulated by the CEA. REvisED MODEL CODE, supra note 211, at § 1.02.

214. N.Y. GEN. Bus. LAw 4186-E (Consol. 1984) (amending § 359e of General Business Law).
215. Id. The definition of "commodity" includes "any agricultural, grain, animal, chemical,

metal or mineral product or by-product, any gem or gemstone (whether characterized as precious,
semi-precious or otherwise), any fuel, whether liquid, gaseous or otherwise, any foreign currency,
and any other good, article or material." Id. at § 14(a)(i). The "commodity contracts" encom-
passed within the registration provisions include:

[Any account, agreement or contract for the purchase or sale of, or any option or
right to purchase or sell, primarily for speculation or investment purposes and not
for use or consumption by the offeree or purchaser, one or more commodities, whether
for immediate or subsequent delivery or for storage and whether or not delivery is
intended by the parties, and whether characterized as a cash contract, deferred ship-
ment or deferred delivery contract, forward contract, futures contract, installment or
margin contract, leverage contract, option, privilege, indemnity, bid, offer, put, call,
advance guaranty, decline guaranty or otherwise. Any commodity contract offered for
sale or sold to a person other than a producer, processor, merchant, handler, commer-
cial user or ultimate consumer of the commodity shall, in the absence of evidence to
the contrary, by presumed to be offered for sale or sold for speculation or investment
purposes.

Id. at § 14(a)(ii). These definitions are roughly analogous to those employed by the Model Code.
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exchanges regulated by the SEC, and their affiliates; and (c) other persons
registered with the CFTC or SEC.2"6

Thus, rather than prohibiting commodity transactions, like the proposed
NASAA code, the New York legislation would require those engaging in such
transactions to register. In addition, by incorporating the bill into the existing
state "blue sky" statute governing securities activities, the state has provided
the Attorney General or private parties with authority to initiate antifraud
actions against commodity brokers under state law.2 7 The enactment of such
regulatory schemes, and the advent of increased cooperation between state
and federal agencies, clearly will serve to provide increased controls over
precious metals dealers.

Nevertheless, these actions may be inufficient if the ultimate result is simp-
ly to shift responsibility to state agencies. To the contrary, it would appear
that, given the national dimensions of the precious metals industry, some sort
of continued federal participation will be required. Moreover, given the strong
interest of the CFTC, and perhaps the SEC, in regulation of metals trading,
due to their close connections with their primary spheres of responsibility,
there should be a significant and sustained involvement by these agencies in
any enforcement effort.

One possible approach would be the establishment of a precious metals
industry self-regulatory organization, along the lines of the NFA or NASD,
and the imposition of a statutory requirement that all firms engaged in a cash
metals business register with that entity, with the exception of those already
subject to SEC or CFTC authority.2 8 The registration requirement might
include some minimum net capital obligations, but would not establish a com-
prehensive regulatory scheme such as that mandated for FCMs or broker-
dealers. It would, however, provide a basis for identifying metals brokers and
dealers not otherwise subject to SEC or CFTC regulation and would allow
their activities to be monitored to some extent.

Drawing on information made available by the SEC, CFTC and the states,
the self-regulatory organization could maintain pertinent data on such firms
and could in turn provide these materials to federal or state authorities for
investigations or prosecution in the event of alleged fraud or other wrong-
doing. In this manner, it may be possible to prevent the types of abuses which
have recently occurred before the occurrence of massive customer losses.

A proposal along these lines has been put forward by the Industry Coun-
cil for Tangible Assets (ICTA), a trade association for bullion, coin and foreign
exchange trading firms, which is attempting to develop an industry-wide
insurance program through which customers would be protected from losses
attributable to a dealer's failure by reason of fraud, bankruptcy or insolvency. 29

The organization is also promulgating a code of ethics as well as advertising

216. Id. at § 14(g).
217. See id. at § 352-c.
218. PSI Hearings, supra note 1, at 229-41.
219. Id. As noted, the ICTA, which opposes changes in the federal regulatory scheme to

encompass precious metals dealers, has set out a number of proposals for self-regulation of the
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guidelines.220 In testimony before the PSI, Luis Vigdor, Chairman of the ICTA,
stated that the establishment of a comprehensive federal regulatory scheme
governing precious metals trading, such as those enforced by the SEC and
CFTC, would be "inappropriate and unworkable."221 Nevertheless, Mr. Vigdor
noted that "it is possible that the industry would accept and support some
form of statutory authority for a trade association that would authorize the
association to pursue certain consumer protection activities, including enforce-
ment of a reasonable and flexible code of standards." '2 22 The ICTA's concep-
tion of such a statutory approach, however, does not include minimum net
capital or other requirements. 223

The PSI has not yet issued its recommendations on regulation of precious
metals trading, although it appears likely that some form of congressional
action will be taken. In the interim, other states, notably California and Florida,
are likely to follow the lead of New York and attempt to regulate metals dealers
at the state level. Such a result, however, as noted, could impose conflicting
and contradictory requirements on these firms, creating a largely unworkable
situation.

VII. CONCLUSION

The recent wave of precious metals scandals proves once again the resilience
and persistence of the "boiler room" operators and fraud perpetrators, who
continually demonstrate an uncanny ability to seek out popular forms of
unregulated investment activity. In contrast to the securities and commodities
industries, however, attempts to regulate precious metals firms cannot easily
be categorized or even identified in such a way as to permit creation of a
federal regulatory scheme. The formidable task facing Congress, the precious
metals industry and the regulatory agencies, therefore, is the establishment
of an approach which will assure customer protection without unduly stifling
legitimate commercial enterprises.

precious metals industry. These would include insurance against customer losses, as well as adver-
tising guidelines and education programs for government officials charged with enforcement of
antifraud statutes. The industry opposes federal regulation based upon its argument that such
an approach would be unworkable and ineffective in practice, since registration is unlikely to
deter or prevent "boiler room" operations.

220. Id. at 235-36. The proposed Code of Ethics and Standards would likely include disclosure
requirements regarding terms, conditions and risk of a particular transaction, segregation of
inventory necessary to cover delivery, required entry into covering transactions, a time limitation
on delivery delays, the availability of sight draft procedures at the option of the customer, storage
generally at an independent depository, internal accounting requirements and periodic outside
audits. These measures are substantially similar to many employed presently by the NASD and
NFA with respect to firms registered with the SEC and CFTC.

221. Id. at 240. See also Precious Metals Executive Opposes Regulatory Action, American
Metal Market, Mar. 22, 1984, at 1.

222. PSI Hearings, supra note I, at 240.
223. Id. at 239. Mr. Vigdor stated with respect to IGBE and Bullion Reserve that "we also

doubt that a minimum capital requirement would have been relevant in either of those cases,
since these firms likely had sufficient access to start-up funds to meet any reasonable capital
requirement, and any plausible requirement would have been dwarfed by the amounts of reported
investor losses in each case." Id.
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