




TRADE ACT OF 1974 PART II

tion 404 to extend most-favored-nation treatment to the products of
a foreign country which has entered into a settlement agreement with
the United States covering lend-lease reciprocal aid and claims dur-
ing any period in which such COMM country is in arrears.

The Senate Finance Committee recommended" 7 that in negotiat-
ing bilateral commercial agreements contemplated by Section 405,
priority be given to certain GATT members, particularly Romania
and Hungary." 8 The chronology, set forth below,"' in the case of the
bilateral trade agreement with Romania shows how Section 405 oper-
ates. Normally, the Administration would proceed, concurrently,
under Section 402(b) and Section 402(c), the advantage being that
as a result of using the waiver permitted by Section 402(c), the Ad-
ministration is in a position to permit the country in question to
participate in any program of the U.S. Government relating to cred-
its, credit guarantees or investment guarantees at a considerably ear-
lier date; in the case of Romania, the eligibility date for these pro-

treatment of NTB agreements under Section 102; once these agreements are approved
by Congress, the President seems free to issue the implementing proclamation without
further Congressional approval. One interesting question arises: if a proposed agree-
ment between the United States and a COMM country involves NTB's, does the STR
need to comply with both Section 107 and Title IV?

3,1 SFC REPORT, supra note 187, at 208.
" The question may be raised as to why it would be necessary for the United

States to enter into bilateral agreements with Romania and Hungary since these coun-
tries are already members of GATT, which, in the general case, would entitle them to
most-favored-nation treatment. The reason is that at the time of their accession to
GATT (Romania-November 14, 1971 and Hungary-August 10, 1973), the United
States "invoked" Article XXXV of GATT which permits a contracting party not to
consent to the application of GAT-T in regard to another contracting party. This right
can be invoked only at the time either of the two contracting parties becomes a
party to GAIT. See, for example, paragraph 20 of the Working Party Report on the
accession of Hungary: GATT, Basic Instruments and Selected Documents, Twentieth
Supplement.

31 A bilateral trade agreement between the United States and Romania was
signed on April 2, 1975. On April 24, 1975, President Ford issued an executive order
waiving the application of § 402(a) and (b). On the same date, President Ford also
issued a proclamation relating to the trade agreement and saying that the proclama-
tion shall become effective upon exchange of notes between the two governments,
which exchange would follow the adoption by the House of Representatives and the
Senate of a concurrent resolution of approval. 40 Fed. Reg. 18389 (1975). On that same
day, President Ford sent a brief message to Congress, constituting the report required
by Section 402(c). See Exec. Order No. 11,854 and Message to Congress, reprinted at
1975 U.S. CONG. & AD. NEws 477, 502. The General Counsel to the STR published a
notice that Congress adopted the concurrent resolution of July 28, 1975 and the ex-
change of notes took place on August 3, 1975. 40 Fed. Reg. 34651 (1975).
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grams was April 24 as against August 3 under the Section 402(b)
approach.

Section 406. Market Disruptions. Upon the filing of a petition by
an entity described in Section 201(a) (1), or upon request by the Presi-
dent, the STR, or either of the two committees responsible for the
Trade Act, or on its own initiative, the Commission is required to
undertake an investigation to determine, with respect to imports
from Communist countries, whether "market disruption"320 exists
with respect to a domestic industry.

The Commission is to report to the President whether market
disruption exists, and if its decision is in the affirmative, it is to find
and report the increase in duty or other import restrictions necessary
to prevent or remedy market disruption. In the event of an affirma-
tive determination, the President has the same authority he would
have under Sections 202 and 203 in the case of an affirmative deter-
mination by the Commission under 201(b), but under Section 406,
the President may order import relief only with respect to imports
from the countries involved.32  The President is also given the right
to take emergency action without any report from the Commission.

The reason that the "market disruption" test is used here seems
clear-the measures used by the United States to deal with subsidies
and discriminatory pricing are most difficult to apply to Communist-
controlled economies, so that it is desirable to set up a standard for

320 "Market disruption" exists whenever imports from a Communist country of
articles, like or directly competitive with an article produced by a domestic industry,
are increasing rapidly, either absolutely or relatively, so as to be a significant cause of
material injury, or threat thereof, to a domestic industry.

32 The Administration Proposal (§ 505) contained a very similar provision as to
market disruption. It stated that it was intended that it should be easier to qualify
under this procedure for market disruption than under the normal situation. See
Administration Proposal, at 104. The SFC Report indicates that it also intends to
make the granting of import relief easier under § 406. SFC REPoRT, supra note 187, at
212. It states that "material injury" is intended to represent a lesser degree of injury
than the term "serious injury" used in Section 201. Furthermore, "significant cause"
is intended to be an easier standard to satisfy than that of "substantial cause" used
in Section 201; on the other hand, "significant cause" is intended to represent a more
direct causal relationship than "contribute importantly" as used in Title II in connec-
tion with adjustment assistance.

There is no express indication in the Act whether workers, firms and communities
who are hurt by imports of goods from Communist countries are to have the right
to adjustment assistance provided in Chapters II, I and IV of Title II. On the whole,
ii is believed to be reasonably clear, after examining the SFC Report, that adjustment
assistance is to be made available. The whole thrust of the SFC Report is that there
is a real risk that imports from "Communist countries" (which, for purposes of this
section 406 only, includes any Communist country, including Poland and Yugoslavia)
at most-favored-country rates will seriously disrupt the United States market.
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granting import relief that is easier to meet and easier for the United
States to apply.

Section 407. This Section details the procedure for Congres-
sional approval or disapproval of extension of non-discriminatory
treatment and of Presidential reports, including any Presidential re-
port filed under Section 402(b) above.

Sections 408 and 409. These Sections deal with isolated prob-
lems-payment by Czechoslovakia of amounts owed to United States
citizens and nationals and freedom to emigrate from Communist
countries to join a very close relative in the United States22

Section 410. This Section requires the Commission to monitor
trade between the United States and nonmarket economy countries,
and to coordinate this program with similar data gathering programs
of the Department of Commerce. The Commission is to publish
quarterly reports and transmit copies thereof to the East-West For-
eign Trade Board (created by Section 411) and to Congress. The
report is to include data on the effects of imports from nonmarket
economy countries on production and employment in United States
industries producing competitive products.

Section 411. This Section directs the President to establish an
East-West Foreign Trade Board to monitor trade between "persons
and agencies of the United States Government" and nonmarket econ-
omy countries "to insure that such trade is in the national interest
of the United States."

Any person who exports technology vital to the national interest
of the United States to a nonmarket economy country, and any
agency of the United States Government that provides credits, guar-
antees, or insurance to a nonmarket economy country in excess of
$5,000,000, in any calendar year, shall file a report with the East-
West Board describing the nature and terms of such export of such
provision.

Furthermore, if the total amount of credits, guarantees and insur-
ance which an agency of the United States government provides to
all nonmarket economy countries exceeds $5,000,000 in a calendar
year, the agency shall report all subsequent credits, guarantees, or
insurance to the East-West Trade Board.

The East-West Trade Board is required to submit to Congress a

r2 The situation dealt with in § 409 is actually only a special case of the general
situation dealt with in Section 402. The Conference Report makes it clear that the
conferees do not intend to modify or change in any way the Jackson-Vanik amendment
or to imply that any additional requirements are inserted by the inclusion of § 409.
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quarterly report on trade between the United States and the nonmar-
ket economy countries, including bilateral trade agreements, joint
trade commissions, the resolution of economic disputes, imports
causing disruption of United States markets, and recommendations
for the promotion of trade. There is no comment on these Sections
in either Committee report. Section 411 was added by the Confer-
ence, but there is no explanatory comment. Since the Commerce
Department already has in force extensive regulations covering the
export of technology, the provision relating to this subject in Section
411 seems unnecessary. "3 23

Presumably Congress desires to receive a constant flow of infor-
mation, both from the Commission and from the newly created East-
West Foreign Trade Board, relating to U.S. trade with Communist
countries. Partly this desire for information seems to result from a
concern that Communist production imported at most-favored-
nation rates may cause a serious disruption of U.S. industry. Other
concerns probably include the granting of large credits to Communist
countries for the purpose of United States agricultural products, par-
ticularly wheat and other grains, and large purchases of strategic
materials from Communist countries, which could result in the tradi-
tional and dependable suppliers of these materials, both domestic
and foreign, going out of business.3 24

Title V-Generalized System of Preferences Background

The Administration Proposal in this area authorized the Presi-
dent to permit duty-free importation of certain products to be desig-
nated by him (principally manufactured and semi-manufactured
goods), from developing countries, also to be designated by him.n
This proposal was included in the Trade Act, without major changes
in concept, but the President's authority is more limited under the
Trade Act than under the Administration Proposal; and as in many

31 This view is shared by the East-West Foreign Trade Board. On July 2, 1975,
the Chairman of the East-West Trade Board issued a regulation which states that for
purposes of complying with Section 411 of the Trade Act relating to the export of
technology to a nonmarket economy country, exporters of such technology will be
deemed to have complied with the requirements of such section by complying with the
applicable provisions of the export control regulations of the Department of Com-
merce. 40 Fed. Reg. 29534 (1975).

324 SFC REPORT, supra note 187, at 210-11.
32 See Title VI of Administration Proposal, with explanatory comment on 104-08.
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other provisions of the Trade Act, the Administration is required to
keep Congress very closely informed as to the actions taken under the
authority of this Section and the consequences of these preferences,
favorable and unfavorable.

With commendable energy, the Administration has struggled
through the complicated requirements of this Title V, and in the late
fall of 1975 the President signed an Executive Order which, effective
January 1, 1976, eliminated all U.S. duties on 2,724 categories of
imports from developing countries. The two principal purposes of the
United States in developing this generalized preference system are
probably as follows:

(1) To improve the economies of the developing countries, 36

whose constant complaint for many years has been that the
United States and other developed countries tend to consider
them (from a trade point of view) only as a source of raw
materials and agricultural products, and thus to improve the
welfare and security of the U.S.; and
(2) To offset, at least in part, the preferences and reverse
preferences existing between the Common Market and many
developing countries, and the system of generalized trade pref-
erences of the Common Market3 to enable the United States
to continue as a principal trading partner of many developing
countries.3

A "generalized trade preference" even when given to developing
countries is contrary to the most-favored-nation rule of GATT. The
adoption of this preference by the United States would require a
"waiver" from GATT, but such a waiver should be able to be secured,
particularly in view of the waivers already issued the British Com-
monwealth systems and the EEC arrangement with the African
States. As a part of such a waiver, the United States would probably
be permitted to withdraw the preference, without giving compensa-
tion to the country affected, because the granting of the preference

325 See § 601-"Purposes" of the Administration Proposal and paragraph 2 of the

Declaration issued at the ministerial meeting of GATT at Tokyo, GATT/1134 (Sept.
14, 1973).

1' In addition to its sytem of preferences and, possibly reverse preferences with
the "associates," the Common Market also has in effect a system of generalized trade
preferences for other developing countries. It applies to manufactured and semi-
manufactured goods, but not to agricultural products or raw materials. See CCH
COMMON MARKET REP. [1973-1975 TRANSFER BINDER] 9677 (1974).

= See SFC REPORT, supra note 187, at 221-22.
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is a "voluntary" matter. In this connection, however, a question
might be raised as to the condition imposed by Section 502(b)(3)
under which any developing country which wishes to be eligible under
this chapter must assure the United States that it will end the prefer-
ences extended to any other developed country by January 1, 1976 or
the adverse effect thereof.

Analysis of Generalized Trade Preferences

Section 502. Beneficiary Countries

Section 502(b) of the Act lists a group of developed countries3 29

which are not eligible to be designated as beneficiaries. The SFC
Report, also includes a list of 102 countries "which will be actively
considered for beneficiary status. '330 The Act provides that the Presi-
dent shall not designate as a beneficiary country any country which
falls within one or more of the following groups: 31

31 This group is as follows: Australia, Austria, Canada, Czechoslovakia, European
Economic Community member states, Finland, Germany (East), Hungary, Iceland,
Japan, Monaco, New Zealand, Norway, Poland, Republic of South Africa, Sweden,
Switzerland, and Union of Soviet Socialist Republics.

"I This list, as revised, is as follows: Afghanistan, Algeria (OPEC), Argentina,
Bahamas, Bahrain, Bangladesh, Barbados, Central African Republic, Chad, Chile,
Colombia, Congo (Braz), Costa Rica, Dahomey, Dominican Republic, Ecuador
(OPEC), El Salvador, Equatorial Guinea, Ethiopia, Fiji, Gabon (OPEC), Gambia,
Ghana, Guatemala, Guinea, Guyana, Haiti, Honduras, India, Indonesia (OPEC), Iran
(OPEC), Iraq (OPEC), Israel, Ivory Coast, Jamaica, Jordan, Kenya, Korea (South),
Kuwait(OPEC), Laos, Lesotho, Liberia, Libya (OPEC), Malagasy Republic, Malawi,
Malaysia, Maldive Islands, Mali, Mauritania, Mauritius, Mexico, Morocco, Nauru,
Nepal, Nicaragua, Niger, Nigeria (OPEC), Oman, Pakistan, Panama, Paraguay, Peru,
Philippines, Qatar (OPEC), Rwanda, Saudi Arabia (OPEC), Senegal, Sierra Leone,
Singapore, Somalia, South Yemen, Sri Lanka (Ceylon), Sudan, Swaziland, Syria,
Taiwan, Tanzania, Thailand, Togo, Tonga, Trinidad & Tobago, Tunisia, Uganda,
United Arab Emirates (OPEC), Upper Volta, Uruguay, Venezuela (OPEC), Western
Samoa, Yemen, Yugoslavia, Zaire, and Zambia. (As amended by Presidential Procla-
mation published in 40 Fed. Reg. 51251 (1975)).

3' The following three conditions are also required, but the President has the right
to waive any or all of them:

(a) a country which has expropriated property of a U.S. citizen or
of a corporation which is 50% or more beneficially owned by U.S.
citizens, or cancelled contracts or imposed taxes or other measures,
the effect of which is nationalize U.S. property, without providing
compensation, or undertaking good faith negotiations to provide com-
pensation, or submitting the dispute over compensation for arbitra-
tion under the "Convention for the Settlement of Investment Dis-
putes." This phrase is believed to refer to the "Convention on the
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(1) A Communist country, unless the products of the country
receive most-favored-nation treatment, is a party to GATT
and a member of IMF, and is not "controlled or dominated by
international communism;"332

(2) a member of OPEC, or a party to any other group of
foreign countries, and the party participates in action pur-
suant to the arrangement which withholds suppliesm of vital
commodities from international trade or which raises the
prices of such commodities "to an unreasonable level ' 334 and
disrupts the world economy;3 5

(3) a country affording preferential treatment to products of
a developed country other than the United States, which has
a significant adverse effect on United States commerce, unless
the President has received assurances that action will be taken
by January 1, 1976 to eliminate the preferences or the adverse
effect.

When designating a beneficiary country, the President is required

Settlement of Investment Disputes between States and Nationals of
Other States" which went into force on Oct. 14, 1966. The executive
directors of the World Bank were responsible for the promotion of this
convention. It is registered with the United Nations Treaty Series,
Vol. 575, page 159. Reg. No. 8359. The United States is a party to the
Convention;
(b) a country which does not cooperate with the United States in
preventing narcotics produced or transported in such country from
entering the United States unlawfully;
(c) a country which fails to act in good faith in enforcing arbitration
awards in favor of U.S. citizens or entities 50% or more owned by U.S.
citizens.

Id.
The Conference Report notes that this exception is intended to be limited to

Yugoslavia and Romania. Conference Report, at 52.
= Please note emphasis in other sections of Trade*Act seeking to assure sources

of supply: Section 108, Section 121(a)(7) and (8), and Section 301(a)(4).
311 Section 502(e) permits the President to exempt from the operation of this

paragraph (2) any country which is a party to, and which does not violate, a trade
agreement to which the United States is a party if such agreement assures the United
States of fair access at reasonable prices to supplies of goods important to the economy
of the United States.

The pamphlet published by the Government Printing Office setting out the
text of the Trade Act contains, after the first seven lines of § 502(b)(2), the following:
"withhold supplies of vital commodity resources from international trade or to raise
the price of such commodities to an unreasonable level which causes serious disruption
of the world economy." This additional wording seems to be a misprint; it is repeti-
tious and not included in the U.S.C. version of this section.
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to take certain factors"' into account.
Imports of "eligible articles" (as defined in Section 503 below)

from insular possessions of the United States would also enter the
United States duty free, subject to the rules of origin set out in Sec-
tion 503(b) and to certain limitations as to volume of shipments of a
single article set out in Section 504(c).

Section 503. Eligible Articles

The President is required to publish and furnish to the Commis-
sion lists of articles being considered for designation as "eligible arti-
cles." The Commission is then to furnish advice to the President as
to its judgment of the effect of duty-free entry on United States
industries, just as in the case of articles being considered for a reduc-
tion in duties under Title I of the Trade Act. 7 Similarly the Presi-
dent is to seek advice from various cabinet departments and is to
arrange for public hearings in connection with the proposed duty-free
entry of the articles in question, as under Title I of the Trade Act.

Eligible articles must be imported directly from a beneficiary de-
veloping country to the United States . 38 Furthermore, in order to
qualify as an eligible article, certain "rules of origin" must be met as
to percentage of value of the article in question originating in benefi-
ciary developing countries. 339 The purpose of the source of origin rule
is, of course, to prevent articles which are principally produced in
developed countries and then shipped to a developing country for
assembly or minor finishing processes from qualifying for duty-free
entry into the United States.

The President is not permitted to designate any of the following
"import-sensitive" articles as eligible articles: textiles and apparel
covered by textile agreements, watches, "import-sensitive" elec-

"I These factors include the desire of the country to be so designated, the level of
economic development, whether other developed countries extend generalized prefer-
ential treatment to the proposed beneficiary, and whether the proposed beneficiary
provides reasonable access to the markets and to the basic commodity resources of
such country. See Trade Act § 502(c).

= The relevant sections of Title I are Trade Act §§ 131-34.
Accordingly, if Brazil were designated a beneficiary country, an article shipped

from Brazil to Canada for further processing or assembly into a completed product and
then exported to the United States would seem not to qualify as an "eligible article"
because Canada is listed in Section 502(b) as a country not eligible to be designated a
beneficiary developing country.

31 Since the question as to the origin of an article always is a complex problem,
the rules set out in § 503(b) are complicated and should be studied carefully. Proposed
procedures for duty-free entry of certain merchandise from designated countries have
been published. 40 Fed. Reg. 50045 (1975).
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tronic, steel or semi-manufactured or manufactured glass articles;
certain footwear articles, or other articles designated by the President
as "import-sensitive." The phrase "import-sensitive" is not defined
by the Trade Act but it was used in President Nixon's message to
Congress regarding the Trade Act, in Ambassador Eberle's letter to
Senator Long of November 7, 1974, and in the SFC Report.3 1

4 The
phrase seems to be a euphemistic one.3' Furthermore, the President
is not permitted to designate, as an eligible article, any article as to
which import relief has been made available under the Trade Act, or
as to which, under the 1962 Act, the President shall have taken action
in order to protect the national security or grant import relief to
prevent or remedy serious injury to a United States industry.32

Section 504. Limitations on Preferential Treatment

The President may withdraw, suspend, or limit the application of
duty-free treatment under Section 501 with respect to any article or
with respect to any country.34 3 Further, the President is required to
withdraw or suspend the designation of any country as a developing
beneficiary country if he determines that, as a result of a change in
circumstances, a developing beneficiary country, after such designa-
tion, would have been barred from such designation under Section
502(b). Finally, the President shall not designate or withdraw or sus-
pend the designation of any country as a beneficiary developing coun-
try until 60 days after he has notified both Houses of Congress of the
intended designation, suspension or withdrawal, setting out the rea-
sons for such action (Sections 502(a)(2) and 504(a)).

A beneficiary developing country is not to be treated as a benefici-
ary developing country in respect of a particular eligible article from
and after a date, not later than 60 days after the end of any calendar
year during which the beneficiary country has exported to the United
States, directly or indirectly, a quantity of such eligible articles whose

"I0 See Administration Proposal, at 13. SFC REPORT, supra note 187, at 224-25.

31 Perhaps the articles in question could be more bluntly described as "any article
the unlimited duty-free importation of which would seriously injure or destroy a sub-
stantial United States industry."

M2 See Trade Act § 203 and §§ 231 and 351 of the 1962 Act; 19 U.S.C. §§ 1861
and 1981 (1970).

M The authority to withdraw or suspend so given does not permit the President
to establish a rate of duty other than the rate which would apply if it were not for Title
V. This limitation seems clearly to result from the Customs Court decision discussed
in note 126, supra, and the related text.
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appraised value (a) either exceeds a certain amount344 or (b) is equal
to or exceeds 50% of the appraised value of the total imports of such
article into the United States in such calendar year," 5 but the Presi-
dent is given authority to designate or to continue the designation of
such country as a beneficiary developing country under certain condi-
tions.3 1

4 Duty-free entry is limited to the 10-year period after the date
of enactment of the Trade Act, and the President is required to sub-
mit to Congress at the end of 5 years a report on the operation of this
title.

Title VI-General Provisions

This title contains sections dealing with the matters usually in-
cluded at the end of any major piece of legislation: Definitions
(Section 601), Relation to Other Laws (Section 602), Functions of the
Commission (Section 603), Consequential Changes in the Tariff
Schedules (Section 604), Separability (Section 605). The Section on
"Relation to Other Laws" and seven other Sections of Title VI de-
serve further consideration.

Section 602. Relation to Other Laws.

The point of most interest here is the relation of the Trade Act to
the 1962 Act. Section 602(e) maintained a number of the provisions
of the 1962 Act in force for a period of ninety days after the date of
enactment of the Trade Act. However, at the expiration of that ninety
day period, only the following Sections of the 1962 Act remain in
force:

Statement of Purposes Section 102 (19 U.S.C. § 1801)
Definitions Subsections (2) and (6) of Section 405 (19 U.S.C.
§ 1806)

3" The amount for any specific year bears the same relationship to $25,000,000 as
the gross national product of the United States for the calendar year preceding the year
in question bears to the gross national product of the United States for calendar year
1974.

-' This limitation does not apply if a like or directly competitive article is not
produced in the United States on the date of enactment of the Trade Act.

3" The conditions are that the country:
(i) has a historical preferential trade relationship with the United
States;
(ii) has a commercial treaty or trade agreement with the United
States; and
(iii) does not discriminate against, or impose unreasonable barriers
to, United States commerce.
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Basic Authority for Trade Agreements Section 201 (19 U.S.C.
§ 1821)
Safeguarding National Security347 Section 232 (19 U.S.C. §
1862)
Interagency Trade Organization348 Section 242 (19 U.S.C. §
1872)
Most-favored-nation principle349 Section 251 (19 U.S.C. § 1881)
Termination of Proclamations350 Section 255(b) (19 U.S.C. §
1885(b))
Limitation on Imports Under Section 624 of Title VII Section
257(h) (19 U.S.C. § 1887)
References in Other Laws Section 258 (19 U.S.C. § 1888)
Administration of Financial Assistance Section 316 (19 U.S.C.
§ 1916)
Protective Provisions Section 318 (19 U.S.C. § 1918)
Penalties Section 319 (19 U.S.C. § 1919)
Suits by and Against Secretary of Commerce Section 320 (19
U.S.C. § 1920)
General Authority35 -Proclamation re import relief for United
States industries suffering serious injury. Section 351 (with the
exception of subsections (c)(2) and (d)(3)) (19 U.S.C. § 1981)
Orderly Marketing Agreements Section 352 (19 U.S.C. § 1982)

Section 606. International Drug Control.

The President is required to make an annual report to Congress
listing countries in which narcotics and other controlled substances

This exception was developed for the Philippines, many of whose exports to the United
States would be struck down by a strict application of the 50% rule. SFC REPORT, supra
note 187, at 227.

3 Section 127(c) of the Trade Act amends this section in certain respects, 19
U.S.C. § 1863 (Supp. IV, 1974).

1 Trade Act § 602(b) amends this section in certain respects.
14 Although Section 251 is not specifically amended by the Trade Act, the provi-

sions of Section 105 of the Trade Act which provide for bilateral trade agreements
under certain circumstances and require "mutually advantageous economic benefits"
to be contained therein is inconsistent to some extent with the "most-favored-nation
principle."

350 Although § 255(b) is not formally amended by the Trade Act, the general
authority contained therein is subject to the specific limitations contained in various
sections of the Trade Act. See, e.g. Trade Act § 502(a)(2).

35 Section 351(c)(1)(B) of the 1962 Act is amended by § 602(c) of the Trade Act.
Presumably § 351 of the 1962 Act was retained (almost in its entirety) because §
203(h)(3) and (i)(1) of the Trade Act deals with the extension or furnishing of import
relief provided under the 1962 Act.

1976]



694 WASHINGTON AND LEE LAW REVIEW [Vol. XXXIII

are produced, processed, or transported for unlawful entry into the
United States.1 2

Section 607. Voluntary limitations on export of steel to
United States.

This Section provides that no persons shall be liable for damages,
penalties or sanctions under the Federal Trade Commission Act or
the Antitrust Acts or under any similar state law on account of his
negotiating or participating in an arrangement for the voluntary limi-
tation of steel exports to the United States if the arrangement was
undertaken prior to the date of enactment of the Trade Act and
ceases to be effective not later than January 1, 1975. These provisions
were requested by the Department of State3 3 for the reasons set out
belowA. 4 Note that the scope of the relief is carefully limited to a
specific set of arrangements. The SFC Report states that the section

312 Presumably the Congress wishes this report, in part at least, because of the

provisions of § 502(b)(5) of the Trade Act.
See SFC REPORT, supra note 187, at 232.

3 Voluntary restraint arrangements for steel were entered into by a number of

Japanese and European steel producers in 1968 and renewed in 1972, expiring at the
end of 1974; these arrangements stated that the producers were entering into them on
the assumption that they did not violate American law. A suit was brought in federal
district court by Consumers Union alleging (1) that the arrangements violated the
United States antitrust laws and (2) that Department of State officials had exceeded
their authority because they had not complied with §§ 301 or 352 of the Trade Expan-
sion Act of 1962. The Administration believed that the problem created by the steel
imports was short-run in nature; the State Department favored the approach of unilat-
eral voluntary letters from the foreign producers and that approach was developed and
implemented. The suit requested the court to declare the 1972 letters of intent to be
in violation of the antitrust statutes. After answers had been filed, and a motion to
dismiss or for summary judgment had been made by the State Department, the parties
stipulated that the first claim (the antitrust claim) be dismissed with prejudice. The
district court held that by reason 'of the stipulation of dismissal "the question of
whether or not a violation of the Sherman Act is present is not for the Court to decide,"

but, despite the stipulation, it continued to pursue the matter stating that "the Execu-
tive has no authority to exempt from the antitrust laws the arrangements here in-
volved," and that "such arrangements are not exempt." The district court went on to
hold that the State Department defendants were not precluded from following the
course they did by anything in the Constitution or in Title 19 of the United States
Code.

On appeal, the Circuit Court of Appeals for the District of Columbia vacated that
portion of the district court opinion which declared that "such arrangements were not
exempt" from the U.S. antitrust laws and confirmed the balance of the holding. Con-

sumer Union of United States, Inc. v. Kissinger, 506 F.2d 136, 140 (D.C. Cir. 1974),
cert. denied, 421 U.S. 1004 (1975). The Circuit Court's opinion states that the letters
to the Secretary, dated December 23, 1968, were transmitted to the respective Chair-
men of the Senate Finance Committee and the House Ways and Means Committee,
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"is not intended to be a precedent for the future.'355 It seems probable
that in view of the district court dictum and the noncommittal tone
of the portion of the SFC Report quoted above, it will be difficult in
the future for the State Department to obtain voluntary letters from
foreign producers dealing with steel or with other products.

Sections 608 and 609. Statistical Data on Imports, Exports and
Production.

The Secretary of the Treasury, the Secretary of Commerce and
the Commission are directed to establish for statistical purposes an
enumeration of articles which will be used for both imports and ex-
ports and to seek, in conjunction with statistical programs for domes-
tic production, the establishment of comparability of such domestic
production statistical programs with the enumeration of articles.
Import entries and export declarations are to include a statement
specifying, in terms of the detailed enumeration of articles, the kind,
quantity and value of all merchandise imported and exported. 5 The
Secretary of Commerce and the Commission are directed to submit
a joint report by August 1, 1975 to both Houses of Congress and the
President with respect to their study of existing commodity classifica-
tion systems and the principles which should be used in establishing
an enumeration of articles accomplishing the comparability of sta-
tistical data referred to above. In the international field, the Commis-
sion is to undertake an investigation covering the principles underly-
ing an international commodity code adaptable for modernized tariff
nomenclature purposes and to submit a report to both Houses of
Congress and the President on this subject. The Commission is to
participate in the United States technical work of the Harmonized
Systems Committee under the Customs Cooperation Council looking
toward the development of a Harmonized Code which would recog-
nize the needs of the United States business community.

and that the recipients issued a joint announcement welcoming the voluntary re-
straints and releasing the texts of the letters. 506 F.2d at 138 n.4. This participation
in the matter by the Senate Finance Committee is not mentioned in the SEC Report
although it does state that the voluntary arrangements were negotiated "following
political concern expressed widely in the Congress .... SFC REPORT, supra note 187,
at 232.

Is SFC REPORT, supra note 187, at 232.
- At the present time, the United States maintains statistical data on imports

and exports on different bases. Neither of these bases is easily comparable with the
statistical data developed in domestic production programs. Furthermore, the United
States enumeration of articles is different from the Brussels Nomenclature which is
used by many members of GATT.
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The Secretary of Commerce is also directed to supply more de-
tailed reports as to U.S. imports and exports to the House Ways and
Means Committee and to the Senate Finance Committee. Presently
available reports were considered to be insufficient in detail by the
Senate Finance Committee because they did not show separate sta-
tistics for trade between related parties or equivalent arms-length
value for transactions between related parties. The new reports are
also to show separately "export subsidies" paid to all U.S. exporters
by the United States Government under the Agriculture Trade De-
velopment and Assistance Act of 1954, as amended, on agricultural
commodities, the total of such exports, and the value of goods ex-
ported under the Foreign Assistance Act of 1971.

Section 611. Review of Protests of Import Surcharge.

The time for denying or allowing protests under Section 514 of the
Tariff Act of 1930 in respect of the imposition of an import surcharge
pursuant to Presidential Proclamation 4074, dated August 15, 19713 7

is fixed at five years from the date the protest was properly filed
under section 514.358

Section 612. Trade Relations with Canada.

The President is authorized to undertake negotiations for a trade
agreement with Canada to establish a free trade area covering the
United States and Canada; additional legislation would be required
to approve any such trade agreement.159

'1 Pres. Proclamation No. 4074, 36 Fed. Reg. 15724, (1971) terminated by Pres.
Proclamation No. 4098, 36 Fed. Reg. 24201 (1971).

-' The Customs Court held that the surcharge was improperly imposed because
the Presidentdid not have the authority to establish a surcharge at that level. Yoshida
Int'l, Inc. v. United States, 378 F. Supp. 1155 (Cust. Ct. 1974). The decision has been
appealed. The extension in time for denying or allowing protests was given to permit
the resolution of the appeal. SFC REPORT, supra note 187, at 234-35. The decision of
the Customs Court was reversed by the U.S. Court of Customs and Patent Appeals.
526 F.2d 560 (1975). The court held that the authority delegated to the President by
section 5(b) of The Trading With The Enemy Act, 50 U.S.C. § 5(G) (1970) was broad
enough to cover the surcharge.

"I This section seems to have originated in the Senate Finance Committee. Al-
though the Trade Act makes no reference to the Automotive Trade Agreement between
the United States and Canada, the SFC Report indicates that the Committee believes
that amendment of that agreement to permit reciprocal free trade under that agree-
ment would be an almost essential prerequisite to the negotiation of a broader free
trade area agreement and that the new agreement could encompass both tariff and
nontariff barriers and access to supplies. SFC REPORT, supra note 187, at 235.
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Section 613. Limit on Credits to be Extended to the U.S.S.R.

In 1974, Congress passed the Export-Import Bank Amendments
of 1974.60 Section 8 of that Act places a limit of $300,000,000 on loans
or guarantees to the U.S.S.R. after the date of enactment of the
amendments. Section 613 places the same sort of limitation on such
loans or guarantees. The Section may have been added, as an after-
thought, to assure that the provisions of Title IV of the Trade Act
(which of course deals with credits to Communist countries) did not
impliedly repeal the limit on loans and guarantees to the U.S.S.R.
established in the Export-Import Bank Amendment Act.

Most Important New Provisions

I. NEGOTIATING AND OTHER AUTHORITY

(1) Non-tariff barriers. The Trade Act (Section 102) gives the
STR explicit authority to negotiate with respect to non-tariff bar-
riers; indeed he is urged (Section 102), and instructed (Section
121(a)) to do so. Granted that the agreements reached by him in this
area are subject to subsequent approval by Congress, the great ad-
vance here is that he is authorized, and instructed in great detail, to
undertake negotiations in this vital area.

(2) Sector negotiating objectives. Negotiations are to be under-
taken on a product sector basis (Section 104), both in the agricultural
field and in the industrial field. This approach is considered neces-
sary by Congress to permit "equivalent competitive opportunities"
for the United States.

(3) Access to supplies. Though not mentioned by name in the
Trade Act, oil and the OPEC countries are undoubtedly responsible
for the emphasis in the Trade Act on the development of interna-
tional rules-assuring access to raw materials, food and manufac-
tured articles and for the characterization of unreasonable restric-
tions on access to supplies as an "unfair trade practice" (Sections
108, 121(a)(7) and (8), and 301(a)(4)).

(4) Bilateral Trade Agreements and Multilateral Most-Favored-
Nation Treatment. The United States may not have come full circle
to return to bilateral trade agreements and "conditional" most-
favored-nation treatment, but it is approaching that position. Section
105 (Bilateral Trade Agreements) and Section 126 (Reciprocal non-

- 88 Stat. 2333 (1974). See also note 299 supra for fuller discussion of Amend-
ments.
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discriminatory treatment) show that Congress is far from happy with
the pure, unqualified most-favored-nation principle which has been
tte cornerstone of GATT from its beginning.

(5) Attitude of Congress Toward GATT; Revisions of
GATT. The United States Congress has never taken GATT to its
heart; it has been critical of it, slightly suspicious, and has adopted
in the past a somewhat "hands-off" attitude. In the Trade Act, Con-
gress takes a sharply different approach.

(A) It directs the STR to amend GATT in a number of highly
important and substantial ways (Section 121);

(B) These amendments, if adopted, however, would in many
ways, (1) strengthen the organization of GATT (Section 121(a) (1),
(9) and (12)) and (2) expand its responsibilities (Section 121 (a)(3),
(4), (7), and (11)). Thus, although Congress is still far from happy
with GATT, it is apparently willing to give it considerably more
responsibility and a substantially wider scope of operations.

(6) Developing Countries. The Act specifically stresses the
importance of trade agreements between the United States and de-
veloping countries and it authorizes duty-free importation of certain
manufactured goods produced by developing countries-the so-called
"generalized system of preferences," (Section 106 and Title V). From
a tactical point of view, these provisions seem to strengthen the posi-
tion of the United States versus the EEC.

(7) Advice from Private Sector to STR. The Act provides an
elaborate system of committees to ensure that the private sec-
tor-consumers, labor, and industry-have full opportunity to ex-
press their views and give advice to the STR on the multilateral trade
negotiations. (Section 135).

(8) United States International Trade Commission. The Trade
Act changes the name of the old Tariff Commission, expands its
authority substantially, and takes various steps to assure that it will
operate as a body largely independent of the executive branch. (Title
I Chapter 7).

II. RELIEF FROM INJURY CAUSED BY IMPORT COMPETITION

(1) Import Relief and Adjustment Assistance. The Trade Act
makes adjustment assistance to employees displaced by increased
imports (and import relief, if deemed necessary) much more readily
available, whether or not these imports involve unfair trade practices
and whether or not the increased imports result from U.S. tariff con-
cessions. (Sections 201, 221, 223). These are major changes from the
1962 Act. It also ensures that adjustment assistance is furnished
much more speedily than under the earlier act. (Sections 221-223)
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*III. RELIEF FROM UNFAIR TRADE PRACTICES

(1) Anti-Dumping Duties. Although the changes made in this
area are largely procedural in nature, they are so extensive that they
may very well cause substantive changes in both the administration
of the Act and in the extent of protection afforded to industries and
employees in the United States. On the one hand, the time limits set
by the Act will almost surely result in a speedier handling of com-
plaints, and more information will be available to all interested par-
ties as to the actions taken by the Treasury Department and the
Commission and the basis for their decisions. On the other hand, the
fact that the Treasury Department has somewhat less discretion than
in the past may result in its adopting regulations which impose de-
tailed and rigid requirements as to the required content of complaints
to be submitted to them. (Section 321).

(2) Countervailing Duties. The Act has been much expanded,
both substantively and procedurally, and one major result should be
that considerably more information will be available both to industry
and to importers as to the actions taken by the Treasury Department
on complaints. (Section 331).

Section IV. Trade Relations with Communist Countries

Despite the fact that Congress has insisted upon engrafting the
freedom of emigration provision into this portion of the Trade Act,
the noteworthy fact is that the President is authorized to enter into
commercial agreements with Communist countries giving most-
favored-nation treatment, if the freedom of emigration requirement
is met, if the agreement contains a number of specific provisions set
out in the Trade Act, and if the agreement is approved by Congress.
The 1962 Act simply prohibited the President from acting in this
area. (Title IV)

Section V. Trade Relations with Canada

The Trade Act permits the President to initiate negotiations for
a trade agreement with Canada to establish a free trade area covering
the United States and Canada, any such agreement to be subject, of
course, to Congressional approval. (Section 612).
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