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PLEAS, MOTION AND ANSWER OF DEFENDANT.

Comes now the defendant herein and makes the following pleas
to this Honorable Court:

I. Defendant alleges that this Court has no jurisdiction over
the Complainant herein.

1. Complainant is domiciled in and is a permanent resident
of Indianapolis, Indiana, and has maintained her place of per-
manent abode in said city and state at 513 North New Jersey
Avertue, Indianapolis, Indiana.
2. The physical presence of the complainant in the Common-
wealth of Virginia has been intermittent and transitory from
a period beginning on or before the 26th of June, 1952, and
continuing through the 23rd day of September.
3. That at the time that the Bill of Complaint was filed here-
in the Complainant was temporarily residing at 354 West York
Street, Norfolk, Virginia; she has never lived in the City of
Portsmouth.
4. Defendant is an alien seaman and is a native citizen of
China and is not domiciled in the Commonwealth of Virginia.

II. Defendant further alleges that the Bill in Equity is insuffi-
cient as a matter of law in that the Bill, as filed, contains
inconsistent causes of action which require the Complainant to
elect one remedy among two.

1. Complainant in Paragraph 5 of the Bill alleges that the
marriage herein is void in law, and in the prayer for relief, she
seeks an annulment.
2. Complainant in Paragraph 6 of the Bill alleges that the
defendant has committed adultery and in the prayer for relief,
she seeks an absolute divorce.

III. Defendant further alleges that insofar as the Bill is
deemed a Bill for Annulment it is insufficient as a matter of
law in that the said marriage is not void in law.

1. The said marriage was valid in the State of North Caro-
lina, the State in which the marriage was celebrated.
2. The provisions of the Code of Laws of Virginia which pro-
hibit marriage ceremonies between members of the Caucasian
race and those persons who are possessed with non-Caucasian
blood are not applicable to persons who do not enter into mar-
riage ceremonies within the Commonwealth of Virginia, or to
persons who are not domiciled in the Commonwealth, or to
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persons whose marital domicile is outside of the Common-
wealth of Virginia.
3. The aforesaid provisions of the Code of Laws of Virginia
which prohibit intermarriage between Caucasian and those
persons who are possessed with non-Caucasian blood, in so far
as the defendant may be held to be within the jurisdiction of
the Commonwealth of Virginia, are in violation of the Four-
teenth Amendment to the Constitution of the United States.

WHEREFORE, upon the basis of each of the foregoing
pleas, the defendant demurs to the Bill herein and moves that
it be dismissed.

IV. For Answer to the Bill, defendant respectfully represents
to the Court as follows:

1. That the allegations in Paragraph 1 of the Bill are admit-
ted.
2. That the allegations in Paragraph 2 are denied, except that
defendant admits that he is a non-resident of the Common-
wealth of Virginia.
3. That the defendant is without knowledge as to the truth
of the allegations in Paragraph 3.
4. That the allegation in Paragraph 4 is admitted.
5. That the allegation in Paragraph 5 is a conclusion of law,
but to the extent that it is material, it is denied.

6. That the allegations in Paragraph 6 are denied.
WHEREFORE, your defendant prays that the Bill herein be
dismissed.

HAM SAY NAIM
by Counsel

DAVID CARLINER, p.q.
201 Rupley Building
815 King Street
Alexandria, Virginia

DECREE
This cause came on this day to be heard on the bill of

complaint, the defendant's answer, evidence heard in open
court, and argument of counsel for both parties.

It appearing to the court that the complainant is a member
of the Caucasian race and the defendant not of the white race,
and complainant is an actual bona fide resident of and domi-
ciled in the State of Virginia, and has been for more than one
year next preceding the commencement of this action, and was
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residing in this city at the time of the institution of this suit;
the defendant is a non-resident; that the parties left the State
of Virginia on the 26th day of June, 1952, for Elizabeth City,
North Carolina, to enter into a marriage, and immediately
returned to this State and lived together as husband and wife.

It is adjudged, ordered and decreed that the marriage of the
parties on June 26, 1952, in Elizabeth City, N.C., is void. That
defendant pay to Bangel, Bangel & Bangel an attorney's fee of
$200.00 and the costs of these proceedings.
Enter 2/19/54.

F.E.K.

The most conspicuous defect in this record, judging it as a vehicle
for raising constitutional issues, is that it does not set forth or sum-
marize in any way the "evidence heard in open court." The parties
agreed that Ruby and Ham were married in Elizabeth City, North
Carolina, one year and three months prior to the beginning of the
lawsuit, that Ham is not a resident of Virginia, and that there are no
children. There is a significant dispute as to Ruby's residence and as
to Ham's fidelity. The decree states that evidence was heard on these
matters, and the briefs corroborate this. However, although the de-
cree makes findings as to residence, it does not make any findings on
the alleged adultery. Furthermore, there is no recital of evidence on
which either the finding or lack of finding was made. The lack of
explanation of the finding on residence is particularly puzzling. The
trial court found that Ruby was a resident of Virginia and that Ham
was a non-resident, a finding that contrasts rather curiously with its
finding that Ham and Ruby had lived together as husband and wife
after they returned to Virginia from North Carolina. One way to
explain the contrast is to postulate desertion, but if that is true, then
why was desertion not alleged? Did the court adopt Ruby's allegation
about no cohabitation since the adultery? If so, why was there no
finding about the adultery?

It is difficult to be specific about the Virginia law of annulment
since there are very few cases. However, the leading Virginia case,
Pretlow v. Pretlow, which was cited in the Virginia court's opinion
in Naim v. Naim, contains the following language:

Divorce is the creature of statute; annulment rests within the
inherent power of equity, inherited by it from the ecclesiastical
courts of England. Fraud, particularly before consummation,
is within the reach of its long arm, and that power is not lost
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because other grounds are specifically mentioned in the stat-
ute.8'

In Pretlow, the particular fraud was that the wife married intending
at the time of the marriage to refuse sexual intercourse to her hus-
band. The husband sued to annul and the Supreme Court held that
he was entitled to a decree of annulment despite the fact that no such
grounds were mentioned in the statute. There is no way of knowing
the proper scope of the Pretlow case. Presumably there are other
types of fraud, aside from the type of fraud involved in that case, that
could be grounds for annulment. More significantly, there is the pos-
sibility that there might be grounds for annulment in equity aside
from fraud, since the Virginia court has never committed itself on
that question.

Before one criticizes the Supreme Court's action in Naim v. Naim,
one ought to consider the following possible scenario. Suppose. the
Supreme Court had said that the statute was unconstitutional and
vacated the decree of annulment granted below; Ruby then. went
back into the Circuit Court for the City of Portsmouth and filed a
second annulment lawsuit. Suppose the trial court then granted her
an annulment that was affirmed by the Virginia Supreme Court of
Appeals. To some degree, the options that would be open to the
Supreme Court at that point would depend upon the opinion written
by the Virginia court. The Supreme Court of Virginia might have
written an opinion based upon the Pretlow doctrine and the general
power of equity to avoid marriages whenever the circumstances are
unusual enough.12 The Virginia Supreme Court might have said that
prejudice in Portsmouth, Virginia, was such that Ruby was unable
to have any friends, that people would not speak to her, and that her
life and her marriage had become intolerable, and noted the psychol-
ogical effect of such prejudice upon Ruby's self esteem and her ability
to be a good wife, and concluded that the marriage had now become
a marriage in name only and should therefore be dissolved.

We need not suppose that any such opinion would be written in

1' Pretlow v. Pretlow, 177 Va. 524, 548-49, 14 S.E.2d 381, 387 (1941). The Virginia
opinion rests in part on a dictum by a former judge of that court, Martin P. Burks, in
Heflinger v. Heflinger, 136 Va. 289, 118 S.E. 316 (1923). The citation is significant to
a Virginia lawyer. The learned judge wrote a book known as BURKS' PLEADING AND
PRACTICE; young lawyers were formerly instructed by their elders at bar that if there
was a conflict between BURKS' PLEADING AND PRACTICE and the Virginia statutes, then
they were to follow Burks.

R2 The Pretlow case was cited in the Virginia court's first Naim v. Naim opinion.
197 Va. 80, 82, 87 S.E.2d 749, 751 (1955).
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good faith, but we ought to consider the fact that such an opinion
could have been written, and that the Supreme Court would then
have been forced into the position of holding whether Ruby Elaine
Naim and Ham Say Naim must stay married. So long as the contin-
uation of the marriage was not constitutionally required, the Rescue
Army and Ashwander citations are correct in the sense that they
embody the applicable rules of law.

At this point, the reader might protest that Rescue Army and
Ashwander are distinguishable. Indeed, they are. In Rescue Army,
however, Justice Rutledge noted that the constitutional question pre-
sented there was the ordinance as judged on its face rather than as
applied, and given the lack of facts in the Naim record, one could
make the same observations about that appeal. Furthermore, in
Rescue Army, Justice Rutledge said that there was uncertainty as to
how the ordinance should be construed; in Naim, there was uncer-
tainty as to Virginia's law about annulment that might be relevant
to the disposition of the case. Finally, as our hypothetical indicates,
it is true in Naim that, as Justice Brandeis noted in Ashwander,3
alternative grounds for decision could transform a constitutional rul-
ing into an advisory opinion.

It might be argued that the Supreme Court nevertheless was com-
pelled to act because Naim had no further official recourse in connec-
tion with the recovery of the wife he had lost. In other words, one
could argue that Rescue Army should be distinguished because in
that case the Supreme Court's judgment left the way open for another
trial, at which Mr. Murdock could present his constitutional claims,
while in Naim the Supreme Court's judgment ended the proceeding.
This proposed distinction must be assessed in light of the petition for
appeal filed on Ham Say Naim's behalf in the Virginia court, docu-
ment #2 of the list set forth supra. Pages 2-3 of that petition contain
the following:

STATEMENT OF THE PROCEEDINGS

A hearing on the Bill, Motions, and Answer was held on
February 19, 1954, in the Circuit Court of the City of Ports-
mouth. After hearing testimony in extenso as to the domicile
and residence of the parties, their races, and the marriage and
the allegations of adultery as to both parties, the Court heard
oral argument upon the Appellee's prayer for a decree of annul-

297 U.S. 288, 345-48 (1936).
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ment upon the grounds that the parties were residents of Vir-
ginia at the time of their marriage, and that as such residents
their marriage was in contravention of Sections 54 and 58,
Title 20 of the Code of Laws of Virginia.

Appellant opposed the entry of a decree of annulment and
moved to dismiss it upon the following grounds:

That Section 54, Title 20 of the Code is in violation of the
Fourteenth Amendment of the Constitution of the United
States; That the Court, as an instrumentality of the State of
Virginia is constitutionally, upon the basis of the Fourteenth
Amendment, without power to annul the marriage of the par-
ties upon the basis of race; That Section 58, Title 20 of the
Code is inapplicable to defendant in view of the evidence that
he is a citizen of China and is present in the United States only
as a non-immigrant seaman; That the marriage between the
parties was valid in North Carolina and is required to be given
full faith and credit by the Constitution of the United States;
That the definition of "white person" in the statute is so vague
as to render the statute void; That the statute is in conflict
with and is superseded by the Immigration Treaties concluded
between the United States and China; That the complainant
has failed to establish that she was a "white person" within the
meaning of the statute.

The trial court overruled appellant's motion, of which ex-
ception was noted, and entered a decree annulling the mar-
riage.

ASSIGNMENTS OF ERROR
In this petition for appeal, the appellant assigns the follow-

ing errors:
1. In failing to hold that the Circuit Court of the City of
Portsmouth, as an instrumentality of the State of Virginia, is
constitutionally without the power to annul the marriage of the
parties herein upon the basis of race.
2. In failing to hold that the provisions of the Code of Laws
of Virginia which make it unlawful for any white person in the
State of Virginia to marry any save a white person are in viola-
tion of the Fourteenth Amendment to the Constitution of the
United States.
Appellant abandons all other assignments of error hitherto
noted.

Once again, the discussion of the testimony tantalizes rather than
satisfies, this time with the possibility that there was mutual adul-
tery. The petition reveals, moreover, that Ham's lawyer abandoned
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other issues raised by the case and limited his appeal to an attack
on the anti-miscegenation statute, despite the fact that such issues
might have raised substantial federal questions. 4 Aside from the pro-
cedural complexities, Naim is not the best case on the merits for
considering the constitutionality of an anti-miscegenation statute,
since the case is a civil lawsuit, rather than a criminal action filed
by the state. The more recent Loving decision, 5 in which Virginia's
application of criminal sanctions against an interracial marriage was
held unconstitutional, is distinguishable, since the constitutional
issue presented by a statute that gives power to the state to avoid a
marriage on some particular ground that is unconstitutional may not
squarely be presented by a statute that gives the very same power to
an individual in connection with his own marriage. The distinction
we would draw between Naim and Loving is identical to that on the
basis of which Wechsler found the decision in Shelley v. Kraemer6

to be unprincipled:

Assuming that the Constitution speaks to state discrimina-
tion on the grounds of race but not to such discrimination by
an individual even in the use or distribution of his property,
although his freedom may no doubt be limited by common law
or statute, why is the enforcement of the private covenant a
state discrimination rather than a legal recognition of the free-
dom of the individual.8

7

Admittedly, neither the Virginia court nor the Virginia legislature
have made this distinction between the state and the individual.
Suppose, however, that the distinction is made. Suppose that a man
and a woman of different races become husband and wife. Suppose
then that one of them discovers that he or she is a bigot. (Perhaps
one of them has repressed that ugly fact about his or her psyche; or
it may be that what one of them has repressed is how vulnerable one
can be to the pressures of a community.) A divorce could be granted
if the parties appeared before a court where incompatibility is recog-
nized as a legitimate grounds for divorce." Should it be different if

8 See, e.g., De Canas v. Bica, 424 U.S. 351 (1976); Graham v. Richardson, 403
U.S. 365 (1971); U.S. v. Oregon, 366 U.S. 643 (1961); Hines v. Davidowitz, 312 U.S.
52 (1941); New York City v. Miln, 36 U.S. (11 Pet.) 102 (1837), rev'd, Henderson v.
New York City, 92 U.S. 259 (1876).

Loving v. Virginia, 388 U.S. 1 (1967).
334 U.S. 1 (1948).

'7 Wechsler, supra note 58, at 29.
Kober v. Kober, 16 N.Y.2d 191, 264 N.Y.S.2d 364, 211 N.E.2d 817 (1965). This

case is an annulment case, so the result would be a fortiori for an incompatibility
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the state, through its courts or its legislature, declares this particular
sort of incompatibility to be a ground for ending a marriage without
so providing for incompatibility in general? That the answer to this
question is Yes seems to us to be the meaning of the precedent of
Shelley v. Kraemer.

V.

This distinction proposed as fundamental to the application of
Shelley v. Kraemer is grounded in the view that the meaning of
Brown v. Board of Education was a judicial recognition of the histori-
cal need to admit blacks into the United States community on equal
terms, to overcome the legacy of the Supreme Court decision in Dred
Scott as to "whether the facts stated in the plea are sufficient to show
that the plaintiff is not entitled to sue as a citizen in a court of the
United States": "

The question is simply this: Can a negro, whose ancestors
were imported into this country, and sold as slaves, become a
member of the political community formed and brought into
existence by the Constitution of the United States .... 1

In the opinion of the court, the legislation and histories 6f
the times, and the language used in the Declaration of Inde-
pendence, show that neither the class of persons who had been
imported as slaves, nor their descendants, whether they had
become free or not, were then acknowledged as part of the
people, nor intended to be included in the general words used
in that memorable instrument."

[Tihe men who framed this declaration were great
men-high in literary acquirements-high in their sense of
honor, and incapable of asserting principles inconsistent with
those on which they were acting. They perfectly understood

divorce. In Kober, the defendant-husband, who had been a member of the Nazi party
and an officer in the German Army in WW H, was fanatically anti-Semitic and ap-
proved of the attempt at genocide of the Jews. During courtship, he concealed his
prejudice and associated amiably with his prospective wife's Jewish friends. After
marriage, he revealed this prejudice and ordered her to cease associating with Jews.
Note that there was no allegation that the wife-plaintiff was herself a Jew, and the
comment in 35 FoRDHAM L. Rav. 125 (1966) indicates that she was not.

" Scott v. Sandford, 60 U.S. (19 How.) 393, 402 (1857).
"Id. at 403.
"1 Id. at 407.
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the meaning of the language they used, and how it would be
understood by others; and they knew that it would not in any
part of the civilized world be supposed to embrace the negro
race, which, by common consent, had been excluded from civi-
lized Governments and the family of nations, and doomed to
slavery. They spoke and acted according to the then estab-
lished doctrines and principles, and in the ordinary language
of the day, and no one misunderstood them. The unhappy
black race were separated from the white by indelible marks,
and laws long before established, and were never thought of or
spoken of except as property, and when the claims of the owner
or the profit of the trader were supposed to need protection.92

If our view of Brown is accepted, the legal justification for the
Shelley decision rests on the Court's explicit statement that "[t]he
parties have directed our attention to no case in which a court, state
or federal, has been called upon to enforce a covenant excluding
members of the white majority from ownership or occupancy of real
property on grounds of race or color."93 It could, of course, be claimed
that once it is agreed that the court whose action is being reviewed
would, in fact, enforce such a covenant, it denies equal protection of
the laws to force a party to bear the burden of creating the situation
in which such enforcement would take place. That the fact of the
existing historical context is a sufficient basis on which to reject such
a claim is what the Supreme Court of the United States held in
Reitman v. Mulkey. 4 That decision affirmed the action of the Cali-
fornia Supreme Court invalidating a state constitutional amendment
providing in part that: "Neither the State nor any. . . agency thereof
shall . . .limit . . . the right of any person . . .to decline to sell,
lease, or rent . . .property . . .as he, in his absolute discretion,
chooses." As the dissent in the United States Supreme Court noted:

The only "factual" matter relied on by the majority of the
California Supreme Court was the context in which Proposi-
tion 14 was adopted, namely, that several strong antidiscrimi-
nation acts had been passed by the legislature and opposed by
many of those who successfully led the movement for adoption
of Proposition 14 by popular referendum. These circumstan-
ces, and these alone, the California court held, made [the

" Id. at 410.
,3 334 U.S. 1, 22 (1948).

387 U.S. 369 (1967).
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resulting constitutional provision] unlawful under this Court's
cases interpreting the Equal Protection Clause. 5

Our contention is not that reliance on historical context is neutral
in adjudicating between the contending parties; only that it is at
times necessary in the process of making law for a diverse and rapidly
changing society.

In upholding the application of Massachusetts' child labor laws
to Jehovah's Witnesses, Justice Rutledge articulated the pressures
compelling resort to history in adjudicating claims for exemption
from secular laws under the Free Exercise Clause:

To make accommodation between religious freedoms and
an exercise of state authority always is delicate. It hardly could
be more so than in such a clash as this case presents. On one
side is the obviously earnest claim for freedom of conscience
and religious practice. With it is allied the parent's claim to
authority in her own household and in the rearing of her chil-
dren. The parent's conflict with the state over control of the
child and his training is serious enough when only secular mat-
ters are concerned. It b6comes the more so when an element
of religious conviction enters. Against these sacred private in-
terests, basic in a democracy, stand the interests of society to
protect the welfare of children, and the state's assertion of
authority to that end, made here in a manner conceded valid
if only secular things were involved. The last is no mere corpo-
rate concern of official authority. It is the interest of youth
itself, and of the whole community, that children be both safe-
guarded from abuses and given opportunities for growth into
free and independent well-developed men and citizens. Be-
tween contrary pulls of such weight, the safest and most objec-
tive recourse is to the lines already marked out, not precisely
but for guides, in narrowing the no man's land where this
battle has gone on."

Because of the need for government to remain neutral between
secularism as an ideology and religion, however, even reliance on
historical context is often insufficient to overcome the difficulties
involved in formulating a consistent pattern of decision. As Justice
Jackson noted in the decision denying exemption from Massachu-
setts' child labor laws:

, 387 U.S. 369, 391 (1967) (Harlan, J., dissenting).
, Prince v. Massachusetts, 321 U.S. 158, 165 (1944).
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The novel feature of this decision is this: the Court holds
that a state may apply child labor laws to restrict or prohibit
an activity of which, as recently as last term, it held: "This
form of religious activity occupies the same high estate under
the First Amendment as do worship in the churches and
preaching from the pulpits. It has the same claim to protection
as the more orthodox and conventional exercises of religion."
"[T]he mere fact that the religious literature is 'sold' by
itinerant preachers rather than 'donated' does not transform
evangelism into a commercial enterprise. If it did, then the
passing of the collection plate in church would make the
church service a commercial project. The constitutional rights
of those spreading their religious beliefs through the spoken
and printed word are not to be gauged by standards governing
retailers or wholesalers of books." Murdock v. Pennsylvania,
319 U. S. 105, 109, 111.

It is difficult for me to believe that going upon the streets
to accost the public is the same thing for application of public
law as withdrawing to a private structure for religious worship.
But if worship in the churches and the activity of Jehovah's
Witnesses on the streets "occupy the same high estate" and
have the "same claim to protection" it would seem that child
labor laws may be applied to both if to either. If the Murdock
doctrine stands along with today's decision, a foundation is
laid for any state intervention in the indoctrination and partic-
ipation of children in religion, provided it is done in the name
of their health or welfare.

My own view may be shortly put: I think the limits begin
to operate whenever activities begin to affect or collide with
liberties of others or of the public. Religious activities which
concern only members of the faith are and ought to be free-as
nearly absolutely free as anything can be. But beyond these,
many religious denominations or sects engage in collateral and
secular activities intended to obtain means from unbelievers to
sustain the worshippers and their leaders. They raise money,
not merely by passing the plate to those who voluntarily attend
services or by contributions by their own people, but by solici-
tations and drives addressed to the public by holding public
dinners and entertainments, by various kinds of sales and
Bingo games and lotteries. All such money-raising activities on
a public scale are, I think, Caesar's affairs and may be regu-
lated by the state so long as it does not discriminate against
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one because he is doing them for a religious purpose, and the
regulation is not arbitrary and capricious, in violation of other
provisions of the Constitution."

The difficulty involved in ascertaining when something
"concerns" non-members of a given sect, when a given denomination
is legitimately perceived as threatening by the society in which it
exists, is demonstrated in connection with the Church of Jesus Christ
of Latter-Day Saints, both by Reynolds v. United States,98 which
refused to grant exemptions from laws against polygamy on free exer-
cise grounds, and by Mormon Church v. United States,9 which up-
held Congressional legislation seizing the property of the church. And
the number and diversity of opinions in Wolman v. Walter' under-
line the extent to which the "wall of separation" erected between
church and state by the spending prohibition embodied in the Estab-
lishment Clause constitutes, today, "a blurred, indistinct, and varia-
ble barrier."'01 Given that situation, it seems noteworthy that the
Warren Court opinion that constituted a significant expansion of
federal taxpayer's standing in connection with government spending
occurred in a case raising precisely such issues.0 2

VI.

Justice Marshall summarized the basis for his dissent from the
Burger Court's opinion in Beal v. Doe'03 in the following terms"

When this Court decided Roe v. Wade. . .it properly em-
barked on a course of constitutional adjudication no less con-
troversial than that begun by Brown v. Board of Education,
347 U.S. 483 (1954). The abortion decisions are sound law and
undoubtedly good policy. They have never been questioned by
the Court and we are told that today's cases "signal[ ] no
retreat from Roe or the cases applying it. .. ." The logic of
those cases inexorably requires invalidation of the present en-
actments. Yet I fear that the Court's decisions will be an invi-
tation to public officials, already under extraordinary pressure

Id. at 176-78.
" 98 U.S. 145 (1878).
" 136 U.S. 1 (1890).
"' 97 S. Ct. 2593 (1977).
,' Lemon v. Kurtzman, 403 U.S. 602, 614 (1971).

Flast v. Cohen, 392 U.S. 83 (1968).
" 97 S. Ct. 2366 (1977).
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from well financed and carefully orchestrated lobbying cam-
paigns, to approve more such restrictions. The effect will be to
relegate millions of people to lives of poverty and despair.
When elected leaders cower before public pressure, this Court,
more than ever, must not shirk its duty to enforce the Consti-
tution for the benefit of the poor and powerless.' 4

The interpretation of Wade given in the majority opinion focuses
on an interest strikingly similar to the one the Court postulated as
the basis for Massachusetts' child labor laws: 105

As we acknowledged in Roe v. Wade, 410 U.S. 113 (1973),
the State has a valid and important interest in encouraging
childbirth. We expressly recognized in Roe the "important and
legitimate interest [of the State] in protecting the potential-
ity of human life." Id., at 162.106

The holding in Beal v. Doe, moreover, was explicitly presented as
one based on textual analysis:

The only question before us is one of statutory construction:
whether [the Social Security Act] requires Pennsylvania to
fund under its medicaid program the cost of all abortions that
are permissible under state law. "The starting-point in every
case involving construction of a statute is the language itself."
Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 756
(1975) (Powell, J., concurring). 7

Respondents point to nothing in either the language or the
legislative history of Title XIX [of the Social Security Act]
that suggests that it is unreasonable for a participating State
to further [its] unquestionably strong and legitimate interest
in encouraging normal childbirth. Absent such a showing, we
will presume that Congress intended to condition a State's
participation in the Medicaid Program on its willingness to
undercut this important interest by subsidizing the costs of
nontherapeutic abortions.' 8

The claims that no conflict with Roe v. Wade existed, that the
logic of precedent did not "inexorably require" invalidation of the

,' Id. at 2398 (Marshall, J., dissenting).
,o See text accompanying note 96 supra.
100 97 S. Ct. 2395, 2371 (1977).

Id. at 2370.
"0 Id. at 2372 (footnotes omitted).
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state and local enactments under review, were made in Maher v.
Roe'°9 in terms of a distinction that was explicitly invoked forty years
earlier in upholding Title IX of the Social Security Act against the
charge that it "involv[ed] the coercion of the states in contravention
of the Tenth Amendment or of restrictions implicit in our federal
form of government."", What Maher v. Roe argued was that: "There
is a basic difference between direct state interference with a protected
activity and state encouragement of an alternative activity consonant
with legislative policy. Constitutional concerns are greatest when the
State attempts to impose its will by force of law; the State's power
to encourage actions deemed to be in the public interest is necessarily
far broader.""' And the earlier opinion rejected the Tenth Amend-
ment argument on the basis that "to hold that motive or temptation
is equivalent to coercion is to plunge the law in endless difficulties.
The outcome of such a doctrine is the acceptance of a philosophical
determinism by which-choice becomes impossible.. . . We do not fix
the outermost line. Enough for present purposes that wherever the
line may be, this statute is within it. Definition more precise must
abide the wisdom of the future."112

As this argument makes explicit, the difficulty facing the judicial
process has its roots, not only in the federal nature of the political
structure, but also in the lack of clarity that necessarily results from
"assum[ing] the freedom of the will as a working hypothesis", 3

from attempting to formulate logically consistent patterns of law that
nevertheless remain relatively impervious to manipulation. The basis
for this lack of clarity in connection with the work of the Securities
and Exchange Commission was delineated by the author of the law
review article cited in. Santa Fe Industries Inc. v. Green, "I in an
opinion written while he was serving as chairman of that agency in
1964. Discussing the question whether "disclosure [could] be re-
quired in a prospectus regarding the adequacy of performance of
managerial functions by registrant's board of directors,""' he noted
that "outright fraud or reckless indifference by directors might be
readily identifiable and universally condemned. But activity short of

' 97 S. Ct. 2376 (1977).
"' Steward Machine Co. v. Davis, 301 U.S. 548, 585 (1937).

97 S. Ct. at 2383.
'' Steward Machine Co: v. Davis, 301 U.S. 548, 589-90, 591 (1937).
,, Id. at 590.
' See note 28 supra and accompanying text.
,, In the Matter of Franchard Corporation (Formerly Glockman Corporation)

Securities Act. Rel. No. 4710, 42 S.E.C. 163, 175 (1964).
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that, which may give rise to legal restraints and liabilities, invokes
significant uncertainty,""' 6 and that "[t]o be sure, we have required
disclosures concerning particular transactions which have raised
questions of non-compliance with state or federal law governing busi-
ness conduct. . . . But the disclosures sought here . . . would either
result in self-serving generalities of little value to investors or grave
uncertainties both on the part of those who must enforce and those
who must comply with [the Securities] Act."" 7

Beyond question, however, the political structure of federalism
-the existence of competing political authorities-considerably
exacerbates these difficulties in many areas of the law. With states,
as with religious sects, it is the fact of competing power centers and
the resultant diversity that requires the making of value choices that
are not "neutral," in the sense that they have necessary substantive
consequences rather than being capable of being rationalized solely
in terms of process.

In Serbian Orthodox Diocese v. Milivojevich,"8 which involved
ecclesiastical proceedings against a church official growing out of
several attempted administrative reorganizations of church organiza-
tions and property, Mr. Justice White made precisely such a substan-
tive holding when he concurred in Mr. Justice Brennan's majority
opinion solely on the basis that "[m]ajor predicates for the Court's
opinion are that the Serbian Orthodox Church is a hierarchical
church and the American and Canadian Diocese, involved here, is
part of that church.""' 9 As Mr. Justice Rehnquist put it in dissent:'20

There is nothing in this record to indicate that the Illinois
courts have been instruments of any. . . impermissible intru-
sion by the State on one side or the other of a religious dis-
pute. . . . Instead, [the Supreme Court of Illinois'] opinion
appears to be precisely what it purports to be: an application
of neutral principles of law consistent with the decisions of the
Court. Indeed, petitioners make absolutely no claim to the
contrary. They agree that the Illinois courts should have de-
cided the issues which they presented; but they contend that
in doing so those courts should have deferred entirely to the
representations of the announced representatives of Mother

16 Id. at 177.

Id. at 178.
426 U.S. 696 (1976).
Id. at 725.

220 Mr. Justice Stevens joined in the dissent. Id.
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Church .... To make available the coercive powers of civil
courts to rubber-stamp ecclesiastical decisions of hierarchical
religious associations, when such deference is not accorded
similar acts of secular voluntary associations, would, in avoid-
ing the Free Exercise problems petitioners envision, itself cre-
ate far more serious problems under the Establishment
Clause.'

If it is accepted that the Supreme Court has no alternative to the
making of value choices, one way of stating the task facing the Burger
Court is its need to make acceptable society's recognition that the
ambiguous value choice in favor of equality embodied in Brown v.
Board of Education is being explicitly restricted to the entry of mi-
nority groups into the community on equal terms. Many of the War-
ren Court decisions, although enunciated in more limited terms,
could justifiably have been construed as entailing a considerably
broader commitment to the ideal of individual equality. In the field
of criminal law, for example, Escobedo v. Illinois'2 was phrased in
terms of sixth amendment guarantees and Miranda v. Arizona'23 was
couched in fifth amendment language. Escobedo, however, relied on
the "lesson of history that no system of criminal justice can, or
should, survive if it comes to depend for its continued 'effectiveness
on the citizens' abdication through unawareness of their constitu-
tional rights,"'2 4 and, it therefore appears what Escobedo and
Miranda could be read to postulate was the duty to equalize, between
those who are aware of their constitutional rights and those who are
not, the opportunity for access to counsel prior to interrogation that
may result in invocation of fifth amendment rights.

In Brewer v. Williams,-2 the Burger Court explicitly refused "to
review in this case the doctrine of Miranda v. Arizona, . . .a doctrine
designed to secure the constitutional privilege against compulsory
self-incrimination.' 2 Brewer had been warned both by his own law-
yer and by the lawyer at his arraignment not to make statements
until after consulting with his lawyer, located in another city. As one
of the concurrences in the Court's opinion noted:

As the dissenting opinion of The Chief Justice sharply illus-

121 426 U.S. 696, 733-34 (1976) (Rehnquist, J., dissenting).
12 378 U.S. 478 (1964).

384 U.S. 436 (1966).
2, 378 U.S. 478, 490 (1964).
'2 97 S. Ct. 1232 (1977).
121 Id.. at 1239.
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trates, resolution of the issues in this case turns primarily on
one's perception of the facts. There is little difference of opin-
ion, among the several courts (and numerous judges) who have
reviewed the case, as to the relevant constitutional principles

The critical factual issue is whether there had been a volun-
tary waiver, and this turns in large part upon whether there
was interrogation [during the automobile ride to the city in
which his lawyer was located].'2

The Iowa Supreme Court had affirmed the state trial court's de-
termination of waiver, but lower federal courts, in federal habeas
corpus proceedings, granted a new trial on the basis that "the issue
of waiver was not one of fact but of federal law [and] that the Iowa
courts had 'applied the wrong constitutional standards' in ruling that
Williams had waived the protections that were his under the Consti-
tution."'2

The Supreme Court of the United States affirmed the lower fed-
eral courts on the basis that "[t]he circumstances of this case are
. . . constitutionally indistinguishable from those presented in
Massiah v. United States [377 U.S. 201 (1964)] . . . the clear rule
of [which] is that once adversary proceedings have commenced
against an individual, he has a right to legal representation when the
government interrogates him."'' 2 Mr. Justice White dissented:,"
"[Tihe issue is, as the majority recognizes, one of the proof neces-
sary to establish waiver. If an intentional relinquishment of the right
to counsel under Miranda is established by proof that the accused
was informed of his right and then voluntarily answered questions in
counsel's absence, then similar proof establishes an intentional relin-
quishment of the Massiah right to counsel.' '3 1

Given the dissent's analysis of the bearing of the Massiah preced-
ent on the situation before the Court, it seems clear that the major-
ity's focus on the fact that "adversary proceedings have commenced
against an individual," while it may constitute a holding based on
operational categories for the lawyer, is of only formal significance to
the layman. If the choice made by the Court is a legitimate one,
however, it will be so, not because of the mode of analysis in terms

' Id. at 1245 (Powell, J. concurring).
i2 Id. at 1241.
121 Id. at 1240 (footnote omitted).
" Mr. Justice Blackmun and Mr. Justice Rehnquist joined in the dissent.
1 97 S. Ct. at 1258 n.5 (White, J., dissenting).
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of which it was derived, but because its substantive content focuses
on a time when the relevant actor (the policeman to whom the in-
criminating statements were made) can be perceived as representing
the government rather than as acing in his individual capacity-a
distinction that we have argued explicates the meaning of the Shelley
v. Kraemer precedent.'

Whatever one's views concerning the decisions of the Warren
Court, the Burger Court's response to them has been such as to make
possible a new strategy in securities litigation. Securities lawyers
have habitually analyzed issues in terms of the dichotomy that the
issue is governed either by state corporate or federal securities law.
We would like to suggest that there is a tertium quid: the issue is
governed by state corporate law, but the content of state corporate
law is limited by federal securities law. Thus, the restrictive conven-
ant involved in Shelley v.Kraemer is governed by state property law,
but the permissible content of the state property law is limited by
that decision. If the content of the state real property law can be
limited by federal constitutional law, why can't the content of the
state substantive law of corporations be limited by federal securities
law? Although we cannot predict the Burger Court's response to this
strategy, it would seem to fit well with the Court's approach to other
issues in that federal policy would be made obligatory upon the states
without any transfer of jurisdiction to the federal courts.

'2 See text accompanying note 88 supra. Cf. Screws v. United States, 325 U.S.
91 (1945). For a denial of an analogous distinction, see text accompanying note 34
supra.




