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to make the presentments, the Colonial Stores court reasoned that the
presentments were publications for which the defendant was liable.7 The
Colonial Stores court, therefore, concluded that, if an employee, pursuant
to a statutory requirement, must inform prospective employers of the false
and defamatory reason that he left his previous employment, his former
employer may be liable for publication of the statement if the former
employer knew that the employee would have to repeat the statement to
prospective employers. 7

Although the Colonial Stores court determined that an employer could
be liable for defamation if government regulations foreseeably compelled a
defamed employee to republish the employer's defamatory statements, the
Court of Appeals for the State of Michigan in Grist v Upjohn Co. 7 19

77. Id. at _ 38 S.E.2d at 308.
78. Id. Following its decision in Colonial Stores, the Court of Appeals for the State of

Georgia in Brantley v. Heller significantly limited the impact of the Colonial Stores decision.
Compare Brantley v. Heller, 101 Ga. App. 16, 21, 112 S.E.2d 685, 689 (Ga. Ct. App. 1960)
(dictum) (unless government regulations require discharged employee to disclose to prospective
employers former employer's defamatory statement, discharged employee may not recover for
defamation) witlh Colonial Stares, 73 Ga- App. at 840-41, 38 S.E.2d at 307-0 (if government
regulations foreseeably require discharged employee to disclose to prospective employers former
employer's defamatory statement, former employer may be liable for defamation). The Brantley
court considered whether an employer could be liable for defamation if a discharged employee
exhibited an allegedly defamatory separation notice to prospective employers. Brantley 101 Ga.
App. at 16-17, 112 S.E. at 686. In Brantley the defendant employer, complying with a state
statute, delivered to the discharged employee a separation notice that discussed the reason for
the employee's dismissal. Id. at 20, 112 S.E.2d at 688. The employee alleged that he was
forced to show the separation notice to prospective employers because prospective employers
would not hire him unless the employee revealed the reasons that the employee left his previous
job. Id. at 16-17, 112 S.E.2d at 687. The Brantley court determined that the allegedly
defamatory statement was absolutely privileged because the defendant made the statement in
compliance with a valid public regulation. Id. at 20-21, 112 S.E.2d at 689.

The Brantley court distinguished Colonial Stores by stating that, while federal regulations
required the plaintiff in Colonial Stores to present his certificate of separation to prospective
employers, no regulations required the Brantley plaintiff to exhibit the separation notice. Id.;
see Colonial Stores, 73 Ga. App. at 841, 38 S.E.2d at 307-08 (if government regulations
foreseeably require discharged employee to disclose former employer's defamatory statement
to prospective employers, former employer may be liable for defamation). The Brantley court,
therefore, refused to hold a former employer liable for an employee's publications to prospective
employers of the reason that the former employer discharged the employee. Brantley, 101 Ga.
App. at 21, 112 S.E.2d at 689. By holding that the plaintiff did not have to exhibit the
separation notice and, therefore, did not have to tell prospective employers the reason that
his former employer had fired him, the Brantley court implied that, absent a federal or state
regulation to the contrary, job applicants may lie to prospective employers about the reasons
for leaving their previous employment Id. at 21, 112 S.E.2d at 689.-

While the Brantley court's determination concerning publication was dictum, the Georgia
Court of Appeals in Sigmon v. Womack held that publication does not occur if a discharged
employee voluntarily discloses to prospective employers that a previous, employer had fired the
employee from a previous job. See Sigmon v. Womack, 158 Ga. App. 47, 49, 279 S.E.2d
254, 257 (1981) (if government regulations did not require discharged employee to disclose
former employer's defamatory statement to prospective employers, discharged employee's
voluntary disclosure did not constitute publication of defamation).

79. 16 Mich. App. 452, 168 N.W.2d 389 (Mich. Ct. App. 1969).

1988]



WASHINGTON AND LEE LAW REVIEW [Vol. 45:295

determined that, even if no statute compelled a dismissed employee to
communicate defamatory reasons for his dismissal, an employer could be
liable for defamation if the employer could foresee that the dismissed
employee would republish the employer's defamatory statements.80 The Grist
court considered whether a plaintiff successfully could recover for defa-
mation even though the defendant had made the allegedly defamatory
statements only to the plaintiff."A In Grist a plaintiff employee claimed that
her former employer had given false and defamatory reasons for her
dismissal.8 2 In considering whether to hold the employer responsible for
publication, the Grist court recognized the existence of an exception to the
general rule that the communication of defamatory matter only to the
defamed person does not constitute publication.8 3 The Michigan court
explained that publication may occur if the originator of defamatory state-
ments intends or has reason to believe that, as a natural consequence of
the originator's actions, the defamatory statements will come to the knowl-
edge of some third person. 4 The Grist court concluded that this exception
could apply in the employment discharge context if an employer, in termi-
nating an employee's employment, communicated a defamatory statement
regarding the employee's work performance only to the dismissed em-
ployee. 8 The Grist decision implies that employers should expect discharged
employees to inform prospective employers of the reasons that employers
gave for the employees' dismissals from their previous employment.8 6

Like the Grist court, the Court of Appeals for the State of California
in McKinney v. County of Santa Clara8 7 recognized in employment termi-
nation situations a compelled self-publication exception to the defamation

80. Grist v. Upjohn, 16 Mich. App. 452, , 168 N.W.2d 389, 405-06 (1969).
81. Id. at , 168 N.W.2d at 405. In Grist v. Upjohn Co. a plaintiff originally

brought suit against her former employer for slander and for wrongful interference. .Id. at
__ , 168 N.W.2d at 391. A jury returned a verdict in favor of the plaintiff for $47,000. Id.
The trial judge granted the defendant's motion for a new trial on the ground of juror
misconduct. Id. The trial court determined that one of the jurors had failed to disclose that
a previous employer had fired the juror for cause. Id. The plaintiff appealed the trial court's
decision to grant the defendant's motion for a new trial. Id. The defendant in Grist cross-
appealed, asserting that the trial court erred in instructing the jury to find publication even if
the defendant had made the slanderous statements only to the plaintiff. Id. at -, 168
N.W.2d at 405. Although the Michigan Court of Appeals did not find error in the trial court's
publication instruction, the court affirmed the trial court's order granting a new trial because
of juror misconduct and because of an erroneous jury instruction on the degree of fault
necessary to find the defendant liable for defamation. Id. at -, 168 N.W.2d at 408.

82. Id.
83. Id. at , 168 N.W.2d at 405; see Annotation, Libel and Slander: Communication

of Defamatory Matter Only to Person Defamed as a Publication Which Will Support a Civil
Action, 24 A.L.R. 237, 242-244 (1923) (discussing general common-law publication rule and
exception to general rule).

84. Grist, 16 Mich. App. at -, 168 N.W.2d at 405.
85. Id. at _ , 168 N.W.2d at 405-406.
86. Id.
87. 110 Cal. App. 3d 787, 168 Cal. Rptr. 89 (Cal. Ct. App. 1980).
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publication requirement.88 In McKinney the plaintiff, while seeking employ-
ment after the county had fired him, repeated to prospective employers
certain defamatory statements that the defendant made in dismissing the
plaintiff."9 The McKinney plaintiff asserted that the defendant, as the
originator of defamatory statements, should be liable for any foreseeable
repetitions of the statements.9 The defendant, however, argued that the
court should not allow the plaintiff to recover for injuries that the plaintiff
caused himself by making public the defamatory statements. 9' The McKinney
court agreed with the plaintiff that a job applicant is under a strong
compulsion to repeat the defamatory reasons for his dismissal to prospective
employers. 92 The California court further explained that an employer should
know that a discharged employee might be compelled to repeat to third
parties the defamatory statements that the employer makes in discharging
the employee. 9 The McKinney court determined that an employer should
be liable for defamation if the employer could foresee that circumstances
would compel a former employee to disclose to third parties the defamatory
statements that the employer made about the employee.9 4 The McKinney
court based the employer's liability on the strong causal link between the
employer's defamatory statements and the injury to the employee that the
employee's republication of those statements causes. 95 The MeKinney court
determined that the defamed person's communication of the defamatory
statement to prospective employers does not weaken the causal link between
the employer's defamatory statement and the employee's injury.9

Although the courts that have applied the compelled self-publication
doctrine to employee discharge situations have used different terms to
describe this exception to the publication requirement, the differences be-
tween the decisions appear minor.97 Each court recognized the general
defamation requirement that publication does not occur if the originator of
defamatory statements communicates the statements only to the person that

88. McKinney v. County of Santa Clara, 110 Cal. App. 3d 787, 796-98, 168 Cal. Rptr.
89, 93-95 (Cal. Ct. App. 1980).

89. Id. at 792, 168 Cal. Rptr. at 91. In MeKinney v. County of Santa Clara the defendant
had fired the plaintiff from the plaintiff's position as a probationary deputy sheriff for
unreported reasons. Id. The defendant's supervisors made allegedly defamatory statements in
reviewing the plaintiff's performance and announcing his dismissal. Id. Subsequently, the
plaintiff applied for work as a police officer at various police departments. Id.

90. Id. at 795, 168 Cal. Rptr. at 93.
91. Id.
92. Id.
93. Id.
94. Id. at 797-98, 168 Cal. Rptr. at 94.
95. Id.
96. See id. (causal link between employer's defamatory statement and employee's injury

is not weakened by fact that employee communicated statement to third party because employee
compelled to communicate statement).

97. See infra notes 98-100 and accompanying text (discussing how courts that have
recognized compelled self-publication have reasoned similarly).
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the originator defames. 9 Additionally, each court recognized a long-standing
exception to the publication requirement. 99 According to these courts, if an
originator of defamatory statements reasonably could have foreseen that
circumstances would compel the defamed person to repeat the defamatory
statements to a third party, the originator is liable for publication after the
defamed person, under compulsion, actually communicates the statements
to a third party.'0

Because the compelled self-publication exception applies if a defamed
person is compelled to communicate statements to a third party, the courts,
like Lewis, reasoned that the exception applies to situations in which an

98. See McKinney, 110 Cal. App. 3d at 796, 168 Cal. Rptr at 93 (originator of defamatory
statements generally is not liable for injury that results from defamatory statements if defamed
individual discloses contents of statement to third persons); Colonial Stores, Inc. v. Barrett,
73 Ga. App. 839, 839, 38 S.E.2d 306, 307 (1946) (same); Grist v. Upjohn Co., 16 Mich. App.
452, , 168 N.W.2d 389, 405 (1969) (same); Lewis v. Equitable Life Assurance Soc'y of United
States, 389 N.W.2d 876, 886 (Minn. 1986) (same).

99. See McKinney v. County of Santa Clara, 110 Cal. App. 787, 796, 168 Cal. Rptr.
89, 93 (Cal. Ct. App. 1980) (recognizing that courts have developed exception to general rule
that originator is not liable for defamed person's republication of defamatory matter to third
persons); Colonial Stores, Inc. v. Barrett, 73 Ga. App. 839, 840, 38 S.E.2d 306, 307 (1946)
(same); Grist v. Upjohn Co., 16 Mich. App. 452, -, 168 N.W.2d 389, 405 (1969) (same);
Lewis v. Equitable Life Assurance Soc'y of United States, 389 N.W.2d 876, 886 (Minn. 1986)
(same). Decisions recognizing compelled self-publication in an employee discharge context offer
two slightly different definitions of the "foreseeable republication" exception. For example,
the Colonial Stores and Grist courts recognized that the exception to the publication requirement
makes the originator of defamatory statements liable if the originator intended or had reason
to believe that, in the ordinary course of events, a third person would learn of the defamatory
statements. Colonial Stores, 73 Ga. App. at 840, 38 S.E.2d at 307-08; Grist, 16 Mich. App.
at -, 168 N.W.2d at 405-06; see also supra notes 65-86 and accompanying text (discussing
Colonial Stores and Grist decisions). The McKinney and Lewis courts, however, recognized
that the compelled self-publication exception to the publication requirement applied if the
originator of defamatory statements could foresee that circumstances would compel the defamed
person to repeat the defamatory statements to third persons. McKinney, 110 Cal. App. 3d at
796, 168 Cal. Rptr. at 93-94; Lewis, 389 N.W.2d at 886-88; see supra notes 46-63, 87-96 and
accompanying text (discussing Lewis and McKinney decisions). Although the Lewis and
McKinney decisions appear to impose a tougher foreseeability standard on plaintiff employees
than the Colonial Stores and Grist decisions impose, both standards led to identical results
when applied to an employment termination situation. See McKinney, 110 Cal. App. at 797-
798, 168 Cal. Rptr at 94-95 (former employer may be liable for defamation if employer can
foresee that prospective employers will require defamed employee to disclose former employer's
defamatory statements about reason for employee's discharge); Colonial Stores, 73 Ga. App.
at 840-41, 38 S.E.2d at 308 (same); Grist, 16 Mich. App. at -, 168 N.W.2d at 405 (same);
Lewis, 389 N.W.2d at 886 (same). Since nearly every employer requires job applicants to
specify the reasons that the applicants left their previous employments, every discharging
employer should be able to foresee that prospective employers will compel a discharged
employee to reveal the reason that the employee left his employment with the discharging
employer. See Lewis v. Equitable Life Assurance Soc'y of the United States, 361 N.W.2d 875,
884 (Minn. Ct. App. 1985) (Forsberg, J., dissenting) (complaining that foreseeable compulsion
to republish reason for employee's dismissal occurs in almost every case of employee discharge).

100. McKinney, 110 Cal. App. 3d at 796, 168 Cal. Rptr. at 93-94; Colonial Stores, 73
Ga. App. at 840, 38 S.E.2d at 307; Grist, 16 Mich. App. at -, 168 N.W.2d at 405; Lewis,
389 N.W.2d at 886.
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employer gives an employee a false and defamatory reason for the employ-
ee's discharge.' 0' Because most prospective employers ask job applicants the
reasons why the applicants left their previous jobs,I°2 an applicant who was
dismissed from his job most likely will have to inform a prospective employer
of the reason for his dismissal. 03 The applicant's only options if asked why
he left his previous employment are to inform the prospective employer of
the stated reason for his dismissal or to lie to the prospective employer.' 4

In determining that a prospective employer's request for the reason that an
applicant left his previous job does not compel the applicant to repeat to
prospective employers the reason that the applicant left his job, a court
implies that an applicant may lie to the prospective employers. 05 Public
policy, however, demands that courts not encourage job applicants to lie
to prospective employers.1l° Courts have determined that an employer who
discharges an employee should be able to foresee that prospective employers
will compel the employee to repeat the reasons that the employee left his
job.107 A discharging employer knows that other employers, as a routine
matter, will ask job applicants for the reasons the applicants left their
previous employment positions. 10s Recognizing that employers reasonably
can foresee that dismissed employees will repeat the statements the employers
made in dismissing the employees, these courts have held employers liable

101. See McKinney, 110 Cal. App. at 798, 168 Cal. Rptr. at 94-95 (employer may be
liable for defamation if employer can foresee that circumstances will compel discharged
employee to disclose defamatory statements that employer made to employee to prospective
employers); Colonial Stores, 73 Ga. App. at 840-41, 38 S.E.2d at 308 (same); Grist, 16 Mich.
App. at -, 168 N.W.2d at 406 (same); Lewis, 389 N.W.2d at 888 (same).

102. See Lewis v. Equitable Life Assurance Soc'y of the United States, 389 N.W.2d 876,
896 (Minn. 1986) (Kelley, J., dissenting) (employers invariably ask job applicants for the
reasons why the applicants left their previous employment positions); Lewis v. Equitable Life
Assurance Soc'y of the United States, 361 N.W.2d 875, 884 (Minn. Ct. App. 1985) (Forsberg,
J., dissenting) (same), aff'd in part, 389 N.W.2d 876 (Minn. 1986).

103. Lewis v. Equitable Life Assurance Soc'y of the United States, 389 N.W.2d 876, 888
(Minn. 1986).

104. Id.
105. Id. The Lewis court rejected the argument that employees have the option to lie if

prospective employers ask for the reasons for the employees' departures from the employees'
previous jobs. Id. The Lewis court expressly stated that, if prospective employers ask for the
reasons that employees left their previous jobs, the employees have no choice but to repeat
the defamatory reasons that the employees' former employers gave to the employees. Id. By
holding that circumstances compelled the employees to repeat the former employer's defamatory
statements because the employees could not lie about the reasons that the employees had left
their previous employment positions, the Lewis court implied that any court which holds that
similar circumstances do not compel employees to repeat the defamatory statements must base
its holding on a belief that the employees had the option to lie to prospective employers. Id.

106. Id.
107. McKinney v. County of Santa Clara, 110 Cal. App. 3d 787, 798, 168 Cal. Rptr. 89,

94-95; Colonial Stores, Inc. v. Barrett, 73 Ga. App. 839, 840-41, 38 S.E.2d 306, 308; Grist v.
Upjohn Co., 16 Mich. App. 452, -, 168 N.W.2d 389, 405-06; Lewis, 389 N.W.2d at 888.

108. Lewis v. Equitable Life Assurance Soc'y of the United States, 361 N.W.2d 875, 884
(Minn. Ct. App. 1985) (Forsberg, J., dissenting), aff'd in part, 389 N.W.2d 876 (Minn. 1986).
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for defamation if the employers' statements are false and defamatory.' °9

Although some courts have allowed plaintiff employees to recover for
defamation if defendant employers could foresee that the employees would
disclose the defendant employers' defamatory statements to prospective
employers, not all courts have extended the foreseeable republication excep-
tion to the defamation publication requirement to the employment context. "0

For example, in Churchey v. Adolph Coors Co.,
1 1 1 the Court of Appeals

for the State of Colorado rejected a fired employee's argument that, because
her employer reasonably could have foreseen that the discharged employee
would repeat to prospective employers allegedly defamatory statements the
employer made in discharging the employee, the employer should be liable
for defamation." 2 In Churchey a defendant employer told the plaintiff that
the defendant was firing the plaintiff for dishonesty." 3 The plaintiff asserted

109. See McKinney v. County of Santa Clara, 110 Cal. App. 3d 787,798, 168 Cal. Rptr.
89, 94-95 (employer may be liable for allegedly defamatory statements that employer com-
municates to discharged employee if employer reasonably can foresee that circumstances will
compel employee to repeat employer's statements to prospective employers); Colonial Stores,
73 Ga. App. 839, 840-41, 38 S.E.2d 306, 307-308 (same); Grist, 16 Mich. App. 452, ,
168 N.W.2d 389, 405-406 (same); Lewis v. Equitable Life Assurance Soc'y of the United
States, 389 N.W.2d 876, 888 (Minn. 1986) (same). If a discharged employee communicates to
prospective employers the allegedly defamatory reason that a former employer gave the
employee for the employee's dismissal, the former employer's original communication to the
employee is a negligent communication. See supra note 30 (discussing definition of negligent
communication). A negligent communication occurs if a defamer's conduct creates an unrea-
sonable risk that the defamatory matter will come to the attention of a third person.
RESTATEMENT (SEcoND) OF ToRTs § 577 comment k (1977). A negligent communication satisfies
the defamation publication requirement as effectively as an intentional communication. Id.
Since employers know that prospective employers will ask job applicants for the reasons that
the applicants left their previous employments, a discharging employer who makes a defamatory
statement to an employee creates an unreasonable risk that the discharged employee will
communicate the statement to prospective employers. See Lewis, 389 N.W.2d at 888 (discharging
employer could foresee that discharged employees would disclose employer's defamatory
statements about employees to prospective employers). Employers who give discharged em-
ployees defamatory reasons for the employees' dismissals, therefore, may be liable for defa-
mation if the employees repeat the defamatory reasons to prospective employers because the
employers "negligently communicated" the reasons to the employees. See RESTATEMENT (SEc-
OND) OF TORTS § 577 comment k (1977) (negligent communication satisfies defamation publi-
cation requirement).

110. See Churchey v. Adolph Coors Co., 725 P.2d 38, 41 (Colo. Ct. App. 1986) (finding
no reason to adopt exception to general requirement that defamer must publish defamatory
statements to third party in employment termination context); Lunz v. Neuman, 48 Wash. 2d
26, __, 290 P.2d 697, 701-702 (1955) (publication cannot occur if defendant communicates
defamatory material solely to plaintiff and plaintiff subsequently communicates material to
third persons). See generally infra notes 111-19 and accompanying text (discussing decisions in
which courts have refused to hold former employers liable for defamation after discharged
employees disclosed to prospective employers defamatory statements that former employers
made to employees).

111. 725 P.2d 38 (Colo. Ct. App. 1986).
112. Churchey v. Adolph Coors Co., 725 P.2d 38, 39 (Colo. Ct. App. 1986).
113. Id. In Churchey v. Adolph Coors Co. after the defendant fired the plaintiff, the

plaintiff appealed her dismissal to a five-member appeals board pursuant to company policy.
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that, after losing her job, no prospective employer would hire her after
requiring her to disclose that her former employer had discharged her for
dishonesty." 4 Like other courts, the Churchey court recognized that the
originator of defamatory statements generally is not liable for defamation
if the originator communicates the statements only to the defamed person
because the originator has not published the statements." 5 The Colorado
court noted that other jurisdictions had adopted a compelled self-publication
exception to the defamation publication requirement." 6 The Churchey court,
however, refused to hold former employers liable for a discharged employ-
ee's disclosure to prospective employers of the former employer's defamatory
statements." 7 The Colorado court perceived no reason for recognizing a
compelled self-publication exception to the publication requirement in em-
ployment termination situations." 8 The Churchey court, however, offered

Id. Company policy entitled the plaintiff to select two of the members of the appeals board.
Id. The appeal board, however, unanimously upheld the plaintiff's termination of her em-
ployment for dishonesty. Id.

114. Id. In Churchey the plaintiff claimed that, because each prospective employer's
application form contained a request for the reason that plaintiff had left her previous
employment, prospective employers compelled the plaintiff to disclose that a former employer
had discharged the plaintiff and to disclose the reason the former employer stated for the
discharge. Id.

115. Id. at 40.
116. Id.
117. Id. at 41. Like the Churchey court, the Supreme Court for the State of Washington,

in Lunz v. Neuman, refused to hold an employer liable for defamation after a discharged
employee stated in applications for employment that his former employer had fired the employee
for theft. Lunz v. Neuman, 48 Wash. 2d 26, -, 290 P.2d 697, 701-02 (1955). In Lunz a
defendant employer fired the plaintiff after the defendant confronted the plaintiff about
allegations that witnesses had seen the plaintiff removing groceries from the defendant's store
without paying for them. Id. at -, 290 P.2d at 699-701. The plaintiff testified that
prospective employers required the plaintiff to disclose the reason that the plaintiff had left
his previous employment. Id. at -, 290 P.2d at 701. The defendant argued that, because
the defendant never had published the allegedly defamatory statement to a third party, the
plaintiff could receive no damages for injuries that resulted from the plaintiff's publication of
the defendant's allegedly defamatory reason for firing the plaintiff. Id. The Lunz court
determined that the well-settled rule, that a defendant does not publish defamatory material
if the defendant communicates only to the defamed person, precluded an award of damages
to the plaintiff. Id. at -, 290 P.2d at 701-02. The Washington court, however, never
rejected the foreseeable republication exception to the general rule because the plaintiff never
presented the exception to the court for consideration. Id.

Although the Lunz court never considered any exception to the publication requirement,
the United States District Court for the Northern District of Indiana, in Sarratore v. Longview
Van Corp., expressly considered whether to adopt the compelled self-publication doctrine.
Sarratore v. Longview Van Corp., 666 F. Supp. 1257, 1263-64 (N.D. Ind. 1987). Like the
Churchey court, the Sarratore court refused to apply the Lewis doctrine of compelled self-
publication to employment termination situations. Sarratore, 666 F. Supp. at 1264. The
Sarratore court, however, expressly decided not to reject the reasoning behind the doctrine.
Id. Instead, the Sarratore court refused to recognize the exception under Indiana law because,
absent clear evidence that the Indiana courts would recognize the compelled self-publication
exception to the defamation publication requirement, the district court was unwilling to usurp
the role of the Indiana courts in determining Indiana law. Id.

118. Churchey, 725 P.2d at 41.
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no basis for distinguishing employment termination situations from those
situations in which courts have held an originator of defamatory statements
liable for a defamed person's foreseeably compelled republications. n 9

Although the Churchey court failed to offer any reasons for rejecting
the compelled self-publication doctrine, critics of the doctrine argue that
the self-publication doctrine discourages discharged employees from miti-
gating the damages that occur if employees repeat their former employers'
defamatory statements about the employees' work performances. 120 These
critics have argued that, because a discharged employee can attempt to
contradict a former employer's defamatory statements by offering to pro-
spective employers a true account of the events surrounding his dismissal,
a discharged employee is in the best position to limit any injury his former
employer's defamatory statements may cause the employee.1 21 These critics
have argued that the availability of a compelled self-publication claim
removes the discharged employee's incentive to attempt to explain the true
story of his dismissal.12 2 Further, according to these critics, recognizing the
self-publication doctrine in employee discharge situations. unjustifiably will
increase employer liability for defamation. 23 Defamation suits brought by
discharged employees against their former employers presently account for
approximately one-third of all defamation actions. 24 Critics claim that courts
will increase the number of warrantless defamation claims by allowing
discharged employees to recover damages for statements that an employer
makes solely to a discharged employee.125

119. Id.
120. See Lewis v. Equitable Life Assurance Soc'y of the United States, 389 N.W.2d 876,

896 (Minn. 1986) (Kelley, J., dissenting) (recognition of compelled self-publication doctrine in
employment termination cases discourages plaintiffs from mitigating damages); Lewis v.

Equitable Life Assurance Soc'y of the United States, 361 N.W.2d 875, 884 (Minn. Ct. App.
1985) (Forsberg, J., dissenting) (doctrine of self-publication inherently undermines mitigation

principle), aff'd in part, 389 N.W.2d 876 (Minn. 1986).
121. Lewis v. Equitable Life Assurance Soc'y of the United States, 361 N.W.2d 875, 884

(Minn. Ct. App. 1985) (Forsberg, J., dissenting), aff'd in part, 389 N.W.2d 876 (Minn. 1986).

122. See Lewis v. Equitable Life Assurance Soc'y of the United States, 389 N.W.2d 876,

896 (Kelley, J., dissenting) (any attempt to limit plaintiff's injury would work against plaintiff's
self-interest by lowering plaintiff's potential recovery); Lewis, 361 N.W.2d at 884 (Forsberg,

J., dissenting) (recognition of self-publication doctrine removes employee's incentive to con-
tradict defamatory statements).

123. See Lewis v. Equitable Life Assurance Soc'y of the United States, 389 N.W.2d 876,
896 (Kelley, J., dissenting) (reasoning that majority's holding ensures employers' liability in

all cases in which employers fired employees for any reason suggesting immorality, ineptness,

or improbity); Lewis, 361 N.W.2d at 884 (Forsberg, J., dissenting) (any termination based on

employee conduct or performance may give rise to defamation liability), aff'd in part, 389

N.W.2d 876 (Minn. 1986); see also National L. J., May 4, 1987, at 30, col. 1 (discussing
comment that employers must view every wrongful discharge as potential defamation case);

Fired Employees, supra note 44 at 33, col. 4 (discussing argument that employers no longer
can fire employees without risking liability for defamation).

124. Fired Employees, supra note 43, at 33, col. 4.
125. See New Twist, supra note 43, at 17 (discussing argument that, in states that do not

recognize cause of action for wrongful discharge, discharged employees now will bring

defamation suits to circumvent judicial proscription against wrongful discharge claims).
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Although critics argue that courts unjustifiably will increase employer
liability by recognizing the compelled self-publication exception in employee
discharge situations, the Lewis court expressly determined that, if courts
properly limit the self-publication cause of action, employers will not have
to worry that employees would not mitigate damages or that employers'
liability unjustifiably would increase. 126 The Lewis court reasoned that courts
reasonably could ensure that plaintiffs would attempt to mitigate their
damages by requiring plaintiffs to make reasonable attempts to explain the
falsity of defamatory statements. 127 Addressing the issue of increased em-
ployer liability, the Lewis court asserted that plaintiffs could not manufac-
ture unwarranted causes of action if courts imposed liability on defendants
for plaintiffs' self-publication only when circumstances actually compelled
plaintiffs to repeat the defendants' defamatory remarks. 128 Recognition of
the compelled self-publication doctrine merely holds a defamer liable for
the injury his defamatory statement causes a defamed person. 29

In addition to the protections that proper limitation of the self-publi-
cation claim offers employers, employers possess a conditional privilege that
protects employers against defamation liability for statements the employers
make in discharging an employee.130 A conditional privilege protects a
privileged party from defamation liability unless the privileged party abuses
the privilege.'' In granting conditional privileges, courts have recognized
that the law must protect the free flow of information in certain situations,
even if the protection risks defamatory injury. 32 To protect the necessary
free flow of information between employers, courts have protected employ-

126. Lewis v. Equitable Life Assurance Soc'y of the United States, 389 N.W.2d 876, 888
(Minn. 1986).

127. See id. at 888 (plaintiffs, to mitigate their damages, only could attempt to explain
to prospective employers true facts of plaintiffs' dismissals).

128. Id. But see Lewis v. Equitable Life Assurance Soc'y of the United States, 361 N.W.2d
875, 884 (Minn. Ct. App. 1985) (Forsberg, J., dissenting) (recognition of compelled self-
publication in employment discharge situations will result in litigation in almost every case of
employee discharge), aff'd in part, 389 N.W.2d 876 (Minn. 1986).

129. Id.
130. Lewis, 389 N.W.2d at 890.
131. See infra notes 134-138 and accompanying text (discussing ways in which employers

may lose their conditional privileges to defame employees).
132. See Iverson v. Frandsen, 237 F.2d 898, 899 (10th Cir. 1956) (public policy exempts

certain communications from defamation liability as conditionally privileged); Coleman v.
Newark Morning Ledger Co., 29 N.J. 357, -, 149 A.2d 193, 203 (1959) (societal interest
in ensuring freedom of disclosure of individuals communicating information in protection of
self-interest or common interest mandates that courts grant conditional privileges to those
individuals' communications); Lathan v. Journal Co., 30 Wis. 2d 146, 152, 140 N.W.2d 417,
420 (1966) (by granting conditional privileges against defamation liability to certain commu-
nications, courts recognize social utility of encouraging free flow of information in those
communications). Generally, courts have granted a conditional privilege to communications in
which the speaker makes a statement in good faith and in discharge of a public or private
duty, or in matters in which the speaker has an interest. W. KEETON, PROSSER & KEETON ON

Tnm LAw OF TORTS § 115, at 825 (1984); RESTATEMENT (SEcoND) OF TORTS §§ 594-98 (1977);
50 AM. Jug. 2D § 195, at 698-99 (1970).
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ers from defamation liability for communications that the employers make
about former employees to prospective employers.' 33 Courts have protected
employers from liability for statements that the employers make about
former employees to ensure that the employers will provide accurate infor-
mation about the employees' qualifications. 34 If courts grant conditional
privileges to employers concerning communications to prospective employers
of the reasons for employees' dismissals, to maintain consistency, courts
also should protect employers from defamation liability for communications
that employers make directly to discharged employees. 13 By granting a
conditional privilege to employers for their statements to employees of the
reasons for the employees' dismissals, courts will protect employers from
unwarranted defamation liability. 36

While employers possess a conditional privilege against defamation
liability concerning statements that employers make in employment refer-
ences, courts have ruled that employers may lose this conditional privilege
if the employers abuse the privilege137 or if the employers act with malice. 3 8

An employer may abuse his conditional privilege by irrelevant, unreasonable
or excessive publication. 39 An employer acts with malice if he publishes an

133. See Stuempges v. Parke, Davis & Co., 297 N.W.2d 252, 257 (Minn. 1980) (former
employers' communications to prospective employers concerning employees deserve conditional
privileges to encourage former employers accurately to assess employees' qualifications); Calero
v. Del Chem. Corp., 68 Wis.2d 487, , 228 N.W.2d 737, 744 (1975) (former employers'
communications about employees to prospective employers entitled to conditional privilege).

134. See Stuempges v. Parke, Davis & Co., 297 N.W.2d 252, 257 (Minn. 1980) (former
employers' communications to prospective employers concerning employees deserve conditional
privileges to encourage former employers accurately to assess employees' qualifications).

135. See Lewis v. Equitable Life Assurance Soc'y of the United States, 389 N.W.2d 876,
889-90 (Minn. 1986) (courts cannot consistently grant privilege to former employer's direct
statement to third parties while denying privilege to employer's statement to employee). The
sole distinction between an employer's direct statement to a prospective employer and a
statement to an employee that the employee subsequently repeats to the prospective employer
is the amount of control that the former employer exercises over the statements. See id. (sole
difference between two situations is mode of publication).

136. Id.
137. See Galvin v. New York, N.H. & H.R.R., 341 Mass. 293, -, 168 N.E.2d 262,

266 (1960) (employers lose their conditional privilege against defamation liability for statements
concerning employees if employers abuse privilege); Murphy v. Johns-Manville Prod. Corp.,
45 N.J. Super. 478, -, 133 A.2d 34, 41 (1957) (same); Annotation, Defamation: Loss of
Employer's Qualified Privilege to Publish Employee's Work Record or Qualification, 24
A.L.R.4nA § 3, at 153 (1983) (same).

138. See Andrews v. Mohawk Rubber Co., 474 F. Supp. 1276, 1282 (E.D. Ark. 1979)
(employer loses conditional privilege against defamation liability if malice motivates employer's
defamatory statements about employee); Calero v. Del Chemical Corp., 68 Wis. 2d 487, -
,228 N.W.2d 737, 744 (same); Annotation, Defamation: Loss of Employer's Qualified Privilege
to Publish Employee's Work Record or Qualification, 24 A.L.R.4AT § 4, at 156 (same).

139. See Galvin v. New York, N.H. & H.R.R., 341 Mass. 293, -, 168 N.E.2d 262,
266 (1960) (employer abuses his conditional privilege against defamation liability for defamatory
statement about employee if employer publishes statement unnecessarily, unreasonably, or
excessively); Murphy v. Johns-Manville Prod. Corp., 45 N.J. Super. 478, -, 133 A.2d 34,
41 (1957) (employee may prove that employer abused his conditional privilege against defa-
mation liability by showing that employer excessively published defamatory statements).
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employee reference in bad faith, with ill will, or for an improper motive1 4°

In the self-publication context, therefore, only employers who maliciously
make false statements in discharging employees should worry about losing
their privilege against defamation liability.' 4

1

Although a conditional privilege provides employers with a strong shield
against defamation liability, at least one commentator has argued that
employers are worried about more than simply prevailing at trial. 42 The
protections that a proper limitation of the compelled self-publication excep-
tion and a conditional privilege offer to employers do not shield employers
from the costs of mounting expensive defenses to warrantless suits or settling
claims of unworthy plaintiffs.143 Many employers already have ceased to
exchange reference information about former employees because of the
potential threat of and expense in defending against employee defamation
lawsuits. 44 Because of decisions like Lewis, many employers now refuse to
communicate to anyone, even a discharged employee, the reasons for the
employee's discharge. 45 Employers complain that the limited exchange of
information about employees weakens the ability of prospective employers
to make informed hiring decisions. 46

140. See Andrews v. Mohawk Rubber Co., 474 F. Supp. 1276, 1282 (E.D. Ark. 1979)
(employer acts with malice if, in defaming employee, employer acts with hate, vindictiveness,
spite, or reckless disregard of employee's rights); Calero v. Del Chem. Corp., 68 Wis. 2d 487,

, 228 N.W.2d 737, 744 (1975) (employer loses conditional privilege if employer makes
defamatory statements about employee motivated by ill will, spite, revenge, or other bad
motive).

141. See Lewis v. Equitable Life Assurance Soc'y of the United States, 361 N.W.2d 875,
881 (Minn. Ct. App. 1985) (recognition of self-publication threatens only those employers
whose communications to discharged employees are dishonest and malicious), aff'd in part,
389 N.W.2d 876 (Minn. 1986).

142. See Comment, Speak No Evil: The Minnesota Supreme Court Adopts Self-Publication
Defamation: Lewis v. Equitable Life Assurance Soc'y of the United States, 71 MirN. L. Rav.
1092, 1105 n.67 (1987) (arguing that Lewis court, in holding that careful limiting of self-
publication cause of action would limit extension of employer liability and not deter employer
communication, failed to understand how its decision would affect pretrial stages of litigation).

143. See id. (unwarranted ancillary claim of self-publication defamation could force higher
settlement amount between employer and employee).

144. See Fired Employees, supra note 43, at 33, col. 4 (many companies are sharply
restricting information that companies provide about former employees because companies
desire to avoid costs and aggravation of defamation suits); National L. J., May 4, 1987, at
30, col. 1 (threat of defamation lawsuits has chilled traditional exchange of information
between employers). Because of increased employer liability for defamation, prospective em-
ployers do not check the references of approximately seventy-five percent of their job applicants.
National L. J., May 4, 1987, at 30, col. 1.

145. National L. J., May 4, 1987, at 30, col. 1.
146. See Fired Employees, supra note 43, at 33, col. 4 (reduction of available information

concerning job applicants prevents prospective employers from screening out incompetent and
dishonest applicants). One commentator claims that the lack of adequate reference information
causes financial institutions unwittingly to hire unqualified applicants and causes a high turnover
of employees. See id. (discussing ramifications of reduction in reference information in labor
marketplace). Additionally, a defense contractor has reported to a senate subcommittee that
employers' fear of defamation suits has allowed workers to conceal past employment problems
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Although a limited exchange of information about employees adversely
affects hiring decisions, recognition of the self-publication exception to the
publication requirement should not affect the flow of information between
employers because the compelled self-publication exception applies solely to
situations in which an employer communicates a defamatory statement to
a discharged employee, not to a prospective employer. 147 Furthermore, courts
grant employers a conditional privilege against defamation liability expressly
to protect the flow of information between employers and to protect
employers from warrantless claims. 48 Employers' arguments that compelled
self-publication claims inhibit communication are really complaints that the
employers' conditional privilege insufficiently protects the flow of infor-
mation between employers.

In response to the threat of defamation liability from recognition of
the compelled self-publication doctrine, many employers may cease giving
employees the reason for the employees' dismissals. 49 Neither employers
nor discharged employees will benefit if employers silently discharge em-
ployees. 5 ° Seemingly arbitrary dismissals will frustrate employees and lower
worker morale in general.15

1 Because lower morale results in lower produc-
tivity and efficiency, employers also will suffer from a non-explanatory
approach to employee dismissals. 52 Some attorneys and consultants have
advised their corporate clients to avoid defamation litigation by helping
discharged employees find subsequent employment through "outplacement
counseling."'15 3 Not only does placement limit the damages that the dis-
charged employee may suffer, but discharged employees who find subsequent
employment are less likely to sue former employers than discharged em-
ployees who do not find work. 54 Although the outplacement approach
might help to prevent some self-publication claims, discharged employees

and obtain jobs in the defense industry that the workers could not have obtained had prospective
employers known about the past problems. See id. (discussing effect of employee defamation
suits on hiring in defense industry).

147. See supra notes 101-09 and accompanying text (describing situations in which self-
publication defamation occurs in employment discharge context).

148. See supra notes 130-41 and accompanying text (discussing employers' conditional
privilege against defamation liability for statements that employers make about employees).

149. See Fired Employees, supra note 44, at 33, col. 4 (employers may respond to the
self-publication cause of action by refusing to tell employees the reasons for employees'
dismissals).

150. See Comment, Speak No Evil: The Minnesota Supreme Court Adopts Self-Publication
Defamation: Lewis v. Equitable Life Assurance Soc'y of the United States, 71 MmiN. L. REv.,
1092, 1113 (both employers and employees will suffer if employers cease to inform employees
of reasons for employees' dismissals).

151. Id. If an employer discharges an employee, without informing him of the reason for
the dismissal, the employee may become suspicious and insecure, believing that any subsequent
employer also may fire him for some unknown reason. Id.

152. Id.
153. National L. J., May 4, 1987, at 30, col. 4.
154. See Fired Employees, supra note 43, at 33, col. 4 (discharged employees who find

new jobs are unlikely to sue former employers).
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will continue to receive questions from prospective employers about the
employees' reasons for leaving past employment. As a result of the limita-
tions of the "silent discharge" and "outplacement counseling" approaches,
a better alternative for employers might be for employers to adopt discipli-
nary systems that carefully document any negative charges that employers
obtain concerning employees, corroborate any action the employers take
against employees, and ensure honesty in employer communications to
discharged employees. 55 An employer is not liable for defamation if the
employer makes only true statements about the a discharged employee, even
if the true statements are injurious to the employee's reputation.15 6 Fur-
thermore, if an employer can show that he attempted to verify his reason
for firing an employee, the employer is unlikely to be guilty of malice
because the employer neither was indifferent to the truth nor acted with a
bad motive. 5 7 If an employer does not abuse his conditional privilege
against defamation liability, the employer retains his privilege and will not
be liable for statements the employer made to or about the employee. 8

Although the doctrine of self-publication initially appears radically to
extend employers' liability, the doctrine, in actual practice, merely applies
to employment termination situations a long-recognized exception to the
defamation publication requirement.159 By recognizing the compelled self-
publication doctrine, courts allow discharged employees to hold their former
employers responsible for injuries that the employers have caused by mali-
ciously making false and defamatory statements to employees. 60 If courts
properly limit the compelled self-publication cause of action, the cause of
action should not subject employers to unwarranted liability.' 6' Employer
response to the self-publication doctrine will be crucial in determining
whether the self-publication doctrine will impact positively on relations
between employers and employees. If employers respond to the self-publi-
cation doctrine by refusing to communicate to employees the reasons for
the employees' dismissals, both employers and employees will suffer from

155. See Martin & Bartol, Potential Libel and Slander Issues Involving Discharged
Employees, 13 EiPLOYEE RELATIONS L. J. 43, 59 (1987) (identifying eight steps that employer
can take to reduce risk of liability when employer discharges employee).

156. See supra note 3 (plaintiff has defamation cause of action if defendant makes
defamatory statements that are false).

157. See supra notes 137-40 and accompanying text (discussing ways employer can abuse
conditional privilege).

158. Id.
159. See supra notes 47, 101-09 and accompanying text (discussing manner in which

compelled self-publication cause of action fits within recognized exception to publication
requirement).

160. See supra notes 126-29, 141 and accompanying text (discussing how employers who
act in good faith need not worry about compelled self-publication liability).

161. See supra notes 126-129 and accompanying text (proper limits on self-publication
doctrine will prevent employees from using doctrine to recover for warrantless defamation
claims against former employers).
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the lack of communication. 6 2 Because the self-publication doctrine, however,
threatens only employers who maliciously make false and defamatory state-
ments to discharged employees, recognition of the doctrine only should
cause employers to take reasonable steps to ensure the accuracy of statements
that the employers make to and about employees. 163 The potential problems
that the doctrine of compelled self-publication may cause do not justify
denying injured employees what may be their only means of redress against
employers who have wronged them.

CHARLES S. MURRAY, JR.

ADDENDUM

On August 8, 1988, the Colorado Supreme Court reversed the decision
of the Colorado Court of Appeals on the issue of compelled self-publication
in Churchey v. Adolph Coors Co., No. 86SC183 (Colo. Aug. 8, 1988)
(WESTLAW, CO-CS Database). In Churchey the Colorado Supreme Court
held that a defamation plaintiff may establish the element of publication
with self-publication if the plaintiff proves that the defendant could have
foreseen that the plaintiff would have been under a strong compulsion to
publish the defamatory statement. Id. The Colorado Court also stated that
a conditional privilege protects an employer for statements that the employer
makes to an employee when discharging the employee. Id. The Churchey
court held, however, that a plaintiff employee can overcome this privilege
by proving that the employer knew the statement was false or acted in
reckless disregard of the statement's veracity. Id. As a result of the Churchey
decision, every court that expressly has considered the self-publication cause
of action in the context of employee discharges has recognized the cause of
action.

162. See supra notes 150-52 and accompanying text (if employers cease to inform employees
of reasons for employees' dismissals, both employers and employees will suffer).

163. See supra note 141 and accompanying text (recognition of compelled self-publication
doctrine threatens only those employers who make false and malicious statements to discharged
employees).


