


















JOSEPH STORY

As a result, they bought them in great numbers. Of course, most lawyers
did not read his books because they fancied his lofty ideas about natural
law or his quixotic notions about a "science of law." Instead, they were
interested in the dozens of cases he collected and arranged according to
his own wonderfully useful organizing scheme. Regardless of their moti-
vation, however, lawyers read Story's books, and that is the point: Story's
vision of law was interlarded with lawyer's law so thoroughly and so
naturally that countless hardheaded lawyers found his books indispensable.
Without even knowing it, they became* his agents, carrying his ideas and
his vision into practice.

C. Story's Willingness and Ability to Publicize and Disseminate His
Ideas

Story's ability to translate his vision of law into more than an idle
dream greatly was enhanced by his temperament. He was of solid Puritan
stock, and he appears to have been a born New England schoolmaster.
His subject, however, was American law rather than the catechism, and
his classroom was not confined to any one school, not even to Harvard.
He was teacher to a Nation. And he was always teaching. As a member
of the United States Supreme Court, he handed down opinions that were,
on matters of general interest, often lectures on the duties of good
citizenship directed to the literate public. On more technical points of law,
he tended to deliver learned discourses, rather like law review articles,
aimed at instructing the bar.

Likewise, as a legal commentator, Story addressed practicing lawyers
in the language they could best understand. Being a good teacher, he did
not aim too high. Knowing that the standards of legal education in this
country were then abysmally low, he was at pains to speak clearly and,
like a teacher instructing a class of mature but intellectually unsophisticated
adults, he sensed his students' need for something solid and unambiguous.
He therefore gave them black letter law even if there was none. But he
also gave them more. He sought to familiarize his countless unknown
reader/students with general principles, and to identify difficult issues
while plying them with a plethora of elegant and impeccable "authorities"
upon which they, as practioners, could base their own cases. At the same
time, he helped build, through them, a respectable body of precedent
throughout the land.

But it was undoubtedly as a law professor that Story was most at
home. Surrounded by young men with proven academic ability, intellectual
ambition, and good personal prospects, he must have felt like Blackstone
lecturing to the scions of the English squirearchy in eighteenth century
Oxford. The flower of the Nation's youth were in his Harvard classroom
and, through them, he had the opportunity to train a class of lawyers
equal to the learned jurisconsulats of Rome and the proud barristers of
England.

Such was his goal for this most favored group. But they would have
to be trained in ways appropriate for a Nation in which law was destined
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to play a unique role. Indeed, they would have to study law as a "science"
to understand it fully and to be able to make it serve the Nation most
effectively. Story also realized that such an undertaking necessitated a
permanent institution with a carefully crafted curriculum dedicated to this
important task. He made the still ill-formed Harvard Law School of the
1830s and 1840s the receptacle of his hopes and the embodiment of his
vision. During the 1870s, scarcely a generation after his death, the Harvard
Law School became, under the inspired leadership of Dean Christopher
Columbus Langdell, the fulfillment of Story's dream. Langdell made it
an institution dedicated to the study of law as a science and to training a
cadre of lawyers capable of assuming leadership of the American bar and
determining the course and direction of legal change. There the spirit of
Story lived on.

Story the law teacher educated a nation about the virtues, the mys-
teries, and the mission of law. For more than forty years he spread his
message as widely, in as many ways, and to as many different types of
persons as he could. Being a natural teacher, he managed to convey to
all of them some of his own enthusiasm for law. No one knows how, or
how many "students" he touched. There is, however, every reason to
believe that our Nation and our law are both richer for his efforts.

II.

Such was the manner of a man who, in 1835, published a two-volume
treatise entitled Commentaries on Equity Jurisprudence as Administered
in England and America. The book was an instant success, and a second
edition came out in 1839. Other editions followed in 1843, 1846, 1853,
1857, 1861, 1866, 1870, 1873, 1877, 1886, and lastly in 1918. The treatise
also was published in London in 1839, 1892, and 1920; and John N.
Pomeroy, whose treatise on the same subject gradually replaced Story's
as the standard work in this country, noted that Story's was "one of the
few American law books that is frequently cited by the English courts."
(Pomeroy made this concession, however, only after dismissing Story's
treatise with the faintest of faint praise: "It presents the results of the
English cases up to its date with all its famous author's learning, grace-
fulness of literary style, and entire absence of originality.")

In 1838 Story published what he called "an appropriate sequel to my
former work on Equity Jurisprudence." He was referring to his treatise
entitled Commentaries on Equity Pleadings, and the Incident Thereof,
According to the Practice of the Courts of Equity, of America and
England. As suggested earlier, Story, the teacher, was always conscious
of the wants, needs, and limitations of his students. In this instance, he
was sensitive to the needs of the practicing bar. Undoubtedly he feared
that his earlier work, Equity Jurisprudence, which was essentially an
exposition of the leading principles of "an important branch of the science
of law," may have been too abstract for some of his more practice-
oriented student/readers. Hence, in the second book he brought the
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abstract subject down to earth. Leaving nothing to chance, he set out to
connect the previously illuminated principles with the actual forms of
proceedings followed in the courts of equity. Once again, he accurately
gauged the needs of the students in his extended classroom. Only two
years later, in 1838, a second edition was called for, and subsequent
editions followed in 1840, 1844, 1848, 1852, 1865, 1879, and 1892.

Clearly, Joseph Story had a major impact on equity jurisprudence in
this country. Hence, we must consider the importance he ascribed to the
subject, as well as his approach to it.

Two points must be borne in mind. First, Story published Commen-
taries on subjects other than equity. In addition to equity jurisprudence
and equity pleadings, he wrote on bailments, the Constitution, conflict of
laws, agency, partnership, bills of'exchange, and promissory notes. Second,
his interest in equity began very early in his legal career and continued
with remarkable persistence for some forty years. As both of these points
bear on his decision to publish his treatise on Equity Jurisprudence, a
word about each is in order.

A. Circumstances Leading to Story's Commentaries

In 1829, while still an active member of the United States Supreme
Court, Story accepted the newly created Dane Chair in Law at Harvard
University. The Chair was endowed by Nathan Dane (1752-1835) from
funds he had earned from his own legal publications. Dane made the gift
to Harvard contingent upon Story becoming the first incumbent.

Undoubtedly, one reason Story accepted the added burden of lecturing
while sitting on the Supreme Court was his tremendous intellectual energy.
A fast and astonishingly efficient worker, Story, like Justice William 0.
Douglas of a later era, simply found that his judicial duties did not keep
him fully occupied. There was, however, another more melancholy reason.
Story was disturbed by the rising tide of popularism that became ever
more evident in Washington during the late 1820s and reached a triumphant
peak in 1828 when Jackson won the presidential election. As stated earlier,
Story found these roiling circumstances most depressing. The Dane Pro-
fessorship provided him a welcomed opportunity to spend more time in
Cambridge among promising law students. Not surprisingly, therefore,
Story returned to Harvard, on a part time basis, the same year Jackson
moved into the White House.

In his Inaugural Lecture at Harvard, Story noted that "the duties of
the Dane Professorship are, in the first instance, to deliver lectures upon
the Law of Nature, the Law of Nations, Maritime and Commercial Law,
Equity Law, and lastly the Constitution of the United States." And so he
did. Between 1832 and 1845 Story faithfully published his professorial
lectures in the form of nine treatises which, collectively, make up his
celebrated Commentaries on American Law. The subject matter obviously
tracked the "duties" Dane imposed upon the incumbent of the Chair he
had created. It also reflected the natural law hierarchy to which Story was
so deeply committed.
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The circumstances surrounding Story's appointment to the Dane Chair
raise two immediate questions: Why did Dane wish to endow a law chair
at all? and, more particularly, Why did he insist that Story, and only
Story, could hold it? These questions deserve brief comment.

The answer to the first question is that Dane was keenly aware of the
chaotic state of American (and English) law. He knew that the traditional
common law mode of reasoning produced an unending array of details
about individual cases. He also knew that those very details concealed the
basic principles of our law from even the most experienced lawyers.
Consequently, law students were poorly trained, lawyers represented their
clients inadequately, and judges often failed to do justice to the parties
and to the legal system itself. In his view, the promise of American law
was being dissipated and lost in the masses of undigested statutes and
decisions issuing from the welter of U.S. and English jurisdictions.

Dane knew of what he spoke. For some forty years, beginning in
1795, he had been an indefatigible student of American law. Following
the tradition of English legal scholarship, he had pursued the subject
relentlessly through dozens and dozens of individual cases and statutes,
and he had struggled to find in them some kind of order and underlying
general principles. Finally, in 1823, he managed to bring his herculean
labors to an end: he published, in eight volumes, his General Abridgment
and Digest of American Law. A ninth, and final, volume appeared in
1829.

Weary from his efforts, Dane knew that he had not solved the problem.
He also knew that it would not go away. What was still desperately needed
was an overview of the entire legal system, broad in outline and accurate
in detail, based on clearly identified principles, with its various parts
integrated into a coherent whole. But who had the necessary learning,
creative energy, mental discipline, and philosophic outlook to take on such
an enterprise?

The answer, of course, was Story, a long-time acquaintance of Dane
and a fellow worker in the tangled field of legal scholarship. Dane long
had admired Story, but the inspiration to name him to the new chair may
have come from a review Story published of Dane's Digest in 1826. It
was no ordinary review. Rather, it was a critical survey of the traditional
forms of Anglo-American legal literature, including commonplace books
and abridgments, as well as digests. Story thus discussed Dane's work in
the context of a long line of legal scholars (which Story traced back to
"the earliest abridgment of the law" by Nicholas Stratham, .c.1468),
endeavoring to summarize or restate in systematic form the (unwritten)
common law.

Dane realized that the author of the article, Story, was sympathetically
aware of the problem with which he, Dane, had so long struggled. He
must also have sensed that Story was the one man capable of doing for
American law what Sir William Blackstone had done for English law.
Dane took the necessary steps to make sure that Story did it.

As was well known at the time, Blackstone's epoch-making Commen-
taries on the Laws of England, published between 1765 and 1769, had
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first taken the form of lectures delivered in Oxford. The remarkable
success of those lectures inspired Charles Viner to create a chair (bearing
the donor's name) in order to assure that Blackstone would be financially
able to continue giving his lectures. And from that bit of largesse issued
one of the greatest law books in history.

Viner, like Dane himself, had been an old-fashioned legal scholar
who, between 1741 and 1756, had published a Compendium of English
Law, in 23 volumes. Story had referred to Viner's work in his article
about Dane's Digest, even repeating the saga of Blackstone and the Viner
Chair. But there was an even more pertinent and poignant parallel between
Viner and Dane. Despite their heroic efforts to clarify the common law,
both Viner and Dane knew that they had been less than successful. (Story
had pronounced Viner's work "both long and confused.") And it was, at
bottom, their enlarged awareness of the hopelessly disorganized state of
the common law, together with a keen sense of the failure of their own
efforts to remedy the situation, that drove these two veterans of traditional
forms of legal scholarship to create university chairs for the study of law.
It is no coincidence that they both did so out of their earnings from their
legal publications. True scholars that they were, they were humbly return-
ing their profits to law itself, the subject to which they were dedicated,
to be put to new and more productive purposes.

Be that as it may, there is no doubt that Dane was well aware of
Story's rare, Blackstone-like ability to make law intelligible and coherent,
and that he decided to emulate Viner by endowing a chair (also out of
the earnings from a Digest) for the American Blackstone.

B. Story's Preoccupation with Equity

From the beginning of his legal career Story had a persistent interest
in equity. In 1807, when he had been a member of the Essex County,
Massachusetts bar for only six years, and had been elected to the Mas-
sachusetts House of Representatives, he chaired a committee and drafted
a bill that called for the creation of a court of equity in the Commonwealth.
The bill failed. In 1820, while a member of the United States Supreme
Court, he served as a delegate to the Massachusetts Constitutional Con-
vention. Once again he raised the issue of creating a court of equity in
Massachusetts. This time, as chairman of the Commission on the Judiciary,
he drafted a four point proposal for judicial reform. One point gave the
state courts equity jurisdiction. Again the measure failed.

Later that same year he wrote a lengthy article entitled Chancery
Jurisdiction in the North American Review. The occasion for the article
was the recent publication of Johnson's New York Chancery Reports,
consisting, for the most part, of cases decided by Chancellor Edward
Kent. In the article Story took the opportunity to extol the virtues of
equity as administered in New York under the rigorous discipline of the
strong-willed Kent. Story clearly hoped other states, including his own,
would adopt or emulate the New York model.
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Ten years later, in 1830, Story contributed a brief article entitled
Equity to the multivolumed Encyclopedia Americana, which was edited
by his friend, Francis Lieber, a struggling young German emigre scholar.
Shortly thereafter he began publishing his Dane lectures, and in 1835 and
1838 his two Commentaries on equity (Equity Jurisprudence and Equity
Pleadings) appeared.

It is clear that Story had a long and continuing interest in equity. Our
final inquiry, therefore, must be to explore briefly the nature of that
interest and its significance to his larger vision of the role of law in
America.

III.

Even in Story's day equity had long been a problem for Americans.
It had been a problem for Englishmen for a much longer time. And it
has always been a problem for human beings living under any kind of
law. To understand Story's treatment of this bedeviled subject, we must
briefly consider, first, the general problem of law and equity and, second,
the form it took in England. Then we shall consider equity in the new
world.

A. The Problem of Law and Equity: Two Paradigms

The basic difficulty in grasping the nature of the relationship between
law and equity has to do with the definition of the word "law." Law
implies universality and uniformity. Life, however, is lived by individuals
who differ from each other in their genetic makeup, social background,
education, and the circumstances in which they find themselves at any
given time. The problem, therefore, is whether law, with its intrinsic
indifference to such differences, can be imposed upon a society of unique
individuals without tyrannizing some of them.

Two sharply different approaches to the problem emerged in the
ancient world. Plato observed that no universal rule could be applied
uniformly to individuals without causing, in some cases, unjust hardship.
He suggested, therefore, that the very idea of law forces us to make a
difficult choice. We must either impose the law blindly, disregarding all
extenuating factors, and treat everyone as if they are the same, or we
must make "exception" to the law, thereby undercutting its authority and
indeed its reason for being. In Plato's view there was no solution to the
dilemma. He thought that if the integrity of law was to be upheld, the
only course of action was to impose the law to the letter. If rigid
application of the law led to unjust hardship, Plato thought there should
be an authority or source of relief outside the law and the legal system
altogether, to which the deserving victims of law could appeal for relief.
Such extralegal relief is a form of "equity."

Aristotle begged to differ with Plato. Aristotle said that if law is
administered "justly," rather than blindly, there is no need to go outside
the legal system for relief. He thought that judges had a duty to make
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distinctions and to draw delicate lines in considering the unique circum-
stances of each case coming before them. Implicit in Aristotle's approach
is the idea that judges do more than apply the rules of law mechanically.
In applying the law to the situation, Aristotle believed judges added an
indispensable humanizing factor to the legal process. That extra factor,
by which judges save law from its own rigidity and injustices, is also a
form of "equity." Hence, much confusion existed.

These two paradigmatic forms of "equity"-Plato's extralegal version
and Aristotle's legal (or really judicial) kind-are still with us. Even today,
if our law causes grave injustices or fails to give justice we demand
something more (or less) than law, strictly speaking. That "something,"
a congenitally missing "X" factor which, when added to law, will bring
it closer to justice, is the quintessential equity. In this sense "equity" is
really a talismanic symbol in the basic legal equation: Law + Equity =
Justice. What form equity takes and what name we give it differs from
time to time and from place to place. But so long as law falls short of
justice, as it must, there will always be demands for equity.

While philosophers differ widely as to the meaning of such slippery
terms as "law," "justice," and "equity," societies and everyday lawyers
have been forced to define them empirically. That is, having established
a legal system, they have developed (consciously or otherwise) some
variation of the Platonic or the Aristotelian form of equity to make their
legal systems work more effectively, if not more justly. By so doing, they
have defined "equity" in fact, if not in theory.

One important part of understanding our (or any) legal system is,
therefore, to be aware of the basic paradigm of equity adopted by a given
legal system, and any variations and changes in its forms, because legal
systems can and do change through time. As they become more complex,
they generate new and more complex forms of law. The new forms of
law, no less than the old, demand new forms of equity.

B. Equity in England

For historical reasons too intricate to discuss here, England adopted
the Platonic paradigm. That is, the Crown-rather than the judges-came
to be the source of (extralegal) equitable relief.

The medieval kingship was widely assumed to be "the fountain of
justice." Not law, but justice. In theory, the king delegated his responsi-
bility over law to the judges. If parties found no justice in law, they had
recourse to the king (with his residual powers over law and his higher
obligation to see that justice was done) for relief from the injustices or
shortcomings of law itself. The king was, in short, the extralegal source
of Platonic equity.

In time the king delegated responsibility for such matters to his
chancellor, who was often called "the keeper of the king's conscience."
Gradually, there grew up around the chancellor a court with its own
jurisdiction. As most chancellors were clergymen trained in canon and
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Roman (rather than the common) law, they developed a quasi-legal system
fundamentally different from the common-law system. In the first place,
they adopted procedures appropriate to humble supplicants praying for
relief (rather than plaintiffs demanding their legal rights, as in the common
law courts). Second, as the relief was given in the discretion of the Crown,
the petitioners had no right to a jury trial and, in fact, the proceedings
were carried out wholly in writing. Finally, the chancellors only took
jurisdiction over the individuals, not the legal "cause of action" involved,
and accordingly they framed remedies, derived from canon law with its
concern about things spiritual, including matters of conscience and motive,
that were suitable for their unique in personam jurisdiction.

The Court of Chancery, as it was called, thus became the major forum
in which the "equity" powers of the Crown were put into use, though
several other "prerogative" courts-such as the Court of the Exchequer
Chamber, the Court of Requests, and the Star Chamber-also exercised,
in a more limited context, the equitable powers of the Crown. The
chancellor and the chancery also had other functions, many of which were
not of an equitable but of an administrative nature. Nevertheless, in
England the term "equity" came to refer loosely to proceedings in the
chancellor's court.

Thus, in England the early established (Platonic) version of equity-
a supplementary source of extralegal relief from injustice caused by law
itself-gradually crystalized into a second legal system with its own distinct
jurisdiction, procedures, and remedies. As an emerging legal system it
faced the basic problem common to all other legal systems: that is, whether
its law (chancery-law equity) should consist of lawlike rules that promoted
certainty and predictability, or whether it should take the form of ad hoc
determinations tailored to fit the circumstances of each particular case.
Of course, the more it tended towards the former, the less it resembled,
or served the function of equity.

For reasons more closely related to political history than to legal
philosophy, powerful forces transformed the equity administered by the
chancery into an ever more legalistic form of chancery law. One such
force was the pressure from the common law bench and bar.

As might be expected, the existence of an institution resembling a
second court system stimulated intense, often unseemly rivalry with the
common law court system. The fact that the early chancellors were
clergymen, trained in a noncommon law (Roman canon) legal tradition,
added suspicion, hostility, and a full measure of misunderstanding to the
rivalry. Moreover, because of chancery's historic concern for matters of
trust and fiduciary relationships, and its capacity (through special masters
and administrators) to deal with complicated trusts, large landowners came
to prefer chancery to the clumsier and less flexible common law courts.
It has been said that, by the seventeenth century, one out of every five
of the great estates of England came under the scrutiny of the Chancellor
every generation.

Clearly chancery, with its royal connections, was a serious rival, and
indeed a threat to the common law itself, but it had become too important
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to be summarily abolished. Accordingly, the common law lawyers launched
a long campaign to transform the Court of Chancery into a veritable
common-law court. They continued to get common law lawyers named
Chancellor, they demanded that chancery decisions be reported and fol-
lowed as precedent, and they sought to define (and delimit) the scope of
chancery jurisdiction strictly in legal terms. The movement reached its
logical climax in 1818 when the Lord Chancellor asserted in a celebrated
dictum in Gee v. Pritchard, 2 Swanst. 414 (1818) that:

The doctrines of this court ought to be as well settled, and made
as uniform almost as those of the common law, laying down fixed
principles, but taking care that they are to be applied according
to the circumstances of each particular case. I cannot agree that
the doctrines of this court are to be changed with every succeeding
judge. Nothing would inflict on me greater pain, in quitting this
place, than the recollection that I had done anything to justify the
reproach that the equity of this court varies like the Chancellor's
foot.

Equity had become, in short, as legalistic as law. England had two
legal systems, one called chancery. Whether it had any equity is an open
question.

As a result of this lawyer-led movement, the ancient equity problem
underwent a remarkable turnabout. The traditional quasi-moral question
of how to make law more just through some form of equity was translated
into a legal problem of how to make the Court of Chancery and its equity
jurisdiction conform more closely to the legal standards of the law courts
(that is, universality and uniformity of application and predictability). The
original reason for having anything called "equity"-that is, to allay the
hardships caused by the nature of law itself-seems to have been lost.

By the early nineteenth century, when the United States was just
coming into being and Story was deeply concerned about the role equity
should play in the new Nation, many people in England thought that, for
whatever reason, England had two legal systems, not one. It had thereby
more than doubled its legal woes for the second system-commonly
referred to as "equity" or "chancery"-was both costly and grotesquely
inefficient. Indeed, the state of English equity at that time was widely
thought to be a national disgrace. Readers of Charles Dickens's Bleak
House readily will agree. Jeremy Bentham summed up its evils in three
words: expense, delay, and vexation.

Moreover, by Story's day, English equity had become closely identified
with one particular Chancellor, Lord Eldon, who sat on the woolsack
from 1801 to 1827. Often called the "best hated man in Britain," he was
described by Walter Bagehot (in an essay written a generation after his
death) as follows:

As for Lord Eldon, it is the most difficult thing in the world to
believe that there ever was such a man; it only shows how intense
historical evidence is, that no one really doubts it. He believed in
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everything which it is impossible to believe in-in the danger of
Parliamentary Reform, the danger of Catholic Emancipation, the
danger of altering the Court of Chancery, the danger of altering
the courts of law, the danger of abolishing capital punishment for
trivial thefts, the danger of making land-owners pay their debts,
the danger of making anything more, the danger of making any-
thing less.

It is little wonder that in England the term "equity" had become a very
bad joke.

Such was the fate of chancery-law equity in England. The fate of
other forms of equity, especially Aristotle's spirit of justice within the
law, is perhaps more problematic. Suffice it to say that in 1952 Lord
Denning, who was then Master of the Rolls, called for a "new equity."
In his words: "There must rise up another Bentham to expose the fallacies
and failings of the past and to point the way to a new age and a new
equity."

C. Equity in the New World

Equity was troublesome to Americans from Colonial times. One prob-
lem was its historic association with the Crown. As stated earlier, equity
stemmed from the king as "the fountain of justice." Thus, the perceived
value of crown-equity, whether administered by the king personally or
through his chancellor, depended, at bottom, on attitudes towards the
Crown. So long as the medieval notion of kingship prevailed, faith in (or
deference to) the king and his judgment was a compelling reality. Royal
prerogatives and broad discretion, including the authority to intervene in
the judicial process to make law just, were accepted as inherent in royal
power. Once faith in the kingship came into question, however, such
exercises of power appeared in the eyes of many to be arbitrary, capricious,
and tyrannical.

The kingship ideal was shattered in England during the seventeenth
century. One king lost his head and yet another fled from his throne. Out
of the turmoil rose a new form of government, a bicameral parliamentary
system, bolstered by the elegant fiction that "the king in Parliament" is
sovereign. The rise of Parliamentary Sovereignty had been materially aided
by members of the common law bench and bar. One of their main enemies
had been their rivals, the (royal) prerogative courts, one of which was the
Court of Chancery. The champions of the common law-including John
Sleden, Lord Coke, and Sir Matthew Hale-deplored royal intervention
in the judicial process for whatever reason. Through Parliament they
abolished the worst offenders, including the Court of the Star Chamber
and the Court of Requests. A bill to abolish chancery was introduced but
not acted upon, probably because the work of that court had become,
practically speaking, too important to trifle with.

Be that as it may, chancery and equity had become firmly associated
in the public mind with the king's arbitrary and capricious abuse of power.
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At the same time, the common law, under the spirited leadership of Lord
Coke, became linked with the virtues of the Ancient Constitution, Magna
Carta, and opposition to an unpopular king. It was touted as England's
bulwark against tyranny.

Many colonists in America who favored Parliament instead of the
Stuart kings became, if not champions of the common law, detesters of
the Crown and everything associated with it, including the chancellor and
chancery. For purely political reasons, therefore, equity started off in this
country with a black eye. Also, the fact that one of the most common
grievances in the colonies was the arbitrary and capricious behavior of
Crown officials (precisely the same criticism leveled at English chancery
law) did little to promote equity's popularity or good name.

It also has been suggested that New Efiglanders, especially, with their
strong Puritanical heritage, may have resisted any law-related institution
purporting to probe the consciences of men, as equity surely does. (One
of the most curious aspects of the history of English equity is how it
started with an appeal to the king's conscience and ended up weighing
that of the parties.) Certainly religious zealots that fled their homeland
rather than submit to the dogmas of the Anglican church were not likely
to expose their consciences to the scrutiny of chancellors or any other
representatives of the Crown.

For whatever reasons, however, American Colonial attitudes towards
equity were bound up with English tradition and, generally speaking, the
forms equity took in the new world mirrored local attitudes toward
England itself. Thus, in those colonies, and later states, that had a powerful
class of leaders who identified closely with the mother country-such as
Virginia, South Carolina, and to a lesser degree New York-the home
system was replicated: a separate court of chancery with traditional English
chancery jurisdiction, presided over by a chancellor, was established. In
colonies in which the dominant classes were strongly hostile to England
and things English-such as those in New England-the English chancery
model was rejected altogether or in large part, and equity-not chancery
law but equity-was sought in other, perhaps more appropriate ways. In
some of these states, for example, the jury was given a part in what would
be chancery cases in England.

The United States Constitution reflects the colonial ambivalence on
the matter. It created a federal judiciary with power extending to "cases
in law and equity" but it did no more. It created no office of chancellor
and no court of chancery. It gave no hint as to the scope of equity
jurisdiction. Indeed, it offered no meaning of "equity" itself. All it did,
in fact, was to raise questions that send us back to Plato and Aristotle.
In our quest to make American law just, the former colonists, as Founding
Fathers, had to ask themselves whether the new Nation should emulate
England's dual system of law and chancery law. If not, where, outside
the legal system, should we look for equity? To the President with his
pardoning power? To "the people" as sovereign, acting through their
elected legislative representatives? Or to our judges, expecting them to be
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Aristotelians, administering law in a just (rather than strictly legal) man-
ner?

From the inception of this Nation, equity was a problem with political,
historical, jurisprudential and legal overtones. The Founding Fathers talked
much about law and a Nation under law, and a law of laws, not a law
of men. But they said very little about the quintessential problem of law
and the diversity of human beings. They made scant provision for relief
from the injustices caused by law, and they did still less to protect
individuals from the abuse of law and lawfully delegated powers of
responsibility over other persons.

The nature and form of equity in a Nation in which "the people,"
not a king, were sovereign was a novel and pressing problem.

IV.

Story approached the problem of equity as (i) a devotee of natural
law; (ii) a student of English law; and (iii) an American with a vision of
the legal order that should be established and prevail in this country.

Natural law theorists typically associated equity with "natural jus-
tice"-which to Story meant "honesty, right, and ex aquat bono." He
naturally endorsed these values. Moreover, insofar as natural-law equity
represented "soul and spirit" of the law, he agreed that it was naturally
superior to positive law. Thus he asserted (in true Aristotelian fashion)
that, in interpreting statutes, judges should look to the intention of the
lawmakers, rather than to the letter of the law. But beyond that, Story's
vaunted interest in natural law played a very minor role in his treatment
of equity.

The reason is that he was a common-law lawyer to the core; his real
frame of reference in legal matters was England and its legal tradition;
and hence his views of equity were based on English chancery law rather
than the "natural justice" ideas of the natural law school. In fact, he
disposed of the latter in the first thirty pages of a 750-page tome.

As a student of English law, he was privy to the debate then raging
between reformers who would abolish the court of chancery and merge
law and equity, and defenders of the existing bifurcated system; and he
carefully weighed the merits of Lord Kames' arguments against having a
separate equity court, but came down firmly on the side of the status
quo. To Story's great credit, he managed to observe the often unseemly
fracas without losing sight of the fact that his real interest in the matter
was not what should be done in England but in this country. His concern
was always the same: granted the horrors and abuses of English chancery
law in the past (which he outlined in a chapter on the origin and history
of the subject), what can we, as Americans, glean from the experience
that would strengthen our law and legal system?

He reached two main conclusions: (i) chancery law was so deeply
rooted in the English legal tradition that it was indispensable to under-
standing English-and therefore American-law; and (ii) the Court of
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Chancery had developed certain unique characteristics, both procedural
and remedial, that were of great potential value to our court system.

Story explained that, for historical reasons, the Court of Chancery
had jurisdiction over matters of conscience, such as fraud, trust, and
confidentiality; and he further noted that, because of its close relationship
with the Crown, the Chancellor had inherited a special ("tutelary")
jurisdiction over certain classes of persons that were vulnerable to abuse
because of circumstances beyond their control. Also, because of its roots
in canon law, equity had developed a number of remedies unknown to
the law courts-such as injunctions, specific performance, and discovery-
that often were far more practicable than the money damages law courts
awarded. All of these aspects of English law had developed outside the
common law, and they were as important, in their way, as the common
law itself.

Following the plan of John de Grenier Fonblanque (1760-1837), the
author of an earlier treatise on the subject, Story structured his discussion
of equity jurisprudence in terms of the jurisdictional relationship between
England's two court systems: that is, matters in which the court of chancery
had (i) exclusive, (ii) concurrent, and (iii) auxiliary jurisdiction. Arranging
cases in categories under these three headings, he gave substance to
chancery law while demonstrating how it had developed, symbiotically,
beside the common law. To him, the point was clear: our law, because it
was derived from England, needed chancery law to make it whole.

But Story advocated a system of equity jurisdiction for more affir-
mative reasons. First, he admired the flexibility of the court of chancery
as compared to the rigidity of the law courts. Notwithstanding the horrid
reality of English chancery, he envisioned such courts dealing far more
efficiently, and effectively, with commercial matters and patents than law
courts. He did so because he believed chancery procedure was less formal
and more adaptable to modern needs.

Most important of all, however, he realized that the tension between
law and justice was inevitable. He also knew that a healthy legal system
must anticipate public dissatisfaction with law that is cold, unbending,
and uncompromising. Some kind of equity was therefore essential. The
only question was what kind of equity was appropriate in a nation of
freemen.

To Story, the man of law, the answer was clear. Equity meant English
equity and English equity meant chancery law. His reason: in chancery
law there was discretion-more discretion than in the law courts-but it
was judicial (rather than arbitrary) discretion. Story's favorite equitable
maxim was one attributed to Lord Hardwick: "equity follows law." As
such, it strengthened public confidence in law by improving what later
legal reformers would call its "social performance," without subjecting it
to the whim and caprice of the public. He found great comfort in the
limits Lords Nottingham, Hardwick, and Eldon had imposed on English
equity, but he also saw much promise in the "moral machinery" of equity.
As a part of the new "science of law," equity would be overhauled,
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streamlined, and modernized for use in the new Nation. Best of all, it
would remain in the control of a learned bar-not vulgar politicians-that
could use it as a rational and reasonable means of introducing moderation,
flexibility, and change into law itself, thereby making it even more effective
and more just.

Such was Story's fondest hope for American law and equity.
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