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manipulation cases contained in previous sections of this Article seems
to demonstrate that, instead of “trickery” and “deceit,” the proven
manipulators have relied upon the open and heavy-handed use of raw
economic power that the victims were all too painfully aware of. The
court’s equation of manipulation with *“deceit,” therefore, is ques-
tionable.

In Great Western Food Distributors, Inc. v. Brannan, the court of-
fered the following definition of a “corner”:

[A] corner is the executed plan of manipulation of prices of a
given commodity whereby a trader or group of traders gains
control of the supply or the future demand of a commodity and
requires the shorts to settle their obligations, either by the pur-
chase of deliverable quantities of the supply or offsetting long
contracts, at an arbitrary, abnormal and dictated price imposed
by the cornerer. This manipulation may be effected by creation
of an artificial demand through purchases of long contracts in ex-
cess of the known deliverable supply . .. or by the purchase of all
of the available cash supply ... or by a combination of both. .. .22

This definition should not be read to mean that a large long position, or
control of the cash supply, in and of itself, will necessarily create the op-
portunity for price manipulation. The shorts must be effectively.
foreclosed from satisfying their obligations through botkh channels— ofi-
set of futures and cash delivery —except with the dominant long before
the requisite economic power to dictate prices will exist.

In Volkart Brothers, Inc. v. Freeman, the court quoted from
testimony given by an industry representative at a congressional hear-
ing as to the meaning of “manipulation”:

Manipulation is, “any and every operation or transaction or prac-
tice . .. calculated to produce a price distortion of any kind in any
market either in itself or in relation to other markets. If a firm is
engaged in manipulation it will be found using devices by which
the prices of contracts for some one month in some one market
may be higher than they would be if only the forces of supply
and demand were operative. ... Any and every operation, trans: .
action [or] device, employed to produce these abnormalities of
price relationship in the futures markets, is manipulation.”*?

The court in Volkart did not rest on the witness’ personal definition but
elaborated upon it:

Certainly the term “manipulate” means more than the charging
of what some may consider to be unreasonably high prices.

= 201 F.2d at 478-79.
# 311 F.2d at 58.
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Otherwise, there would be grave doubts as to the constitutional-
ity of the statutes. ... [T]here must be a purpose to create prices
not responsive to the forces of supply and demand; the conduct
must be “calculated to produce a price distortion.” There may be
a squeeze not planned or intentionally brought about by the peti-
tioners. Such a squeeze should not result in their being
punished.?

And to underscore the importance of intent and purpose, the court
reiterated that “it must appear not only that they profited® from a
squeeze, but that they intentionally brought about the squeeze by plan-
ned action.”?®

In Cargill, Inc. v. Hardin, the court observed that “[t]he methods and
techniques of manipulation are limited only by the ingenuity of man,”#’
apparently meaning that manipulation can be triggered by a variety of
events such as false rumors intended to cause shock waves in the
market. But, with respect to a market manipulation brought about by
trader action, the court offered very precise definitions of both a *“cor-
ner” and a “squeeze”:

In its most extreme form, a corner amounts to nearly a monopoly
of a cash commodity, coupled with the ownership of long futures
contracts in excess of the amount of that commodity, so that
shorts —who because of the monopoly cannot obtain the cash
commodity to deliver on their contracts—are forced to offset
their contract with the long at a price which he dictates, which of
course is as high as he can prudently make it.

A squeeze is a less extreme situation than a corner. In this
case, there may not be an actual monopoly of the cash commodity
itself, but for one reason or another deliverable supplies of the
commodity in the delivery month are low, while the open inter-
est on the futures market is considerably in excess of the deli-
verable supplies. Hence, as a practical matter, most of the shorts
cannot satisfy their contracts by delivery of the commodity, and
therefore must bid against each other and force the price of the
future up in order to offset their contracts. Many squeezes do

2 Id. at 58-59. )

# Tt is unlikely that the Volkart court meant more, in its reference to “profit,” than
that the manipulation was pursued in search of a benefit. Later cases have so read that
statement. Cargill, Inc. v. Hardin, 452 F.2d at 1163; Hohenberg Brothers Cotton Co.,
[1975-1977 Transfer Binder] Comm. Fur. L. REP. (CCH) 20,271, at 21,478.

#8311 F.2d at 59.

#1452 F.2d at 1163. Regrettably, the Cargill court’s statement is sometimes hidden
behind by persons making reckless accusations of manipulation without any of the proof re-
quired in the court decisions discussed in this Article. The court of appeals in Cargill surely
did not intend that result.
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not involve intentional manipulation of futures prices, but are
caused by various natural market forces, such as unusual
weather conditions which have caused abnormally low crop pro-
duction or inadvertent destruction of a substantial volume of the
commodity itself. However, given a shortage of deliverable sup-
plies for whatever reason, the futures price can be manipulated
by an intentional squeeze where a long acquires contracts sub-
stantially in excess of the deliverable supply and so dominates
the futures market—i.e., has substantial control of the major
portion of the contracts—that he can force the shorts to pay his
dictated and artificially high prices in order to settle their con-
tracts.?

B. The Commission’s Definition of Manipulation

Since its creation in 1974, the Commission has addressed the ques-
tion of the elements of manipulation on two occasions. The full Commis-
sion expressed its view in Hokenberg Brothers and an ALJ discussed
the issue in Indiane Farm Bureav Cooperative Ass'n. Hohenberg, it will
be recalled, was a case charging a manipulation by shorts in the futures
market.?® The full Commission in Hokenberg, however, set forth a defini-
tion of both manipulation and attempted manipulation:

[M]anipulation has been defined generally [by the courts] as con-
duct intentionally engaged in resulting in an artificial price, i.e.,
a price that does not reflect the basic forces of supply and de-
mand.

A finding of manipulation in violation of the Act requires a
finding that the party engaged in conduct with the intention of
affecting the market price of a commodity (as determined by the
forces of supply and demand) and as a result of such conduct or
course of action an artificial price was created.

An attempted manipulation, on the other hand, is simply a
manipulation that has not succeeded —that is, the conduct engag-
ed in has failed to create an artificial price. An attempted mani-
pulation requires only an intent to affect the market price of the
commodity and some overt act in furtherance of that intent.?®

The foregoing statement, as noted earlier,” has generated debate as to
whether the accused must have a specific intent to create artificial
prices or whether, without intending that effect, he can be found guilty
because his activities in the market were intentionally undertaken and

= Id. at 1162.

# [1975-1977 Transfer Binder] Comm. Fur. L. REP. (CCH) 120 271, at 21,472-84.
= Id. at 21,477.
#t See text accompanying notes 191-95 supra.
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the creation of an artificial price could be expected to result from that
activity. It should be noted that the final two paragraphs of the above
quotation from Hohkenberg refer specifically to an intent to affect market
prices. Despite the use of the phrase “conduct intentionally engaged in
resulting in an artificial price,” which appears in the first quoted
paragraph, the more extensive discussion in the succeeding two para-
graphs, where intent to actually affect prices is repeated twice, war-
rants the conclusion that the Commission’s standard is the same as that
of the courts.

The confusion over the Commission’s definition, especially as to in-
tent, has arisen because of the ALJ’s opinion in Indiane Farm Bureau,
where he attempted to apply a standard of inferred intent: “[A] trader
may be presumed to have foreseen the consequences (artificial prices) of
his conduet, and therefore to have ‘intended’ those consequences.”?*
However, as discussed earlier,” this formulation may be nothing more
than a rephrasing of the established principle that proof of manipulative
intent must often be based upon indirect or circumstantial evidence, and
upon the reasonable inferences to be drawn from the proven facts of the
case. A prefatory comment by the ALJ supports that conclusion: “The
manipulation cases recognize that ‘intent’ is a necessary element in the
offense of manipulation, but the concept remains somewhat elusive. In-
tent must be inferred from conduct; at the same time, the culpability of
the conduct depends on the intent which accompanies it.”** Since it does
not appear that either Hohenberg or Indiana Farm Bureau intended to
quarrel with pre-existing case law requiring specific intent to affect
market prices, Indiane Farm Bureau can fairly be read to require proof
of that specific intent, but to permit the establishment of such intent by
reference, at least in part, to market conduct creating a strong inference
of manipulative motive.

In Indiana Farm Bureau, the ALJ also referred to a definition of
manipulation offered by an expert witness for the Division of Enforce-
ment. Characterizing that definition as “perceptive,” he quoted the
witness’ testimony that manipulation is “the socially unacceptable exer-
cise of the capacity to affect price.”*

C. C‘bngressional Efforts to Define Mam'pula‘ti'on

Congress, of course, has never enacted a definition of commodity
market manipulation.?® A definition was offered, however, in the Senate
by Senator Pope some years ago:

22 [1977-1980 Transfer Binder] Comm. Fut. L. REp. (CCH) 920,964, at 23,860.
= See text accompanying notes 193-97 supra.

24 [1977-1980 Transfer Binder] ComuM. FuT. L. REp. (CCH) § 20,964, at 23,860.
= Id.

2% See text accompanying note 3 supra.
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Squeeze (congestion): These are terms used to designate a
condition in maturing futures where sellers (hedgers and specu-
lators), having waited too long to close their trades, find there
are no new sellers from who they can buy, deliverable stocks are
low, and it is too late to procure the actual commodity elsewhere
to settle by delivery. Under such circumstances and though the
market is not cornered in the ordinary sense, traders who are
long hold out for an arbitrary price.®

The second sentence of Senator Pope’s definition seems to identify the
event that turns a natural—and lawful —squeeze, or a natural market
congestion, into an illegal manipulation. The first sentence, standing
alone, would not meet the definition of manipulation fashioned by the
courts or by the Commission.

In 1965, the Commodity Exchange Authority, predecessor to the
present Commission, urged upon the Congress a definition of manipula-
tion for incorporation into the Act. The proposed definition was not
adopted. It seemed, however, to seek to eliminate two established
elements of the judicially-defined term, namely proof of an intent to
create artificial prices, and consideration of the legal duty of shorts to
act responsibly either to meet their delivery obligations or offset their
futures in a timely manner:

The word “manipulate” shall be construed to mean the exact-
ing, causing or maintaining of an abnormal or artificial price by
any action or course of action which raises, depresses, fixes,
pegs, or stablizes the price at or to a level different than that
which would otherwise prevail. Any such exacting, causing, or
maintaining of an abnormal or artificial price shall constitute
manipulation irrespective of any acts or omissions by the holders
of futures contracts adversely affected thereby.”®

If adopted, that definition would have eliminated the “intent” require-
ment described in Great Western Food Distributors, Inc. v. Brannan as
“a- determinative element of a punishable corner.”® It also would have
overturned the dubious ruling in General Foods Corp. v. Brannan that
action to stabilize prices is not market manipulation.?*® Finally, it would
have gutted the defense in Volkart Brothers, Inc. v. Freeman that the
shorts had brought the squeeze upon themselves by their irresponsible
failure to procure cotton for delivery when it was available to them.*!

=1 80 Cong. REC. 8089 (1936).

=3 4 R. REP. No. 11788, 89th Cong., 1st Sess. 2 (1965).

2 See 201 F.2d at 479.

20 See 170 F.2d at 230-31.

%t See 311 F.2d at 59-60. ;
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VIII. Procedural Issues in Manipulation Cases
A. Burden of Proof in Manipulation Cases

In an enforcement action initiated by the Commission against an
alleged manipulator, the Division of Enforcement has the burden of
proof. In Hokenberg Brothers, the Commission ruled that, even though
manipulation can be a criminal offense under section 9(b) of the Act,*
the burden of proof for the division in administrative proceedings is not
“beyond a reasonable doubt” but rather the establishment of the claim
“by a preponderance or weight of the evidence.”** Citing its own regula-
tion section 10.84,%¢ the Commission stated that the regulation:

[AJuthorizes the ALJ to make an initial decision based on the
record in the proceedings “in conformity with the requirements
of the Administrative Procedure Act [*APA”), 5 U.S.C. § 557.
Since the ALJ is in a position to observe the demeanor of the
witnesses, the weight to be given to his finding reaches its max-
imum when these findings are based on credibility of witnesses.
In weighing the evidence, the ALJ should reach his decision bas-
ed upon “reliable, probative and substantive evidence” as re-
quired by § 7c of the Administrative Procedure Act.*® ‘

Less deference will be shown by the Commission to an ALJ’s findings,
however, if the credibility of witnesses is not a key factor in the case.*®
And the Commission in Hohenberg further noted that the “burden of
proof . . . includes not only the burden of going forward with the
evidence but also the burden of persuasion.”?’

B.. Standard for Judicial Review in Manipulation Cases

Section 6(b) of the Act®® provides that, on judicial review of a Com-
mission decision, the findings of fact will be deemed conclusive “if sup-
ported by the weight of evidence.”" ’

In General Foods Corp. v. Brannan, the court discussed the forego-
ing standard for judicial review in manipulation cases and concluded
that section 6(b)’s test means the preponderance or greater weight of the
evidence, rather than the less stringent “substantial evidence” test:

Thus, the standard to be employed is something other than -
the “substantial evidence rule” controlling in the review of other
administrative orders. . .. Whatever the requirement be labeled,

#2 7 U.S.C. § 13(b) (Supp. III 1979).

#3 [1975-1977 Transfer Binder] Comm. Fur. L. REP. (CCH) ‘[20 271, at 21,479.
24 CFTC Initial Decisions, 17 C.F.R. § 10.84 (1980).

#5 [1975-1977 Transfer Binder] Comm. Fur. L. REP. (CCH) 920,271, at 21,479.
248 Id.

“7 Id. at, 21,484 n.51.

8 7 U.S.C. § 9 (1976).
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we think it means that petitioners are entitled to have the order
vacated unless this court concludes that it is sustained by the
weight of the evidence and to us that means the preponderance
or greater weight.*®

Applying the “greater weight” test of General Foods, the same court in
G.H. Miller & Co. v. United States held that, if the Commission’s Divi-
sion of Enforcement establishes a prima facie case of manipulation and
the respondents do not present evidence in their defense, the *“‘greater
weight” test is satisfied.?®

Greater solicitude, however, toward the ALJ’s findings appears in
Great Western Food Distributors, Inc. v. Brannan. There, the court plac-
ed heavy emphasis on the importance of witness demeanor and credi-
bility in manipulation cases, including the veracity and competence of
expert witnesses, and declined to engage in a “mechanical reweighing”
of the evidence.* First, the court observed that these factors are “often
the ‘most telling part’ of the evidence” which create “practical dif-
ficulties and pitfalls . .. in attempting to redetermine, from an inanimate
record alone, issues such as those here presented.”#? To illustrate, the
court noted that “the intent of the parties during their trading is a deter-
minative element of a punishable corner,” turning frequently upon the
veracity of witnesses:

Consequently, the demeanor of the witnesses, as they expound
the reasons behind their operations, is of substantial significance
in the referee’s [now ALJ’s] findings and conclusions. In addition,
the technical and complex nature of the charges made necessi-
tated recourse to extensive use of expert testimony, for here, as
is often the case in proceedings under regulatory statutes, the
evidence is largely of a dual nature: statistics and parol inter-
pretation of the statistics. In the latter aspect the referee again
possesses a greatly advantageous position, for, as the several ex-
perts testify, he is able to ascertain their grasp and knowledge,
their perspective and understanding of the materials presented
to them for interpretation. Their conduct on the stand may en-
hance or belie their status as experts.

Thus, the court concluded that its review of the findings and conclusions
should take into proper account the superior position of the referee or
ALJ:

It would seem, then, that the function of this court is
something other than that of mechanically reweighing the evi-

.

# 170 F.2d at 223-24.
= 260 F.2d at 290.

=1 201 F.2d at 479.

2 Id.

= Id.



770 WASHINGTON AND LEE LAW REVIEW  [Vol. XXXVIII

dence to ascertain in which direction it preponderates; it is
rather to review the record with the purpose of determining
whether the finder of fact was justified, i.e., acted reasonably, in
concluding that the evidence, including the demeanor of the
witnesses, the reasonable inferences drawn therefrom and other
pertinent circumstances, supported his findings. To go further is
to disregard the “most telling part” of the evidence.™

This formulation of the scope of judicial review was also followed in
Cargill, Inc. v. Hardin.*®

Neither Great Western nor Cergill expressly overruled the “greater
weight” test enunciated in General Foods and applied in G.H. Miller as
well. Since the “weight of the evidence” test is statutorily created, and
the recent judicial decisions do not profess to negate the ruling in
General Foods, it is fair to construe the cases as a whole as adopting the
“greater weight” standard, but with the admonition that the court
should not substitute its own judgment as to witness demeanor for that
of the trier of facts. Thus, where the believability of a party or witness
underpins a finding by the ALJ, the court will generally give deference
to that finding.

IX. The Puzzles of Manipulation Theory

Manipulation cases raise a number of issues that are rarely resolved
frontally. In earlier sections, certain of the unanswered puzzles have
been alluded to. For instance, it was pointed out that cash market price
reports are often so untrustworthy, and that cash market transactions
are so frequently governed by nonprice considerations, that it is
especially difficult to determine when the futures market—even one ex-
periencing a temporary “squeeze” —is really a less reliable barometer of
true value than the cash market.*® Moreover, it was noted that, by
operation of law as well as by nature, the futures market in a delivery
month becomes a local market subject primarily to local economic
pressures and conditions and, as such, its prices cannot accurately be
compared to regional, national or international commodity prices.”’

The greatest puzzle of all, however, may be whether the futures ex-
changes are truly legitimate commodity markets. The Act seems to
answer that question emphatically in the affirmative, while the case law
seems to say “no” or a weak “maybe.” Section 3 of the Act®® states that
the futures markets are “affected with a national public interest”

" Id. at 479-80.
% 452 F.2d at 1163-64.
%% See text accompanying notes 150-64 supra.
#7 See text accompanying notes 138-40 supra.
8 7U.S.C. § 5 (1976).
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because theijr transactions are used throughout commerce “as a basis for
determining the price” of physicial commodities and are used “by ship-
pers, dealers, millers, and others engaged in handling commodities and
the products and by-products thereof” to hedge against adverse price
changes. Sections 4,%° 4b,” and 4h® recognize that the futures markets
are also utilized for the acquisition of commodities through delivery on
futures contracts.

On the other hand, certain of the cases seem to treat futures
markets as something other than true commodity markets. While Peto
v. Howell held that a manipulation of futures contracts is an obstruction
to interstate commerce, thus implying that the futures markets are a
part of that commerce, it ruled as well that the shipment of corn into
Chicago to realize the higher price available on the futures market was,
in effect, a removal of that corn from legitimate commerce:

Here there was proof that the enhanced price in Chicago caused
the diversion of a substantial lot of available corn in the state of
Iowa and caused it to be shipped into Chicago in the latter part
of July in large quantities. The proof was that this corn would
normally go to other markets but, because of the tightness of the
market brought about by defendant, came to Chicago. This diver-
sion was clearly an interference with the current of interstate
commerce, . . 2

A similar disdain for the movement of commodities out of normal
marketing channels into the futures market was expressed in Cargill,
Inc. v. Hardin.2® )

Another way of expressing the view that futures markets are not
bona fide commodity markets is that commercial demand for the commo-
dity is legitimate, while demand created by “‘shorts” in the futures
market is not. In Cargill, the court held that “there [was] no demand in
the local area” for hard wheat at the time of the alleged manipulation,?*
although it had found that the open interest in the May 1963 wheat
futures contract on that date was 8,000,000 bushels, with less than 75,000
bushels of cash wheat in deliverable position in Chicago.?® Clearly, the
court did not perceive the shorts’ needs as a legitimate demand for cash
wheat. This view was even more vividly stated in Great Western Food
Distributors, Inc. v. Brannan where the court distinguished between
“the real demand [of cash merchants], as opposed to technical demand [of

% Id. § 6.

# Id. § 6b.

# Id. § 6h.

#2101 F.2d at 359.
#3452 F.2d at 1173.
* Id.

#* Id. at 1158.
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shorts] created by a cornering operation.”? In Volkart Brothers, Inc. v.
Freeman, on the other hand, the court treated the delivery obligation of
shorts, even when supplies of the cash commodity are low, as legitimate,
remarking in fact that a different view would convert the futures
market into “a gambling institution.”?

Nevertheless, it is clear from the Cargill decision in particular that
delivery on futures contracts is not considered by some courts to be
legitimate, that cash markets are not to be subjected to those pressures
and, in fact, neither is the futures market. The court made clear its view
that a futures market is not functioning properly unless all shorts can
offset their contracts in lieu of delivery and, even then, without signifi-
cant market impact:

While the obligation to make or take delivery is a bona fide
feature of the futures contract, in reality the futures market is
not an alternative spot market for the commodity itself, and in-
deed the functions performed by the futures market would pro-
bably be severely hampered if it were turned into an alternative
spot market. . . . The main economic functions performed by the
futures market are the stabilization of commodity prices,” the
provision of reliable pricing information, and the insurance
against loss through price fluctuation. The functions can be ful-
filled only if both longs and shorts can offset their contracts at
non-manipulated prices. If in a squeeze situation, the shorts must
be forced either to pay manipulated prices to offset their con-
tracts or in the alternative to bring in higher priced outside sup-
plies which are neither wanted nor needed in the local market,
then both the cash and the futures markets will be dislocated.”

The Cargill court does not explain why, if the delivery obligation is a
“bona fide feature” of the futures contract, its exercise is not. The court
appears to say that, in a “squeeze” —tight cash supply—situation,
neither the cash market nor the futures market should be allowed to
reflect that fact since, if either does, a “dislocation” occurs and one or
both of those markets will be deemed to have been manipulated by the
longs. The longs are told, in effect, to “cool it” even though higher prices
are clearly attainable as the result of the shorts’ strong demand for
either cash commodities or for offset. If, as the court opined, the function
of the futures market is to “stabilize” prices rather than to reflect the

% 201 F.2d at 482.

1 311 F.2d at 59-60.

#3 It can only be presumed that the Cargill court’s use of the term “stabilization”
means the role of the futures market in reducing normal cash market gyrations through
hedging services and a more liquid, competitive environment. It is certainly not a purpose of
the futures markets to dictate prices or to prevent their movement.

% 452 F.2d at 1172-73.
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true forces of supply and demand, the court’s rationale would be difficult
to assail. But, assuming that its use of the term “stabilization” was sim-
ply an unfortunate choice of words, then the message of Cargill is that
the demand created by shorts, though real enough, is not legitimate and
may not lawfully be reflected in the market.

Any analysis that declares that demand in the futures market is not
legitimate cuts that market loose from its historical ties with the cash
commodity market. If, as Cargill states, it is one of the “main economic
functions” of a futures market to provide to commercial dealers “reliable
pricing information,” it is difficult to see how that can be achieved if
shorts are expected to stay out of the cash market, if longs are not allow-
ed to insist upon delivery, and if the futures market must register prices
that are oblivious to tight cash supplies or the “bona fide” rights and
obligations of those who transact business in the same commodities
through the futures contract. :

A natural corollary to the Cargill viewpoint would be that cash mer-
chants, bidding for and offering scarce supplies, should also curtail their
competitive instinets or else face charges of manipulation. The corollary
does not hold, it appears, because vigorous bidding among cash dealers
is viewed as “legitimate,” while the same phenomenon in the futures
market is not. In any event, for the time being, the practitioners would
be well advised to understand that, at least in some courts, price in-
creases in either the cash market or in the futures market that can be
traced to the needs of short futures traders will be viewed with suspi-
cion, and longs who seek the best available price under those cir-
cumstances may be charged with price manipulation.

X. Manipulation and Antitrust

Because manipulation and monopoly power are similar concepts, it is
not surprising that the antitrust laws are sometimes invoked in com-
modity market manipulation cases. Before the enactment of the Grain
Futures Act in 1922, manipulation was attacked under the Sherman
Act® in United States v. Patten?" And, as indicated in previous sec-
tions, the case of Peto v. Howell, although post-dating the creation of the
Grain Futures Act, also was grounded in the antitrust laws.”? More
recently, the antitrust laws were invoked in Chicago Mercantile Ex-
change v. Deaktor™ and Ricci v. Chicago Mercantile Exchange.™
Deaktor and Ricci are best known for the rulings of the United States
Supreme Court that issues raised concerning compliance by a contract

= 15 U.S.C. §§ 1, 2 (1976).

= 226 U.S. 525 (1913).

72 See 101 F.2d at 354; text accompanying notes 216-20 supra.
7 414 U.S. 113 (1973).

409 U.S. 289 (1973).
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market with its duties under the Commodity Exchange Act should be
referred to the Commission for its expert views before the antitrust
claims are considered by the court.”™ And antitrust grounds were alleg-
ed in P.J. Taggares Co. v. New York Mercantile Exchange,”® where it
was held that a self-regulatory action taken by a contract market in the
face of a perceived threat of manipulation cannot be attacked under the
antitrust laws in the absence of an allegation of fraud or bad faith,”
citing the earlier case of Daniel v. Board of Trade.r™

It has been held, however, that when claims under both the Com-
modity Exchange Act and the antitrust laws, for the same activity, are
asserted, the antitrust grounds may be dismissed as superfluous. In
Smith v. Groover,”™ an action alleging manipulation in the soybean
futures market, the district court dismissed antitrust counts upon find-
ing that the activity complained of was covered by the Act and that ap-
plication of the antitrust laws would produce inconsistent remedies and
other conflicts.® Citing the decision in Scheefer v. First National
Bank,® the court in Smith stated:

[W]here the law provides a special statutory remedy for specific
conduct, as well as a general provision which is comprehensive
enough to include that specific conduct and a wide variety of
other conduct, the general remedy is inapplicable. . . . The speci-
fic statutory prohibitions contained in the CEA, as amended,
must prevail over the general prohibitions of the Sherman
Act.®?

Section 15 of the Act® directs the Commission to consider antitrust
policy and “endeavor to take the least anticompetitive means of achiev-
ing the objectives of this act, in issuing any order or adopting any Com-
mission rule or regulation” or when requiring or approving a rule of a
contract market or, registered futures association. That mandate places
the Commission direetly in the mainstream of review of its own actions
and many actions of the markets and others having antitrust implica-
tions. While its duty to consider antitrust policy under section 15 refers
mainly to static rules that it or others may adopt, it also governs

75 414 U.S. at 115; 409 U.S. at 305-06.

78 476 F. Supp. 72 (S.D.N.Y. 1979).

@1 Id. at T6.

#8164 F.2d 815 (7th Cir. 1947). See also Lagorio v. Board of Trade of Chicago, 529 F.2d
1290, 1292 (7th Cir. 1976).

@ 468 F. Supp. 105 (N.D. Ill. 1979).

2 Id. at 115-17.

=1 326 F. Supp. 1186, 1190-92 (N.D. Ill. 1970), aff'd, 509 F.2d 1287, 1300 (7th Cir. 1975).

%2 468 F. Supp. at 116. Dismissal of the antitrust count in a complaint invoking the Act
as well can have great significance. Treble damages and attorneys’ fees, available in actions
brought under the Clayton Act, are not provided for under the Act.

= 7 U.S.C. § 19 (1976).



1981] COMMODITY MARKET MANIPULATION 775

“orders” of the Commission including, presumably, any order emanating
from an administrative proceeding where a charge of market manipula-
tion has been heard and decided. Thus, the power and authority of the
Commission to resolve antitrust issues in its proceedings has existed
since the 1974 amendments to the Act, when section 15 was added.

Prior to that time, when the agency did not have such authority, the
procedure followed by the courts was to suspend the pending litigation,
refer the Act issues to the agency for its views, and then renew the
litigation in the district court to decide any issues remaining under the
antitrust laws. Today, it would appear that a full referral of all issues
would be proper, and the Commission has announced that it will receive
favorably any judicial referrals in cases where both antitrust and Act
claims may be asserted:

A significant issue of regulatory policy might be raised in
private litigation that will warrant the Commission’s time and
attention. Such an issue might concern, for example, an apparent
conflict between the antitrust laws and a course of business be-
ing pursued by a contract market in the exercise of self-
regulatory responsibilities. Since the Act entrusts regulatory
policy over this type of issue to the Commission, and the resolu-
tion of this issue may be necessary before the court may reach a
decision on the merits of the case, the Commission will generally
accept referral of the antitrust issue in order to insure that the
courts may proceed with the benefit of the Commission’s policy
determination.®™

Thus, the Commission believes that weighing antitrust policy against
the Act’s regulatory objectives has been “entrusted” to it, that it has the
right to “resolve” that issue, and that it may render a “determination”
for communication back to the trial court. It should be noted, as well,
that the Commission has stated that the procedure outlined for referral
in Ricci and Deaktor, where the district court was charged with deciding
the antitrust issues after the agency had spoken to Act-related ques-
tions, “has no doubt been affected by the enactment in 1974 of Section
15. .. ."%

Accordingly, it appears likely that, when a complaint alleging
manipulation is grounded in both the Commodity Exchange Act and the
antitrust laws, the court may dismiss the antitrust counts, as in Smith,
or may refer the matter to the Commission where the “public interest
reflected in the antitrust laws will be weighed against the public inter-
est protected through regulation of the futures trading industry.””® On

# 41 Fed. Reg. 18,471 (1975) (emphasis added).

=5 Id.

#8 House CoMM. ON AGRICULTURE, REPORT ON H.R. 13113, H.R. REP. No. 93-975, 93d
Cong., 2d Sess. 28 (1974).
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the other hand, where the case simply alleges a violation of the Act, a
matter that the Commission considers to be “within the normal com-
petence of the courts to resolve,” the Commission will resist or refuse
referrals in most cases.® The Commission, however, does not cite a
claim of market manipulation as one of these matters although it oppos-
ed a referral of that issue in Smith and the court then declined to make a
referral.®

XI. Other Forms of Manipulation

By far, the most common usage of the term “manipulation” is to
describe activity of a trader or group of traders in the market that is in-
tended to raise, lower or stabilize prices of the commodity or of the
futures contract at artificial levels. All of the cases examined thus far
have been of that nature. But in Cargill, Inc. v. Hardin, the court alluded
to the possibility that price manipulation might be achieved in other
ways as well: “The methods and techniques of manipulation are limited
only by the ingenuity of man.”®® Standing alone, the court’s statement
might suggest that manipulation would subsume a wide variety of other
wrongful conduct. However, the court then stated that manipulation en-
tails “conduct [that] has been intentionally engaged in which has
resulted in a price which does not reflect basic forces of supply and de-
mand.”®® It seems clear, therefore, that the court in Cargill meant sim-
ply to say that there are ways other than the classical corner or inten-
tional squeeze to disrupt the accuracy of market prices.

One such way is through the dissemination of false rumors and
market reports designed to precipitate a market price reaction. Section
5(c) of the Act® makes it a condition of contract market designation that
the exchange’s governing board “provides for the prevention of dissemi-
nation by the board or any member thereof, of false or misleading or
knowingly inaccurate reports concerning crop or market information or
conditions that affect or tend to affect the price of any commodity in in-
terstate commerce.” In one administrative case before the Commodity
Exchange Authority in 1950, In re Ralphk W. Moore,® a long in the
market composed and circulated a false memorandum purporting to be
from the Departments of State and Agriculture to the President deserib-
ing a government plan to make heavy export sales of the same commo-
dity.*® While the false memorandum was discovered before it could have

#1 See text accompanying note 284 supra.
#% Smith v. Groover, 468 F. Supp. at 122.
2 452 F.2d at 1163.

= Id.

7 U.S.C. § 7(c) (1976). In Cargill, the court stated that “one of the most common
manipulative devices [is] the floating of false rumors which affect futures prices. . . .” 452
F.2d at 1163.

»z 9 Agric. Dec. 1299 (1950).
#3 Id. at 1303-04.
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a market impact, the respondent was found to have been guilty of
attempted manipulation.?

In some instances, it appears that discrete transactions in the
futures market may result in a charge of market manipulation. In In re
David G. Henner,™ it was alleged that the respondent had purchased
futures contracts at a price significantly above the prevailing market
price in order to affect the day’s closing price.” The closing price or
range for a trading session is of special importance because it is
disseminated to the trade and influences the prices at which orders are
placed on the following day and, in addition, is used by clearing agencies
in their daily calculation of settlement prices. Thus, tampering with the
closing price or range has far-reaching consequences for the market as a
whole. This abuse, sometimes called “high balling” if a price rise is
sought or “low balling” if the objective is to depress the closing price,
was held in Henner to be a form of manipulation.®’

A more difficult question is presented when noncompetitive trades
are made during a trading session. Typically, these abuses are isolated
and affect only a small portion of the total trading in the futures con-
tract. The likelihood that they will have a market-wide impact is small.
Indeed, in most instances, these trades are made well within the overall
price range of the market as a whole. Moreover, their purpose is usually
other than to have an impact on the direction or trend of market prices.
However, in Smith v. Groover, the complaint alleged prearranged trades
among certain floor brokers in soybean futures and contended that such
trading is a form of price manipulation.”® In denying a motion to dismiss
based upon the position that such activity does not constitute market
manipulation, the court said:

The practice of “bucketing” customers’ orders can be just as
manipulative of futures prices as the “squeeze.” If, as plaintiffs
claim, defendants executed certain futures transactions by pre-
arrangement among themselves rather than by open outery in
the trading pit, their conduct “manipulated” the price at which
plaintiffs traded and also affected the current quoted price for
soybean futures in the pit. . .. [B]y creating their own market for
trading in soybean futures, defendants insulated plaintiffs’ trans-
actions from competitive forces and thereby manipulated the
price at which soybean futures were traded.”

If, in fact, the “bucketing” of soybean futures was so pervasive and
done at prices so far “away” from the rest of the market as to affect soy-

2 Id. at 1313.

@5 30 Agrie. Dec. 1151 (1971).
= Id. at 1152.

= Id. at 1174-75.

% 468 F. Supp. at 107.

@ Id. at 121.
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bean futures prices in general, the conclusion in Sm¢tk would comport
with the pre-existing body of manipulation law provided, of course, that
intent to affect the market prices is also shown. But if Smitk is read to
mean that any noncompetitive trade is a manipulation, it would reflect a
major shift in the law. Noncompetitive trading that does not impact the
general market and is not intended to do so, seems far removed from the
concerns of the Congress in proseribing manipulation, namely, its impair-
ment of the ability of commercial dealers to rely upon the futures
market as a pricing and hedging mechanism.*® But, if it cannot be shown
that noncompetitive trading caused general market prices to reach “arti-
ficial” levels through conduct intended to achieve that result, labeling
this practice as “manipulation” would stray from even the expansive
definition of the Cargill case. These abuses are, of course, reachable and
punishable under other provisions of the Act, such as sections 4b(D)**
and 4c(a)(A).*2 It seems unnecessary, therefore, to strain the traditional
meaning of “manipulation” in these cases.

Two other forms of manipulation bear mention, although neither can
be properly regulated. First, there is government manipulation of
market prices, achieved mainly through programs unabashedly intended
to frustrate the laws of supply and demand. Whether it is a USDA pro-
gram to withhold supplies from the market, to retard crop produection, or
to put a “ceiling” or “floor” on commodity prices; whether it is presiden-
tially or congressionally imposed price controls; or whether it is con-
certed cartel-type action by the governments of foreign producing coun-
tries, the danger is ever-present that the futures markets will not be
free to record accurately the true supply or the true demand for a com-
modity in keeping with a pure economic model.

Second, there is regulatory manipulation, where various types of
restrictions are imposed on the futures markets in the face of a real or
perceived danger that the market may “over-heat.” Examples of such in-
tervention are the Commission’s order of November 3, 1976 directing
the New York Mercantile Exchange under section 8a(9) of the Act® to
confine all trading in the November 1976 Maine potato futures contract
to the liquidation of then-open positions, and raising the margins on that
contract to 100 percent of the value of the commodity.®® In March of
1979, the Commission unsuccessfully ordered the Chicago Board of
Trade to terminate all trading in its March wheat contract and fixed its

« ™ In Secretary of Agric. v. Massey, CEA Dockets Nos. 2 and 3 (November 9, 1933), the
Commission formed under the original Grain Futures Act held that non-competitive and
pre-arranged trades do not constitute manipulation under the Act. As a result, the Act was
amended in 1936 to specifically prohibit such conduct. See SENATE AGRICULTURE COMM.,
HEARINGS oN H.R. 6772, T4th Cong., 2d Sess. 217-18 (1936).

7 U.8.C. § 6b(D) (1976).

%2 Id. § 6c(a)(A).

3 1d. § 12a(9).

%4 (1975-1977 Transfer Binder] Comm. Fut. L. REP. (CCH) 20,233, at 21,249-50.
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own settlement price for open contracts, acting again under section
8a(9).*® And, in January of 1980, the Commission closed for two days the
grain futures markets in Chicago, Kansas City and Minneapolis under
section 8a(9) following the President’s announcement of a grain embargo
to the Soviet Union.**® These actions, whether or not lawful or well-
intentioned, were a direct restraint on futures market free operations
and were intended to override the ability of buyers and sellers in the
market to negotiate prices freely. Therefore, to the extent that the
markets fall short of the economic theory of “pure competition,” con-
tributing factors are not limited to unlawful manipulations, intentional
squeezes or false rumors but must also include acts of government and
regulatory intervention.

%5 See Board of Trade of Chicago v. CFTC, [1977-1980 Transfer Binder] Comy. Fur. L.
Rep. (CCH) 920,780 (N.D. Ill.), rev’d, 605 F.2d 1016 (7th Cir. 1979).
*¢ ComM. Fur. L. REP. (CCH) Newsletter No. 115, at 1 (January 14, 1980).






