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ma has been removed by recent congressional action in passing a
statute which subjects Tax Court decisions to the same appellate re-
view by the circuit courts of appeal as is given appeals from decisions
of the district courts sitting without a jury.39

As a compromise between a taxpayer and the Commissioner, Con-
gress might amend the statute in order to tax only a certain portion
of the payments received by the non-resident alien. This idea is based
upon the assumption that the contract of transfer makes the publisher
a mere licensee, and thus the payments received by the non-resident
alien are royalties within the taxing statute. However, the jurisdiction
to tax the income of a non-resident alien is of constitutional necessity
based upon the determination that such income has its source in the
United States. 40 In the Wodehouse case the Tax Court made a finding
of fact that the publication carrying the serials had a considerable cir-
culation outside of the limits of the United States.41 Thus, since part
of the income had its source outside of the United States-that is, if
the source of the income is thought of as the receipts from the sales of
the publication rather than the sale of the literary rights-there was
no jurisdiction to levy a tax upon that amount.42 Of course, such a
middle position would involve practical difficulties in the necessity of

Harv. L. Rev. 753, 849, where the author points out that under the broad inter-
pretation of the Dobson rule a number of Supreme Court decisions could easily fall
if the Tax Court chose to disregard them.

8'26 .U S. C. A. Sec. 1141 (a) (194o) as amended by Title 28 U. S. C. § 2680, sub-
sec. 36 which became effective Sept. 1, 1948. This section now reads: "The circuit
courts of appeal and the United States Court of Appeals for the District of Columbia
shall have exclusive jurisdiction to review the decisions of the Tax Court,... in the
same manner and to the same extent as decisions of the district courts in civil ac-
tions tried without a jury; ...

' See note 3, supra.
"Wodehouse v. Commissioner, 8 T. C. 637, 649 (1947).
'2In Commissioner v. Piedras Negras Broadcasting Co., 127 F. (2d) 26o (C. C. A.

5 th, 1942) it was held that income not having its source within the United States
was not taxable. See Note (1942) 55 Harv. L. Rev. 1388.

The Rohmer case has been criticized for not having granted the taxpayer such
an allowance. In Molnar v. Commissioner, 156 F. (2d) 924 (C. C. A. 2d, 1946), it was
held that evidence showing that 40 per cent of an American motion picture pro-
ducer's income was from sources without the United States was not sufficient evi-
dence to exclude from tax liability such portion of the income received from the
sale of motion picture rights to a play. The court based its decision upon the au-
thority of Rohmer v. Commissioner, 153 F. (2d) 61 (C. C. A. 2d, 1946). Judge Learned
Hand, dissenting, said: "Moreover, Rohmer v. Commissioner, supra, so far as I can
see, is directly contrary to Helvering v. Taylor, 293 U. S. 507, 513, 515, 55 S. Ct. 287,
79 L. ed. 623, which I had supposed decided that, when it appeared that a tax-
payer was entitled to something, it was error for even the Tax Court to deny him
any allowance whatever, although of course we should be bound to accept whatever
that allowance might be." See also Note (1947) 47 Col. L. Rev. 16o.
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ascertaining the total amounts of incomes having their sources inside
and outside of the country, and of working out apportionment formu-
las. However, such a compromise, though involved, would be gratefully
accepted by non-resident aliens of literary inclinations as a tax relief
measure, and it would resolve irrevocably conflicting court decisions.

DANIEL W. DocGErr, JR.

TORTS-CONSENT OF MINOR PARTICIPANT INJURED IN ILLEGALLY PRO-

MOTED FIGHT AS DEFENSE FOR PROMOTOR AGAINST CIVIL LIABILITY.

[California]

The issue of the right of one injured in a fight, into which he has

entered voluntarily, to recover damages from his opponent has plagued
English and American courts for several centuries without an entirely
satisfactory solution having been reached. While respectable authority
has concluded that the plaintiff's consent to enter the fight deprives him
of any remedy in damages, a majority of the courts, as well as several
writers, maintain that the consent involved in voluntarily engaging in
the fight is no defense if the fight resulted in a breach of the peace,
for which each participant is criminally liable.1

All of the cases and authorities supporting the majority rule rely
directly upon the eighteenth century English case of Boulter v. Clark,2

or upon cases which in turn cite this case with approval.3 Boulter v.

Clark was founded upon a dictum 4 in an earlier case, Matthew v. 01-
lerton, which declared: "but license to beat me is void, because 'tis

against the peace." 5

It is impossible to ascertain whether this dictum was premised upon

a civil or criminal concept of the action of trespass, because the de-

'Lund v. Tyler, 115 Iowa 236, 88 N. W. 333 (19O1); McNeil v. Mullin, 70 Kan.
634, 79 Pac. 168 (19o5); Grotton v. Glidden, 84 Me. 589, 24 At. ioo8 (1892); Morris v.
Miller, 83 Neb. 218, 119 N. W. 458 (19o9); Barholt v. Wright, 45 Ohio St. 177, 12
N. E. 185 (1887); Colby v. McClendon, 85 Okla. 293, 206 Pac. 207 (1922); Teolis v.
Moscatelli, 44 R. I. 494, 119 At. 161 (1923); Willey v. Carpenter, 64 Vt. 212, 23 Ad.
630 (1892); Strawn v. Ingram, 118 W. Va. 603, 191 S. E. 401 (1937); Shay v. Thompson,
59 Wis. 540, 18 N. W. 473 (1884); Pollock, Torts (14th ed. 1939) 124; Prosser, Torts
(1941) 123-4.

2Bull. N. P. 16 (1747).
2Grotton v. Glidden, 84 Me. 589, 24 Ad. ioo8 (1892); Morris v. Miller, 83 Neb.

218, 119 N. W. 458 (19o9); Barholt v. Wright, 45 Ohio St. 177, 12 N. E. 185 (1887);
Colby v. McClendon, 85 Okla, 293, 2o6 Pac. 207 (1922); Willey v. Carpenter, 64 Vt.
212, 23 Ad. 630 (1892); Prosser, Torts (1941) 123-4.

'Bohlen, Consent As Affecting Civil Liability For Breaches Of The Peace (1924)
24 Col. L. Rev. 819, 825-6; Prosser, Torts (1941) 124.

5Comb. 218, 9o Eng. Rep. 438 (1693).
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cision was rendered at a time when assaults were punishable both
civilly and criminally in a single action, the writ of trespass having
been invented so that the King's courts could obtain jurisdiction over
offenses less than felonies, with the hope of further enriching the
Treasury by the collection of fines, However, the initiation of the
proceeding was left to the individual plaintiff in a civil action for
damages. The fine payable to the Crown was small compared to the
damages usually recoverable, and when, as time passed, more and more
of these fines found their way into the pockets of the court officers in-
stead of the Royal Treasury, the King's interest gradually receded. 6

When the fine was abolished by statute in 1694,7 the action became a
purely civil one, and the "value of the dictum in Matthew v. Ollerton,
if, in'deed, the court which pronounced it had in mind anything other
than a criminal prosecution at the suit of the Crown, was completely
destroyed....-8 Therefore, such authority is of no value as support
for the majority rule.

The other reason given by those following the majority rule is
based on public policy.9 "If men fight, the state will punish them. If
one in injured, the law will not listen to an excuse based on a breach
of the law. There are three parties here, one being the state, which,
for its own good, does not suffer the others to deal on a basis of contract
with the public peace."'10 But those who oppose this view contend that
these authorities fail to distinguish between the civil and the crimin-
al liabilities of the parties, and that the state's interest, being fully pro-
tected by criminal statutes, should play no part in a civil suit by one
contestant against the other. It is also argued that the policy of dis-
couraging breaches of the peace is defeated rather than promoted by
the majority rule because it enables the participants to enter a fight
secure in the right to obtain compensation for injuries that may be
suffered.

A minority of jurisdictions declare that unless the force used ex-
ceeds the consent, consent deprives the act of its tortious character, al-
though the parties are subject to criminal prosecution.1 This rule

6Bohlen, Consent As Affecting Civil Liability For Breaches Of The Peace (1924)

24 Col. L. Rev. 81g, 827-8.
'Statute of 5 & 6 Win. and Mary, c. 12.

"Bohlen, Consent As Affecting Civil Liability For Breaches Of The Peace (1924)
24 Col. L. Rev. 81g, 829.

OBarholt v. Wright, 45 Ohio St. 177, 12 N. E. 185 (1887); Shay v. Thompson, 59
Wis. 540, i8 N. W. 473 (1884).

"-Cooley, Torts (Students ed. 19o7) 152.
u2Lykins v. Hamrick, 144 Ky. 8o, 137 S. V. 852 (1911); Galbraith v. Fleming,

6o Mich. 408, 27 N. W. 581 (1886); Wright v. Starr, 42 Nev. 441, 179. Pac. 877 (1919);

[Vol. VI
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follows the view that the interests of society are best served by leaving
the parties where they have placed themselves; and since each is a
wrong-doer, a court of law should give succor to neither. A contrary
holding, it is argued, would only serve to put a premium on law-break-
ing for the loser of the battle.12 Thus, in a majority jurisdiction the law
says in effect: "If you fight, you are a wrong-doer and will be held
criminally liable for your acts; however, if you fight and lose, you will
be protected by law to the extent of your damages." The minority rule
allows no room for such inconsistency.

The courts adhering to the minority rule consider the state's in-
terest fully protected by resort to criminal proceedings. If the public
officials feel that the state must punish the parties, that end can be ac-
complished in a criminal action. But if no prosecution is forthcoming,
the breach must be so insignificant as not to merit punishment, or else
the authorities are lackadaisical and unmindful of their duties, in
which case a civil recovery will be "a prop to the inefficient administra-
tion of the criminal law....-13

Whichever of these rules may be favored, neither seems to be ap-
plicable to the novel question presented in the recent California case
of Hudson v. Craft.14 The defendant, owner of a carnival, as one of
the show's attractions sponsored boxing bouts between spectators who
agreed to enter the ring for five dollars each-"win, lose, or draw."
These bouts were promoted in violation of the Penal Code, the Busi-
ness and Professions Code, and the rules and regulations of the State
Boxing Commission. The plaintiffs in the suit were an eighteen-year-
old participant who had been seriously injured by his opponent in one
such match and the boy's father who had paid his son's medical and
surgical expenses. The court denied recovery to either, the majority
opinion approving the minority rule that consent bars recovery. The
court reasoned that, since plaintiff had no cause of action against-his
opponent, it necessarily follows that the promoter is not liable. One
judge dissented, favoring recovery under the majority rule that con-
sent does not prevent liability where a breach of the peace was in-

Hart v. Geysel, 159 Wash. 632, 294 Pac. 570 (1930); Salmond, Torts (0oth ed. 1945)
35; Restatement, Torts (1934) § 6o.

"-Lykins v. Hamrick, 144 Ky. 8o, 137 S. W. 852, 854 (ig); Galbraith v. Fleming,
6o Mich. 403, 27 N. W. 581, 583 (1886); Wright v. Starr, 42 Nev. 441, 179 Pac. 877,
878 (1919); Hart v. Geysel, 159 Wash. 632, 294 Pac. 570, 572 (193o); Prosser, Torts
(1941) 124-

"Bohlen, Consent As Affecting Civil Liability For Breaches Of The Peace (1924)

24 Col. L. Rev. 81g, 830. The author persuasively argues that there is neither logic
nor social justification in preserving civil liability in order that the state's interest
also may be protected in an action which, today, is solely a private remedy.

"'195 P. (2d) 857 (Cal. App. 1948).

1949]



WASHINGTON AND LEE LAW REVIEW

volved. The California court did not question the applicability of
these rules to a case against a promoter;15 and in Teeters v. Frost,'6 the
only direct precedent discovered, though the decision was contrary to
the principal case in that it allowed recovery, the Oklahoma Supreme
Court was content to rely on the same rules that have been developed
in suits against the other participant in the fight.

A more thorough consideration of the new factors involved sug-
gests that a different approach should be made to the question of the
promoter's liability to an injured participant. Although the contest-
ants are, as between themselves, in pari delicto, there is not the same re-
lationship between a contestant and the promoter. The latter has failed
to comply with the regulations of the State Boxing Commission which,
in part, are promulgated for the protection of the contestants in a bout,
in that they control such matters as the weight of the gloves used, the
physical conditions of the fighters, the rules of boxing, and the selec-
tion of qualified officials to referee the match. Failure on the part of the
promoter to comply with any one of these may result in serious injury
to a participant. Although failure to procure a license is in itself pun-
ishable criminally (and, of course, consent by the fighters can have no
affect on that liability), the addition of a threat of civil liability will
be a further effective deterrent to the illegal conduct of the promoter.
The danger of a criminal penalty will often be so remote and so small
in relation to the enormity of the offense in terms of damage to the
contestant, and in relation to the box office receipts, that it may have
little effect in preventing the promoter's violations of the Commission's
regulations.

In addition to its deterrent effect, a rule placing liability on the pro-
moter may serve the "public interest" in another respect. As the dis-
sent in the principal case indicates, where the victims of the fights
are without family support, they may become public charges during the

u"It is axiomatic that 'He who consents to an act is not wronged by it.' Civ.
Code, sec. 3515. Whether this principle bars a recovery when the contest so as-
sented to is conducted in violation of law, is the real question presented for decision."
Hudson v. Craft, 195 P. (!d) 857, 858 (Cal. App. 1948). However, the dissent, while
willing to base his conclusion on the strength of the majority rule, did take passing
note of the fact that the promoter's liability is not necessarily dependent on the
same considerations as control the cases between participants. "Even if we ac-
cept the minority rule it does not follow that the promoter must escape liability for
injury to the contestants. His is the duty to procure the license, not theirs. The
law is for their protection, not his. Particularly in view of the strong public policy
involved it seems clear that the gullible or youthful contestants who could be in-

duced to run the risk of serious physical injury for five dollars apiece are not in pari
delicto with the promoter.". Hudson v. Craft, 195 P. (2d) 857, 861 (Cal. App. 1948).

2145 Okla. 273, 292 Pac. 356 (1930).

[Vol. VI
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time of their disability to work.17 To place the burden of the pro-
moter's wrongdoing upon the shoulders of the public in the form of
taxes for the upkeep of asylums for indigents runs contrary to the in-
terests of the people. To allow an individual, seeking personal aggran-
dizement, to flout public policy simply because the rule of consent for-
bids recovery by one contestant from the other is an imposition on so-
ciety.

An additional feature of the California and Oklahoma promoter
cases, which was virtually ignored by those courts, is that both injured
participants were infants. In denying a recovery, the California court
adopted the view expressed in the Restatement of Torts, that an in-
fant's consent to an invasion of his rights is binding whenever he is
capable of understanding or appreciating the nature and consequences
of his act.' s When the suit is between two contestants, there may be no
reason for courts to sympathize with one who in anger participates in
brutal and bloody conduct; therefore, as between the contestants,
courts may be justified in holding the infant to the consent manifested
by his acts, if it is proved that he did appreciate their consequences.
However, herein lies a third reason for imposing liability upon the pro-
moter. The participants in a promoted contest are not presumed to
have entered into the fight in hot blood, but were induced by one seek-
ing personal gain. Although each realizes that he will be hit and pos-
sibly knocked unconscious by his opponent, he may be unable to exer-
cise whatever good judgment he possesses, when the self-seeking pro-
moter offers him a sum which, to one of his years, seems like "big
money." Another factor which may play upon his immature judgment
is the social pressure upon him to participate, or run the risk of be-
ing called "coward" by a crowd which is usually of local origin. Further,
his discretion may be clouded by the prospects of what may seem to be
the beginning of the highway to the glory which surrounds some pro-
fessional fighter whom he may idolize.

No profound legal theory seems necessary to justify the award of
compensation to under-aged participants, or to support the imposition
of liability on a "promoter who knowingly flouts the law for selfish
gain and wilfully induces minors and others, who may be physically
unprepared, to engage in unlawful violent combat, which he must
know may result in their physical injury .... 19

JOHN J. KoEmE.

l'Hudson v. Craft, 195 P. (2d) 857, 861 (Cal. App. 1948).
2BHudson v. Craft, 195 P. (2d) 857, 86o (Cal. App. 1948); Restatement, Torts

(1934) § 59.
20Judge Dooling, dissenting, in Hudson v. Craft, 195 P. (2d) 857, 861 (Cal. App.

1948).



WASHINGTON AND LEE LAW REVIEW

TORTS-EFFECT OF "ONE PUBLICATION RULE" ON RUNNING OF STATUTE
OF LIMITATIONS IN LIBEL ACTIONS. [New York]

In a cause of action for libel, it is a basic requirement that the de-
famed person prove that the libelous matter was communicated to a
third person.' Such communication is technically known as "publica-
tion" of the libel,2 and at early common law a new publication occurred
each time the defamatory words were brought to a third person's at-
tention. Thus, it has been said that "each time a libelous book or pa-
per or magazine is sold, a new publication has taken place which...
will support a separate action for damages....-3

The problem of what constitutes publication in newspapers, maga-
iznes, and books is complicated by the fact that they must be composed,
printed, and then distributed to thousands of readers-a process much
more complex than the mere writing and mailing of a single communi-
cation. The questions arise as to whether each copy of the libelous ar-
ticle constitutes a republication giving rise to its own cause of action,
or whether the distribution of numerous copies is only one wrong. It
must also be decided whether a rule of convenience should be adopted
to avoid multiplicity of suits.4

Many cases arising from libels printed in newspapers and magazines
have judicially disposed of these questions by the adoption of the "one
publication rule," which effects an alteration of early common law
doctrine. The rule was first announced in an effort to give a reasonable
construction to venue statutes which provide, typically, that the per-
son injured by a tort may sue in the county where the injury occurred.5

Hence, it was decided that the composing, printing, and distributing of
newspapers and magazines constituted '"one publication," at the place
where the operation took place.6 The libel action accrues only in that

'Prosser, Torts (1941) § 93; Harper, Torts (1933) § 236; Throckmorton's Cooley,
Torts (193o) § 157.

-Prosser, Torts (1941) § 93.
8Restatement, Torts (1938) § 578, comment (b). See Note (1948) 48 Col. L. Rev.

475-
'Winrod v. McFadden Publications, Inc., 62 F. Supp. 249, 250, 251 (N. D. Ill.

1945)-
8For a compilation of modem statutes involving jurisdiction in libel actions

specifically, see Angoff, Handbook of Libel (1946) 62, 66-67, io6, 115, 126-127, 135,
147, 181, 188.

'United States v. Smith, 173 Fed. 227 (D. C. Ind. 19o9); Age-Herald Pub. Co.
v. Huddleston, 207 Ala. 4

o
, 92 So. 193 (1921); Julian v. Kansas City Star Co., 209

Mo. 35, 107 S. W. 496 (19o7). See Fried, Mendelson & Co. v. Halstead, 203 App. Div.
113, 196 N. Y. Supp. 285 (1922); Note (1923) 23 Col. L. Rev. 193. Contra: O'Reilly
v. Curtis Pub. Co., 31 F. Supp. 364 (D. C. Mass. 1940); Holden v. American News
Co., 52 F. Supp. 24 (E. D. Wash. 194).

[Vol. VI
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place, and the circulation of the periodicals elsewhere does not consti-
tute a repetition of the libel so as to give a new cause of action.

The "one publication rule" has met with objections, but the rea-
sons advanced by the courts which have refused to adopt it in maga-
zine and newspaper cases have been largely discredited.

First, those courts contend that the early common law rule that
each communication is a new libel is too well entrenched to allow in-
vasion by the "one publication" modification.7 But the rule had its
origin "in relation to the single acts of individuals, in a primitive so-
ciety, and cannot, either as a matter of principle or common sense, be
applied without qualification to the publication of modern newspa-
pers."8 Thus, it would seem that public policy requires the "one pub-
lication rule" as a means of preventing multiplicity of suits, brdught
wherever the defamed person could show that the article was cir-
culated. "Otherwise, a plaintiff may be left free to choose his own for-
um, subject to guidance by consideration of local prejudice for and
against himself or the defendant." 9

A second objection to the "one publication rule" stems from the
maxim that publication occurs when the libel is read, and printing
and distribution are dearly not proof of reading.1° However, the
maxim was formulated in an era which did not contemplate mass dis-
tribution of copies of the same libel. And it is reasonable that a court
should assume without requiring proof that at least one of the thou-
sands of copies was, in fact, read.

Thirdly, it is said to be a harsh rule which forces the defamed per-
son to sue in the place of the original publication, because greater
damage might have been sustained by him in a jurisdiction in which
he cannot sue."1 But the courts have realized the unfairness of such a
result and have provided that evidence of the total circulation is ad-

'Winrod v. McFadden Publications, Inc., 62 F. Supp. 249 (N. D. Ill. 1945); Hol-
den v American News Co., 52 F. Supp. 24 (E. D. Wash. 1943); O'Reilly v. Curtis Pub-
lishing Co., 31 F. Supp. 364 (D. C. Mass. 1940); Dick v. Northern Pacific Ry. Co., 86
Wash. 211, i5o Pac. 8 (x915). See dissenting opinions in Age-Herald Pub. Co. v. Hud-
dleston, 207 Ala. 40, 92 So. 193 (1921); Foreman v. Mississippi Publishers Corp., 195

Miss. 9o, 14 S. (2d) 344 (1943); Wolfson v. Syracuse Newspapers, Inc., 254 App. Div.
211, 4 N. Y. S. (2d) 640 (1938), atFd 279 N. Y. 716, 18 N. E. (2d) 676 (1939). See Restate-
ment, Torts (1938) § 578, comment (b).

'Age-Herald Pub. Co. v. Huddleston, 207 Ala. 4o, 92 So. 193, 196 (1921).
Forman v. Mississippi Publishers Corp., 195 Miss. 90, 14 S. (2d) 344, 246, (1943).

"'Dissenting opinions in Age-Herald Pub. Co. v. Huddleston, 207 Ala. 40, 92 So.
193, 198 (1921); Forman v. Mississippi Publishers Corp., 195 Miss. 9o, 14 S. (2d) 344,
349 (1943).

3Dissenting opinion in Forman v. Mississippi Publishers Corp., 195 Miss. go,
14 S. (2d) 344, 849 (1943)-

19491
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missible, to prove the total damage arising from the "one publica-
tion."12

Fourthly, it has been argued that the "one publication rule" is
an absurd construction of a venue statute, which permits a cause of
action where the injury "occurred."'13 That is, it is absurd that the
plaintiff's action in a place where he knows the libel was communicated
should fail when the defendant proves that the libel was previously
communicated elsewhere. It is unlikely, however, that the plaintiff
could even reasonably mistake the place of original publication. The
"one publication rule" definitely establishes the venue of the action for
the plaintiff's benefit, and he cannot contend that he sues at his peril.

Besides its application in determining venue questions, the rule has
in some recent cases been carried to the logical conclusion that, for pur-
poses of the statute of limitations, the cause of action accrues at the
time of the "one publication," and further, that the mailing out of
back issues or replacement copies does not constitute a republication
of the libel so as to start the statute of limitations running anew.'4

These cases usually involve libelous magazines15 and all have arisen in
much the same manner. The plaintiff brings suit just within the sta-
tutory limit from the date printed on the magazine. However, inas-
much as magazines are "published" several days before the cover date,
the plaintiff discovers that he has brought the action a few days too
late. Upon realizing the error, he contends that later distribution of
miscellaneous copies of the libelous issue, sent out to replace those
damaged in the original distribution or to bring late subscribers' is-
sues up to date, constitute a new publication and a new cause of action.

"Forman v. Mississippi Publishers Corp., 195 Miss. 9o, 14 S. (2d) 344 (1943); Age-
Herald Pub. Co. v. Huddleston, 207 Ala. 40, 92 So. 193 (1921); Bigelow v. Sprague,
14o Mass. 425, 5 N. E. 144 (1886). See Note (1923) 23 Col. L. Rev. 193.

IsDissenting opinion in Forman v. Mississippi Publishers Corp., 195 Miss. 9o, 14
S. (2d) 344, 350 (1943)-

2'Polchlopek v. American News Co., Inc., 73 F. Supp. 3og (D. C. Mass. 1947);
Hartmann v. Time, Inc., 64 F. Supp. 671 (E. D. Pa. 1946); McGlue v. Weekly Publi-
cations, Inc., 63 F. Supp. 744 (D. C. Mass. 1946); Backus v. Look, Inc., 39 F. Supp.
662 (S. D. N. Y. 1941); Cannon v. Time, Inc., 39 F. Supp. 66o .(S. D. N. Y. 1939); Means
v. McFadden Publications, Inc., 25 F. Supp. 993 (S. D. N. Y. 1939); Winrod v. Time,
Inc., 334 Ill. App. 59, 78 N. E. (2d) 708 (1948); Hartmann v. Time, Inc., 60 N. Y. S.
(2d) 209 (1945), aff'd 271 App. Div. 781 (1945); Campbell-Johnson v. Liberty Magazine
Inc., 64 N. Y. S. (2d) 659 (1945), aff'd 270 App. Div. 894, 62 N. Y. S. (2d) 581 (1946).
See Wolfson v. Syracuse Newspapers, Inc., 254 App. Div. 211, 4 N. Y. S. (2d) 640 (1938),
aff'd 279 N. Y. 716, 18 N. E. (2d) 676 (1939). Contra: Winrod v. McFadden Publica-
tions, Inc., 62 F. Supp. 249 (N. D. Ill. 1945). See Notes (1946) 94 U. of Pa. L. Rev.
335; (1941) 26 Minn. L. Rev. 131.

"All the cases in note 14, supra, involved magazines, except the Wolfson case, a
leading newspaper case on which the others rely.

[Vol. VI
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But the "one publication rule" may again be invoked by the court, and
the late distributions held not to toll the running of the statute but to
constitute a part of the original publication. Cases which hold that a
new publication of the libel does occur when replacement and back
issues are sent out have generally involved a reprinting of the same li-
bel, rather than replacement from the original publication.16

The extension of the "one publication rule" to preclude replace-
ment and back issues from tolling the statute of limitations has been
met with the famiiliar objection that a libel is published each time it
is communicated.17 But, in view of the peculiar short-lived interest in
magazines and newspapers, it would appear that replacements are rea-
sonably associated as a part of the original publication. Any doubt
may well be resolved in favor of giving effectiveness to statutes of limi-
tations by sustaining the bar against stale claims as of a definite date.

On the other hand, it has been urged that the statute of limitations
is not nullified by allowing a replacement copy to toll the statute, for
the reason that the publisher has it within his control to stop reissuance
of the libelous matter. Otherwise, it is contended, the publisher is al-
lowed to escape the consequences of his wrongful act.'8 However, the
argument has been answered in Wolfson v. Syracuse Newspapers, Inc.,19

in which the defendant permitted the public to inspect libelous arti-
cles in a newspaper, the action on which was barred by limitations. The
defendant's conduct was thought to be "passive" in character. "It was
at most a gratuitous courtesy which. . . was extended only after a third
party had made a request therefor."20 It seems no less courteous that a

"Woodhouse v. N. Y. Evening Post, 2Ol App. Div. 9, 193 N. Y. Supp. 705 (1922);

Cook v. Connors, 215 N. Y. 175, 1o9 N. E. 78 (1915); Underwood v. Smith, 93 Tenn.
687, 27 S. W. ioo8 (1894). See Notes (1939) 16 N. Y. U. L. Q. Rev. 658; (1938) 52

Harv. L. Rev. 167. Cf. Mack, Miller Candle Co. v. Macmillan Co., 239 App. Div. 738,
269 N. Y. Supp. 33 (1934), afFd 266 N. Y. 489, 195 N. E. 167 (1934). For a criticism of
the distinction between reprinting and replacement from stock, see Winrod v. Mc-
Fadden Publications, Inc., 62 F. Supp. 249 (N. D. Il. 1945); Note (1945) 59 Harv. L.
Rev. 136.

'2Winrod v. McFadden Publications, Inc., 62 F. Supp. 249 (N. D. Ill. 1945); Hol-
den v. American News Co., 52 F. Supp. 24 (E. D. Wash. 1943); Forman v. Mississippi
Publishers Corp., 195 Miss. 90, 14 S. (2d) 344 (1943) (dissent). See Renfro Drug Co.
v. Lawson, 138 Tex. 434, 16o S. W. (2d) 246 (1942). Cf. Fried, Mendelson & Co. v.
Halstead, 203 App. Div. 113, 196 N. Y. Supp. 285 (1922); Dick v. Northern Pacific
Ry. Co., 86 Wash. 211, 15o Pac. 8 (1915). Note (1945) 59 Harv. L. Rev. 136.

"Winrod v. McFadden Publications, Inc., 62 F. Supp. 249 (N. D. Ill. 1945). See
dissent in Forman v. Mississippi Publishers Corp., 195 Miss. go, 14 S. (2d) 344, 349
(1943).

2254 App. Div. 211, 4 N. Y. S. (2d) 640 (1938), aff'd 279 N. Y. 716, 18 N. E. (2d)
676 (1939).

2'254 App. Div. 211, 212, 4 N. Y. S. (2d) 640 (1938).
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publisher should provide his subscribers with undamaged copies of the
publication.

There have been few cases in which the "one publication rule"
might be applied to libelous books.21 Recently, however, a publisher
sold copies of an allegedly libelous book from eight separate printings,
and, after the statute had barred an action dating from the last print-
ing, the defamed person brought suit alleging "publication" of the
libel by the subsequent sale of books from stock within the statutory
period. The New York trial court, in the novel case of Gregoire v. P. G.
Putnam's Sons, Inc.,22 held that the sales from stock did not constitute
a republication so as to toll the running of the statutes of limitations.
The judgment was reversed by the Appellate Division23 but reinstated
by the Court of Appeals in a 4 to 3 decision.24 In order to give the
statute of limitations25 its intended effect as a statute of repose to out-
law stale claims, the court established the precedent that sales of books
from stock do not constitute repetitions of the libel, but that the statute
runs from the date of the original publication. The case was decided
squarely on public policy, and an analogy to the numerous magazine
and newspaper cases was closely drawn.

In considering the Gregoire case, the Appellate Division (all five
judges concurring) held that the "underlying reason for holding that
there is but one publication in the case of a newspaper or periodical,
does not hold good where books are concerned." 2 6 The court based the
distinction on the fact that periodicals have only an ephemeral reader-
interest, to be read when the news is fresh and then discarded, whereas
books are of lasting public interest. Thus, a magazine or newspaper
must be distributed on a certain date to be seasonable, while a book
may be distributed at the publisher's pleasure, without risk of its
losing public interest during a period of withholding it from the pub-
lic (a period as long, for instance, as the statute of limitations). After
the original publication of a newspaper or magazine, "only nominal
damage is likely to be done by the circulation or recirculation of num-

2"Mack, Miller Candle Co. v. Macmillan Co., 239 App. Div. 738, 269 N. Y. Supp.
33 (1934), aff'd 266 N. Y. 489, 195 N. E. 167 (1934), held that an action for libel was
not barred by limitations when it was brought within the statutory period from the
last reprinting. The case dearly does not involve reissues from stock already printed.
But see Restatement, Torts (1938) § 578, Comment (b).

2 72 N. Y. S. (2d) 717 (1947).
'3272 App. Div. 591, 74 N. Y. S. (2d) 238 (1947).
21298 N. Y. 119, 81 N. E. (2d) 45 (1948).
"New York Civil Practice Act § 51, subd. 3.
"Gregoire v. G. P. Putnam's Sons, Inc., 272 App. Div. 591, 74 N. Y. S. (2d) 238,

240 (1947).
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bers that are out of date. '27 But it is possible that a book may gain
popularity only after the statute has run, and real damage may occur
which cannot be rectified. Therefore, the sale of a book from stock
should be considered as a new publication of the libel, for the sale is
a conspicuous independent act2s not connected with the original pub-
lication as is the mailing out of replacements of a dated periodical.

The extent to which the "one publication rule" can logically be
carried with regard to libelous books lies in public policy. In the
Gregoire case, the Court of Appeals adopted the rule solely to require
plaintiffs to proceed promptly with their suits. It is submitted that the
distinction drawn by the Appellate Division between the nature of
books and periodicals is valid. The public policy supporting statutes
of limitations requires that they be given their intended effect, but not
at the expense of allowing publishers to defame with impunity.29 It

would seem that the Gregoire case has virtually assured book publishers
of immunity from libel suits once the statute has run from the date
of the original printing and distribution.

LUTHER W. WHTr

TORTS-IMPOSITION OF CIVIL LIABILITY FOR CONDUCT CONSTITUTING

VIOLATION OF CRIMINAL STATUTE. [Illinois]

A controversial decision involving iort liability based on the viola-
tion of i criminal statute was recently handed down by an Illinois
appellate court in Ostergard v. Frisch.1 The defendant was found liable
for damage to the plaintiff's property sustained while the defendant's
automobile was being operated by a thief, who took the car after the
defendant had, in violation of a statute,2 left the vehicle unattended
without removing the ignition key.

The prevailing common law rule in like cases is that generally an
owner is not liable for damages caused by a thief, either because the
act of leaving the car unlocked is not regarded as negligent under the

nGregoire v. G. P. Putnam's Sons, Inc., 272 App. Div. 591, 74 N. Y. S. (2d) 238,

240 (1947).
28Notes (1948) 48 Col. L. Rev. 475; (1945) 59 Harv. L. Rev. 136.

2Gregoire v. G. P. Putnam's Sons, Inc., 298 N. Y. 119, 81 N. E. (2d) 45, 51 (1948)
(dissent).

1333 IIl. App. 359, 77 N. E. (2d) 537 (1948).
2111. Rev. Stat. (1947) c. 9512, § 189: "No person driving or in charge of a mo-

tor vehicle shall permit it to stand unattended without first stopping the engine,
locking the ignition and removing the key, or when standing upon any perceptible
grade without effectivery setting the brake thereon and turning the front wheels to
the curb or side of the highway."

1949]
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circumstances3 or because the legally unforeseeable criminal conduct of
the thief4 in stealing the vehicle breaks the chain of causation between
the owner's negligence and the plaintiff's injury.5 Therefore, the de-
cisions of the courts in the principal case and in the District of Co-
lumbia case of Ross v. Hartman,6 on which the Illinois court relied
heavily for authority, rest upon the theory that the violation of a crim-
inal statute prohibiting drivers from leaving parked cars unlocked gives
rise to actionable negligence under circumstances in which no liability
existed, absent statute.

Since the statute involved is expressly criminal in effect, 7 judicial
construction is required to create civil liability for its breach. The Illi-
nois court in the instant case, although recognizing the criminal nature
of the statute,8 chose to assume the conclusion on the point in issue-
that the legislature intended the statute to carry with it civil liability.
Although this seems to be the most prevalent view,9 other courts have
refused to allow civil liability where none existed at common law for
conduct constituting a breach of a criminal statute, unless the legisla-
ture provided for civil liability in express terms or by clear implica-
tion.10 Thus, it would appear that the question of civil liability under

3Jackson v. Mills-Fox Baking Co., 221 Mich. 64, 19o N. W. 740 (1922); Kennedy
v. Hedberg, 159 Minn. 76, 198 N. W. 302 (1924). Cf. Moran v. Borden Co., 3o9 III,
App. 391, 33 N. E. (2d) 166 (1941); Connell v. Berland, 223 App. Div. 234, 228 N. Y.
Supp. 20 (1928).

"'Had the truck, without the unlawful, voluntary act of a third person, started
of itself and injured some one nearby, we would, of course, have held that the act
of the driver in leaving the truck with the motor running was the proximate cause,
because that result should have been within the contemplation of any reasonably in-
telligent person. But it cannot be said that it is to be expected that a thief, or any
other third party, will steal such an automobile and do damage with it." Maggiore v.
Laundry & Dry Cleaning Service, Inc., 150 So. 394, 397 (La. App. 1933); Chancey v.
Norfolk & W. Ry. Co., 174 N. C. 351, 93 S. E. 834 (1917); Restatement, Torts (1934)
§ 448; Feezer and Favour, Intervening Crime and Liability for Negligence (1940)
24 Minn. L. Rev. 635-

5Castay v. Katz & Besthoff, 148 So. 76 (La. App. 1933); Galbraith v. Levin, 81
N. E. (ad) 56o (Mass. 1948), expressly overruling Malloy v. Newman, 31o Mass. 269,

37 N. E. (2d) 1OOi (1941), and cited with approval in the principal case; Sullivan v.
Griffin, 318 Mass. 359, 61 N. E. 2d) 330 (1945); Slater v. T. C. Baker Co., 261 Mass.
424, 158 N. E. 778 (1927).

678 App. D. C. 217, 139 F. (2d) 14 (1943), cert. denied 321 U. S. 79 o, 64 S. Ct. 790
(1944). The effect of this federal decision seems particularly strong, since it expressly
overruled a previous decision of the same court on precisely the same set of facts,
Squires v. Brooks, 44 App. D. C. 320 (i916).

7I1. Rev. Stat. (1947) c. 951/2, § 234.
8333 Ill. App. 359, 77 N. E. (2d) 537, 540 (1948)-
9Johnson v. Harris, 187 Okla. 239, 102 P. (2d) 940 (1940); Ezell v. Ritholz, 188

S. C. 39, 198 S. E. 419 (1938); Prosser, Torts (1941) 265.
"Wynn v. Sullivan, 294 Mass. 562, 3 N. E. (2d) 236 (1936); Flanagan v. Sanders,
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a criminal statute has been made one of statutory interpretation. How-
ever, it has recently been suggested by Professor Clarence Morris that
the problem is not simply one of construing the language of legislation.
Rather, "When criminals seek sanctuary under a common law no-duty
rule, the time has come to reexamine the soundness of the rule ....
The advance of criminal responsibility into areas of civil immunity
raises the question... : Should tort liability follow the criminal law?""

Once it is conceded that civil liability should follow some criminal
statutes, it becomes necessary to consider the effect of the violation on
the issue of negligence. If the statute sets a standard of care, the viola-
tion thereof is in most jurisdictions regarded as negligence per se. 12

Other jurisdictions refuse to follow the doctrine of negligence per se,
and maintain that the breach of a statutory duty is only some evidence
of negligence, to be considered by the jury along with other evidence
offered1s The latter view seems to be based on the theory that not all
violations of the criminal law are unreasonable, and that the defen-
dant should be allowed to have a jury determine the question of
reasonableness.

Illinois, however, has adopted what would appear to be a dual
course with regard to cases involving statutory violations. In general,
violations have been held to be but prima facie evidence of negli-
gence.' 4 But where some public policy demands that more stringent
effect be given to the statute, breaches thereof have been ruled to be
negligence per se.15

In the principal case the opinions do not disclose which view was
followed in regard to the negligent character of defendant's breach of
the statute, because both sides of the court based their arguments main-
ly on the causation phase of the controversy. However, it is significant

138 Mich. 253, ioi N. W. 581 (19o4). The statute "does not pretend to deal with the
liability for actionable negligence. It is a police regulation; and the sanction is the
penalty provided by statute. It is not intended to attach civil liability." Volkert v.
Diamond Truck Co., [1940] Can. Sup. Ct. Rep. 455, 461.

"Morris, The Role of Criminal Statutes in Negligence Actions (1949) 49 Col.
L. Rev. 21, 22.

UNewell Contracting Co. v. Berry, 223 Ala. io9, 134 So. 870 (1931); Brixey v.
Craig, 49 Idaho 319, 288 Pac. 152 (193o); Sherwood v. Southern Express Co., 206
N. C. 243, 173 S. E. 6o5 (1934); Restatement, Torts (1934) § 286.

13Baltimore & 0. R. Co. v. Green, 136 F. (2d) 88 (C. C. A. 4th, 1943); Wain-
wright v. Jackson, 291 Mass. 1oo, 195 N. E. 896 (1935); Evers v. Davis, 86 N. J. L.
196, go Ad. 677 (1914).

uRasmussen v. Wiley, 312 Ill. App. 404, 39 N. E. (2d) 57 (1941); Hill v. Hiles,
309 Ill. App. 321, 32 N. E. (2d) 933 (1941); Stine v. Union Electric Co. of Illinois,
305 Ill. App. 37, 26 N. E. (2d) 433 (1940).

".Beauchamp v. Sturges & Burns Mfg. Co., 250 Ill. 303, 95 N. E. 204 (igii).
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that the majority quoted with approval from Ross v. Hartman an as-
sertion that "Violation of an ordinance intended to promote safety is
negligence;" 16 this unequivocal expression apparently refers to negli-
gence per se. On the other hand, the dissenting justice at one point
stated that the breach is "prima facie evidence of negligence,"'17 and
thereby indicated the question of negligence was to be determined by a
jury.

Assuming that the defendant's violation of the statute constituted
negligence on one basis or the other, consideration should then be
given to the issue of the risk which the legislature intended to cover.
The plaintiff must establish that he is within the class of persons whom
the statute was designed to protect' 8 and that the harm was of the type
the statute was designed to prevent.' 9

Statutes of the kind in question are undoubtedly drawn to protect
those persons within the area of the automobile's operation. "The evi-
dent purpose of requiring motor vehicles to be locked is not to prevent
theft for the sake of owners or the police, but to promote the safety of
the public in the streets." 20

It is not so evident that the statute was designed to protect the pub-
lic from harm occasioned by thieves. The clause requiring breaks to
be set and wheels turned toward the curb when the automobile is
parked on an incline is obviously to guard against the possibility of
automobiles starting to move merely by the force of gravity. The pro-
vision for locking the ignition and removing the key is doubtlessly
calculated to prevent the automobile from moving under the power
of its own motor when not properly attended. This contingency might
arise through mechanical defects causing automatic starting, or, more
likely, through the intermeddling of persons not authorized to operate
the vehicle. These persons might be childish pranksters, negligent med-
dlers or, in the opinion of the majority of the Illinois court, wilful
thieves.

21

The dissenting judge was of the opinion that the statute requires
no more precaution than that which common law rules demand of the
ordinary prudent man in parking his vehicle. He reasoned the enact-

"Ostergard v. Frisch, 333 Ill. App. 359, 77 N. E. (2d) 537, 539 (1948).
"Ostergard v. Frisch, 333 Ill. App. 359, 77 N. E. (2d) 537, 543 (1948).
"Prosser, Torts (1941) 266, 38 Am. Jur., Negligence § 165 and cases cited.
"Bischof v. Illinois So. Ry. Co., 232 I1. 446, 83 N. E. 948 (x9o8); Volkert v.

Diamond Truck Co., [1940] Can. Sup. Ct. Rep. 455; Gorris v. Scott, L.- R. 9 Ex. 125

(1874); 38, Am. Jur., Negligence § 163 and cases cited.
2"Ross v. Hartman, 78 App. D. C. 217, 139 F. (2d) 14, 15 (1943).
21 Ostergard v. Frisch, 333 Ill. App. 359, 77 N. E. (2d) 537, 541 (1948).
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ment is "a traffic regulation not an anti-theft measure, and is designed
to reduce the likelihood of parked cars being set in motion without the
intervention of a human agency, or by children or other intermed-
dlers."

22

A variant approach to the matter of the effect of the thief's inter-
vention is often made through the "proximate cause" theory, under
which the plaintiff must show, in addition to his being within the class
of persons protected and his having suffered the type of harm the
statute sought to prevent, that the harm was brought about in a parti-
cular manner contemplated by the legislature. In the principal case,
the dissenting judge was of the opinion that the legislature was not to
be presumed to have abrogated the general rule requiring a "proxi-
mate" causal relation between the violation of a statute and the sub-
sequent injury.23 Thus, the dissent, although willing to concede lia-
bility in some cases,24 refused to impose it in the principal case be-
cause the "... criminal act of a third person is generally considered to
be a new and independent force which breaks the causal connection
between the original wrong and the injury...."25 The distinction, of
course, rests upon the "well established common law rule that the de-
fendant will be relieved of liability by the unforeseeable intervention
of third parties.26

The majority of the court, relying upon the Ross case, declared:
"Since it is a safety measure, its violation was negligence. This negli-
gence created the hazard and thereby brought about the harm which
the ordinance was intended to prevent. It was therefore a legal or
'proximate' cause of the harm." 27 As read by the majority, the statute
imposed a duty upon the defendant to foresee that someone might
steal the car and do damage with it. Professor Prosser has given support
to such a view by suggesting that the violation of a statute may be as-
sumed to cover all risks that might reasonably be likely to follow from

-2Ostergard v. Frisch, 333 Il. App. 359, 77 N. E. (2d) 537, 542 (1948).

2Ostergard v. Frisch, 333 Ill. App. 359, 77 N. E. (2d) 537, 543 (1948), citing Kelly

v. Davis, 48 R. 1. 84, 135 Ad. 602, 603 (1927).

2"Moran v. Borden Co., 3o9 IlI. App. 391, 33 N. E. (2d) 166 (i941); Connell v.
Berland, 223 App. Div. 234, 228 N. Y. Supp. 20 (1928).

25Ostergard v. Frisch, 333 Ill. App. 359, 77 N. E. (2d) 537, 545 (1948).
r"Curtis v. Jacobson, 54 A. (2d) 520 (Me. 1947); Lane v. Atlantic Works, iii Mass.

136 (1872); Aune v. Oregon Trunk Ry., 151 Ore. 622, 51 P. (2d) 633 (935).
'1 Ostergard v. Frisch, 333 Ill. App. 359, 77 N. E. (2d) 537, 539 (1948). Cf. Lowndes,

Civil Liability Created by Criminal Legislation (1932) 16 Minn. L. Rev. 361, 371:
"It is evident that the violation of a statute has no causal connection with an in-
jury in any case .... The violation of a statute goes not to causation but to cul-
pability. That is, the breach of the statute does not contribute anything to the re-
sult, it merely colors the act or omission to act which produces the result."

19491
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its violation.28 Even if this premise is accepted, however, there still re-
mains the issue of whether the statute itself is intended to establish what
risks are "reasonably" to be expected.

The decision in the principal case rejects the conclusive applica-
tion of common law causation concepts and imposes a liability which
Professor Morris has termed "novel," wherein "The test for criminal
responsibility is calculated to require more care than the reasonably
prudent man would exercise before the enactment of the ordinance in
at least some circumstances." 29 Concurrence in this point of view is in-
dicated by the majority of the Illinois court in the observation that
"The courts must keep pace with scientific developments and recognize
the increasing hazards to the safety of the public. When considering
present hazardous conditions confronting the public, against which the
Legislature aims to provide protection, courts should not rigidly ad-
here to a legal interpretation of proximate cause applied to conditions
prevailing many years ago, if to do so would do violence to the inten-
tion of the Legislature."8 0

It appears that the presence of the statute has been accepted by this
court as affording an opportunity to break away from the restrictive
common law rule that the intervening criminal acts of a third party
must necessarily break the chain of causation and save the defendant
from liability, and to allow the imposition of liability where the negli-
gent defendant's conduct has in fact contributed to the cause of the
plaintiff's injury. It has been said that this novel liability, being "the
creature of the court .... can be justified in the last analysis only in pol-
icy. [But] that the legislature has enacted a criminal proscription prop-
erly engenders an assumption that conformity is practical and that de-
setion of an old immunity will not result in undesirable sudden
shock."8 '

JACK B. PORTERFIELD, JR.

28Prosser, Torts (1941) 271.
29Morris, The Role of Criminal Statutes in Negligence Actions (1949) 49 Col. L.

Rev. 21, 27.

'°Ostergard v. Frisch, 333 Ill. App. 359, 77 N. E. (2d) 537, 541 (1948).
3Morris, The Role of Criminal Statutes in Negligence Actions (1949) 49 Col.

L. Rev. 21, 47.
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