




RECENT CASES

It may be argued that to permit this type of action will result in the
filing of indiscriminate actions against liquor dealers. But as the court
in the principal case observed, if the facts of the cases do not justify the
suit, the courts will eliminate them with dispatch,21 discouraging fur-
ther litigation unless predicated upon the following propositions: (1)
Defendant's knowing of the marital relationship; (2) defendant's
understanding that the spouse is such an habitual drunkard that he can
not resist the intoxicating liquor; (3) defendant's realizing the poison-
ous effects which intoxicants have on the spouse. With these essential
prerequisites the vendor ought to know that the natural and probable
result of the sale of the intoxicating liquor will be the loss of the con-
sortium of the spouse. This should be basis enough for a finding of
proximate causation between sale and injury.

Merely because the Pratt case is new and finds no precedent in the
courts, it should not follow that this type of action cannot be main-
tained.22 "It is the boast of the common law that 'its flexibility permits
its ready adaptability to the changing nature of human affairs.' "23 Al-
though the Arizona court in the principal case found no case "on all
fours" with it, the legal principles upon which the court predicated its
opinion are well-established in the common law. The social and moral
good which will result from the doctrine laid down in this case can not
be overlooked by any court which is guided by a purpose to make the
common law adaptable to needs arising with changing conditions of
society. ROBERT C. HOBSON

TORTs-PREsCRIPTIVE RIGHT TO MAINTAIN A NuIsANcE. [New Jersey]

The complainants in Benton v. Kernan' filed a bill in equity to re-
strain defendants from operating their quarry and "Kern-O-Mix" busi-
ness in such a manner as to constitute a nuisance. The complainants
charged that the blasting of the rock occasioned their homes to be
shaken and damaged, endangered their lives, and caused noises and

does it follow because it is lawful to sell it as a beverage, under other circumstances,
that it is lawful for a party, daily, to help the wife or servant to become intoxicated,
to the loss and damage of the husband or master?..

=Pratt v. Daly, 104 P. (2d) 147, 151 (Ariz. 1940).
2Holleman v. Harward, 119 N. C. 150, 25 S. E. 972, 974, 56 Am. St. Rep. 672. 674

(1896), 34 L. R. A. 8o3, 8o5 (1897).
*Flandemeyer v. Cooper, 85 Ohio St. 327, 98 N. E. 102, 104, Ann. Cas. 19i 3 A 983,

986, 40 L. R. A. (N. S.) 36o, 363 (1912).

1127 N. J. Eq. 434, 13 A. (2d) 825 (1940).
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noxious odors which affected their health. The neighborhood was zoned
as residential, but the quarry had been established many years previous
to the residential development. The court enjoined the defendants
from perpetrating the nuisance, and in so holding overruled defend-
ants' contention-that they had acquired a prescriptive right, asserting
the "well-settled" New Jersey doctrine that no right of prescription can
be acquired to maintain a nuisance.

Though the New Jersey court apparently applied the proper rule
for its jurisdiction,2 it appears to represent a minority view. Courts of
other states have frequently declared that the rule is well established
that one can acquire a prescriptive right to maintain a private3 nui-
sance, 4 but notwithstanding these positive statements, there is a de-
cided dearth of cases in which such prescriptive rights have actually
been established. 5 Only in rare instances have claimants been able to
bring themselves within the several fundamental standards applied by
the courts to ascertain whether a prescriptive right has been obtained.

The first requirement demanded is the necessity of adverse use un-
der claim of right. In Schumaker v. Shawhan6 the court had occasion to
explain the meaning of "adverse use." In that case plaintiff brought
suit because defendant was polluting the stream and rendering it un-
satisfactory for domestic purposes, contrary to plaintiff's right to a
reasonable enjoyment thereof. The refuse had been deposited in the
stream for 40 years, though defendant had been responsible for this ac-
tivity only during the two years before the suit. Defendant pleaded a
right by prescription. The court held that defendant had not acquired
such a right because there was not a sufficient adverse use in that al-
though the stream for many years had carried the refuse, not until
several years past had it rendered the water unwholesome.7 Hester v.
Sawyerss states a correlative requisite in the court's emphatic declara-

2See cases cited in instant decision, Benton v. Kernan, 127 N. J. Eq. 434, 13 A.
(2d) 825 at 841-2 (1940).

3in contradistinction, it is well settled that a person cannot acquire a prescrip-
tive right to maintain a public nuisance. Drew v. Hicks, i Cal. XVII, 4 Cal. Unrep.
44o, 35 Pac. 563 (1894) ; 2o R. C. L. 498, and cases cited therein.

'46 C. J. 75o , and cases cited therein. Also cases cited in notes 6 to 15, infra.
529 Cyc. 1206.
"93 Mo. App. 573, 67 S. W. 717 (1902). Also Stremph v. Loethen, 203 S. W. 238

(Mo. App. 1918).
7Accord, North Point Consolidated Irrigation Co. v. Utah & S. L. Canal Co., 16

Utah 246, 52 Pac. 168, 4o L. R. A. 851 (1898).
841 N. M. 497, 71 P. (2d) 646, 651 (1937). The discussion by the court in this

case of what constitutes prescription and how the right may be acquired is un-
usually thorough and instructive.
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tion that a prescriptive right "cannot grow out of a strictly permissive
use, no matter how long the use." However, the court points out that a
permissive use may later become adverse if by words or act the user
shows his intention of adverse claim.9 The prescriptive period will then
begin to run from the time the transition from permissive to adverse
use is made, and does not relate back to any point that was purely per-
missive.

A second requisite deemed necessary by the courts, is that the use
must have been a nuisance for which an action could have been main-
tained at any time during the prescriptive period.10, And the party
claiming the right has the burden of proving that plaintiff could have
maintained an action against him during the entire prescriptive
period."

An equally salient requirement in determining whether a prescrip-
tive right has become absolute, and one equally difficult of proof, is that
the claimant must show that during the entire period he has caused
an injury of the same grade and character as that complained of. In a
Minnesota case 12 complainant brought suit to enjoin maintenance of
defendants' gas plant which emitted nauseous fumes. The plant had
been operating for fifteen years. It was found, however, that during the
last seven years, because of enlargement of the plant, the harm had
been appreciably altered and increased. On the basis of this difference
in use, the court denied defendant a prescriptive right.

OClarke v. Clarke, 133 Cal. 667, 66 Pac. 10 (I901); Omodt v. Chicago, M., and St.
P. R. Co., io6 Minn. 2o5, 118 N. W. 798 (igo8); Pitzman v. Boyce, iii Mo. 387, 19
S. W. 1104, 33 Am. St. Rep. 536 (1892) (prescriptive easement cases).

"'In Charnley v. Shawano Water Power Improvement Co., 1o9 Wis. 563, 85 N. W.
507, 509 (igoi) defendant had for 40 years maintained a dam which caused plain-
tiff's land to be flooded. It was held that plaintiff had had an action for the entire
period, and his acquiescence and failure to press a claim gave rise to a prescriptive
right in defendant. The court said: "That one may obtain a prescriptive right of
flowage under proper conditions cannot be disputed. It is a right which must have
been claimed and maintained in hostility to the right of person against whom it is
set up .... It must have been continuous, exclusive, known to, and acquiesced in
by, the owner of the rights affected thereby.... When these conditions concur, and
the use has been extended for a period of 20 years or more, the prescriptive right
becomes absolute."

nStamm v. City of Albuquerque, 1o N. M. 491, 62 Pac. 973, 974 (igoo) states
that defendant assumes the onus of proving that for the entire period he has vio-
lated "the law to the extent and with the results charged and proved against him
with the practical acquiescence of the person injured, and to the extent that during
the whole time an action would lie against him."

12Matthews v. Stillwater Gas and Electric Co., 63 Minn. 493. 6..- N. W. 947 (1896).
Also, Ralston v. United Verde Copper Co., 37 F. (2d) i8o (D. Ariz. 1929), aff'd,
United Verde Copper Co. v. Ralston, 46 F. (2d) i (C. C. A. 9th. 1931).
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It also has been stated frequently by courts that in order to give
rise to a perscriptive right the use must be uninterrupted and continu-
ous for the full period.13 The Alabama court has explained in typical
language that the fact that defendant operated its mine in such a man-
ner as to constitute a nuisance "does not show that the results to the
plaintiff were uniform, or the same, during said period ... the pol-
lution of the water may have gradually grown so as to render it unfit
for use during the last period, but which was not the case during the
first part of the time, and the deposits may have been harmless at first,
but gradually increased to the extent of injuring or destroying the
value of the land upon which it was permitted to accumulate."' 14 Such
continuity of use, however, does not necessarily imply constant use. A
Michigan case exemplifies the distinction when it states that the use,
"in order to create a prescriptive right, need not be constant, in the
sense of daily occupancy or use. It must be continuous and uninter-
rupted, but not necessarily constant. It is necessarily an irregular use,
depending upon season and rainfall; and it is sufficient if the use be the
ordinary use, and be resorted to without interruption wherever nec-
essary in operation of the power."'15

Although the courts in the above decisions and in similar cases in-
volving the issues invariably express the rule that a person can acquire
a perscriptive right to maintain a private nuisance, yet the denial of
such right is often based on unconvincing reasoning. And in denying
the right on the basis that the claimant has failed to meet one or several
of the so-called necessary "requisites," the courts have been too eager to
state the rules without pointing out satisfactorily in what respects the
user has failed to measure up to the standards. It becomes evident,
then, that the oft-asserted right is in fact granted only with great reluc-
tance. The courts seem to have repeatedly demonstrated an unexpressed
hostility to the prescriptive nuisance right. Perhaps this opposition is

I'Stouts Mountain Coal Co. v. Ballard, 195 Ala. 283, 7o So. 172 (1915). Defend-
ant mine owner contaminated stream whereby plaintiff was shorn of his right to
reasonable use thereof for domestic purposes. Court held defendant's prescription
had not been established because the use did not produce a uniform result through-
out the period of adverse holding.

14195 Ala. 283, 70 So. 172, 174 (1915). Also, Watkins v. Pepperton Cotton Mills,
162 Ga. 371, 134 S. E. 69 (1926); Mississippi Mills Co. v. Smith, 69 Miss. 299, 11 So.
26 (1892) (where court allowed prescriptive right on finding that use was con-
tinuous); Stremph v. Loethen, 203 S. W. 238 (Mo. App. 1918).

"Cornwell Manufacturing Co. v. Swift, 89 Mich. 503, 50 N. W. 1oo1, 1004 (1891) .
Also Lawton v. Herrick, 83 Conn. 417, 76 At. 986 (191o) (precription to be valid
must be reasonable). For a similar requirement, compare Chessman v. Hale, 31
Mont. 577, 79 Pac. 254 (1905) (character and extent of use).
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based on the fact that to grant the claim is to deprive a person of his
property for a purely private purpose of another.16 The courts also may
feel that nuisances are usually of such a noxious character that they re-
flect themselves incidentally against the "public good." In this sense
courts too may feel that nuisances tend more toward a "criminal" than a
civil wrong.

The possibility of obtaining the benefits resulting from a prescrip-
tive right to maintain a nuisance without actually relying on the theory
of prescription is suggested in connection with the Statute of Limita-
tions. If this method can be invoked, the essence of the prescriptive
right can be secured in considerably less time than the regular prescrip-
tive period, and at the same time the reluctance of the courts to find
the necessary requisites of a prescriptive right can be circumvented. To
demonstrate this possibility let it be assumed that defendant has been
perpetuating a nuisance for six years prior to plaintiff's bringing his
action (i. e. for six years plaintiff has had a cause of action) ; and that
a state statute provides for a limitation period of five years on the
right to sue for damages, and a prescriptive period of fifteen years. If it
further be assumed that the nuisance involved comes within those
types which courts classify as "permanent," the person injured by the
nuisance would, under the prevailing doctrine, find himself barred by
his delay from bringing an action for damages.17 For the rule as sup-
ported by the weight of authority is that when by wrongful acts a
"permanent" nuisance is created, the injured party has a single cause
of action in which he may recover for his entire damage, both past and
prospective.' 8 Since this cause of action accrues at the creation of the

"See McKinney v. Trustees of Emory and Henry College, 117 Va. 763, 767-8, 86;
S. E. 115, 117 (1915) for a hint that a prescriptive nuisance right bears analogy to an,
outright condemnation of land.

27 See cases and authorities cited in notes 18 and ig, infra.
For a temporary nuisance the rule is otherwise. If a temporary nuisance exists,

there may be a right of action for injuries suffered within the last five years pre-
ceding the bringing of suit, though the right of action for earlier injury had been
lost. May v. George, 53 Ind. App. 259, 1o N. E. 393 (1913); Wells v. New Haven and
Northampton Co., 151 Mass. 46, 23 N. E. 724 (189o). For a full discussion, see Mc-
Cormick on Damages (1935) 500-515.

8'Town of Troy v. Cheshire R. R. Co., 23 N. H. 83, 55 Am. Dec. 177 (1851) (case.
appears to have originated the doctrine that all damages are recoverable in one ac--
tion); International Shoe Co. v. Gibbs, 183 Ark. 512, 36 S. W. (2d) 961 (ig3);-
N. K. Fairbank Co. v. Bahre, 313 Ill. 636, 73 N. E. 322 (igo5); McCormick on Dam--
ages (1935) 5o4-5.

Representing the contrary view that plaintiff must bring successive actions and,
recover only for injuries suffered by the time each trial is brought: Aldworth v. City
of Lynn, 753 Mass. 53, 26 N. E. 229, io L. R. A. 210 (1891). See McCormick onz
Damages (1935) 402-4-
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nuisance and cannot be split, the plaintiff's right of recovery will be
barred unless the action is brought within the prescribed number of
years from the time the nuisance began. 19

The injured party may then seek to obtain relief as to the future by
asking equity to enjoin the continuance of the nuisance. Whether
equity too will refuse to aid the petitioner for an injunction, after he
has delayed for a considerable time in seeking relief, is a question
which cannot be squarely answered. It has been said in some jurisdic-
tions that laches does not depend, as does the Statute of Limitations, on
the expiration of a definite time but rather on the circumstances of
each case.20 However, it is universally agreed that equity will not aid
in the enforcement of stale claims,21 and it has been pointed out that
the trend, at least, is for equity to follow courts of law as to limita-
tions.2 2 The court in McNair v. Burt2

3 states emphatically what would
seem to be the prevailing rule at the present time:

"As this is a case which could have been brought in an action
at law, the jurisdiction at law and in equity is concurrent. In
such a case of concurrent jurisdiction, the equity court does not
enforce the doctrine of laches, but instead is bound by the statute
of limitations which governs in actions at law."

Numerous other courts have stated this same principle in differing

"Missouri Pacific R. Co. v. Davis, 186 Ark. 402, 53 S. W. (2d) 851 (1932); Schlosser

v. Sanitary District of Chicago, 299 Ill. 77, 132 N. E. 291 (192 1); McDaniel v. City of
Cherryvale, 91 Kan. 40, 136 Pac. 899, 5o L. R. A. (N. s.) 388 (1913); Gorman v. Chi-
cago, B. & Q. R. Co., 166 Mo. App. 320, 148 S. W. loo9 (1912); Virginia Hot Springs
Co. v. McCray, io6 Va. 461, 56 S. E. 216 (1907); McCormick on Damages (1935) 513.

2°Sullivan v. Portland and K. R. R., 94 U. S. 8o6, 811, 24 L. ed. 324 (1876): "Every
case is governed chiefly by its own circumstances; sometimes the analogy of the
Statute of Limitations is applied; sometimes a longer period than that prescribed by
the statute is required; in some cases a shorter time is sufficient .. " Patterson v.
Hewitt, is N. M. 1, 66 Pac. 552, 55 L. R. A. 658 (19o); Townsend v. Vanderwerker,
16o U. S. 171, 16 S. Ct. 258,4o L. ed. 383 (1895); Alsop v. Riker, 155 U. S. 448, 15 S. Ct.
162, 39 L. ed. 218 (1894).21Hayward v. National Bank, 96 U. S. 611 at 618, 24 L. ed. 855 (1877).

2Speidel v. Henrici, 120 U. S. 377, 7 S. Ct. 61o, 3o L. ed. 718 (1887); Note (1931)
79 U. of Pa. L. Rev. 341. For a general discussion, see McClintock on Equity (1936)
38.

"68 F. (2d) 814, 815 (C. C. A. 5th, 1934). This was an action for an accounting
and for recovery for losses sustained by a bank through mismanagement by the di-
rectors. Here the "concurrent" jurisdiction of law and equity would apparently allow
a suit in either court for approximately the same type of relief. In nuisance cases, of
course, the remedies of the injured party would take different forms in the two
tribunals. But the jurisdiction of law and equity are "concurrent" in the sense that
the victim of the nuisance can obtain some type of relief in either court.
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terminology; 24 and, in some jurisdictions where the distinction between
law and equity has been abolished, a plea of the statute has been held
good.

25

So in the hypothetical case the plaintiff, having had for the en-
tire six years both an action at law for damages and a suit in equity
for an injunction, is precluded from any relief whatever, and the fifteen
year prescriptive period has in effect been reduced to five years.2 6 There
would seem to be nothing to prevent courts from thus giving one what
is in effect a prescriptive right by such an application of the Statute of
Limitations. However, courts so reluctant to allow a prescriptive right
to be acquired in the regularly established prescriptive period might
well also be hesitant to allow an analogous "right" to be obtained in
less than the full period.27  ROBERT G. Isoiuco

"Metropolitan National Bank v. St. Louis Dispatch Co., 149 U. S. 436, 13 S. Ct.
944, 37 L. ed. 799 (1893); Kelley v. Woodley, 228 Ala. 401, 153 So. 745 (1934); Hayes
v. Belleair Development Co., 12o Fla. 326, 162 So. 698 (1935); People ex rel. Blair v.
Michigan Central R. Co., 145 Mich. 140, io8 N. W. 772 (1906); Keys v. Leopold, 241
N. Y. 189, 149 N. E. 828 (1925); Taylor v. Slater, 21 R. I. 104, 41 Ad. iooi (1898).

2(1926) a6 Col. L. Rev. 362, 363. "Along with the abolition of the distinction
between law and equity the statutes have become applicable alike to suits formerly
cognizable in law or equity and the question is no longer whether equity will apply
the same limitations but whether the particular action is barred."

"Though no instance has been discovered in which courts have actually reached
this result, yet in Virginia the Court of Appeals has by its decisions in two cases vir-
tually taken the position that it would give a defendant this "quasi-prescriptive"
right in a proper situation. In Virginia Hot Springs Co. v. McCray, 1o6 Va. 461, 56
S. E. 216 (1907) the plaintiff's action for damages for defendant's nuisance was held
barred by the Statute of Limitations, because the "permanent" nuisance had been
in operation to the plaintiff's damage for more than the five year limitations period.
In McKinney v. Trustees of Emory and Henry College, 117 Va. 763, 86 S. E. 115
(1915) the suit was for an injunction to restrain the continuance of a "permanent"
nuisance. The trial court denied the injunction, apparently on the ground that the
nuisance had been in operation for more than the five year limitations period.
Though the Court of Appeals reversed and remanded, it did so on the finding that
the nuisance had not been in existence for that long a time. There seemed to be no
doubt that the trial court was sound in its legal theory, nor that the upper court
would have held the plaintiff barred had the facts shown that the limitations period
had run. If the court will bar different plaintiffs from legal and equitable relief,
there seems to be no reason why it would not likewise bar the same plaintiff of relief
should the occasion arise.

=See Face & Son v. Cherry, 117 Va. 41, 45, 84 S. E. 1O, i1 (1915) where the court
held that plaintiff was not guilty of laches in suing to enjoin a nuisance created by
the operation of a brick kiln, because though the nuisance had been instituted
seventeen years before suit, yet within the past few years new kilns had been con-
structed in the brick yard which aggravated the annoyance being suffered by the
plaintiff. The court held that since "The conditions creating the nuisance ... have
been gradual and cumulative in their character ... the evidence makes out a case of
continuing nuisance, to which the doctrine of laches does not apply."
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WILLS-RIGHT OF CREDITOR OF HEIR OF TESTATOR TO CONTEST ALLEGED-

LY INVALID WILL. [Iowa]

The recent case of In Re Duffy's Estate1 raises the question of the
right of the creditor of an heir to contest the probate of a will by which
his debtor, the heir, will be disinherited. Hugh Duffy's will and codicil
bequeathed and devised his property to his thirteen children in equal
shares. The portion left to his son George, however, was by the terms
of the will placed in trust for him, so as to be unavailable for the pay-
ment of his debts. Before the testator's death the Fairbank State Bank
had obtained judgments against George in the amount of $8ooo. The
will and codicil were entered for probate, at which time the Bank filed
objections to the probate, charging that the testator was at the time of
execution of the will of unsound mind, and was incapable of making a
will. The proponent's demurrer followed and was sustained, and judg-
ment was entered probating both will and codicil. The Supreme Court
of Iowa reversed the judgment, stating that the demurrer should have
been overruled, and the contestant given a chance to present its grounds
for contest.

A will contest is a statutory proceeding.2 Some states regard it as
similar to a common law action and give jurisdiction over the contest to
a common law court. Others regard it as equitable in nature.3 The
usual requirement for contesting probate of a will is one of "interest."
By interpretation of the statutes it is held that all persons "interested"
may contest the probate of the will 4 The question then arises as to who
possesses this statutory qualification. It has been held that the interest
sufficient to support a will contest is "a direct, immediate and legally
ascertained pecuniary interest in the devolution of the testator's es-
tate," 5 or the interest possessed by one "directly affected in a pecuniary
sense by a settlement of the estate," 6 or "an interest in the property of
the estate affected by the will."7 The jurisdiction deciding the principal
case has said that "such action [probate contest] can be taken only by

1292 N. W. 165 (Iowa 1940).
2
1i Page, Wills (2d. ed. 1928) § 542, 909-910.

'1 Page, Wills (2d. ed. 1928) § 542, 909-910.
'See 40 Cyc. 1241; L. R. A. i9 i8A 447 et seq., and cases cited in both works.
'See Bloor v. Platt, 78 Ohio St. 46, 84 N. E. 604, 605 (1908).
'See Re Biehn's Estate, 41 Ariz. 403, 18 P. (2d) 1112, 1114 (1933).
'In Re Meredith's Estate, 275 Mich. 278, 266 N. W. 351, 356 (1936). Also see Chil-

cote v. Hoffman, 97 Ohio St. 98, 119 N. E. 364, 366 (1918),". . . a person who has
such a direct pecuniary interest in the devolution of the testator's estate as would be
impaired or defeated by the will, or be benefitted by setting it aside" may contest.
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one who would have a beneficial interest in the estate, if there was no
such will."8

Parties generally permitted to contest probate are the heirs or next
of kin who would take in case of intestacy, unless they take a larger
share by the will than by intestacy,9 beneficiaries of an earlier will by
which their share was greater than under the will being contested,' 0

purchasers from an heir," and the state, if the property would escheat
in the absence of a will.1 2 There is a conflict of authority as to whether
personal representatives can raise objections to the will. Many courts
allow the executor named in a prior will to contest; and a smaller num-
ber of jurisdictions allow contest by the administrator who was ap-
pointed on the supposition that there was no will. 1

3 It is generally held
that creditors of the testator may not contest his will, their interest
being unaffected by the will; 1 4 nor may purchasers from the deceased in
his lifetime contest.' 5

Most authorities hold that the general creditor of the heir does not
possess the requisite interest to contest.16 However, the judgment or
lien creditor of the heir, in the majority of cases, 17 is held to have an

'See In Re Estate of Stewart, 107 Iowa 117, 118, 77 N. W. 574 (1898).
'Hays v. Bowden, 159 Ala. 6oo, 49 So. 122 (19o9); In Re Adkin's Will, 179 Iowa

1025, 162 N. W. 193 (1917); Alden v. Johnson, 63 Iowa 124, 18 N. W. 696 (1884);
Biles v. Dean, 14 So. 536 (Miss. 1893).

"Buckingham's Appeal, 57 Conn. 544, 18 Ad. 256 (1889); McDonald v. McDonald,
142 Ind. 55, 41 N. E. 336 (1895); Kennedy v. Walcutt, 18 Ohio St. 442, 161 N. E.
336 (1928).

"Hooks v. Brown, 125 Ga. 122, 53 S. E. 583 (19o6) ; Savage v. Bowen, 1o3 Va. 540,
49 S. E. 668 (19o5).

*State v. Rector, 134 Kan. 658, 8 P. (2d) 323 (1932); State v. Lancaster, 119 Tenn.
638, 1o5 S. W. 858 (1907).

USee Atkinson on Wills (1937) 465-6 and cases there cited.
14 Montgomery v. Foster, gi Ala. 613, 8 So. 349 (1890).
15Pena y Vidaurri's Estate v. Bruni, 156 S. W. 315 (Tex. Civ. App. 1913). The

plaintiff was a purchaser of land from the testator before the death of the latter. The
will purported to pass the land to another, and plaintiff attempted to contest, charg-
ing that probate of the will would cast a cloud on his title. The contest was not per-
mitted.

16See Atkinson on Wills (1937) 467. Also see Watson v. Alderson, 146 Mo. 333,
48 S. NV. 478, 482 (1898); In Re Langevin, 45 Minn. 429, 47 N. W. 1133 (1891).
Contra: Brooks v. Paine's Ex'r, 123 Ky. L. Rep. 271, 90 S. W. 6oo (1906).

"In Watson v. Alderson, 146 Mo. 333, 48 S. W. 478, 482 (1898) it was said, "A
lien creditor ... has the same direct and immediate interest in the probate of a will
by which that title would be divested that an heir at law has." Mullins v. Fidelity and
Deposit Co., 30 Ky. L. Rep. 1o77, 1oo S. W. 256 (19o7); Smith v. Bradstreet, 16 Pick.
264 (Mass. 1834); In Re Langevin, 45 Minn. 429, 47 N. W. 1133 (1891); Matter of
Coryells Will, 4 App. Div. 429, 39 N. Y. S. 5o8 (1896); Bloor v. Platt, 78 Ohio St. 46,
84 N. E. 604 (1908).
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interest sufficient, though there is a substantial body of authority de-
nying him the right to contest.' 8

In the Duffy case, at the testator's death and before the probate pro-
bate proceedings, the judgments in favor of the Bank had already been
filed so as to constitute a lien upon any realty which the heir might in-
herit. To probate an invalid will would be to deprive the contesting
Bank of something of material value to it,19 for the -Bank had a lien
which would attach the instant title vested in the heir.20 Because the
judgment creditor's claim to the heir's share of the estate is thus more
direct and definite, it is said that the position of such a creditor is pat-
ently stronger than is that of the general creditor, who has only an ex-
pectancy and no tangible interest in the debtor's real estate until he has
pursued his claim to judgment or has secured a lien on the property.

Courts denying the judgment creditor the right to contest have not
been consistent in their approach. An early Pennsylvania case denied
the right mainly on the basis of the danger of tying up large estates by
creditors with comparatively small debts owing to them from the heir.21

A Tennessee case based its holding on the fact that the creditor can
only act in the right of the heir who in this case was quite satisfied not
to contest.2 2 Two later cases held as they did only by a restrictive con-
struction of the statutes of their respective states which postulated that
those who took an interest in the estate by virtue of and under the will
might contest the probate.23

The decision of the Duffy case allowing the judgment creditor to
contest would seem to be preferable to those cases denying him that
right. However, it is suggested that an even better approach might be
to retain the qualification of interest, but to widen its scope so as to in-
clude any party who stands to be materially prejudiced by the probate
of an invalid will. The distinction, for example, between the rights of
judgment and mere general creditors does not appear to turn on any
substantial difference in their need for legal relief. The claim of the
one is not more appealing to the sense of justice than that of the other.

8Lockard v. Stephenson, 12o Ala. 641, 24 So. 996 (1899); Lee v. Keech, 151 Md.
34, 133 At. 835 (1926) ; Bank of Tennessee v. Nelson, 3 Head. 634 (Tenn. 1859). See
Keeler v. Lauer, 73 Kan. 388, 85 Pac. 541 (i9o6); In Re Shepard's Estate, 17o Pa. St.
323, 32 Atl. 1040 (1895).

1 In In Re Langevin, 45 Minn. 429, 47 N. W. 1133 (189) the court observed that
the liens would be conclusively unseated by the probate of a spurious will.

2OSee 68 C. J. 9o6 and cases cited therein.
2In Re Shepard's Estate, 17o Pa. St. 323, 32 At. 1040 (1895).
2Bank of Tennessee v. Nelson, 3 Head. 634 (Tenn. 1859).
sLockard v. Stephenson, 12o Ala. 641, 24 So. 996 (x899); Lee v. Keech, 151 Md.

34, 133 Ad. 835 (1926).
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Of course, the possibility of multiplicity of suits deserves consideration,
for to tie up estates for long periods by the contest proceedings of petty
creditors would admittedly be unfortunate. However, in practice it is
not probable that this objection would be of great importance since
the costs of the suit would prevent most actions by small creditors. The
fact that in the one case the creditor has been diligent enough to pur-
sue his claim to judgment should not make his claim more meritorious.
The probate court would necessarily have to assure itself of the validity
of the general creditor's claim, but there should be little delay occa-
sioned thereby and nothing should be made to turn on this fact. To ad-
mit the general creditor into the group of those who might contest
probate would not open the door to fraud, which is the only eventuality
to be feared in actual probate practice. And on theory alone there
seems to be no reason why any person having knowledge of the illegal
circumstances surrounding the making of a will should not be per-
mitted to further the ends of justice by having a day in court.

A related problem is suggested by that of the Duffy case. Is there
such an obligation on the heir to pay his debts that he can be forced to
contest the will by a general creditor who is himself unable to object
to probate? The word "debt" connotes an obligation to pay which is
enforceable in an action at law.2 4 This obligation is always present in a
true debt, but the manner in which it is to be paid or the means of
forcing payment do not enter into the definition.2 5 The obligation of
the debtor to take voluntary steps to put himself in a position to pay
the debt is a moral one only. The creditor can usually enforce his
claim by the regular method of suit at law on the debt and enforcement
of the judgment by attachment or execution and levy if necessary. But
it does not appear that the extraordinary remedy of forcing the heir to
contest the will in order to give him a chance at an heir's share has
been made available to the creditor.26 A somewhat analogous remedy
may be seen in the familiar "creditors' suit," which is a proceeding in
equity to force the discovery and application to the payment of debts,

uHaynie v. Robertson, 58 Ala. 37, 39 (1877). See State v. Hawes, 112 Ind. 323, 326,

14 N. E. 87, 88 (1887); Kidd v. Puritana Cereal Food Co., 145 Mo. App. 502, 122

S. W. 784, 788 (9og) . See 17 C. J. 1376.
2See Dunsmoor v. Furstenfeldt, 88 Cal. 522, 529, 26 Pac. 518, 520 (1891); Melvin

v. State, 121 Cal. 6, 53 Pac. 416, 419 (t898); Rodman v. Munson, 13 Barb. 188, 197
(N. Y. 1859).

"That a court of equity has no jurisdiction, independent of statute, of an action
to revoke the probate of wills, see Crawfordsville Trust Co. v. Ramsey, 178 Ind. 258,
98 N. E. 177 (1912) . No such statutes have been found giving the creditor the right to
force a contest.
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of equitable assets and property not subject to the process of levy and
sale, or execution at law.27 It may be, but usually is not, brought by a
single creditor. However, a prerequisite to the bringing of this suit is
the creditor's having first exhausted his remedy at law by a judgment;
the general creditor cannot, in the absence of statute, collect his claim
in this proceeding in equity.28 Hence, the general creditor of the heir
would hardly be in position to rely on any form of creditors' suits as a
precedent for the nature of relief which he seeks. 29 The only case re-
sembling this situation, in which a suit by a creditor was allowed, con-
cerned a judgment creditor.8 0

The Dulfy case also suggests the question of whether or not the
legatee can disclaim his legacy, if the effect will be to prejudice the
rights of the creditors who desire to subject the property in the debtor-
legatee's hands. That a legatee may so disclaim is the general rule.8 '
The creditor has no right, nor the court jurisdiction, to compel accep-
tance. 2 Here also the general creditor by majority rule is in a helpless
position. Such situations, demonstrating as they do the unfortunate
plight of the general creditor, serve to support the contention that the
doctrine of the Dully case should be extended to include the general
creditor among those entitled to contest the probate of an allegedly
invalid will. JOHN E. PERPY

WORKMEN'S COMPENSATION-CONSTITUTIONALITY OF A STATUTE IMPOS-

ING LIABILITY WITHOUT FAULT OF NON-CONTRIBUTING EMPLOYERS.

[West Virginia]

In the recent West Virginia case of Prager v. W. H. Chapman &
Sons Co." the Supreme Court of Appeals held unconstitutional a 1937
amendment to the State's Workmen's Compensation Act. The amended

"See 15 C. J. 138o and cases therein cited. See also Bouvier's Law Dictionary
(1934) 254.

"See 15 C. J. 1388 and cases cited.
"In the case of In Re Shepard's Estate, 17o Pa. St. 323, 324, 32 Ad. 1o4o, 1041

(1895) the court by a question states its opinion as to this lack of remedy on the part
of the general creditor. "Assume that on a contest, at the instance of the son, the will
could be set aside; how can he be compelled to initiate or carry on such a contest?"

80Komorowski v. Jackowski, 164 Wis. 254, 159 N. W. 912 (1916).
"Lehr v. Switzer, 213 Iowa 651, 239 N. W 564 (1931); Schoonover v. Osborne,

193 Iowa 474, 187 N. W. 2o (1922); Strom v. Wood, ioo Kan. 556, 164 Pac. 11o
(1917); Tarr v. Robinson, 158 Pa. St. 60, 27 Atl. 859 (1893); Bradford v. Calhoun,
12o Tenn. 53, 109 S. W. 502 (1908).

"Robeitson v. Schard, 142 Iowa 5oo, 119 N. W. 529 (1909); Bains v. Globe Bank
and Trust Co., 136 Ky. 332, 124 S. W. 343 (1910).

19 S. E. (2d) 88o (W. Va. 194o).
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statute2 provided that any non-contributing or defaulting employer
should be liable to his employees for all damages suffered by reason of
accidental personal injuries or accidental death sustained in the course
of and resulting from their employment; and that the employer should
not be allowed to plead in defense (i) the fellow servant rule, (2) as-
sumption of risk, (3) contributory negligence, (4) the negligence of
someone whose duties are prescribed by statute. Before the amendment
the statutes had been the same in all respects except that it included a
clause expressly stating that the employer was liable only in case the
employee's injuries were caused by the "wrongful act, neglect or de-
fault" of the employer or of some of his agents or employees.

The defendant in this action demurred to the plaintiff's declaration
on the ground that there could be no recovery because there was no al-
legation of a breach of a legal duty. The lower court overruled the de-
murrer, but the Supreme Court of Appeals sustained it. The statute was
declared unconstitutional on the ground that although the legislature
could abolish the common law defenses, it could not impose liability
without fault in an action entirely outside the Workmen's Compen-
sation statute.4

While readily admitting that the legislature could pass a com-
pulsory compensation act under the police power, the court ruled that
the police power did not give the legislature the authority to impose
liability on an employer without fault, as the police power could not be
extended to control private rights as between individuals. The attempt
of the legislature to impose a liability on the employer, "the effect of
which may be, in case of an injury to the employee to transfer to him
the property of the employer merely because-of the existence of a master
and servant relationship, and where there was no fault on the part of
either . . ." was branded arbitrary and violative of due process re-
quirements of the State and Federal Constitutions.5

Judge Hatcher in his dissent 6 argued that the doctrine of no liability
without fault is just another judge-made defense like contributory neg-
ligence, assumption of risk, and the fellow servant rule, and that if the
legislature can set aside the latter three, it can also abrogate the former.
To sustain his contention that the amendment was within the police

2W. Va. Code (1937) § 104-2-8.
3W. Va. Code (1931) § 23-2-8.
'The court further held the act invalid because it violated a provision of the

state constitution that no act shall embrace more than one object, and that object
shall be expressed in the title. W. Va. Const. Art. VI, § 3o.

'9 S. E. (2d) 88o, 884 (W. Va. 194) .
69 S. E. (2d) 88o, 884 (IV. Va. 1940).
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power, Judge Hatcher relied on the reasoning of Mr. Justice Holmes
that "there is no more certain way of securing attention to the safety of
the men, an unquestionably constitutional object of legislation, than by
holding the employer liable for accidents." 7

In interpreting the wording of the amended statute to determine
that it was intended to hold an employer liable without fault, the court
seems to have adopted a narrow and technical view. 'In at least three
jurisditionss statutes have been passed in phraseology similar to the
one in question, and each of these has been construed to require either
that the plaintiff must prove the defendant negligent in order to recover
or that the defendant must show that there was no negligence on his
part in order to avoid liability. In view of these authorities it appears
that the West Virginia court could have found that the statute did not
dispense with the requirement of fault. But the West Virginia court
apparently felt itself bound to hold as it did because the 1937 amend-
ment entirely omitted the phrase of the earlier statute which required
the plaintiff to show that the defendant was guilty of a "wrongful act,
neglect or default"9 in order to secure a recovery.

The Workmen's Compensation Acts of many states are similar to the
West Virginia Act prior to the 1937 amendment. These Acts have con-
sistently been upheld by the highest courts of the states.10 These courts
have declared that there can be no objection to the legislatures' abol-
ishing the common law defenses" inasmuch as they were all judge-
made and can be abrogated by legislative authority. In Borgnis v. Falk

'Inspiration Consolidated Copper Co. v. Mendez (Arizona Employers' Liability
Cases), 250 U. S. 400, 432, 39 S. Ct. 553, 560, 63 L. ed. 1o58 (1919), 6 A. L. R. 1537,
1551 (1920).

8ll. Laws of 1911, p. 314 as interpreted by Crooks v. Tazewell Coal Co., 263 Inl.
343, 105 N. E. 132 (1914) (the Illinois law today is not the same); Iowa, Acts 35th
Gen. Assembly, c. 147 as interpreted by Hunter v. Colfax Consol. Coal Co., 175 Iowa
245, 154 N. W. 1037 (1915); amended, 157 N. W. 145 (1916); Mass. Stat. 1911, c. 751
as interpreted by In re Opinion of Justices, 209 Mass. 607, 96 N. E. 308 (1911); Ray v.
Western Union Telegraph Co., 258 Mass. 3o3, 154 N. E. 853 (1927); Hutchinson v.
Sovrensky, 267 Mass. 5, 165 N. E. 698 (1929).

'W. Va. Code (1931) § 23-2-8.
20N. J. Pub. Laws 1911, pp. 134 and 763 as interpreted by Sexton v. Newark

District Telegraph Co., 84 N. J. L. 85, 86 Atl. 451 (1913), aff'd., 86 N. J. L. 701, 91 Ad.
1070 (1914); 102 Ohio Laws 524 as interpreted by State ex rel. Yaple v. Creamer,
85 Ohio St. 349, 97 N. E. 602 (19i2); Texas, Acts 33rd Legis., c. 179 as interpreted
by Middleton v. Texas Power & Light Co., io8 Tex. 96, 185 S. W. 556 (1916); Wis.
Laws 1911, C. 50 as interpreted by Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209
(1911).

"These defenses, as involved in the Workmen's Compensation Acts in these
cases are: (1) The assumption of risk, (2) the fellow servant rule, (3) contributory
negligence.
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Co. 12 the Wisconsin court, in sustaining the legislative abolition of as-
sumption of risk and the fellow servant rule, declared that these de-
fenses were not entrenched behind any express constitutional provision
and that they had not been created by any legislative provision. It was
further observed that the defenses were evolved by the courts at a
time when industries of all kinds were comparatively simple and free
from danger. Since each employee knew his fellow employees, it was
not unreasonable to hold that he assumed the risk of their carelessness.
But in the last half century conditions of industry have greatly changed,
and the legislatures have properly seen fit to change the rules govern-
ing liability. The other courts in upholding their state acts have relied
for their reasoning on Mr. Justice Van Devanter's opinion in Mondou
v. N. Y., N. H. & H. R. R.13 where the Supreme Court of the United
States held valid the Federal Employers' Liability Act applying to rail-
roads.14 The Justice declared:

"Of the objections to these changes [in common law defenses]
it is enough to observe: First. 'A person has no property, no
vested interest, in any rule of the common law. That is only one
of the forms of municipal law, and is no more sacred than any
other. Rights of property which have been created by the com-
mon law cannot be taken away without due process ;but the law
itself, as a rule of conduct, may be changed at the will ... of the
legislature, unless prevented by constitutional limitations. In-
deed, the great office of statutes is to remedy defects in the com-
mon law as they are developed, and to adapt it to the changes of
time and circumstances.' "15
It would seem that these authorities could be taken to indicate that

any common law defense created by the courts could be wiped away by
the legislature. As Judge Hatcher pointed out in the dissent in the
principal case, "there is nothing in the dogma of no liability without
fault of such 'exceptional sanctity' as to set it apart from, or above,
the [other] common law defenses . .. ",16 The Supreme Court of the
United States has said that the common law rules affecting negligence

12'47 Wis. 327, 133 N. W. 209 (1911).

'"223 U. S. 1, 32 S. Ct. 169, 56 L. ed. 327 (1912).
"35 Stat. 65, c. 149, U. S. Comp. Stat. (Supp. 1909) p. 1171. This act eliminated

the common law defenses, but the court held that it did not deprive any person of
property without due process of law, or abridge any liberty of contract in violation
of the 5th amendment.

nMondou v. N. Y., N. H. & H. R. R. (Second Employers' Liability Cases), 223
U. S. 1, 50, 32 S. Ct. 169, 175, 56 L. ed. 327 (1912). Mr. Justice Van Devanter was
himself quoting from the opinion of Mr. Chief Justice Waite in Munn v. Illinois,
94 U. S. 113, 134,27 L. ed. 77, 87 (1876)-

"9 S. E. (2d) 880, 885 (W. Va. 1940).
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are guides of conduct and tests of liability which are subject to change
by the sovereign authority.17 In various instances defendants have been
held liable tho ugh there was no negligence on their part, as in the
case of a railroad causing a fire along its right of way,' s and cattle caus-

ing injury to sides of a highway.19

The Arizona Employers' Liability Law20 imposed absolute liability

upon employers in those businesses which the legislature declared haz-

ardous. In upholding this law, the Supreme Court of the United

States21 decided that it did not infringe upon the employer's rights

under the Fourteenth Amendment merely because it might be novel

and unwise; and that making the employer assume the liability,

though contrary to the common law concept, was not a violation of due

process. The court pointed out that in several cases it has held that lia-

bility may be imposed without fault and that the rules of negligence

can be changed.
22

The New York case of Ives v. South Buflalo Ry. 2 s is the only case
that has been found in which a statute similar to the one in question

has been declared unconstitutional. The statute2 4 involved in this case

differed from the West Virginia law only in that it included em-

ployers in only certain specified occupations and did not provide a fund

to which the employers could subscribe and thus relieve themselves of

full liability for the payments. The court struck down the law because

it deprived employers of due process of law in that it might impose

liability on the employer where there was no fault on his part. This case

has been criticized; 2 5 and New York has circumvented the decision by a

"7N. Y. Central R. R. v. White, 243 U. S. 188, 200, 37 S. Ct. 247, 251, 61 L. ed. 677
(igi6), L. R. A. 19 17D i.

"'St. Louis & San Francisco Ry. v. Mathews, 165 U. S. 1, 17 S. Ct. 243, 41 L. ed.
611 (1897).

"'Jones v. Brim, t65 U. S. 18o, 17 S. Ct. 242, 41 L. ed. 677 (1897). See also, Tenn.
Code Ann. (Michie, 1932) § 2682.

IOAriz. Rev. Stats. (1913), pars. 3153-3162; Laws of 1912, Reg. Sess., c. 89.
2 1Inspiration Consolidated Copper Co. v. Mendez (Arizona Employees' Liability

Cases), 250 U. S. 400. 39 S. Ct. 553, 63 L. ed. 1058 (1919), 6 A. L. R. 1537 (1920).
2Mondou v. N. Y. Central R. R. (Second Employers' Liability Cases), 223 U. S. 1,

49-51, 32 S. Ct. 16q, 174-175, 56 L. ed. 327 (1912); N. Y. Central R. R. v. White, 243

U. S. 188, 37 S. Ct. 247, 61 L. ed. 667 (1917); Hawkins v. Bleakly, 243 U. S. 210, 37 S.

Ct. 255, 61 L. ed. 678 (1917) ; Mountain Timber Co. v. Washington, 243 U. S. 219, 37
S. Ct. 26o, 61 L. ed. 685 (1917) ; Middleton v. Texas Light & Power Co., 249 U. S. 152,
39 S. Ct. 227, 63 L. ed. 527 (1919).

p2oi N. Y. 271, 94 N. E. 431 (1911).
21N. Y. Laws 1go, c. 674, Art. 14a.
5Notes (1911) 34 L. R. A. (N. S.) 162; (1911) 24 Harv. L. Rev. 647.
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constitutional amendment 26 and a new statute27 which has been up-
held by the Supreme Court of the United States.28

It is believed that the West Virginia Legislature, if it desires to do
so, can still take steps to achieve at least a substantial part of its original
aims in spite of the effect of the principal case. It can follow the sug-
gestion of the court and pass a compulsory act,29 or it can pass an act
which imposes liability only for fault, but shifts the burden of proof
to the employer and requires him to show that he is free from negli-
gence. It is suggested that until some further action is taken by the
legislature, the status of workmen's compensation in West Virginia is
in considerable doubt. For the court in its opinion did not limit its de-
cision of unconstitutionality to any specific clause in the statute, and
thus may be thought to have destroyed the effect of the entire amended
section of the 1937 Act. If this is true, the employer would seem again
to have the right to plead any of the common law defenses, as was the
situation before workmen's compensation acts were adopted.

G. MuRRAY SMITH, JR.

=N. Y. Const. Art. I, § ig.
2N. Y. Laws 1913, C. 8M6, as re-enacted and amended by N. Y. Laws 1914, c. 41,

and amended by N. Y. Laws 1914, c. 316.
21N. Y. Central R. R. v. White, 243 U. S. 188, 37 S. Ct. 247, 61 L. ed. 667 (1917).
2If a state can pass a compulsory act forcing all employers to participate in the

workmen's compensation system, it may well seem to follow that the state can use
any means short of absolute compulsion to induce employers to subscribe to a volun-
tary compensation act. Apparently the West Virginia court would deny this con-
clusion on the reasoning that the passage of a compulsory act involves the use of
the police power for a public purpose, whereas the abrogation of the defense of no-
fault involves a control of private rights between individuals. And the police power
cannot be invoked in the latter situation. See Prager v. W. H. Chapman & Sons Co.,
9 S. E. (2d) 88o at 883 (W. Va. 1940).
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