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this 1st day of August, 1944. Counsel for the petitioner de-
sires to rely upon this petition as his opening brief, will file
the same in the office of the Supreme Court of Appeals of
Virginia at Richmond, Virginia.

Respectfully submitted,

JEROME SILVIA HANSON,
By W. A. HALL, JR.
Counsel for petitioner.

W. A. Hall, Jr., Attorney at Law, practicing in the Su-
preme Court of Appeals of Vlroqma do certify that in his
opinion, the decision and Judwment complamed of should be
reviewed by the Supreme Court of Appeals of Virginia, and
the judgment reversed.

Respectfully submitted,

W. A. HALL, JR.
Received August 2, 1944.
M. B. WATTS, Clerk.
‘Writ of error and supersedeas awarded, said supersedeas,
however, is not to operate to discharge the petitioner from
custody, if in custody, or to release his bond if out on bail.
September 13, 1944, |
PRESTON W. CAMPBELL.

Received September 18, 1944.
M. B. WATTS, Clerk.

RECORD

VIRGINIA:

In the Clerk’s Office of the Circuit Court of the County of
Lunenburg.

Jerome Silvia Hanson, Petitioner,

.
W. Frank Smyth, Jr., Superintendent of the Virginia State
Penitentiary, Respondent.
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UPON A PETITION FOR A WRIT OF HABEAS CORPUS.

State of Virginia,
County of Lunenburg, to-wit:

I, J. T. Waddill, Jr., Clerk of the Circuit Court of the
County of Lunenburg, in the State of Virginia, do hereby
certify that before applying for a transeript of the record in
the above entitled case, the defendant, by his attorneys, gave
written notice to the attorneys for the respondent of his in-
tention to do so, which notice is on file in my office aforesaid
with the papers in said case, and is in the words and figures
following, to-wit:

NOTICE OF APPEAL.

To Messrs. Walter E. Rogers and M. Ray Doubles, Attorneys
for the Respondent.

Please take notice that on the 5th day of May, 1944, at 10
o’clock A. M. or as soon thereafter as I may be heard at the
Circuit Court of the County of Lunenburg, Virginia, the un-
dersigned will present to the Honorable Joel Flood, Judge of
the Circuit Court of Lunenburg County, Virginia, who pre-
sided over the trial of the above mentioned case in the Circuit
Court of Lunenburg County, Virginia, on the 3rd day of
April, 1944, a report of the testimony and other incidents of

the trial in the above case to be authenticated and
page 2 } verified by him, for the purpose of presenting the
same with a petition to the Supreme Court of Ap-
peals of Virginia for a writ of error and supersedeas therein.

JEROME SILVIA HANSON,
By W. A. HALL, JR.

Service accepted this 2nd day of May, 1944.
M. RAY DOUBLES,
WALTER E. ROGERS.
Attorneys for the Respondent.
Given under my hand this 24th day of May, 1944.

J. T. WADDILL, JR., Clerk.
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page 3 } Virginia

In the Law and Equity Court of the City of Richmond,
Part II.

Jerome Silvia Hanson, Petitioner,

V.
W. Frank Smyth, Jr., Superintendent of the Virginia State
Penitentiary, Respondent.

PETITION FOR WRIT OF HABEAS CORPUS.

To the Honorable Haskins Hobson, Judge:

Humbly complaining, your petitioner, Jerome Silvia Han-
son, respectfully showeth unto this Honorable Court that he
is being restrained, incarcerated and deprived of his liberty,
in the Virginia State Penitentiary, at Richmond, Virginia,
by the respondent, W. Frank Smyth, Jr., Superintendent of
aforesaid penal institution. :

The facts are as follows: Petitioner was indicted and
tried in the Circuit Court of Chesterfield County, Virginia
at its July term, 1937, for the larceny of one Ford V ‘Kight
coach automobile, the property of one Margaret Rawlinson,
and sentenced to a term of four years in the Virginia Peni-
tentiary.

At the above term of the Circuit Court of Chesterfield
County, Virginia, petitioner was also indicted, tried, and con-
victed, of breaking and entering the store-house of one O. K.
Marquis, with intent to commit larceny and larceny therein,
and for said crime was sentenced to undergo a term of four
vears in the Virginia Penitentiary, and the said term was
designated by the court to run consecutively with the term
heretofore referred to for the larceny of the Ford V Eight

automobile. ,
page 4 } In the Circuit Court of the City of Richmond, on

the 15th of September, 1937, in pursuance of sec-
tion 5054 of the Code of Virginia, an additional year in the
Virginia Penitentiary was added to above sentences on ac-
count of an information filed in said court against your peti-
tioner, herein, by T. Gray Haddon, Attorney for the Common-
wealth of Virginia, alleging that on the 22nd day of July,
1935, petitioner had been duly convicted of housebreaking, in
the Circuit Court of Powhatan County, Virginia, and therein
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sentenced to confinement in the Virginia State Penitentiary
for a term of one year and one day.

All of the sentences previously set out by virtue of re-
missions for good conduct since confinement in the peni-
tentiary, have now been served in full by petitioner.

The only authority by which the respondent herein now
holds and imprisons petitioner emanates from the proceed-
ings that took place in the Circuit Court of Lunenburg
County, Virginia, at the August term of said Court in the
year of 1937.

Accordingly, petitioner herewith files a certified copy from
the order books of the Circuit Court of Lunenburg County,
Virginia, showing that two indictments were returned into
said Court, August 2, 1937, by the Grand Jury, in which the
petitioner under the name of Jerome Silvia Hanson, alias
Silvia Ward, alias Silvia Hanson, was jointly indicted with
a certain man by the name of Wayne Ward, and marks said
order showing return of said indictments into court as ‘‘Ex-
hibit A’’ and prays that said ‘‘Exhibit’’ be made a part of
this petition and read and considered by the Court in the same
manner as if fully set out herein.

Petitioner avers that one of the indictments re-
page 5 } turned into said Court as shown by ‘‘Exhibit A”’
was an indictment charging that petitioner under
the name of Jerome Silvia Hanson, alias Silvia Ward, alias
Silvia Hanson and another man by the name of Wayne Ward
as principals in the first degree, jointly broke and entered
the storehouse of one C. G. Hawthorne with intent to commit
larceny and larceny therein and petitioner herewith files a
certified copy of the indictment charging him and Wayne
Ward with breaking and entering the said Hawthorne store
house and marks same ¢ Exhibit B’’ and prays that said ‘‘Ex-
hibit’’ be made a part hereof, and read and considered as if
fully set out herein.

The other indictment referred to in ‘‘Exhibit A’’ showing -~
return of indictment on August 2, 1937, into the Circuit Court
of Lunenburg County, Virginia, was an indictment charging
that your petitioner under the name of Jerome Silvia Hanson,
alias Silvia Ward, alias Silvia Hanson and Wayne Ward,
jointly, as principals in the first degree did break and enter
the store-house of one R. B. Hardy with intent to commit
larceny and larceny therein, and said indictment charging
petitioner and Wayne Ward with breaking into the store-
house of said R. B. Hardy, is herewith filed and marked ¢‘Ex-
hibit C’’ and prayed to be made a part hereof and read and
considered as if fully set out herein.
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Petitioner on August 5, 1937, being an inmate of the Vir-
ginia Penitentiary on account of the convictions in Chester-
field County, Virginia, betorehand referred to was brought
into the Courtroom of the Circuit Court of Lunenburg
County, Virginia, by the Superintendent of the Virginia Peni-
tentiary in pursuance of an order dire ted against him, en-
tered in the Circuit Court of Lunenburg County and herewith

files said order of direction, being a certified copy
page 6 | and prays that it be made a part hereof and read

and considered as if fully set out herein and marks
same ‘‘Exhibit D.”’

Petitioner files a certified copy of an order entered in the
Circuit Court of Lunenburg County, Virginia, under eaption
bearing title—‘‘for aiding and abetting in committing lar-
ceny’’, and adjudging that Jerome Silvia Hanson, alias Silvia
Ward, alias Silvia Hanson and also Wayne Ward he confined
in the penitentiary of the Commonwealth for the term of one
year and marks said Court order showing said conviction,
“For aiding and abetting in committing larceny’’, as ‘‘Ex-
hibit E”’, being a certified copy from the order books of the
Court and prays that said ‘‘Exhibit’’ be made a part hereof
and read and considered as if fully set out herein.

On the same day to-wit August 5, 1937, that the foregoing
conviction of aiding and abetting in committing larceny was
entered by the aforesaid court, another order of convietion
was entered in said court sentencing Jerome Silvia Hanson,
alias Silvia Ward, alias Silvia Hanson and also Wayne Ward
to be confined in the penitentiary of this Commonwealth for
the term of ten years—this order bearing the caption—"‘On
an indictment for robbery’’—a certified copy of said order is
herewith filed and marked ‘‘ Exhibit F’’ and made a part here-
of and prayed that it may be read and considered in the same
manner as if fully set out herein.

Petitioner bases his contention of the right to liberty on the
following premises: 1. The sentence of one year in the peni-
tentiary of this Commonwealth as contained in ‘‘Exhibit E°?
is void because the punishment is jointly fixed against peti-
tioner and Wayne Ward and it is impossible to determine the
quantum or length of time imposed upon petitioner. 2. The

count in the indictment charging petitioner with aid-
page 7 } ing and abetting Wayne Ward to escape, which ap-
pears in ‘‘Exhibit B”’ is not a chalge preferred
against him by a Grand Jury, but solely the act of the Trial
Judge—and said count charging aiding and abetting does not
charge that the said aiding and abetting took place in Lunen-
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burg County or within the jurisdiction of the Cireuit Court
of said County.

The sentence of ten years imprisonment as contained in
‘‘Exhibit F'*’ is void for the following: 1. The punishment is
jointly assessed against petitioner and Wayne Ward—said
Ward having been charged as a joint principal in committing
the crime of store breaking and it is impossible to determine
the quantum or length of servitude imposed on petitioner.
2. ¢“Exhibit F'’’ contains an adjudication against the petitioner
for the crime of robbery and neither of the indictments re-
turned into court against petitioner on August 2, 1937, charge
said crime. 3. If the word ‘‘robbery’’ were eliminated from
the order as contained in ‘‘Exhibit F'”’, still it would be im-
possible to determine whether the ten years imprisonment
pertains to the breaking and entering the store of C. G. Haw-
thorne or R. B. Hardy; as the ‘‘Exhibits’’ herein clearly
identify the term of one year in the penitentiary to pertain
to the count charging ‘‘aiding and abetting’’ Wayne Ward to
escape. 4. The sentence of ten years as contained in ‘‘Ex-
hibit F'’? indefinite as it does not with sufficient clarity show
which prisoner entered the plea—Wayne Ward or your peti-
tioner. 5. That any conviction in pursuance of breaking and
entering the store-house of C. G. Hawthorne, with intent to
commit larceny, as contained in ‘‘Exhibit B’’ or any convie-
tion in pursuance of breaking and entering the store-house

of R. B. Hardy, with intent to commit larceny, as
page 8 } contained in ‘‘Exhibit C’’ are nullities; as ‘‘Exhibit

A’ establishes that the Grand Jury returned into
open court and presented indictments against Jerome Silvia
Hanson, for simple larceny and such erime is irreconcilably
in conflict and not to be reconciled with the crime of store-
breaking, and the record shows no such indictment as is ex-
hibited in ‘‘Exhibits B and C’’ was ever returned and pre-
sented in open court by the Grand Jury.

Wherefore, your petitioner prays that a writ of habeus
corpus ad subjiciendum may be granted, directed to the said
W. Frank Smyth, Jr., Superintendent of the Virginia State
Penitentiary, commanding him to have the body of this peti-
tioner before Your Honorable Court at a time and place
therein to be specified, together with the time and cause of
this detention and that your petitioner may be restored to his
liberty.

JEROME SILVIA HANSON
Petitioner.
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State of Virginia
City of Richmond, to-wit:

This 10th day of March, 1944, personally appeared before
me, the undersigned Notary Public of the State and City
aforesaid, the petitioner, Jerome Silvia Hanson, who made
oath that the facts stated in his petition for writ of habeas
corpus are true to the best of his knowledge, information and
belief.

WILLIAM J. BRYAN
Notary Publie

My .commission expires Oct. 21, 1946.

page 9+ On motion of the Attorney for the Commonwealth

and it being deemed necessary for the dispatch of
business, it is ordered that the Sheriff of the County do sum-
mons a Special Grand Jury from a list furnished by the Judge
of this Court, and it was acecordingly done.

‘Whereupon S. M. Arvin, Gentleman Foreman, R. L. Hite,
W." A. Yates, S. R. Royall, Geo. M. Smith and B. L. Winn
were sworn as grand jurors, for the body of this county and
after being charged by the court retired to their room and
after sometime returned in Court and presented the follow-
ing indictments:

Commonwealth of Virginia v. Jerome Silvia Hanson, alias
Silvia Ward, alias Silvia Hanson and Wayne Ward, Larceny

A true bill

Commonwealth of Virginia v. Jerome Silvia Hanson, alias
Silvia Ward, alias Silvia Hanson and Wayne Ward, Larceny

A true bill

And there being no further business before them the grand

jurors were discharged for the term and allowed $2.50 each -

for their said attendance to be paid by the county.

August 2, 1937.
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Common Law Order Book #10, page 573.

A Copy—Teste:
J. T. WADDILL, JR., Clerk.

“EXHIBIT A”

Virginia,
County of Lunenburg, to-wit:

In the Circuit Court of said County.

The jurors of the Commonwealth of Virginia, in and for the
body of the County of Lunenburg and now attend-
page 10 } ing the said Court at its August Term, 1937, upon
their oaths present that Jerome Silvia Hanson,
alias Silvia Ward, alias Silvia Hanson and Wayne Ward on
or about the 23rd day of June, 1937, in said County feloniously
did break and enter the storehouse of one C. G. Hawthorne
with intent to commit larceny and United States Currency
in the sum of $20.00 and one 16x80 tire of the value, to-wit:
$13.80, and various checks and other personal property of the
approximate value, to-wit: $50.00 the property and chattels .
of the said C. G. Hawthorne, did steal, take and carry away
against the peace and dignity of the Commonwealth of Vir-
ginia.

Found upon the evidence of A. B. Shackleton, C. G. Haw-
thorne, W. T. Butterworth and H. D. Lawrence, witnesses
called in open Court and sorz by me this 2nd day of August,
1937.

S. M. ARVIN
Fareman.

This indictment is hereby ammended as to Jerome Silvia
Ward, alias Silvia Ward alias Silvia Hanson in this that the
said Hanson did aid & abet the said Wayne Ward to escape
with the goods & chattels aforesaid, after the said felony was
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committed as aforesaid, against the peace & dignity of the
Com. of Va.

A Copy—Teste:
J. T. WADDILL, JR., Clerk.

“EXHIBIT B”’

Virginia,
County of Lunenburg, to-wit:
In the Cireuit Court of said County.

The Jurors of the Commonwealth of Virginia, in and for the
body of the County of Lunenburg and now attending the said
Court at its August Term, 1937, upon their oaths present that

Jerome Silvia Hanson, alias Silvia Ward, alias
page 11 } Silvia Hanson and Wayne Ward on or about the

.... day of June, 1937, in said County feloniously
did break and enter the storehouse of one R. B. Hardy with
intent to commit larceny and Merchandise of the value, to-
wit; $19.75 the property and chattels of the said R. B. Hardy,
did steal, take and carry away against the peace and dignity
of the Commonwealth of Virginia.

Found upon the evidence of A. B. Shackleton, R. B. Hardy,
W. T. Butterworth and H. D. Lawrence, witnesses called in
open Court and sworn by me this 2nd day of August, 1937,

S. M. ARVIN
Foreman

A Copy—Teste:
J. T. WADDILL, JR., Clerk.
“EXHIBIT C”

Virginia,
County of Lunenburg, to-wit:
In the Circuit Court of said County.

Commonwealth of Virginia, Plaintiff
v.
Jerome Silvia Hanson, alias Silvia Ward, alias Silvia Hanson,
Defendant.
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ORDER, AUGUST TERM, 1937.

It appearing to the Court that Jerome Silvia Hanson, alias
Silvia Ward, alias Silvia Hanson was this day indicted by a
grand jury for the Circuit Court of said County for a felony
in this to-wit: That the said Jerome Silvia Hanson, alias
Silvia Ward, alias Silvia Hanson on or about the 23rd day
of June, 1937, in said County feloniously did break and enter
the storehouse of one C. &. Hawthorne with intent to commit
larceny therein and United States Currency in the sum of
$20.00 and one Automobile Tire of the value, to-wit: of $13.80

and various check and other personal property of
page 12 } the approximate value, to-wit: $50.00, the property

and chattels of the said C. G. Hawthorne, did steal,
take and carry away, and

It further appearing to the Court that the said Jerome
Silvia Hanson, alias Silvia Ward, alias Silvia Hanson is now
confined in the State Penitentiary at Richmond, Virginia for
a felony which was committed in Chesterfield County in said
State, and

On motion of the Attorney for the Commonwealth that the
St:ate is ready for trial on the above mentioned indictment,
an

Now, therefore, it is hereby adjudged that Major R. M.
Youell, Superintendent of the State Penitentiary at Richmond,
Virginia do forthwith deliver to A. B. Shackleton, Sheriff of
the County of Lunenburg, or any member of the State Police,
the said Jerome Silvia Hanson, alias Silvia Ward, alias Silvia
Hanson for his appearance here, before the Circuit Court of
said County to answer the indictment found against him by
the Grand jury of the said County for a felony, in the August
term 1937 of this Court.

It is further adjudged and ordered that a certified copy
of this order be delivered to Major R. M. Youell, as a re-
ceipt from the Sheriff of Lunenburg County for the aforesaid
prisoner.

And it is so ordered.

A Copy—Teste:
J. T. WADDILL, JR., Clerk.
“EXHIBIT D.” |
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In the Circuit Court of Lunenburg County, Virginia.

Commonwealth of Virginia
v,
Jerome Silvia Hanson, alids Silvia Ward, alias Silvia Hanson
and Wayne Ward.

FOR AIDING AND ABETTING IN COMMITTING
LARCENY.

page 13} This day came the Attorney for the Common-
' wealth and the accused was lead to the Bar in the
custody of the Sheriff of this County, and being arraigned
plead guilty to the indictment.

Thereupon, it being demanded of said prisoner if anything
for himself he had or knew to say why judgment should not
now be pronounced against him and nothing being offered
or alleged in delay thereof, it isiordered that the said prisoner,
Jerome Silvia Hanson, alias Silvia Ward, alias Silvia Hanson
and Wayne Ward be confined in the Penitentiary of this Com-
monwealth for thelterm of one (1) year. Itis further ordered
that the Superintendent of the said Penitentiary do cause
the said Jerome Silvia Hanson, alias Silvia Ward, alias Silvia
Hanson and Wayne Ward to be safely removed!from the jail
of this County to the Penitentiary of this State there to be
imprisoned, treated and kept as the law directs for the term of
one (1) year. It is further ordered that this sentence is not
to run concurrently with the sentence of this or any other
Court, but consecutively with said sentence or sentences.

Common Law Order Book #10, page 578.
August 5, 1937.
A Copy—Teste: ‘
J. T. WADDILL, JR., Clerk.
G
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In the Circuit Court of Lunenburg County, Virginia.

Commonwealth of Virginia
v,
Jerome Silvia Hanson, alias Silvia Ward, alias Silvia Hanson
and Wayne Ward.

ON AN INDICTMENT FOR ROBBERY.

This day came the Attorney for the Commonwealth and
the accused was lead to the Bar in the custody of the Sheriff
of this County, and being arraigned plead guilty

page 14 } to the indictment.

. Thereupon, it being demanded for the said pI‘lS-
oner if anything for himself he had or knew to say why
judgment should not now be pronounced against him and noth-
ing being offered or alleged in delay thereof, it is ordered
that the said prisoner, Jerome Silvia Hanson, alias Silvia
Ward, alias Silvia Hanson and Wayne Ward be confined in
. the Penitentiary of this Commonwealth for the term of ten
(10) years. It is further ordered that the Superintendent of
the said Penitentiary do cause the said Jerome Silvia Han-
son, alias Silvia Ward, alias Silvia Hanson and Wayne Ward
to be safely removed from the jail of this County to the Peni-
tentiary of this State there to be imprisoned, treated and kept
as the law directs for the term of ten (10) years. It is fur-
ther ordered that this sentence is not to run concurrently
with the sentence of this or any other Court, but consecutively
with said sentence or sentences.

August 5, 1937.
Common Law Order Book #10, page 578.
A Copy—Teste:
J. T. WADDILL, JR., Clerk.
“EXHIBIT F.”

page 15 } Virginia:

In the Law and Equity Court of the City of Richmond, Part
Two, the 14th day of March, 1944.



20 Supreme Court of Appeals of Virginia R

Jerome Silvia Hanson, Plaintiff,
against
W. Frank Smyth, Jr., Superintendent of the Virginia State
Penitentiary, Defendant.

HABEAS CORPUS.

_This day came Jerome Silvia Hanson and presented to the
Court a petition praying for a writ of habeas corpus ad sub-
jiciendwm, which petition is now filed, and it appearing upon
reading of said petition duly signed and verified by the affi-
davit of the said Jerome Silvia Hanson, that there is probable
cause fo believe that the said Jerome Silvia Hanson, is il-
legally imprisoned and confined and restrained of his liberty
without lawful authority in the custody of W. Frank Smyth,
Jr., Superintendent of the Virginia State Penitentiary, and
it also appearing wherein said illegality consists, it is ordered
that a writ of habeas corpus ad swbjiciendum be, and the same
is hereby ordered to be issued by the Clerk of this Court
and directed to the said W. Frank Smyth, Jr., Superintendent
of the Virginia State Penitentiary, commanding him to have
and produce the body of the said Jerome Silvia Hanson, be-
fore the Bar of the Circuit Court of the County of Lunenburg,
at the Court Room thereof, in the County of Lunenburg,
Virginia, on the 3rd day of April, 1944, at 10 o’clock A. M.,
together with the day and cause of his being taken and de-
tained, to do and receive what shall then and there be con-
sidered concerning the said Jerome Silvia Hanson by the said
Circuit Court of the County of Lunenburg, and that he have
then and there said writ of habeas corpus ad subjiciendwmn.

It is further ordered that this proceeding be removed to

the Circuit Court of the County of Lunenburg,
page 16 } Virginia, to be there proceeded in as if originally

brought in said Court, and the Clerk of this Court
is authorized and directed to forward to the Clerk of the
Circuit Court of the County of Lunenburg, Virginia, the origi-
nal petition herein with all exhibits attached thereto, and a
certified copy of this order, and a statement of the costs here-
in.

A Copy—Teste:

LUTHER LIBBY, Clerk.
By ALLEN L. LUCY, D. C.
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page 17 } Virginia:
® In the Circuit Court of the County of Lunenburg.
J erome Silvia Hanson, Petitioner A

W. Frank Smyth, Jr., Superintendent of the Virginia State
Penitentiary, Respondent

RETURN.

Now comes the respondent, W. Frank Smyth, Jr., Superin-
tendent of the Virginia State Penitentiary, and, in obedience
to the writ of habeas corpus issued on March 14, 1944, by the
Law and Equity Court of the City of Richmond, Part Two,
produces the body of the petitioner, Jerome Silvia Hanson,
before this Court.

The respondent says that the said petitioner is held in
custody pursuant to an order entered by the Circuit Court of
Lunenburg County on August 5, 1937, whereby the petitioner
was convicted of a felony and sentenced to be-confined in the
Virginia State Penitentiary for a term of ten years.

The respondent further says that the petitioner did not
enter upon the service of the sentence imposed by the afore-
said order of the Circuit Court of Lunenburg County until
November 13, 1942, because of the fact that, on July 13, 1937,
he had been convicted on two felony charges in the Circuit

Court of Chesterfield County and sentenced to be
page 18 | confined in the Virginia State Penitentiary for a

term of four years on each charge, the sentences
to run consecutively. With proper credits for good conduct,
the petitioner completed on November 13, 1942, the service of
the sentences imposed by the Circuit Court of Chesterfield
County, and thereupon began to serve the term of ten years
imposed upon him by the Clreult Court of Lunenburg County
under whose order he is now held in custody.

The respondent further says that, upon completion of the
service of the ten-year sentence imposed by the Circuit Court
of Lunenburg County on August 5, 1937, the petitioner will
be held in custody to serve a sentence of one year imposed by
a second order entered on August 5, 1937, by the Circuit Court
of Lunenburg County whereby the petltloner was convicted
on another felony charge. The petitioner will then be held
to serve an additional “sentence of one year imposed upon
him by an order of the Circuit Court of the City of Richmond,
entered on September 15, 1937, in proceedings had under Sec-
tion 5054 of the Code of V1r01n1a
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The respondent further says that on July 22, 1935, the peti-
tioner was convicted in the Circuit Court of Powhatan County
on three other felony charges and sentenced to be confined®in
the Virginia State Penitentiary for a period of one year and
one-day on each charge, the sentences to run consecutlvely
On August 16, 1935. the petitioner was convicted in the Trial
Justice Court of Goochland County on a charge of escaping
from the State Farm and was sentenced to be conﬁned in jail
for a period of six months, the sentence to commence upon the
expiration of the sentences imposed upon him by the Circuit
Court of Powhatan. On November 25, 1936, before complet-

ing the service of sentemes lmposed upon him by
page 19 | the Circuit Court of Powhatan County and before

serving any part of the sentence imposed upon
him by the Trial Justice Court of Goochland County, the peti-
tioner was granted a conditional pardon which provided that
if he should ever again be found guilty of a violation of the
penal laws of the Commonwealth, the pardon shall be null and
void. Having been convicted of a violation of the penal laws
of Virginia after the granting of the aforesaid pardon, the
pet1t1oner is subject to be held to serve the unserved portions
of the sentences imposed upon him by the Cireuit Court of
Powhatan County and by the Trial Justice Court of the
County of Goochland.

The respondent says, therefore, that the petitioner should
be remanded to the custody from which he was taken.

W.FRANK SMYTH, JR.,
W.FRANK SMYTH JR.,
Superintendent, Virginia State Pemtentlary

ABRAM P. STAPLES,
ABRAM P. STAPLES,
Attorney General of Virginia,

WALTER E. ROGERS,
WALTER E. ROGERS,
Assistant Attorney General of Virginia.

M. RAY DOUBLES,
M. RAY DOUBLES,
Assistant Attorney General of Virginia,
Counsel for respondent.
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J. T. Waddill, Jr.

State of Virginia
City of Richmond, to-wit:

I, Marie Low, a Notary Public for the City and
page 20 } State aforesaid, hereby certify that W. Frank
Smyth, Jr., Supermtendent of the Virginia State
Penitentiary, personally appeared before me in my City and
State aforesaid and made oath that the allegations contained
in the foregoing return are true.
- Given under my hand this 31st day of March, 1944.
My commission expires February 4, 1947.

MARIE LOW
Notary Public

page 21 } J. T. WADDILL, JR.,
called as a witness by the respondent and being
first duly sworn, testified as follows:

. “My name is J. T. Waddill,-Jr. I am Clerk of the Circuit
Court of Lunenburg County, Virginia, and have been Clerk
since September, 1936. I was Clerk during the August, 1987
term of the court.”’

‘‘The order, designated Exhibit A, attached to the Petltlon
in this case, dated August 2, 1937, is a true copy, and is an
order showing the return of two indictments as true bills
against Jerome Silvia Hanson, alias Silvia Ward, alias Silvia
Hanson and ‘Wayne Ward. The foreman of the grand jury
making these returns was, as stated in the order, Mr. S. M.
Arvin. The records of this court show no other indictments
returned against Jerome Silvia Hanson.”’

(The Wltness was then handed the original indictment of
which Exhibit Bis a true copy of the face of said indictment,
which charges Jerome Silvia Hanson, alias Silvia Ward, ahas
Silvia Hanson and Wayne Ward with breaking and enterm
ete., the store-house of one C. G. Hawthorne—and upon ques-
tlomng testified as follows): ‘‘On the back of this indict-
ment, there appears the endorsement ‘A true bill, S. M. Ar-
vin, Foreman’ There then appears in the handwrltmg of
the late Hon. Needham S. Turnbull, Jr., who was Judge of the
Circuit Court of Lunenburg County in August, 1937, and
with whose handwriting I am famlhar, the following endorse-
ment: ‘Found Guilty, sentenced to 1 yr. in Pemtentlary

N.S. T., Jr., Judge, 8/5/37°.7°
page 22} (The Witness was then handed the original in-
dictment, of which Exhibit C is a true copy of the
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J. T. Waddill, Jr.

face of said indictment, which charges Jerome Silvia Hanson,
alias Silvia Ward, alias Silvia Hanson and Wayne Ward
with breaking and entermg, ete., the store-house of one R. B.
Hardy—and upon questioning testified as follows) : ““On the
back of this indictment, there appears the endorsement ‘A
true bill, S. M. Arvin, Foreman’. There then appears in the
handwntmg of J udoe Turnbull, the following endorsement:
‘On plea of guilty, sentenced to 10 yrs. in Penitentiary. N. S.
T., Jr., Judge, 8/5/37°.”’

“The order, designated Exhibit D, is a true copy of an

order entered August 2, 1937, dlrectmg the Superintendent -

of the State Pemtentlary to brmo Jerome Silvia Hanson to
the bar of the Circuit Court of Lunenburg County to answer
charges pending against him.”’

(The witness was then handed Exhibit F').

By Mr. Doubles:

Q. Is this a true copy of an order entered August 5, 1937 ?

A. Yes.

Q. In the caption there appears the following: ‘‘On an In-
dictment for Robbery.”” Was there pending any indictment
for robbery against Jerome Silvia Hanson?

By Mr. Hall: I object. The record speaks for itself and
imports verity. The Clerk cannot be evidence aliunde im-
peach the record.

By Mr. Doubles: We are not seeking by the answer of this
witness to impeach the record. In a habeas corpus proceed-
ing the order of the court, if not void, but merely irregular,

may not be attacked. It is for the Court to de-
page 23 } termme whether this order is void or merely ir-

regular. This witness is the author of the order,
and we s1mply want the Court to have before it the author’s
explanation of it in order that the Court may make that de-
termination more intelligently.

By the Court: I will let the witness answer at this time.

By Mr. Hall: Exception noted.

By Mr. Waddill: At the time I prepared this order I had
been clerk less than twelve months. I had no technical train-
ing in the law. The section of the Code under which the in-
dictment was drawn was not shown on the indictment, and

being unfamiliar with the different criminal offenses, I

thought that breaking and entering a store was robbery, and
that accounts for my putting the word robbery in the cap-




Jerome Silvia Hanson v. W. Frank Smyth, Jr., ete. 25

tion. There were no other indictments pending against
Jerome Silvia Hanson than the two previously referred to.

The order itself is drawn in the singular. I did not know
there were two defendants and still don’t know. There were
so many aliases that I thought ‘“Wayne Ward’’ was another
alias. I prepared the order intending to name only one de-
fendant. I make the same explanation concerning the body
of the other order which is Exhibit E.

I, Joel Flood, Judge of the Circuit Court of the County of
Lunenburg, Virginia, who presided over the foregoing trial
of the case of Jerome Silvia Hanson ». W. Frank Smyth, Jr.,
Superintendent of the Virginia State Penitentiary, in said

Court, at Lunenburg, Virginia, on the 3rd day of
page 24 } April, 1944, do certify that the foregoing evidence,

is all of the evidence that was introduced in the
trial of this cause.

Given under my hand this 5th day of May, 1944.

JOEL W. FLOOD
Judge of Circuit Court of Lunenburg
County, Virginia.

page 25 } At a Circuit Court for the County of Lunenburg,
at the Court House of said Court, in said County,
on Monday, the 3rd day of April, 1944.

Virginia:
In the Circuit Court of the County of Lunenburg.
Jerome Silvia Hanson, Petitioner

V.
W. Frank Smyth, Jr., Superintendent of the Virginia State
Penitentiary, Respondent

ORDER.

This cause came on this day to be heard on the petition of
Jerome Silvia Hanson for a writ of habeas corpus, the writ
of habeas corpus heretofore issued by the judge of the Law
and Equity Court of the City of Richmond, Virginia, Part
Two, and made returnable to the Circuit Court of the County
of Lunenburg, Virginia, and the return of W. Frank Smyth,
Jr., superintendent of the Virginia State Penitentiary; and
the petitioner having been produced before the court in obedi-



26 Supreme Court of Appeals of Virginia

ence to the said writ of habeas corpus and the court, having
heard the evidence presented on behalf of the petitioner and
on behalf of the respondent, and having heard the arguments
of counsel, is of the opinion that the orders of the Circuit
Court of Lunenburg County entered August 5, 1937, by virtue
of which the petitioner is held in custody are vahd and that
the petitioner is not entitled to be released from custody,

wherefore the court doth adjudge and order that
page 26 t the petition for the writ of habeas corpus be and

the same is hereby dismissed and the court doth
further adjudge and order that the petitioner, Jerome Silvia
Hsanson, be and he is hereby remanded to the custody from
which he was taken by the writ of habeas corpus heretofore
issued as aforesaid.

. To the action of the Court in dismissing the petition for
wut of habeas corpus and discharging the writ heretofore
awarded, the petitioner excepted and expressed his intention
of. applymo* to the Supreme Court of Appeals of Virginia, for
writ of error and supersedeas.

" Common Law Order Book 11, page 542.

S't{ate of Virginia,
County of Lunenburg, to-wit:

I, J. T. Waddill, Jr., Clerk of the Circuit Court of the
County of Lunenburg in the State of Virginia, do hereby
certify that the foregoing is a true and correct transcript of
the record and proceedings in the case of Jerome Silvia Han-
son, petitioner, . W. Frank Smyth, Jr., Superintendent, of
the Virginia State Penitentiary, respondent that I was di-
rected to transcribe.

Gtiven under my hand this 24th day of May, 1944.

J. T. WADDILL, JR., Clerk.
A Copy—Teste:
M. B. WATTS, C. C:
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