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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2842
GEO:RGE W. BLYTHE, Plaintiff in Error,
versus
CAM:P MANUFACTURING COMP.A.NY, Defendant in
Error.

PETITION FOR "WRIT OF ERROR AND SUPERSEDEA.8.

1.10 the Honorable Justices of the Suprerne Court of Appeais
of Virginia:
Petitioner., George Vv. Blythe, respectfully represents that
he is aggrieved by a final judgment of the Circuit Court of
I~le of Wight County, rendered on the first day of November,
~943, refusing.to set.asi~e the ver.dict of a j~ry and ent~rine· a
Judgment against him m an ~ction by notice of tnot10n tor
breach of warranty, in which he was plaintiff and Camp Man,..
ufacturing Company was defendant; a transcript of the record, with exhibits, in which case is herewith filed, to which
reference is made.
Blythe brought the original notice of motion in two counts,
one count in contract and one count in tort agairtst Norfolk
Coca .. Cola Bottling vVorks, Inc., Camp 1\fanufacfairing Company, and Chesapeake-Camp Corporation, claiming in one
count bteach
warranty ancl in the other count injury by
negligence, he having been hurt by drinking the contents
what he supposed was Coca-Cola, but which turned out to ·be
a burning poison, which very gTavely injured him. To this
original notice of motion, the defendants demurred and the

or

or
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demurrer was sustained because the notice contained one
count in contract and one count in tort. Pursuant to leave of
the court, plaintiff filed an amended notice of motion against
the same three defendants in a single count on contract for
breach of warranty.
Plaintiff, fearing that he could not show any contract with
Norfolk Coca-Cola Bottling Works, Inc., because the
2* bottle and contents had been bought by him •from the
commissary of Camp Manufacturing Company, brought
a separate action in tort for negligence against Norfolk CocaCola Bottling Works., Inc., in the Circuit Court of the City of
Norfolk which was tried and decided in favor of the def endant therein.
Thereafter, the Circuit Court of Isle of Wight County dis.missed the case as to Norfolk Coca-Cola Bottling ,vorks, Inc.,
and the case proceeded in the Circuit Court of Isle of Wight
County; the plaintiff filing· a second amended notice of motion by leave of court eliminating any claim against Norfolk
Coca-Cola Bottling Works, Inc., and proceeding in contract
for breach of warranty against the other two defendants, towi t, Camp Manufacturing· Company and Chesapeake-Camp
Corporation. Chesapeake-Camp Corporation had filed an affidavit denying ownership and operation of the commissary
store, etc., but the Camp Manufacturing· Company had not
filed such affidavit and could not file it as Camp Manufacturing Company did own and operate the commissary store from
which the bottle and poisonous contents were bought.
The case was tried before a jury on the first day of Novem·
ber, 1943, and it appearing that Chesapeake-Camp Corporation did not operate the commissary, the court struck out the
evidence as to Chesapeake-Camp Corporation.
As to the Camp Manufacturing· Company, the evidence for
the plaintiff was complete and perfoot, and without contradiction, showing beyond any doubt whatever that the bottle and
contents were bought for him with his money from the Camp
Manufacturing Company's commissary and that as soon as
he drank from the bottle, he was seriously injured and caused
to fall to the ground and had to be taken to the hospital.
Thereafter he had to be operated on and be in the hospital
on several occasions and suffered very greatly, but there was
some conflict in evidence as to whether some of the suffering
and incapacity was not derived from natural causes rather
than from the injury from drinking from the bottle. This
3• conflict, "however., went merely to the extent of his dam. ages and bad nothing to do with the question of liability,
as it was shown beyond any doubt that he had been badly
hurt by drinking from the contents of the bottle.
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The jury arbitrarily found for the defendant. The court
1·efused to disturb the verdict and entered judgment thereon,
and from this judgment a writ of error and siipersedeas is
now sought.
THE ERRORS ASSIGNED ARE, that the Circuit Court
erred:
1. In not setting aside the· verdict as contrary to the law
and the evidence, without evidence to support it, and plainly
wrong.
2. In granting for defendant instruction '' H D'' (R., p.
.
220).
THE FACTS are brief and definite, and show liability without confliat, and stripped of useless details are:
On July 26, 1941., and for some time before, George W.
Blythe was working for Chesapeake-Camp Corporation as a
millwrig·ht at $50.00 to $60.00 a week (R., p. 110)., at Franklin,
Virginia, and R. C. Palen was working as Blythe's "helper",
and the two had been associated in their work about 8: year
(R., p. 68).
The day was hot, and as was customary (R., p. 126),
Blythe banded Palen a dollar to buy Coca-Colas (R., pp. 86,
88). Palen went to the commissary No. 2 of Camp :Manufacturing Company and bought two bottles supposed to contain
Coca-Cola ( and a package of cigarettes), drank one and carried the other immediately back to Blythe (R, p. 71) about a
quarter of a mile., handed the bottle to Blythe, who opened it,
drank from it, got sick and fell down (R., pp. 93, 71-72). Blythe
was vomiting and spitting blood, and was promptly taken to
Dr. Rawles' Office in Franklin (R., p. 72), from which office he
was taken to the Raiford Hospital in Franklin. Palen
4• testified fully by deposition taken *in the presence of opposing counsel, while Palen was in Norfolk on furlough
from the Navy (R., p. 67).
Blythe testified fully at the trial (R., p. 105) as to giving
the dollar to Palen to get the Coca-Cola (R., pp. 117, 125).,
Palen handing him the ''Coca-Cola'', Blythe taking a· drink
thereof, being made sick and dropped to the floor, how he was
carried to Dr. Rawles' Office and Raiford Hospital, where he
was kept for about ten days, went home a few days, and then
back to the same hospital for twenty-four days, whose bill
was $662.50 (R., p. 116). He testified further as to treatment
in other hospitals, etc. (R.., p. 109), which need not be detailed in this petition, as it would bear only on the amount
of damag·es and not on the question of liability.
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nr. J.C. Rawles, of Franklin, testified (R., p. 147, etc.) that
~lythe was brought to his office just after the accident suffering from burned mouth and stomach, treated by .Dr. Rawles a
few minutes on a couch in his office, and then carried on to Raiford Hospital, half a block away. Dr. Rawles had known
Blythe since a boy, had treated him, and he was in good condition before the accident (R.., pp. 148, 149) and was also the
doctor for Camp Manufacturing Company. Blythe vomited
and the pain complained of was '' In his stomach, in his throat,
and mouth" (R., p.150).
Miss Eva Hortense Wheelous, who was a trained nurse at
Raiford Hospital in Frahklin, and saw Blythe the day he was
brought there after the accident, July 26, 1941, and thereafter; and also Mrs. Louis Cofield Whitley, another trained
nurse there; testified as to bis condition and how~ vomited
what looked like the peeling· of his stomach (R., p. 181) like
the lining· _of his ·mouth or stomach (R., p. 183).
Dr. LeRoy Smith saw Blythe on a stretcher brought into
Raiford Hospital July 26, 1941, the day of the accident., and
saw that he was ''vomiting profusely", but other doctors then
there took charge of Blythe, those doctors being now absent
in armed service (R., p. 169).
.
5•
*Dr. Barnett, of Richmond, who did not see Blythe till
November 26, 1941, and Dr. Tabb of that city, who first
saw him November 27, 1941, testified regarding his condition
and opetations therMfter, but their testimony has no bearing
whatever on the question of liability, but only as to amount
of damages (R.., pp. 150, 171).
The plaintiff having rested, th~ defendant pnt on only
three witnesses, to-wit:
H.. .S. Rawling·s, who testified that Camp Manufacturing
Company bought its Coca-Cola f.rom the Snffolk Branch of
Norfolk Coca-Cola Bottling vVorks, Inc., and all of whose testimony the court struck out, because it did not matter where
defendant got its supposed Coca-Cola 01" where it came from
(R., pp. 187-190), defendant having wananted the drink fit
for human consumption.
Earl S. Holland, who proved Blyth_e had worked. some on
·several occasions after August 29, 1942 (wbich Blythe did not
deny), and which could me.rely tend to affect the amo1mt ot
dcmages, and had_ nothing to ~o with liability (R., p. 190).
And. William Raymond Edwards, who testified Blythe
worked and ate with him some around Christmas, 1942,.
which likewise bore solely oil the question of amount of damages (R., p. 200).
All the evidence showing Camp Manufacturing Company
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was liable, the court refused to grant def endan.t any instruction on the qitestion of liability (R., p. 221, etc.) ; and granted
only one instruction for defendant, which was intended to deaf
·
with the amount of recovery only (R., p. 223).
The Court granted three instructions asked by plaintiff (R.,
pp. 217, 218., 219), as nearly directing a verdict for the plaintiff as the Virginia practice permits, and telling the jury that
there was an implied warranty that the drink was fit for
human consumption.
6*
·The jury disregarded the evidence and instructions
for plaintiff and found for defendant, and the court let
the verdict stand.
ARGUMENT.
The argument will treat briefly the two assignments of
error separately.
1. The court erred in not setting aside the verdict as contrary to the law and the evidence, without evidence to support it, and plainly wrong.

As already shown by the statement of facts, the undisputed
evidence showed that the plaintiff was seriously injured from
drinking what was supplied to him by the defendant, Camp
Manufacturing Company, as Coca-Cola warranted fit for
human consumption. There was no dispute nor contradiction about these facts.
The law is conclusively settled in Virginia that under these
circumstances there is an implied warranty that the food or
drink is fit for human consumption, so that it is unnecessary
to cite much authority, nor go outside of Virginia, on this
point.
In Colonna v. Rosedale Dairy Co1nvany, 166 Va. 314, the
court approves the following statement on page 318:

"The general rule, established by the weight of authority in
the United States and England, is that, accompanying all
sales _by a retail dealer of articles of food for immediate use,
there is an implied warranty that the same is fit for human
consumption.''
And in tl10 very recent case of The Kroger Grocery and
Bakin,q Company v. Dunn, 181 Va. 390, the doctrine was approved and emphasized in a case in which unwholesome ham
was eaten by Mrs. Dun:n wherein this court said:
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'' This case is controlled by Colonna v. Rosedale Dairy Co.,
supra. In that case milk was sold infected with ''Malta
Fever" germs. We have no intention of changing any7* thing which was there said. The authorities which *we
cited in .support of our conclusion speak for themselves.''
• * * '' There was an implied warranty that it was sound and
fit for human consittnption., which it was not." (Italics added.)
2. The court erred in granting at the request of defendant,
Instruction H D (R., p. 220), which instruction reads as
follows:
"The court instructs you that the burden of proof resting
on the plaintiff in this case includes not only the burden of
establishing the defendant's liability to him bid also the bitrden to establish by the preponderance of evidence the nature,
extent and duration of any injury he may clairn. The plaintiff miist show by. sitch preponderance of evidence that each
specific complaint or ailment claimed by him as an element of
damage was a direct result of the circu,msta11ice 9n which he
relies for a recovery. It is not sufficient for him .fo show that
any such particular complaint or ailment maf or may not,
with.equal probability, have resulted from such circumstances
or from natural or other causes. The court therefore tells
you that, even if you find for the plaintiff, in assessing his
damages, you must not consider any element of damage or
expense except those which you believe from a. preponderance
of the evidence were directly caused by the, liquid taken into
his mouth from the Coca-Cola bottle on the occasion in question.'' (Italics added.)
·
Plaintiff objected strenuously to this instruction. It was
very misleading and confusing and may have so confused the
jury as to have caused them to find for the defendant.
The jury mig·ht well have thought that the plaintiff had to
p~·ove the accurate duration in weeks or days of the injury.
The jury may well have thought that in order to recover at
all, that the plaintiff had to prove ''each specific complaint
or ailment complained of by him as an element of damage was
a direct result" of the accident and that if he failed to prove
any claim of damage, he would lose his whole suit *alg• though all his other claims of damages might be proven.
This instruction was particularly damaging to the
plaintiff and misleading, in the light of the evidence of some
of the doctors that some parts of his suffering, occurring long
after the accident, might not have been caused by the accident
but natural causes.
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This _instruction so mixed up the question of amount of
damages with the question of liabilityas to make it very hard
to be understood by the jury.
'
It was said in Jefferson Sta-nclard Life bisurance Com.pany
v. Hedrick, 181 Va. 824, 835, "We have often held that one
should not be allowed to escape all liability simply 'because
the precise amount of the damages for which he is responsible
is uncertain.''
9*'
*This petition is adopted as the opening brief.. Copy
hereof was mailed to opposing counsel on the 4th day of
February, 1944; and this petition, with a transcript of the
record, and exhibits, will be presented to Justice John W.
Eggleston in his office in the City of Norfolk, Virginia, and'
petitioner's counsel desire to state orally the reasons fer reviewing the judgment complained of, and for granting a writ
of error and supersedeas .
Petitioner prays that a writ of error and sitpersedeas may
be granted, the judgment and proceeding aforesaid reviewed,
and reversed, the verdict and judgment set asid~ a new trial
granted, and such other and further relief granted as may be
adapted to the nature of the case.

GEORGE W. BLYTHE,
by CRUMPLER & CRUMPLER,
Suffolk, Virginia.
THOS. L. WOODWARD,
Suffolk, Virginia.
JAS. G. MARTIN,
Western Union Building,
Norfolk, Virginia,
Counsel
The undersigned, an attorney duly qualified to practice in
the Supreme Court of Appeals of Virginia, certify that in my
opinion, the judgment complained of in the foregoing peti.:.
tion ought to be reviewed..

JAS. G. MARTIN,
Western Union Building,
Norfolk, Virginia.
Received Feb. 5, 1944.

J. W. E.

March 8, 1944. Writ of error and supersedeas awarded by
the court. Bond $300.

-

M. B. W.
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RECORD
VIRGINIA:

In the Circuit Court of the County of Isle of Wight:
Ple~s before the Circuit Court of the County of Isle of
Wight, at the Courthouse of said County on the 24th day
of January1 1944..
George \V. Blythe, Plaintiff
v ..

Norfolk Coca-Cola Bottling Works, Incorporated, in its owm
right and trading as Su:ffolk Coca-Cola Bottling Works~
Camp Manufacturing Company, a Virgi~ia Corporation,.
and Chesapeake-Camp Corporation, a Virginia Co1·poration, Defendant
Be it remembered that heretofore to-wit, on tlle 28th day of'
April, 1942, came George W. Blythe, plaintiff,. by his attorney
and :filed in the Clerk's Office of said Conrt bis notice of mo;..
tion for judgment against Norfolk Coca:-Cola Bottling Works,.
Incorporated, in its own right and trading as Suffolk CocaCola Bottling· Works, Camp Manufacturing Company, a Virginia Corporation, and Chesapeake-Camp Corporation, a: Vir·ginia Corporation, in words and figures followingr to-wit~
page 2

f Virg·inia,
In the Circuit Court of Is:Ie of Wight. County:

George "\V. Blythe, Plaintiff
'f)'.

NorfoTh: Coca-Cola Bottling Works, Incorporated, in its own
rig·ht and trading as Suffolk Coca-Cola Bottling Works,.
Camp Manufacturing Company, a Virginia Corporation,.
and Chesapeake-Camp Corporation, a Virginia Corporation, Defendant
To Norfolk Coca-Cola Bottling. Works, Incorporatedr in its
own right and trading as Suffolk Coca-Cola Bottling Vl orks,.
Camp Manufacturing Company, a Virginia corporation, and.
Chesapeake-Camp Corporation, a: Virginia corporation:
You. and each of you are hereby notified that the under-

George W. Blythe v.. Camp Manµfac.tu;ring· Company

9

signed, George W. Blythe, will mov~ the Cir~11it Court of Isle
.Qf Wight County, on the 11th day 9f .May, 1942, at ten o'clock,
a. m., or as soon thel·eafter .as the s3:m.e may be .heard, for
judg·ment ag~inst you for the Sl.Ull .of Fifty Thousand ($50,000.00) Dollars, and the costs of this proceeding, the same
being due from you to .the .'!llldersign~d for this, to-wit:
That heretofore, to-wit: ·011, prior to .and ,e:v;er .since., J nly
26th, 1941, No.l"folk Coca:-Cola Bqttling Works, Incorporated,
itself, and tr.ading· .as Snffolk:Coca-Cola ;Bottling Vl 01~ks, was,
and is now, engag~~ in the m.anufac.tJI.r~ .a.nd distribution of,
to~wit: a certain .catbo1).ated soft drink <>r beverage commonly
known as Coca-Cola, bottled in glass bottles .and sealed by
vaenum with cork lined m~tal seals .and w.~rranted by Norfolk Coca-Cola Bott1i11;g Works, Incorpor.ated, itself,
page 3 ~ and trading as Suffolk Co~-a:-:Cola Bottling Works,
fit for human consumptioJ1, and to-wit, on, prfor to,
and ever since July 26th, .1941, Camp Manufacturing- Com.pan:y, .a Virginia Co.rporation, and Chesapeake-Camp Corpor.ation, a Virginia Corporation, owned, operated and controHe.d, to-wit, a certai_n commissa.ry, or storehouse, .in Isle
.of ~Wight County, in which they .co.nducte,d a ,general retail
mer.cantile busiuess and offered for ,sale therein bottled beve1~ages., p.articularly Coca-CGla, manufact:ur,ed by the .Norfolk
Coea..,C0la Bottling Works, Incorporated, ;itself and tra(ling
as Suffolk Coca..Cola .Bottling W 01~ks, and warranted by -Camp
Manufacturing Company and Chesapeake-Camp Corpo_ration
a beverage .fit for human cous.1,unption, yet notwithstanding
said warranties the said Qamp Manufacturing Comp~ny and
the said .Chesapeake-Camp Cor;poration, to-wit, at their commissary aforesaid., to-:wit, on .J;uly .26th, 1941, offered to sell
.and .sQld to George W. Blythe and .George W. _Blythe bought,
and .paid tbe ketail pr.ice cha~gecl the:refor., .a certain sealed
'.bottle, without pr:inted label, purporting to c.ont~in pure bev.erage ·Coca..Co.la, and.manufactured by ;the said Norfolk .CocaCola.Bottliug :\iVorks, Inco1;po1~ated, itse.1£,.and trading as Suffolk -Coca-Cola Bottling ·works, .and without not,ice of any
,deleterious or harm£1:1l substa"Q.c.e cont~~d therein, (the said
·George W. :Blythe, to-wit.: immediately .thereafter drank a
por.tion thereof believing the same to be !l)Ure beverag·e .Coca.Cola ,:fit for human consumption, ·but the said bottle pu_rporting to contain, to-wit: pure beverage Co~a~Cola in fact con:taine~, to-wit, soldering fluid -or Mid, ;i.nd o,ther .harmful sub-

Supreme Court of Appeals of Virginia

10

stances unfit for human consumption and, to-wit,
poison, harmful and injurious to the human body,
and the said fluid concoction, to-wit, burned and
permanently injured, to-wit, the food passage, stomach and
digestive and many other vital organs of the said George W.
Blythe, by reason whereof he suffered, and will ever hence
continue to suffer., extreme physical pain and mental torture
and anguish and cannot eat and digest, or relish or enjoy food ·
or drink of any kind, and his l;>ody has become decimated,
atrophied, and disordered, which condition will ever hence
continue, and he has been required to expend, to-wit, $3,000.00
for medical attention and hospitalization in and about endeavoring to be relieved from his said injuries, and will ever
hence be required to expend divers sums for medical attention and hospitalization for relief.
And, for this also., to-wit: That heretofore, to-wit, on,
prior to, and ever since July 26th, 1941, Norfolk Coca-Cola
Bottling· Works, Incorporated, itself, and also trading· as
Suffolk Coca-Cola Bottling Works, was, and is now, engaged
in the manufacture, bottling and distribution of., to-wit, a
certain carbonated soft drink, or beverage for human consmnption, commonly known as Coca-Cola, bottled in gfass
bottles, and sealed by vacuum, with cork lined metal seals,
and, to-wit, on, prior to, and ever since July 26th, 1941, Camp
Manufacturing Company, a Virginia Corporation, and Chesapeake-Camp Corporation, a Virginia Corporation, owned, operated and controlled, to-wit, a certain commissary or storehouse., in Isle of "Wight County, Virginia, in which they conducted a general retail mercantile business and offered for
sale therein, for human consumption, bottled beverages, particularly Coca-Cola, manufactured by Norfolk Coca-Cola
Bottling Works, Incorporated, itself, and trading
page 5 ~ as Suffolk Coca-Cola Bottling Works, and the said
Norfolk Coca-Cola Bottling Works, Incorporated,
itself, and trading as Suffolk Coca-Cola Bottling Works., towit, in the manufacture, bottling and sealing of said beverage
Coca-Cola, to-wit, negligently and carelessly permitted, towit, soldering fluid or acid and other poisonous, foreign and
harmful substances, deleterious and injurious to the· J;mman
body to be bottled therewith, and, to-wit., negligently and carelessly distributP,d to the said Camp Manufacturing Company,
a Virginia Corporation, and Chesapeake-Camp Corporation,
a Virginia Corporation, to-wit, for sale as a beverage, and,
to-wit, as and for pure beverage Coca-Cola fit for human
consu:mpti.on, flnd the said Camp Manufacturing Company
page 4

~
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.and Chesapeake-Camp Corporation., at their commissary
.aforesaid, to-wit, on July 26th, 1941, neglig·ently and carelessly
offered to sell, and sold, to George W. Blythe, and the said
Georg·e "\V. Blythe bought, and paid the retail price charged
therefor, a certain sealed bottle, without printed label, purporting to contain., to-wit, pure beverage Coca-Cola, 3:nd manufactured by Norfolk Coca-Cola Bottling.Works, Incorporated,
itself, and hading as Suffolk Coca-Cola Bottling Works,
which said bottle so sold, and boug·ht, contained, to-wit, soldering fluid or acid, and other foreign and harmful substances,
deleterious and injurious to the human body, and without notice of any foreign deleterious or harmful substance contained therein the said Georg·e Vl. Blythe., to-wit, immediately
thereafter drank a portion of the contents of said bottle purporting to contain pure beverage Coca-Cola, believing the
same to be pure beverage Coca-Cola fit for human consumption, but which said bottle in fact contained, to-wit,
page 6 r soldering fluid or acid, and other harmful and
deleterious substances unfit for human cons umption, and, to-wit, poisonous, harmful and injurious to the
human body, and the said fluid concoction, to-wit., burned and
permanently injured, to-wit, the food passage, stomach and
digestive and many other vital organs of the said George W.
Blythe, by reason whereof he suffered, and will ever hence
continue to suffer, extreme physical pain and mental torture
and angais11 and cannot eat and digest, or relish or enjoy food
or drink of any kind, and his body has become decimated,
atrophied, and disordered, which condition will ever hence
continue, and he has been required to expend, to-wit, $3,000.00
for medical attention and hospitalization in and about en, deavoring to be relieved from his said injuries, and will ever
hence be required to expend divers sums for medical attention and hospitalization for relief, for all of which above judgment will be asked as and in the sum notified.
GEORGE W. BLYTHE
By Counsel
WILLIAM M. CRUMPLER, SR.,
WILLIAM M. CRUMPLER, JR., and
THOMAS L. WOODWARD., p. q.
page 7 }

Executed Apr 24 1942 In the City of Norfolk,
State of Virginia, by delivering a copy to R. L.

~
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Cathey, Se·cretary & _Treasurer for Norfolk Coca.;Coia Bot:.
tling Works, In~orpora_ted, 'in its own right and trading as
Suffolk Coca-Cola Bottling Works, a corporation, in the City
of Norfolk, wherein he resides and wherein the said Corporation is doing business.
GEO .. H. STEVENS
High 'Constable
Y. A. LAGIGLIA
Deputy High Constable
;Executed .April 2(, 1942 by delivering .a-copy of the within

to R. ;!. Cathey, Executive Vice-President Norfolk Coca-Cola
Bottling Works Inc. a Corporation, in the City of Norfolk..
wh~r.eLn .he _-resides_, and wherein the said Corporation is doh?-_g
business...
LEE F. ·LAvVLER
Se~gt City of Norfolk, Va.

B,y LE!ElF. LAWLER

Ex,ecuted within the County of Isle of Wight, Virginia, this.24th day·of-~priI, 1942, .by deliv.ering· a true copy af. the within
notice ,of motion :to .James L. Camp,. President of Camp .Manu£acturing COilljpany, ;a Virginia Cor,poration, and .by delivering
,a time·oqpy -of- the within notice -of motion to .James L. Camp,,
.President .:of Chesapeake-Camp ·Cor.poration, .a Virginia Cor;p0raiion, in the iFJrincipal :respective offices .of sai<:l Camp,
,Mainufaclnm~ng Compa~y, .and Chesapeake-Camp C01·pora.tion,.
an Isle ·af W.ight ,County, Virginia. .Given under ~y lmnd tl1is
24th day of April, 1942.
~. V. BUTLER
A constable of Isle of Wight
County, Virginia.
Executed within the City .of Suffolk, Virginia, this 24-th ·day
of April, 1942, by delivering a true copy of the within notice
.uf tmotion to .L. H .. ·.Cathey~. :Vice-President of .Norfolk Coca-Cola 'BottliJ}g 1'Voras, ."Jnao:f:porat~d, itseir, 3ind trading as:
Suffolk CoNi-Cola ~ottling ·works, In which said ·City of Suffolk the said L. H. Cathey resides and the said Corporation
has one of its principal places of business.
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Given under my hand this 24th day of April, 1942.
W. H. WALTON
Sergeant of the City of
Suffolk, Virginia.
Virginia,
In the Clerk's Office of Isle of Wight County.
April 28, 1942. 12 :15 P. M.
Received and filed.
R. A. EDW.A.RDS Clerk
H
page 8

~

DEMURRER. ON BEHALF OF NORFOLK
COCA-COLA BOTTLING WORKS; INC.

The defendant, Norfolk Coca-Cola Bottling Works Incorporated says that the notice of motion in this action is not
sufficient in law for the following reasons:
That there is a misjoinder of alleged causes of action in
the notice of motion, namely an alleged cause of action in tort.,
and an alleged cause of action in contract.
RIXEY & RIXEY
Attorneys for Norfolk Coca-Cola
Bottling Works, Inc.
Filed May 11th 1942
R. A. EDWARDS, Olk.

page 9

~

DEMURRER.

The said defendant, Camp Manufacturing Company, a Virginia corporation, says that this Notice of Motion for J uclgment is not sufficient in law and states the grounds of its demurrer relied on to be as follows:
1. Said Notice of Motion for Judgment combines an action
on contract for a breach of warranty and a cause of action in
tort.
2. The plaintiff in his cause of action stated on contract
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for breach of warranty fails to state whether the warranty
is express or implied.
CAMP MANUFACTURING COMPANY
By DREWRY & CROMWELL
& JOHN C. PARKER
DREWRY & CROMWELL and
JOHN C. PARKER, p. d.
Filed
May 11th 1942
R. A. EDWARDS, Olk.
page 10

~

DEMURRER.

The said def endant1 Chesapeake-Camp Corporation, a Virginia corporation, says that this Notice of Motion for Judgment is not sufficient in law and states the grounds of its demurrer relied on to ·be as follows :
1. Said Notice of Motion for Judgment combines an action
on contract for a breach of warranty and a cause of action in
tort.
2. The plaintiff in his cause of action stated on contract
for breach of warranty fails to state whether the warranty
is express or implied.

CHESAPEAKE-CAMP CORPORATION
By JOHN C. PARKER, JR.
Attorney
JOHN C. PARKE·R, JR.
Franklin, Virginia
Counsel for this Defendant.
Filed
May 11th 1942
R. A. EDWARDS, Clk.
page 11

~

AFFIDAVIT OF CHESAPEAKE-CAMP CORPORATION.
State of Virginia
County of Isle of Wight, to-wit:
This day personally appeared before me, G. G. McCann, a
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Notary Public in and for the State and County aforesaid, J. L.
Camp, Jr., who being duly sworn deposes and says that he
is the President of Chesapeake-Camp Corporation, and that
he is agent of said Corporation for the purposes of making
this affidavit, and that said Chesapeake-Camp Corporation did
not on July 26, I941, and does not now, own, operate or con-.
trol the commissary or store house mentioned in the notice of
motion in the above suit and did not sell or offer to sell the
bottle mentioned in said notice of motion.

J. L. CAMP JR..
Subscribed and sworn to before me in my State a:p.d County
aforesaid this 24th day of July, 1942.
My commiss~on expires the 22nd day of December, 1943.
G. G. McCANN, Notary Public
Virginia in the Clerk's Office of Isle of Wight County
July 25, 1942 11 :30 A. M. ~ceived and filed.

R. A. EDWARDS, Clerk

H
pag·e 12 }

This day came the parties by their attorneys, and
the demurrers to the notice of motion, in which the
plaintiff joined were argued by counsel. Whereupon the court
doth sustain said demurrers.
Thereupon counsel for the .defendant Norfolk Coca Cola
Bottling Works., Inc., represented to the court that since the
filing of the demurrers in this case the plaintiff has brought an
action of tort in the Circuit Court of Norfolk City against
said Norfolk Coca Cola Bottling Works, Inc., growing out of
the same facts and asserting the same cause of action asserted
in this case, and that said action in Norfolk City is now pending, which is admitted by the plaintiff. And the said defendant Norfolk Coca Cola Bottling Works, Inc., moved the court
not to allow the plaintiff to amend his notice of motion in this
case as against Norfolk Coca Bottling Works, Inc., unless
and until the plaintiff should cause the action pending in
Norfolk City to be dismissed; and to require the plaintiff to
elect which action he would proceed with and prosecute; which
motions the court doth overrule, to which action the defendant
Norfolk Coca Cola Bottling Works, Inc., excepted.
And the court doth allow the plaintiff to file an amended
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notice of motion within thirty days from this day
in this court or in its Clerk's office., to which the
defendant Norfolk Coca Cola Bottling Works, Inc.,.
duly excepted.
And to the ruling of the court in sustaining the demurrers
the plaintiff duly excepted..
page 13
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1942
Oct 24
Enter

B.D.W.
page 14

r Virginia:

In the Circuit Court of Isle of Wight County, October 28

1942
ORDER FILING AMENDED NOTICE OF MOTION.
Pursuant to leave of the Court, the plaintiff this day in
due time filed his Amended Notice of Motion.
·
Oct 28

1942

Enter
BDW
page· 15
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Virginia : .

In the Circuit Court of Isle.of Wight County.. October 28

1942
George W. Blythe, Plaintiff
v.
Norfolk Coca-Cola Bottling Works, Incorporated, in its own
right and trading as Suffolk Coca-Cola Bottling Works,.
Camp Manufacturing Company, a Virginia Corporation,.
and Chesapeake-Camp Corporation~ a Virginia corporation,
Defendant
To Norfolk Coca-Cola Bottling
own right and trading as
Works, Camp Manufacturing
ration, and Chesapeake-Camp
poration,

Works, Incorporated, in its
Suffolk Coca-Cola Bottling
Company, a Virginia CorpoCorporation, a Virginia Cor-

You and each of you are hereby notified that the under-

. _ George ,v. Blythe v. Camp Manufacturi.ilg Company .
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signed., George W. Blythe, p~aintiff, will move the Ci rcuif
Court of Isle of Wight County, on the 11th day of May, 1942,
at tei:t o'clock., a~ m., or as .soon thereafter. as ·the same may be
heard,. for judgment against you for the sum of Fifty Thousand Dollars., ($50,000.00) and the costs of this proceeding,
the same being due from you to the undersigned for this; towit:

That heretofore, to-wit: On, prior to and ever since, July
26th, 1941, Norfolk Coca-Cola Bottling· Works, Incorporated.
a Virginia corpotation, itself; and trading as Suffolk CocaOola Bottling· Works, was, and is riow; engaged in the manufacture and distribution of, to-wit, a certain carbonated soft
drink or beverag·e commonly known as Coca-Cola,. bottled in
glass bottles and sealed, and impliedly warranted
page 16 ~ by Norfolk Coca-Cola Bottling Works, Incorpo.. .
rated, itself, and trading as Suffolk Coca-Cola Bottling Works, fit for human consumption, and to-wit, on, prior
to, and ever since July 26th, 1941, Camp Manufacturing Company, a Virginia Corporation;, and Cheseapeake-Camp Corporation, a Virginia Corporation, owned, operated and controlled, to-wit, a certain commissary,.or storehouse, in Isle of
Wight County, in which they conducted a general retail mercantile business and offered for sale therein bottled beverages,
particularly Coca-Cola, manufactured by the Norfolk CocaCola Bottling Works., Incorporated, itself and trading as Suffolk Coca-Cola Bottling· Works, and impliedly warranted by
Camp Manufacturing· Company and ·Chesapeake-Camp Corporation a beverage -fit for human consumption, yet notwithstanding· said ,varranties the said Camp Manufacturing Company and the said Chesapeake~Camp Corporation, to-wit, at
tpeir ·commissary af~resaid, to-wit.: on July 26th, 1941, offered to seU and sold to George W. Blythe and George vV.
Blythe bought, and paid the retail priQe charged therefor, a
certain sealed bottle, without printed label, purporting to contain pure beverage Coca-Cola., and manufactured and furnished by the said Norfolk Coca-Cola Bottling Works, Incorporated, itself, and trading. as Suffolk Coca-Cola Bottling
Works; and without notice of any deleterious or harmful
substance contained therein,. the said GMrge W. Blythe, towit, immediately thereafter dtank a portion thereof
page 17 ~ believing the same to be pure beverage Coca-Cola
fit for human consumption, but the said bottle purporting to contain, to-wit: pure beverage Coca-Cola in fact
contained, to-wit, soldering fluid or acid, and other harmful
substances unfit for human consumption, and to-wit, poison,
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harmful and injurious to the human body, and the said fluid
concoction, burned and permanently injured the food passage, stomach and digestive and many other vital org·ans and
parts of the said George W. Blythe, by reason whereof he suffered, and will continue to suffer, extreme physical pain and
mental anguish and cannot eat and digest, or relish or enjoy
food or drink of any kind, and his body has become atrophied
and disordered, which condition will ever continue, and he has
been required to expend, to-wit, $3,000.00 for medical attention
and hospitalization in and about endeavoring to be relieved
from said injuries, and will hereafter be required to expend
divers sums for medical attention and hospitalization for relief. And he was caused and in the future will be caused to
lose large income he otherwise would have earned in his lawful work.
GEORGE W. BLYTHE,
by CRUMPLER & CRUMPLER
THOS. L. woonw·ARD
J AS. G. MARTIN
Counsel
1942

oct 28
Filed
BDW
page 18
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Virginia :

In the Circuit Court of Isle of Wight County. March 16,
1943.

ORDER...
T.his day came the parties by their attorneys. Leave to
file a demurrer and two special pleas to the amended notice
of motion for judgment having been requested by the defendant Norfolk Coca-Cola Bottling Works Inc., such leave is
granted and said demurrer and special pleas are accordingly
filed.
Thereupon the plaintiff joined in the demurrer and moved
the court to strike out each of the special pleas. Whereupon
the demurrer and motion to strike the special pleas were arg·ued by counsel; upon consideration of which the court doth
sustain the demurrer and doth overrule the motion to strike
the special pleas, and doth sustain the special pleas. It is further ordered that this case be, and the same is dismissed as
to the defendant, Norfolk Coca-Cola Bottling Works Inc., in
its own right and trading· as Suffolk Coca-Cola Bottling
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Vvorks. To all of which action of the Court the plaintiff duly
excepted.
1943

.Mar 16
Enter
BD"W
page 1'9 } Virginia :
In the Circuit Court of Isle of Wight County.
George

Yv. Blythe, Plaintiff

'V.

Norfolk Coca-Cola Bottling· ·works, Inc.., in its own right
and trading as Suffolk Coca-Cola Bottling Works, and Camp
Manufacturing Company, and Chesapeake-Camp Corporation, Defendants.
.

DEMURRER TO .A.MENDED NOTICE OF MOTION BY
NORFOLK COCA-COLA BOTTLING WORKS, INC.,
IN ITS OWN RIGHT .A.ND TRADING .A.S SUFFOLK
COO.A-COLA BOTTLING WORKS.
The defendant, Norfolk Coca-Cola Bottling Works, Inc.,
in its own right and trading as Suffolk Coca-Cola Bottling
Works, says that the amended notice of motion in this action
is not sufficient in law for the following reasons:
(1) This action is based upon an implied warranty~ and
there was no implied warranty on the part of this defendant
that the contents of the bottle was fit for human consumption
or free of foreign substance.
( 2) Inasmuch as the amended notice of motion alleges that
the bottle was purchased from the commissary of the Camp
Manufacturing Company and Chesapeake-Cam]? Corporation,
and not from this defendant, there was no privity of contract
between the plaintiff and this defendant; and if there were any
implied warranty PY this defendant (which is deniea), the
same did not run with .the article in favor of the
page 20 } plaintiff.
RIXEY & RIXEY

P. D.

1943
March 16th.
Filed.
B. D. W.
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page 21 } Virginia :
In the Circuit Court of Isle of Wight County.
George W._ Blythe, Plaintiff
'V.

Norfolk Coca-Cola Bottling Works, Inc., in its own right
and trading as Suffolk Coca-Cola Bottling .Works, and
Camp Manufacturing Company, and Chesapeake~Camp Cor..
poration; Defendants. :

SPECIAL PLEA. NO. 1 BY NORFOLK COCA~COLA BOTTµNG WORKS, _INO., IN ITS OWN RIGHT AND
TRADING AS SUFFOLK COCA-COLA BOTTLING
WORKS.
.
The defendant Norfolk Coca-Cola Bottling Works., Inc.,. in
its own right and trading as Suffolk Coca-Cola Bottling
Works, by its attorneys, comes and says that the plaintiff
ought not to maintain this action against this defendant, because it has been finally adjudicated by a Court of competent
jurisdiction, to-wit, The Circuit Court of The City of Norfolk, Virginia, to-wit on the 6th day of March, 1943, on the
merits ·of the cause, that this defendant is not liable to the
s~id plaintiff on the same all~ged cause of action ori which
the plaintiff's present suit is based·; "that is to say that the
said plaintiff instituted a suit in the Circuit Court of The
City of Norfolk, Virginia, against this .same defendant, to recover damages for personal injuries alleged to have been sustained by him, the said plaintiff, by teason of his dri,nking the
contents of a Coca-Cola bottle on the 26th day of ·July, 1941,
which is the same occurrence on which the present suit is
.. pased; that the said def~ndant pleaded fhe general
page 22 } issue, to which the plaintiff replied generally, arid
.
that .ort the issues joined said snit was tried on its
merits in the Circuit Court of The City of Norfolk before the
Court and a Jury on February 24 and 25, 1943, resulting in a
verdict for. the· defendant on the merits; that the plaintiff
made a motion in arrest of judgment whfoh motion was on
the 6th day of March, 1943, overruled, and on the last mentioned day tke ·said Circuit Court of The City of Norfolk enter-ed final judgment in said snit for the defendant, which said
judgment is now final, the term of said Court at which said
judgment was rendered being now ended; all of which wHI
appear from a .certified copy of the record of the said suit
recently pending in the Circuit Court of The City of Norfolk,

George ,v. Blythe V. Ca:µip Mnn.ma~turing Company
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Vbrgimia., which s~id ~el~tified copy ta ~ttacb.~d to this plea,
aDd pwayed to be read as a part of thilfJ p,l~~·'l'lnis, de.fe:nda.at furth~r says that th.e s.~cl j-udg~®t of the
Circuit Court m The City of Norfolk then ancl th.ere re~de:r;e~,
was. upon the merits of the s.a.id ca'"s~, by ~ Court of ~<>impetent jurisdiction, up.on

a matte1· within its ju.riscliction and

within the pleadings, and upon the. same. ~lleged cause of ac-

tion asserted in the ·prese-nt suit, and th.at sai,d jU;dgnient hars
in no wise l).een reversed or i;~nde.red void, but i!;I bincling 01ai,
and conclusive of the rights. e£ th~ said plaJnt~ff E\S well a.s
this defe~d~nt; ~nd is res aitjudicata 0£ the f\lpage 23 ~ leged cause of actiw.i asserted in tm~. S\lit.
And this the said defendant is ready to verify.
""\iVhe,refore this clefendant prays judgment whet~er the said
plaintiff ought f-urther to maiutain this action against it .

RIXEY & RIXmY
P~ d.
1943.

Mar. 16th,

Filed.
B. D. D.
page 24
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Vir,ginia:

In the Circuit ·Court of the City Qf Norfolk.
Filed 1 Sep R-~2

T, A! W. GRAY p. C.
Georg~ W. Blythe

v.

Norfolk Coca-Cola Bottling

vVork~, Incorporatedt

George W. Blythe, plaintiff, cQmplains of Norfolk CocaCola Bottling Works, Incorporated, a corporation, doing business as Norfolk Coca-Cola Bottling W or-ks, Incorporated, and
as Suffolk Coca-Cola Bottling Works, defendant, of a plea. of
trespass on the cas·e, for this., t0.-wit;
That heretofore, to-wit, on the 26tli d~y of July, 1941, and
for a long time before that date, defendant wa~ the owner,
operator and controller of manufacturing and bottling plants
in Virginia, and therein made and bottled what was called
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"Coca-Cola", and distributed the same represented by defendant as a harmless drink, fit for human consump,tion, and
used by the public as such. And defendant negligently caused
and permitted to be in one of its bottles, supposed to contain
harmless Coca-Cola, a dangerous and harmful foreign substance and fluid, and negligently sent out the said bottle and
contents as Coca-Cola; and plaintiff on said 26th day of July,
1941, procu;red this bottle and contents lawfully by purchase
as and for Coca-Cola and drank from said bottle a part of its
contents, including some of said foreign dangerous and harmful substance and fluid; and by reason. thereof, plaintiff was
made sick and disordered and burned and injured
pag·e 25 ~ greatly and permanently in many parts of his person, and permanently disabled, and cau~ed great
and permanent pain and suffering, and he was caused, and in
the future will be caused gTeat expense in attempting to be
cured of said injured, and was caused to lose, and in the future
will be caused to lose great profit and income he otherwise
would have received in his work and business.
To the damage of the plaintiff, $50,000.00. And therefore,
he brings his suit.

CRUMPLER & CRUMPLER
THOS. L. WOODWARD
JAS. H. MA.RTIN, p. q.
page 26
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Virginia :

In the Circuit Court of the City of Norfolk.
Filed 2 Sept. R1942.
W. R. HANCKEL, D. C.
George "'\V. Blythe, Plaintiff

v.

Norfolk Coca-Cola Bottling Works, Inc., Defendant
PLEA OF NOT GUILTY.
The defendant, Norfolk Coca Cola Bottling Works, Inc~,
by its attorneys, comes and says that it is not guilty of the
premises in this action laid to its charge, in manner and form
as the plaintiff hath complained. And of this the said defendant puts itself upon the Country.
RIXEY & RIXEY, p. d.
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Virginia:
In the Circuit Court-of the City of Norfolk, on the 24th day
of February, in the year, 1943.
.
George W. Blythe, Plaintiff

v.
Norfolk Coca Cola Bottling Works, Incorporated, etc., De-·
fendant

CASE.

This day came again the parties, by counsel, and thereupon
~ame a jury, to-wit: T. A. Gillandue, W. L. Prieur, Sr., F. H.
Phipps, M. K. Dixon, B. H. Zaba, S. H. Allen, and B. H. Creekmore, who were sworn to well and truly try the issue joined,
and having heard a part of the evidence and the hour of adjournment having been reached, were adjourned until tomorrow, Thursday morning, the 25th day of February, in the
year, 1943, at 10 :00 o'clock A~ M. for the further consideration of this case.
pag·e 27 } Virginia:
In the Circuit Court of the City of Norfolk, on the 25th day
of February, in the year, 1943.
George W. Blythe, Plaintiff
1).

Norfolk Coca Cola Bottling Wol'ks, Incorporated, etc., Defendant

CASE.
This day came again the parties, by counsel, and pursuant
to adjournment thereupon came .the jury sworn herein on
yesterday, and having fully heard the evidence and argument
of counsel, returned their verdict in the fallowing words, towit: "We, the jury, find for the defendant". And thereupon
said plaintiff, by counsel, moved the Court to set aside the
verdict of the jury and grant him a new trial on the grounds
that same is contrary to the law and the evidence ; and the
further hearing of which motion is continued..
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Virginia:

In the Oircnit Conrt of tne City of N orfolk1 on the 6th day
of March, in the year, 1943.
George W. Blythe, Plaintiff
1J.

Norfolk: Coca Cola Bottling Works, In-0orporated, etc., Defendant
CASE.
This day came again the parties, by counsel, and the motion
for a new trial heretofore made herein having been fully heard
and maturely considered by the Court is over:..
page 28 } ruled. Whereupon it is considered by the Court
that ~aid plaintiff take nQthing by his suit herein
and that said defendant go hence without day and recover
against said plaintiff its costs about its defense in this behalf
expended, to all of which said plaintiff~ by counsel, duly eJCoepted.
page 29
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Virginia :

In the Clerk's Office .of the Circuit Court of the City of Norfolk, on the 8th day of March, in the year 1943 ..
I, W. R. Hanckel, Acting Clerk of the aforesaid Court, do
hereby certify that :-the foregoing and annexed copies of
the Declaration, Plea of General Issue, two Orders of Trial,.
and Final Order, in the case of George W. Blythe, ·plaintiff
v. Norfolk Coca Cola Bottling Works, Inc9rporated, etc.,.
Are true and exact copies of the origwals oi record in my
said office.
IN TESTIMONY WHEREOF, I have hereunto set my
hand and the seal of the said Court at my office, this 8th day
of March A. D., 1943, in the 167th year of the Commonwealth
of Virginia.

Seal

194&

W.R. HANCKEL,
Acting Clerk~
Br SUE B. MOVERY

Mar. 16
Filed
BDW

- I
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Virginia :
~

~

In the Circuit Court of Isle of Wight County.
•

•'

•

'

•

•

I

l

p

•

-

.'.•

George W. Blythe; Plaintiff,
.

v.,. .

.

:

.

.

.

'

Norfolk Coca-Cola Bottling· W <1.rks,. Inc.,. in its own .right: and
trailing q.s S"uffolk Coc~-C.ola. ·Bo.ttling Works, and_ Camp
J\fanufact'i:lring Company, and Chesapeake-Camp Corporaticm, Defendants.

SP:iricilL PLEA ,No. 2. BY N.dti:#,o_LE'. .oocA:-cbLA :sdT-

TLING vYOR~S,. INQ.,. IN JTS b~N; ;RIQJIT A~D
TE,APING .AS SUFFOLK CbCA-OOLA BOTTLING
WbRKS.
The- def ei1dant Norfolk Coca-Cola Bottling Vv orks, Inc., in
its own right and trading as Suffolk Coca-Cola Bot,tling~
Works, by its attorneys, comes and says that the plaintiff
ought not to maintain this action against this defendant, for
this, to-wit:
That in addition to the present suit, the plaintiff brot1ght
another suit against the same defendant in The Circuit Court
of The City pf_ Norfolk, Virginia; on_ t~e same aUeg~d cause
of action a'.s that asserted in the present suit, to recover damages for personal injuries alleged. to have been sustained by
him, the plaintiff, by reason of his drinking the contents of
a Coca-Cola bottle on July 26th, 1941; which is the .same occurr"e:n:ce o·u which the pres·ent s11it is based. That in said
Norfolk City suit this defendant pleaded the general issue, to
which the plain~iff repiied gener,ally. 'rhat the p\aintiff
. .. elected to try the. said. Norfolk City suit, and in acpage 3i Fcordip1c.e with said eJecti~n, . the· same was tri~cl in
. . . the Cir~uit Court .o·f The Qity ,of Norfolk on its
m'erit~ 0.11 February 24th and 2{>tn, 1943, before the Court and

.

tt:~~ft:~~m,it}~i!tt'; t~iN :ktttiXeri:~; ~~2°thee~;::
1

diet and g;rant a new trial, whtcli ~Q~ioii. was.

on liarch 6th,

1943, overruled; and on the last ihentioned day the Circuit

Court of the City of Nol'folk entered final judgment in said
suit for the defendant, which said judgment is now final, the
term of court at which it was entered: be.~ng, ~ow en.ded, and
was upon the merits of the said cause.by a .cou.rt of competent
jurisdiction, upon a matter within its· jurisdiction and" within
the pleadings, and upon the same alleged cause of action asserted in the present suit, and that said judgme~t has in .nowise been reversed or rendered void, but is binding arid co11"'
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elusive of the rights· of the said plaintiff as well as this defendant. All of which will appear from a certified copy of the
record of the said suit recently pending in the Circuit Court of
The City of Norfolk, Virginia, which said certified copy is
attached to Special Plea No. 1 filed concurrently with this
plea, and prayed to be read as a part of this plea. And this
the defendant is ready to verify.
·wherefore this· defendant alleges that the plaintiff is
es topped by the premises and by the afore said judgment to
further maintain this suit against this defendant
pag·e 32 ~- and is further estopped to recover any judgment
·
· against 'this defendant in this suit.
Wherefore this defendant prays judgment whether the said
plaintiff ought further to maintain this action against it.

RIXEY & RIXEY, p. d.
1943
Mar. 16
Filed

B.D.W.
pag·e 33
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Virginia:

In t~e Circuit Court of Isle of Wig·ht County.
George W. Blythe, Plaintiff
v.
Qaiµp Manufacturing Company and Chesapeake Camp Cor·
poration, Defendants._
This day came the parties; by counsel, and the defendants
filed their demurrer· to the present notice of motion and the
Camp Manufacturing· Company filed a motion to abate and
dismiss, and without passing· on said demurrer and motion to
abitte and dismiss, but continuing them, on motion of the
plaintiff the Court grants. the plaintiff leave to file an amended
notice of motion within thirty days, to which ruling of the
Court the defendants excepted.
Seen:
JOHN C. PAR.KER, JR.
AUBREY R. BOWLES
Enter
April: 9, 1943:

B.D.W. .

-

!

j

J
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page 34 }- Virginia :
In the Circuit Court of Isle of Wight County.
George W. Blythe

v.

Norfolk Coca-Cola Bottling Works, Inc., et al.

DEMURRER.
Defendants Camp Manufacturing Company and Chesapeake Camp Corporation say that the amended notice of motion for judgment is not sufficient in law and state the grouD:d.~
of this demurrer as follows :
The amended notice of motion is based on implied warr.anty,;,
and states that these defendants, as retailers, sold to the
plaintiff a sealed bottle manufactured and furnished by Norfolk Coca-Cola Bottling Works, Inc. and purporting to contain pure beverage Coca-Cola; and as a matter of law, there
is no implied warranty by a retailer in the sale of sealed goods
purchased by the retailer from a reputable manufacturer.

CAMP MANUFACTURING COMPANY
By: JOHN C. PARKER, JR.
A. R. BOWLES, JR..,
By J. C. P., JR.
Attorneys
CHESAPEAKE-CAMP CORPORATION
By: JOHN C. PARKER, JR., Atforney
1943

Apr, 9
Filed
B. D. W.
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Virginia:

In the CiFcuit Court of Isle of Wight County._
George W. Blythe, Plaintiff
'l).

Norfolk Coca-Cola Bottling Works., Inc., in its own right and
trading as Suffolk Coca-Cola Bottling Works, and Camp
Manufacturing· Company, and Chesapeake-Camp Corporation, Defendants

28

Supreme Court of .Appeals of Virginia

MOTION TO ABATE AND DISMISS BY. THE DEFEND-.
ANT, CAMP MANUFACTURING COMPANY.

The defendant, Camp Manufacturing Company move the
court to abate this action as to it and dismiss the same and
enter final judgment in its favor on the fallowing grounds:
(1) The Court has heretofore, on motion of and special
plea filed by the defendant, Norfolk Coca-Cola Bottling Works,
Inc., in its own right and trading as Suffolk Coca-Cola Bottling.works, dismissed this action as to said c·o-defendant .on
the gromids. set forth in the. demurrer and special plea :filed
by said. co-defendant, in which latter it was sho~n that the
plaintiff suffered a verdict and final judgment .against him in
a certain action in the Circuit Court of the City of Norfolk.,
Vitgini.a;· against said co-defendant; wherein he soug·ht to recdvet da:inag~s from said co-defendant for the same cause of
actfon htfrein .set forth in. this action, and by reason of which
_ . . said co 7def endarit clapried estoppel by judgment
pa:ge 36 f and that the cause of action herein set out was res
· . . -. adjudicata. .
.
. . · ._
,.
.
(2) Th'.e cause of action alleged against this defendant by
the notice of motion herein is the same cause of action allege·a against said co,:defendarit now dismissed, and the dismissal of said co-defendant automatically requires the dismissal of this defendant [
(3) The cause of action herein st~ted.agai:q.st' this defendant by the amended notice of motion is strictly limited to the
allegatiori
liability ex cohfractii fot· the. breach of an implied warranty alleged to have. been made by said co-defendant as manufacturer and by this defendant as retailer concerning the food product as therein described. This defendant denies the existence of any such implied warranty on jts
part but fm·ther says that, if any there be, it is of necessity
and as alleged the same warranty claimed to have be·en made
by the said co-defendant now dismissed; and if the final judgment in said cause of action as set forth in s·aid special plea
filed by said co-defendant is sufficient to cause a dismissal
of said ch-defendarit by r.easo'tr of estoppel by judgment or
res adjudicata, it is likewise and similarly adequate and sufficient to require dismissal of this defendant. on the same
ground. And if there is no implied warranty by said manu. .... .factur~r upon which the.plaintiff .may rely, 'there i$
page 37 ~ likewise J!O implied warranty for. tb'.e same product
. .. ,_by the feta_iler upon which the .plaintiff may rely.
(4) This defendant, if held liable to the plaintiff by final
judgment on the pleadings herein, will nece~sarily have a

of
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cause of action for exoneration against said co-defendant llJ>W
dismissed, and the dismissal of said co-defendant will, by reason. of circuity of action, deprive this defendant of such right
of recovery over.
( 5) The action of the court in dismissing said co~c"\efendant as herein shown is of necessity an adjudication by the
court that the plaintiff has no cause of action and no right of
recovery against this defendant.
(6) The dismissal of said co-defendant without dismissal
at the same time of this defendant is highly prejudicial to the
rights of this defendant in this action, wherein the plaintiff
pl'edicates his claim against both defendaiits -qpon the same
facts, and the liability of this defendant to the plaintiff herein,
if any, is intermediate only and merely derivative from the
alleged liability to the plaintiff of said co-defendant as original manufacturer of the food product involved.
(7) And this defendant objects and excepts to the action of
the court in dismissing said Norfolk Coca-Cola Bottling·
Works, Inc... in its own right and trading as Suffolk Coca~Cola
Bottling·s V·l orks, its co-defendant herein, unless
page 38 ~ and except the court, at the same time, likewise and
similarly dismiss and abate this action as to this
defendant and enter final judgment in its favor herein.

CAMP MANUFACTURING COMPANY
.
.BY Counsel
AUBREY R. BOWLES, JR.
JOHN C. PARKER., JR.
Counsel.

1943
April 9,
Filed

B. D. vV.
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Virginia :

In the Circuit Court of Isle of Wight Oounty.
George W. Blythe, Plaintiff

v.
Camp Manufacturing Company a11d Chesapeake-Camp Cor~
poration, Defendants.
·
On motion of the plaintiff, pursua11t to leave heretof<;>re
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granted, the plaintiff this day filed his amended ll()tice of motion.
Enter
May 3, 1943
B.D.W.
page 40
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Virginia :

In the Circuit Court of Isle of ·wight County.
George W. Blythe, Plaintiff

v.

Camp Manufacturing Company, a Virginia Corporation, and
Chesapeake-Camp Corporation, a Virginia Corporation,
Defendants.
To Camp Manufacturing Company, a Virginia Corporation.,
and Chesapeake-Camp Corporation, a Virginia Corporation.
You and each of you are hereby notified that the under.signed, George W. Blythe, plaintiff, will move the Circuit
Court of Isle of Wight County, on the 11th day of May, 1942,
at ten o'clock A. M., or as soon thereafter as the same may
be heard, for judgment against you for the sum of Fifty Thousand Dollars ($50,000.00)., and the costs of this proceeding,
the same being due from you to the undersigned for this, towit:
That heretofore, to-wit: On, prior to and ever since July
26, 1941, Camp Manufactuting· Company, a Virginia Co_rpora- · tion, and Chesapeake-Camp Corporation, a Virginia Corporation, owned, operated and controlled., to-wit, a certain commissary or storehouse, in Isle of Wight ·County, in which
they conducted a g·eneral retail mercantile business and offered for sale therein bottled beverages, particularly what
was supposed to be Coca-Cola, and impliedly warranted by
Camp Manufacturing Company and Chesapeakepage 41 ~ Camp Corporation a beverage fit for human con. sumption, yet notwithstanding said warranties the
said Camp Manufacturing· Company and the said ChesapeakeCamp Corporation, to-wit, at their commissary aforesaid, towit, on July 26th., 1941, offered to sell and sold to George W.
Blythe and George W. Blythe bought, and paid the retailed
price charged therefor, a certain bottle purporting to contain
pure beverage Coca-Cola, and without notice to plaintiff of
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any deleterious or harmful substance contained therein, the.
· said George W. Blythe, to-wit, immediately thereafter drank
.a portion thereof believing the same to be pure beverage CocaCola fit for human consumption, but the said bottle purport-.
ing to contain, to-wit, pure .beverage Coca-Cola in fact contained, to-wit., soldering fluid or acid, and other harmful sub- ·
stances unfit for-human consumption and, to-wit, poison, harmful and injurious to the human body, and the said fluid concoction, burned and permanently injured the food passage,
stomach and dig·estive and many other vital organs and parts
of the said George W. Blythe, by reason whereof he suffered,
and will continue to suffer, extreme physical pain and mental
anguish and cannot eat and digest, or relish or enjoy food or
drink of any kind, and his body has become atrophied and disordered, which condition will ever continue, and he has been
required to expend, to-wit, $3,000.00 for medical attention and
hospitalization in and about endeav<;>ring to be relieved from
said injuries, and will hereafter be required to expage 42 } pend divers sums for medical attention and hospitalization for relief. And he was thereby caused
and in the future will be caused to lose larg·e income he otherwise would have earned in his lawful work.
GEORGE W. BLYTHE
By: CRUMPLER & CRUMPLER
THOS. L. "\VOODWARD
JAS. G. MARTIN
Counsel

1943
May 3,
Filed
B.D. W.
page 43 } Virginia,
In the Circuit Court of Isle of Wight County:
George W. Blythe

v.

Camp Manufacturing Company and Chesapeake Camp Cor·
poration
This day came again the parties by their attorneys, and the
defendants filed their demurrer to the second amended notice
of motion in which demurrer the plaintiff joined, and the de·
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murrer being .argued by counsel was overruled by the Court,.·
to which ruling defendants excepted ..
And the defendants tendered a plea of the one year statute
of limitati6:ns., which plea on motion of the plaintiff the Court
struck out, and the defendants excepted.
And the defendijnts tendered motions to dismiss and aliate.
this action, and to reject and strike out the second amended
notice of motion, which motions the court ovenuled and defendants excepted.
And the Court overruled the demurrer and motions to dismiss and abat~ the :first amended notice of motion which were
:filed by Camp Manufacturing Company and Chesapeake Camp,
Corporation, to which defendants excepted ..
· And the plaintiff moved for the grounds of defense and the
d.efendant~ for a bill.of particulars; and the Court ordered a
bill of particulars to be filed within 30 days and the grounds
of defense within 50 days ..
Enter, May 241 1943. B. D. W ..
Seen:

JAS. G. MARTIN and
A. R .. BOWLES, JR..
page 44
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Virginia :

In the Circuit Court of Isle of Wight County:George W. Blythe, Plaintiff
1J.

Camp Manufacturing Company, and Chesapeake-Camp Corporation, Defendants

DEMURRER AND MOTION TO REJEOT, STRIKE OUT
AND DIS!fiSS THE SECOND Al\fENDED NOTICE.
OF MOTION FOR JUDGMENT FILED HEREIN ..
·

Camp Manufacturing Company and Chesapeake-Camp Corporation come and say that the second amended notice of motion for judgment filed herein on May 3rd, 1943., is not sufficient in law and state the grounds of their said demurrer as
follows: that the second amended notice of motion for judg-·
ment is based on an implied warranty; that it asserts that
the defendants as retailers offered for sale in their commissary, or general retail business, certain bottled beverages,
particularly what was supposed to be Coca Cola, a nationally

George vV. Blythe v. Cllrrip Manufacturing- Company
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known bottled soft drink, not manufactur~d by thes~ defendants or either of them; and that th~ defendants offered to
sell ahd soid to the p1aintiff therefrom a ict3rtain such bottled
beverage ptii-porting· to contain pure oevera-ge CoC'a Col'a ;. that,
as 'a matt~r ·rif law, there is no such implied warranty by a retailer in the sale of bottled hevernges, such a:s Co·ca Cbla, which
are not manufactured by such retailer but which are _pti.r"chas·ed
for resale from reputable man:ufactnrers thereof.
page 45 } And tlie said def~ndants further move the court
to reject, strike out and dismiss said seco11tl
amended notice .of motion for judgment for the rea_sons hereinafter assigned. The order of this court., ·entered April 9,
1943; and permitti!}g the plaintiff over the objections flnd exceptions of the defehdimts to file liis second amended notice.
of motion for judgment, was entered tlpoti the ·oral representation bf the plaintiff by_counsel that he desired to assert therein
a liability of these defendants to him by reasoi1 of facts to be
alleged therein to the effect that the defendants had negligently caused, or permitted, a certain bbttled beverage Coca
Cola to be opened and refilled, ih whole or in part, with
deleterious substances, for which negligent ·action the said def end ants were liable to th~ plaintiff. The. grounds of their
motion to reject, strike out, and dismiss said second amended
notice for judgment are stated in the alterhative as follows:
(1) Said second amended notice of motion for judgment is
not in fact an amended notice of motion for judgment, being in
all respects substantially the same as said first amended notice
of motion for judgment and not differing therefrom in anv material respect. All of the motions, the demurrer and the ..other
pleas heretofore filed herein with respect to said first amended
notice of motion for judgment are equally applicable to., and
·are hereby prayed to be considered as refiled with respect to,
said second amended notice o_f motion for judgpage 46 ~ ment. Insofar as the same purports to state a
cause of action ex con.tractu it is insufficient in law
for the reasons hereinabove set forth in said demurrer thereto.
(2) Insofar as the second amended notfoe of motion for 1
judgment, is intended to state a cause of action resting· upon
the oral representations of the plaintiff by counsel in securing \i
leave to make such ainendtnent as hereinabove set forth, the
same states a cause of action sounding in tort heretofore abandoned by the plaintiff in this action when he was required to
elect whether he would proceed in tort or in contract and ht
any event is an action sounding in tort that is forever barred
by the applicable statute of limitations for the reason that ·
any such cause of action therein stated and. sounding in tort

i'
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of necessity arose more than one year next preceding the filing
herein of said second amended notice of motion for judgment.
(3) ·whatever construction the court may place on said second amended notice of motion for judgment, insofar as the
same undertakes to state a new cause of action different from
that stated in the first amended notice of motion for judgment,
the same should be stricken because amendments are not allowed having as their purpose or effect the establishment of
new grounds wherein the parties and allegations remain the
same.
For which said reasons the said defendants say that said
second amended notice of motion for judgment
J•age 47 ~ be rejected, stricken and dismissed and that this
action should be finally dismissed and these defendants be permitted to go hence with their costs in their
behalf by them expended.

CAMP MANUFACTURING COMPANY
By AUBREY R. BOWLES, JR.
. JOHN C. PARKER, JR.
Counsel.
CHESAPEAKE-CAMP CORPORATION
By JOHN C. PARKER, JR.
Counsel.
1943

May 24
Filed B. D. W.
page 48
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Virginia :

In the Circuit Court of Isle of Wight County:
George W. Blythe, Plaintiff

v.

Camp Manufacturing Company, and Chesapeake-Camp Corporation, Defendants

SPECIAL PLEA TO SECOND AMENDED NOTICE OF
MOTION FOR JUDGMENT SETTING UP BAR
OF THE STATUTE OF LIMITATION.
The defendants., Camp Manufacturing Company and Chesapeake-Camp Corporation by their attorney, come and say, that
the supposed cause- of action in the second amended notice of
motion for judgment mentioned did not accrue to the said

George vV. Blythe v. Camp Manufacturing Company
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plaintiff at any time within one year next before the assertion
of said cause of action in said second amended notice of motion for judgment in any manner and form as the said plaintiff hath therein complained, and this the said defendants are
1·eady to verify.

AUBREY R. BOWLES, JR.
JOHN C. PARKER, JR.
p. d.

1943
May 24,
Filed B. D.

·vv.

page 49 } Virginia:
In tbe Circuit Court of Isle of Wight County:
George

v.

,v. Blythe, Plaintiff

Camp Manufacturing Company and Chesapeake-Camp Corporation, Defendant
MOTION TO ABATE AND DISMISS ON BEHALF OF
THE DEFENDANT CAMP MANUFACTURING
COMPANY.
The defendant Camp Manufacturing Company moves the
court to abate as to it the action set forth by the second
amended notice of motion for judgment herein and to dismiss
the same and enter final judgment in its favor on the following grounds :
(1) The Court has heretofore on motion of and pursuant to
sp.ecial pleas filed. by.the defendant .Norfolk Coca Cola Bottling Works, Inc~ in its own right and tradi~ as Suffolk Coca
Cola Bottling Works, Inc. dismissed this action as to said codefendant on the grounds set forth in the demurrer and special plea filed by said co-defendant herein, in which latter it
was shown that the plaintiff had suffered a verdict and final
judgment against him in a certain action in the Circuit Court
of the City of Norfol~, Virginia, wherein the plaintiff herein
sort to recover damages against said co-defendant Norfolk
Coca Cola Bottling Works, Inc. for the same cause of action
herein set forth in this action and wherein said plaintiff alleged that he had drunk ~ certain bottled drink manufactured
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by the· said co-defendant Norfolk Coca Cola Bot~
page 50} tling Works, Inc. and by reason of which said final
judgment therein said co-defendant elaiined estoppel by judgment ·and that the said cause of action herein set
out was res adjudicata. ·
.
(2) The cause of action alleged against this defendant by
the second amended notice of motion for judgment herein is
the .same cause of action alleged ag·ainst said co-defendant
now dismissed and the dismissal of said co-defendant automatically requires the dismissal of this defendant.
(3) The cause of action herein stated against this defend-ant by the second amended notice of motion for judgment is
strictly limited to the allegation of liability ex contractu for
the breach of an implied warranty alleged to bave been made
by this defendant as retailer of a certain bottled beverage
known as "Coca Cola" which is the same warrantv heretofore alleged to have been made by said co-defendant as the
manufacturer thereof. This defendant denies .the existence
of any such implied warranty on its part as the retailer of
b9ttled beverages, particularly of such bottled beverages:
known as '' Coca Cola'', but says that, if ahy such tl1ere be, it
is of necessity and as heretofore alleged the satn_e and identical
warranty: heretofore claimed to have b~en ,made by the said
co-deferi.dant now dismissed; and if the filial Judgment in said
cause of action as set forth in said special plea filed by said
co-defendant is sufficient to cause a dismissal of said co-de.
fendant by reason of estoppel by judgment or res
page 51 } aajudicata, it is likewise and similarly sufficient to
require the dismissal of this def endaht on the same
grounds. And if there is.no implied warranty by said manufacturer upon which the plaintiff in this action may rely,.
there is likewise no implied warranty for the same product
by the retailer upon which the plaintiff may reiy.
(4) '11Jie cause .of action herein stated against this defendant by the second amended notice of. motion for judgment is
strictly limited to tbe allegation of liability ex- contracfo for
the breach of ail implied WEtrranty alleged to have been made,
l>y this defehdarit as retailer of a certain bottled beverage,
known as '~ Coca Cola'' which is the safue warranty hereto-·
fofe alleged to _have beeri inaqe by said co-defendant as the
manufacturer -thereof. This defendant denies the existertc·e
9f. ~my such implied warranty on its part as the retailer or
l)ottle'd beverages, particularly of such bottled beverages
kho)Vn as "Coca Cola''~ but says that, if any such there be~ it
is .of ne~essity and as beretofbre alleg·ed the same and identical warranty heretofore claime'd to I1ave 'been made by the said
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co-defendant now dismissed; and if the :final judgment in said
cause of action as set forth in said special plea filed by said
co-defendant is sufficient to cause a dismissal of said co-defendant by reason of estoppel by judgment or res adjudicata,
it is likewise and similarly sufficient to require the dismissal of
this defendant on the same grounds. And if there is no im-:
plied warranty by said manufacturer· upon which the plaintiff in this action may rely, there is likewise no implied warranty for the same product by the retailer upon which the
plaintiff may rely.
(4) The cause of action herein stated against this
page 52 ~
defendant by the second amended notice of motion
for judgment, if not strictly limited to the allegations of liability ex contractu. but on the contrary sounding in tort and
resting on proof of negligence on the part of this defendant, is
in violation of plaintiff's election to abandon any cause of
action against this defendant sounding in tort as heretofore
made herein upon the filing of the first amended notice of motion for jud~i,ment and is moreover barred by the statute of
limitations for such case made and provided because said
cause of action so stated arose more than one year next preceding the filing of said second amended notice of motion for
judgment and the plaintiff is further and likewise estopped
by said final judgment set forth in said special plea heretofore filed herein by said co-defendant which is res adjudicata
thereof.
(6) This defendant, if held liable to the plaintiff by final
judgment on the pleadings herein, will necessarily have a
cause of action for exoneration against said co-defendant now
dismissed and the dismissal of said co-defendant, in whicl1
said plaintiff has cpncurred, has, by reason of circuity of ac··
ti.on, deprived this defendant of such right of recovery over.
(7) The action of the court in dismissing said co-defendant, as herein shown, is of necessity an adjudication by the
court that the plaintiff has no cause of action and no right. of
recovery against this defendant on any of the theories herein
or therein set out.
page 53 ~ (8) The dismissal of said co-defendant. Norfolk
·
Coca Cola Bottling Works, Inc. without dismissal
at the same time of this defendant is highly prejudicial to the
rights of this defendant in this action, wherein the plaintiff's
claim against all defendants is one and the same cause of action and the liability of this defendant to the plaintiff .herein,
if any, upon any implied warranty is intermediate only and
merely derivative from the alleged liability to the plaintiff
.of said co-defendant as the original manufacturer of the food
product herein involved and the liability of this defendant to
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the plaintiff herein, if any, based on any alleged neg·ligence, is
forever barred by the statute of limitations herein 1mpleaded.
(9) This defendant again objects and excepts to the action
of the court in dismissing said Norfolk Coca Cola Bottling
Works, Inc. in its own right and trading as Suffolk Coca Cola
Bottling Works, Inc., its co-defendant in this action unless and
except the court at the same time likewise and similarly dismiss and abate this action as to this defendant and enter final
judgment in its favor herein and likewise objects and excepts
to the granting to the plaintiff of leave to file and to the filing·
of the second amended notice of motion for judgment herein
and again moves the court on the grounds herein and heretofore stated forthwith to abate this action as to it and to dismiss the same and to enter final judgment in its favor.
page 54
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CAMP MANUFACTURING COMPANY
By AUBREY R. BO,VLES., JR.
JOHN C. PARKER, JR.
Counsel

1943
May 24
Filed B. D. W.
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Virginia :

In the Circuit Court of Isle of Wig·ht County:
Georg·e W. Blythe

v.
Camp Manufacturing Company and Chesapeake-Camp Corporation
For bill of particulars, plaintiff says he will rely upon the
allegations of the notice of motion, and in addition thereto,
·as follows., to-wit:
That plaintiff, through an agent, purchased from defendant
to drink, what was supposed to be pure and harmless Coca.:.
Cola, in a bottle, but the bottle so purchased contained a dang·erous poison, to-wit, soldering· fluid or acid, some of which
plaintiff drank, supposing it to be Coca-Cola; and by reason
thereof, plaintiff was made sick, his mouth, lips, tongue,
throat, and stomach burned and injured, and he was burned
internally, caused great pain, greatly and permanently injured., caused to go to great expense of doctors and hospital,
nurses, medicines, etc.; caused to lose great wages and income,
and in the future will have to go to further similar expense,
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lose further wages and income, and continue to suffer and be.
incapacitated.

!

CRUMPLER & CRUMPLER
THOMAS L. WOODWARD
JAMES G. MARTIN
p. q.
Rec'd & filed 6/21/43
R. A. EDWARDS
Ck.

page 56 } Virginia:
~.;

In the Circuit Court of Isle of Wight County:
George W. Blythe
v ..

Camp Manufacturing Company, et al.

MOTION..
Defendants Camp Manufacturing Company and Chesapeake-Camp Corporation move the court to require of plaintiff a more definite bill of particulars than that filed by him
?TI or about June 21, 1943, especially in regard to the followmg:
Who manufactured the bottle of coca-cola 7
Was it sealed or unsealed when delivered by defendant to
the purchaser Palen?
If unsealed, was the cap put back on before or after the
bottle was delivered to Camp Manufacturing Company by the
manufacturer?
Was the soldering acid in the bottle when it was delivered
by the manufacturer to Camp Manufacturing Company, or
was it allowed by that Company to get in the bottle after such
<:IeliveryY
CAMP MANUFACTURING COMPANY
By A. R. BOWitES, JR..
By J.C. P. JR.
JOHN C. PARKER, JR.
CHESAPEAKE-CAMP CORPORATION
By JOHN C. PARKER, JR.

1943
Sept. 7
Filed B. D. W.
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page 57 } Virginia:
In the Circuit Court of Isle of Wight: September 71 1943
George W. Blythe
'I).

Camp Manufacturing Company, et al.

ORDER..
THIS day came the plaintiff by counsel and moved the.
court to set this case for trial, and thereupon the defendants
presented their motion in writing that said motion of plaintiff
be not granted and that this case be continued until the testi..:.
mony of Fenton 0. Beale can be secured; and said motions
were argued by counsel. Whereupon,
The court doth overrule said motion of defendants, and
doth grant said motion of plaintiff, and doth set this case for
trial November 1, 1943; to which action the defendants excepted.
And the defendants thereupon presented their motion in
writing for an additional bill of particulars, and said motion
WflS argued by counsel. Whereupon,
The court doth overrule said motion, to which action def endants except..
1943
Sept. 7,
Enter B. D. W .
page 58 } Virginia :. In the Circuit Court of Isle of Wight Conuty :George W. Blythe~ Plaintiff
'I).

Camp Manufacturing Company, and Che·sapeake-Camp Gorporation, Defendants
·

GROUNDS' OF.DEFENSE.
The defendants, Camp Mannf'acturing Company and Chesapeake-Camp Corporation, being required so to do by order
of this court heretofore entered herein, without waiving any
ef the pleas heretofore filed and motions heretofore made by
either of them but specifically relying upon the same,. state
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their grounds of defense to the plaintiff's second amended notice of motion for judgment herein, as follows:
1. The defendant; Chesapeake-Camp Corporation, specifically and specially denies that it owned, operated, and/or controlled the commissary or storehouse in Isle of Wight County
from which it is alleged that the plaintiff. obtained· said bottletl drink., and its further defenses herein stated are in the
alternative and without waiver of the specific denial in this
paragraph contained.
2~ The defendants, and each of them deny each arid every
material alleg·ation thereof.
3. The defendants, and each of them, assert that the cause
of a(?tidn therein stated is barred by the statute df limitations
tb~reto applicable because the saine arose more thari. one year
next preceding· the filing of the sarhe on May 3, 1943.
.
4~ The defendants, and each of them, deny that
page 59 ~ they, or either of them, offered for sale bottled beverages "supposed to be Coca Cola" and warranted
the same to be fit for human consumption.
5. The defendants; and e.ach of them deny that they,· or
either of theni, sold to the plaintiff,, George W. Blythe; a bot;.
tlecl beverage of any kind, description br character whatever
on J nly 26, 1941,as alleged.
6. The defendants, ~nd each of tliem, deny that they, or
either ~f them, sold to the plaintiff George W. Blythe, on tTuly
26, 1941, as alleged., a certain bottle purporting to contain
pure beverage Coca-Cola but which contained soldering fluid
or acid and other harmful substances unfit for human consumption.
.
7. The clefendants; and each of them deny that the plaintiff
was injured as .th~ result of di·inking ahy harmful or injurious
fluid sold td the plaintiff by the defendants or either of them.
8: The cleiei1dants, and each of them; tleny that they, or
either of them, have caused the plaintiff any injury whatever
in any nH1hnet' whatever as therein alleged.
9. The defendants, and each of them, say that, as to any
sealed, bottled Coca-Cola obtained by the plaintiff frbm said
commissary,, whether by direct purchase therefrom 01~ otherwise, there was no warranty whatever by the seller thereof
of any nature whatever, and in any event, in the alternative,
even if there were such warranty upon direct sale
page 60 ~ to the plaintiff in such manner as to establish
privity of contract between himself and such seller,
such warranty, if any, was limited to the representation that
the same was bottled by and bought from a reputable manu-
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facturer in the selection of which the seller had exercised reasonable care.
10. The defendants, and each of them, say that, as to any
unsealed or tampered-with bottle containing liquid coming·
into the possession of the plaintiff, whether obtained from
said commissary by the plaintiff by direct purchase therefrom
or otherwise., the said plaintiff was on notice of such fact and
was charged with the knowledge thereof; that the plaintiff
had equal opportunity with any other person having possession of said bottle to observe or discover its unsealed condition and the harmful character of any liquid contained therein; and, that the plaintiff was guilty of a failure to exercise
due care for his own safety and protection in drinking from
any bottle, the unsealed or tampered-with condition of which
ought to have been observed by any other person exercising
ordinary care with respect thereto for his own safety or for
the safety and protection of others, without first noting such
condition and ascertaining the harmful character, if any, of
the liquid therein contained.
The defendants reserve the right to amend their grounds
of defense at any time as they may be advised, to demur to
the plaintiff's second amended notice of motion for
pag·e 61 ~ judgment or any part thereof, and to move the
court to strike out the same or any part thereof,
as insufficient in law, or for lack of evidence to support it, and
to rely in defense of the same upon any matter provable under the plea of the general issue.

CAMP MANUFACTURING COMPANY
By JOHN C. PARKER, JR.
AUBREY R. BO,\TLES, JR.
·
Its Counsel.
CHESAPEAKE-CAMP CORPORATION
By JOHN C. PARKER, JR.
Its Counsel.
Franklin, Virginia
October 25, 1943.

1943
Oct 25
FHedB. D. W.
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page 62 } Virginia:
In the Circuit Court of Isle of Wight County:
George W. Blythe
v ..
Camp Manufacturing· Company and Ohesapeake·Cam.P Corporation
This day -0ame the parties by their attorneys and the defendants moved for a continuance of the trial of this case,
which is set for November first, 1943, and filed in writing
their said motion, and the court being of opinion that there
is no valid ground for a continuance doth overrule the motion, to which ruling· the defendants excepted. Whereupon.
the defendants filed theit grounds of defense.
Enter Oct.. 25, 1943
B. D. W.
page 63 } Virg·inia:
In the Circuit Court of the County of Isle of Wight.
Georg·e W. Blythe
v.
Camp Manufacturing Co., and Chesapeake-Camp Corporation..

#1557. NOTICE OF MOTION.
This day came the parties, by their respective attorneys;
and issue being joined came also a jury,, and it being ascertained that one of said jurors was not qualified to serve in
this case, the Court proceeded to the jury list to draw, and
cause to be summoned, an additional juror, who thereupon appeared in Court, the jury having been selected, viz: B. F.
Barlow, J. C. Bradshaw, L. R. Griffin, L. R. Atkins, Cecil R.
Watkins, Willie Murphy and W. J. Darden, who were sworn
to truly try the issue joined, and a true verdict to render according to the evidence; and having heard the evidence of the
plaintiff, upon motion of the Chesapeake-Camp Corporation,
by its attorney, this action is dismissed as to it; and the jury
having fully heard the evidence and argument of counsel,
and after receiving instructions from the Court, retired to
their room to consider of their verdict, and after some time
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returned into Court with the following verdict* to-wit:: "We.,,
the jury, ~nd for the def encl.ant...''·
.
Thereupon· the plaintiff, by his· attorney,. moved the Court
· to set aside the verdict of the jury as contrary to
page 64 ~ the law .and the evidence, and likewise contrary to
the Court's. instructions, which motion was over- ·
ruled 2tiid entered judgment for the defendant; to ,vhich action of the Court, the plaintiff excepted; and the said plaintiff paving indicated its intention to apply to the Supreme
Court of. ApP,eals for ~ writ of .error and sivpersedeas it is
ord.er~d that ihe exec~tion hereof be suspended for a period
of tiriety (90) __ day~ upon the plaintiff, or soIQ.e one for him,.
exechtj;ng .a ~ond b~fore th_e Clerk of thi~ Qourt in the penalty
of $250.00 with surety approved by said Clerk2 payable and ·
cbriditfoned as the law directs~
Nov. I, 1943
Entered

B. D. W~
page 65 } Virginia:-

. In the Circuit Court of Isie of Wight Cmirtty..
"George W. Blythe
v~ .
.
Camp Mamififohiring Company, etc.
This day came, th~ .. parties by }l~e.ir . a~~o1~neys· and after
proper notice itl writing~ the pfamtiff presented l1is bill of
exceptiqns, with the exh_ibits, which was duly signed and made
part t1ie record iii this case-..
.
.

of

Enter

.. .

December 18, 1943
B. D:

w~

pitgt! tiff f Virginia :In the Circuit Court of" Isle

of Wig-ht County..

G1eorge w. Blythe
..
'IJ.
C'~mp .Maimr'nctiiriiig Company, efur

.Be H reniemtiered that on the trial of this case, the following is the evidence and all the evidence which was introduced
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Richard 0. Palen.
1

and th~ i~s-tructions hereinafter, shown ar~ ~11th~ inst~uctions
which were granted, to-wit: ·
··
,;
.

'

~

'

Fi~st ;as read .the cfopositlon of R. C. Palen, as next follows·, which had been takeJJ. · pur~uant to waiver of notice on
the 23 day of December, 1942, at the offlc~· of Jas;_ G~- Martin,
in the City of Norfolk, to-wit:
·
.i

page 67 ~
~RIC:ijARD C. PALEN,
· :
a witness on behaJf of the plaintiff, being first duly
sworn; testified as follows :
;

Examined _by Mr. Martin:
·
.
Q~ Please state your name and how old you are .
. -A. Richard C. Palen, age 28-29 in May.
Q. Mr. Palen, how are you occupied at present!
: A. U, S. Navy.
Q. What is your rating in the Navy,, and how long have
you been in the Navy f
·
A. Second class ship:fitter1 and I have been in there seven, .
months.
·: ··
· Q. Where is your regular home where your wife lives T
A~ Franklin, Virginia.
Q. Are y011 living there regularly or.home on leave at pres\
ent?
,
A~ Home on leave now.
Q. How long wi:il your leave extend 1: .·, · .
:
A .. Until the 5th of January at 12 :00 o'clock.. I have to
be_ back there at 12 :00 o'clock, so I should leave here the 1st
or 2nd of January.
. ·Q. Cart you state where you ha-ve to go back, or is that a
se-cret?
1
A. I have to be back to Miami, and that -is all I can say. .
(
.
Q. You are going beyond Miami, but you can't
page 68 ~ tell us where Y
,.
.A. ·That.is ,right. ·. . .
.. .
.
.
. ·.Q. Do you expect to he· baek in V:iirginia iu the next' two
or -three months 7 ·
A. No, sir.
..... ·.. . ..
..
.
Q. You expeet to be on duty in the Navy at som~ unknown
placeY
A. 'Fhnt is right.
Q. I want to ask you about the happenings on July 26th,
1941, with Mr·. George Blythe·. Wer·e· you with him on that.
dateY
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Richard O. Palen.
A.
Q.
A.
Q.
A.

Yes, sir.
Where were you and he then working T
Chesapeake-Camp Corporation.
And where is that?
Franklin, Virginia.
Q. What sort of work were you and 'lie doing on that day?
A. Millwright work.
Q. What was the connection between you and Mr. Blythe
in your work Y
A. I was his helper.
Q. How long had you been associated with him in workY
A. Possibly a little over a year.
Q. What happened to Mr. Blythe on the 26th of July,, 194U
A. Poisoned from drinking a Coca-Cola.
page 69 t Q. Regarding the Coca-Cola, where was the
Coca-Cola gotten from and who got it Y
A. I got it from the commissary at the Chesapeake-Camp
Store No. 2.
Q. How did you happen to go and get it?
A. vVe wer~ working that morning and we :finished our job.
The mill was down for repair, and it is customary in the
morning when work was more or less caught up to go to the
store, the helpers or somebody in the crowd, to go to the
store and get something to eat or drink, and I went over there
this morning and got a Coca-Cola for myself and some
cig·arettes and came back.
Q. ·who gave you the money, if anybody, with which to
buy the Coca-Colas?
A. Sir, I don't remember that.
Q. You don't remember who gave you the money Y
A. Not exactly. I swear I don't.
Q. Do you remember the amount of money someone gave
you?
A. Yes, sir.
Q. How much was itf
A. $1.00.
Q. What did you do with the $1.00 that the person had
given you?
page 70 }- A. I would like to say something there if I can.
I can't remember. He gave me a dollar and I gave
him some change back later.
Q. You don't remember how much of the dollar you gave
him back?
A. No, I don't. I bough;t some Coca-Colas, and a package
of cigarettes for myself.
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Q. Did you pay for the Coca-Colas out of the dollar that
the person had given you and get some change Y
A. I can't say that directly either.
Q. You went over to commissary No.. 2 of the Camp Manufacturing Company?
.A. Yes.
·
Q. vVbat did you get from that commissary?
A. A package of cigarettes and two Coca-Colas..
Q. Two Coca-Colas. How were they fixed when you got
tbem?
A. The man got them out of the cooler and gave them to
me, and I drank one and took the otl1er one back to George.
Q. Who was the man that took them out of the cooler and
gave them to you f
A. I didn't lmow his name at that time. I have learned
since.
Q. What is his name that you have learned since!
A. Mr. Beale.
page 71 } Q. Was he apparently in charge of the store?
A. He .was working in the soda fountain.
Q. What did you do with the Coca-Cola you carried back to
Mr. Blythe!
·
A. Put it in the hip pocket of my overalls and took it back

~him.

'

Q. ..When you got it from Mr. Beale and put it in your hip
pocket was it open in any way or exposed in any way?
A. No.
Q. When you took it to Mr. Blythe, how did he get it Y
A. I took it out of my pocket and han<;led it to him.
Q. What did he do with it when you handed it to him Y
A. He reached up on the bulkhead, on a nail, and opened
itup.
Q. What did l\fr. Blythe do then t
A. He took one swallow of it and dropped to the floor in
the shop. He kind of staggered back up in the machine shop
and dropped flat of his back in the machine shop.
Q. How far was it from the commissary where you got the
· Coca-Cola in the bottle to where you gave the bottle of CocaCola to lVIr. Blythe Y
A. Approximately a quarter of a mile.
Q. And about what time of day was it?
A. Somewhere between ten and noon, I would say.
Q. Did you drive or walk to the Commissary and back Y
A. I think I drove back; I am not certain.
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page 72 ~ Q. When Mr. Bly~he drank,. a~ yon stated, and.·
, :
fell down, what did he qo after he ,fell dowµ; what.
was his condition?
··
A .. He lay there in the machine s\lop 'floor, and ~here were
several of us carried him out and put him in a car and took,
him over to Dr. Rawls. He said he had drunk something
poison ;ithat is all.
·,
.,. ,
·
Q. Did you·.see anything coming out of his mouth, or noU
A. Yes, saw him spitting blood aU the way·. ov~r to Dr~
Rawls' office about .
Q. Yon say he w.as spitting blood. Was be spitting or
vomitingY
.
A. He was vomiting red stuff. I don't know what you call
it.
Q. Did he vomit much, or noO " ' ·
A. No. It seemed to come spasmodically. It was not continual vomiting.
, ' ··
· .
.. 1
Q. When you got to Dr. Rawls' office., where was Dr.
Drawls' office, in what town or.,placeT
.
A. In Franklin.
· :. ,
· Q.· In Dr. Rawls' office· did he vomit any more, or do you
. remember, or=notY
·
· ,
·-A. No, sir, I 'don't remember.
·
Q. Was Dr. Rawls presenU
page _78 ~ A. Yes.
-. .
Q. What happened after he was in Dr. Rawls'·
office awhile Y What was done with him, or where was he car,
:
ried, :Mr. Blythe?
· · 1.
·
A. Carried to the Raiford .Hospital.
Q. Is that in Franklin also Y
· A. Yes.
·
Q. Who carried Mr. Blythe. to the Raifo·r-a Hospitalf
A. Chief of Police Rhodes.
Q. Were yon with him f
A. Yes, sir. I think I was in the car.
.
Q. Do you remember whose car it was, whether it was the
Chief's?
A. It was the Chief's car.Q. How did you ·get Mr. Blythe from the place where be
fell out originally over to Dr. Rawls' office, in an automobile
or did yon carry him on foot, or how?
A. In an automobile.
Q. Were yon in the automobile with him f
A. Yes.
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Q. After you got him to the Raiford Hospital., who did you
turn him over to?
A. Sir, I don't remember that. There were several doc.,
tors there. Dr. M. B. Raiford was there, and Dr.-I forget
his name now.
page 74 ~ Q. You don't remember the name of the other
doctorY
·
A. I would if I heard it.
Q. After you left him in charge of the doctors, did you
then leave?
.A.. Yes, sir.
Q. Regarding the condition of health of Mr. Blythe before
drinking from that bottle, did he ever have any trouble be:fore with bis health that you knew anything about! ·
A. Not to my knowledge.
Q. How long· had you been working with him as helpert
A. About a year.
Q. What about the size or stoutness of Mr. Blythe before
this occurrence Y
A. He was a man about my size.
Q. About what weight would that beY
A. I weigh 182.
Q. I am not sure that I got the name of the commissary
No. 2 from which you got the Coca-Cola correct. Do you
recollect what commissary that was 7
A. I think it is No. 2, is what they call it. It is the paper
mill commissary.
Q. Camp Manufacturing Company No. 2 7
.A.. No. 2. I am not sure that is· the number of the store.
I think it ia.
Q. Is it the Camp Manufacturing Companvf
page 75 ~ A. Yes, sir.
·
"
Q. When Mr. Beale got the two bottles of CocaCola that he handed youA. Yes, sir.
Q. Did you see where be got them from Y
A. He got them out of the cooler there. They have a CocaCola cooler there that they keep Coca-Colas in.
Q. He opened the cooler, took out two bottles, and hand~d
tl1em to you?
A. Yes.
.
Q. Have you got any interest in this case one way or the
other?
A. No, sir, I l1aven't.
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Richard C. Palen.
CROSS EXAMINATION.
By Mr. Parker:
Q. ·what did the clerk that served you look like?
A. As I recall it., he was a short sandy headed fellow, chap.
Q. About how old would you say he was Y
A. Somewhere around twenty, I imagine eighteen or twenty.
Q. There were several clerks in the commissary Y
A. Yes.
Q. A.t all times, were there Y
page 76 ~ A. I would know him definitely if I could see
him. They had several boys working in there, you
~now.
Q. Did. you, after this thing happened and while you were
thinking about it and other people were talking about it, ever
check to see exactly which clerk it was who did wait on you?
A. No, but he was working· in there several times afterwards. I never did talk to him or ask him anything about it.
Q. Are you sure it was Beale who waited on you or one of
the other clerks?
A. Not knowing his name, I would not be sure, but if I. could
see him I could tell definitely who he was.
Q. ,vhen you were getting the Coca-Colas, what did you
·
first tell him about how many bottles you wanted T
A.. I told him I wanted two bottles of Coca-Cola.
Q. Didn't you charge both of them on your ticket there at
the commissary T
A. I don't think so.
Q. Certainly, he didn't know whether you wanted the other
Coca-Cola for somebody else, for yourself., or who you wanted
it for, did he f
A. No.
Q. You didn't tell him that you wanted it for George
Blythe?
page 77 ~ A. No, sir.
Q. You didn't tell him that you wanted it for
any particular person Y
.A.. No.
Q. So far as anything· you told him is concerned, you might
have been carrying it out for yourself, might you not?
.
A. Yes, sir.
Q. Do you remember whether or not the cap was on that
bottle tight, the one that George Blythe finally drank?
A. Sir, I didn't look at the cap. I just ordered the CocaCola in the usual way and I didn't look at the cap. I don't
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know whether it was or wasn't. You buy a Coca-Cola and
don't look at the cap to see if it is on tight.
Q. You didn't know there was anything wrong with itY
.A.. No.
Q. You say George opened it down there at the place he
drank iU
.A.. Yes.
Q. How did it open; was it the same as usual or harder
than usualY
.A.. I didn't p·ay much attention to that.
Q. What means did he use in opening iU Did he put the
edg·e of the cap over a metal hook, open it with his hand, or
put it on there and pull the bottle down?
A. There is a bulkhead there they have a nail
page 78 ~ driven in, and they pull the nail down and put the
Coca-Cola in it and open it like that. I didn't pay ·
much attention to how he did open it, but he opened it and
took one swallow.
Q.. You didn't pay much attention., but did see him open iU
A. Yes, definitely.
Q. He opened it in the usual manner that you open a CocaCola bottle?
A. Yes.
Q. On a hook there that vou all used for that purpose Y
A. Yes. V{ e didn't have bottle openers there, but there is
nails all over the place.
Q. In this place where George Blythe was working when
you gave him the Coca-Cola is what you call the welding room,
isn't iU
A. Yes.
Q. It is a space not quite as large as this room curtained
off from the rest of the plant in which it is located Y
A. It is much smaller than this. This main room has a
canvas curtain around it to keep the arc from the welding out
from the rest of the shop.
Q. How large would you say that particular little room
wast
.A.. I would say it was about 6x12.
Q. .And in that room at the time that Mr. Blythe
page 79 ~ opened and started to drink from the bottle, no
one was in there except yourself and him; is that
right?
.A.. From my recollection, yes, sir.
Q. Who was the first person that got to him after he drank
from the bottle other than yourself Y
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A. He drank-after he had taken a swallow ont·of the bottle-~her~ is an entryway on either side coming in, just a
walk right through the place, and it is in the same room,
the one th&t pad this canvas around it, and he walked out
to the back of this, and there is a door coming· in., and by
that time there were several men there. I can't remember who
they were, but it was in a minute like that and there was
five or six around there.
Q. Do you remember that shortly after be took that swallow
he either spf,tt or vomited in a keg that was sitting by tl1e
door and somebody told him not to do that on account of
what was in the lregf
A. Yes.
Q- Who was thatf
A. He vomited out there by the door, too, and they brought
him back to the middle of the shop. I don't recall anything
about the keg.
Q. Don't you recall there was a keg of bolts sitting there
near the door and Nick Relick, not knowing what was wrong
·
with him, told him not to spit in.the keg, that there
page 80 ~ were bolts in there Y
A. He might have. Nick was around there, and
Sam Mitchell was one, too. I know he was vomiting at the
time right at the end of the door.
Q. Sam who7
A. Mitchell, I think.
Q. Yori know Nick Rebick T
A. I knew him about like George, from working there.
Q. Was his job the same as yours and Georg·e Blythe's Y
A. No, sir.
·
Q. When you say you knew him just as you did George, you
mean George Blythe t
.A. Yes.
Q. Nick's job was that of a welderf
A. Yes.
Q. And yours and Mr. Blythe's were millwrights 'l
A. Yes.
Q. That carded you all through the planU
A. Yes,
·
Q. Yon had worked at that particular location that dayf
A. Yes.
Q. Nick's job is chiefly right ther~ in the welding. room t
A. Yes.
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Q. What does he keep his soldering acid in?
A. I don't know.
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4~ye se~~ 0Rc~Cqlfl~ ! lpiflW wh~t 0ppa:-Gol~ Joo~~ ]f!Ffi}·
· Q. l3ut tµ~ bAftle thp,t ~ij~ ~vgntµ?-llf carrj~d tp
page 82 ~
}lQ~pit~h· ·
·
A.. Ye~ .
. Q. There is'no way in the world you
gf p,~qying· th~t
it is the same one George Blythe drank out ofi
No~
.

go

+

tll~

~~z.e

A·

Q. ~~p~µ~e YAU

condition 1

·

w~rn m1it1c~Jarly int~fe~t~µ

A. Yes.

g. Wll~n

·

~n

B~Ytli~ ?~

.

dtd y~m Hf St ~qme t~ Wf an~lw tR \VOl'~ f pr the
Chesapeake-Camp Company, Mr~ Pal~p 7
·
~on. 't ~µpw ~ ! lGf ~ tp~p~ All Jtjn~ ?§t4: l w~nt in

~;...i
4
t Q~S~e- =2sth, 1942,

1

• ,

A. I wo rked· there a litfi~ pY~f ~ f~~r ~ !t Fil.~ pe~µ ~tl!-c~
ab.out lQ3 9.
.
··l~~ 'Tlµ~ tping bapp~µefl in July, 1ij41 t
A. Yes, sir. - I"\·vorked in the finishing room, I thip};, fQr
eight months and then I went down to the mf3PP.~pi~~i qepfl rt'-
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,ment and worked there about one year. I worked there eighteen months· altogether.
Q. You worked in the mechanical department about a year 7
A. Yes.
Q. Altogether?
A. Yes.
page 83 ~ Q. When did you leave the Chesapeake-Camp
Company's employment?
A. I could not tell you the date.
Q. Did you leave the Chesapeake-Camp Company since January 1st of this year Y
A. Yes.
Q. About what time of year did you leave them 1
.l\.. I left there right around the first of the year.
Q. And that was the end of your employment in the machine department of the Chesapeake-Camp Corporation?
A. Yes.
Q. You had never known George Blythe until you went to
work in the machine department, had you t
.A. Yes, I had known George ever since I had been in Franklin to see him, like you do everybody else that worked for
them. I never did-never knew him personally.
Q. You never knew him personally except when you were
in the machinery department Y
A. Sure, I would talk to him. I would see him and speak
to him, but just a casual acquaintance. If you work with
somebody it is more than just a casual acquaintance.
Q. You never worked with him until you went in the machinery department?
A. No.
Q. You had worked with him around six months
page 84 ~ or less when this thing happened in July, 1941 Y
A. I think it was longer than that.
Q. A little longer than six months Y
A. I could not say definitely how long, but I think it was
longer than six months.
Q. Had you ever known anything about him or of him before you went to work with the Chesapeake-Camp Corporation?
A. No, other than just to see him.
Q. His home is in the neighborhood of Franklin and yours
was not in Franklin until you moved there and went to work,
was it?
A. That is right.
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Q. And has not been,, so far as your personal residence is
concerned, since you left the Chesapeake-Camp employ?
A. That is right.
Q. Didn't you charg·e both of those Coca-Colas on your
ticket at the commissary, Mr. Palen Y
A. Sir, I can't remember that.
Q. You can't remember that you did or that you did not?
A. That is rig·ht.
Q. Isn't it true, as a matter of fact, that when you left
the shop that morning or before you went to the commissary
you left and changed your clothes that were in the locker
room or shower room which is between the shop and the commissary?
page 85 } A. No, sir, I don't remember doing that.
. Q. How long were you gone from Mr. Blythe
where you bad been working with each other before you got
back from the commissary?
A. I would say twenty or twenty-five minutes.
Q. You mentioned a moment ago that you thought you
drove back from the commissary. Did you drive to the commissary?
A. I don't think I drove to or from it, to be perfectly
honest with you, but I could not swear to it at this time.
Q. Did you have your car thereY ·
A. I had George's car. I brought his car keys down to
him at the hospital. As I remember it. I brought the car over
from the parking lot at the mill, and that is when I gave
him-we have a shower bath there where we taken our
showers, and after George was hurt-after he was taken to
the hospital I came back and got his car and took his car to
him, and gave him the keys, and that is when I gave him the
change for the money he had given me.
Q. Did he have any clothes left there in the locker room Y
A. I think he did, but somebody else got those. I didn-'t
~et those .
.__ Q. You didn't bring his clothes to him Y
A. No.
page 86 } Q. You know that you had his car when you went
from the plant to the hospital after you had left
him at the hospital; you know that you had his car then 7
A. I came back and got his car.
Q. You don't know that you used his car to go to and from
the commissaryl
A. I would not swear to it, but I don't think I did.
·' ..,.,. . . . . ·,
Q. You think you walked f

.-/.>

/
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A. ¥es.
Q. 'l'l}at is th~ usual way of going Y

A. Yes.
Q. It is not fat enough to get a car ijnd drive f
A. No.
. , ..
Q. Mr. Palen,it was my impression when you were answering Mr. MartipJs questions o~ · direct ·exami~~tio~ that you
s~iq. you thought, but you didn't know for sur~, who gave you
tliat dollar. · I think that is wh~t the re.pprter's trans~rip~
·will show.
·
A. I know definitely. whose dollar jt WfJs, but just howI am not sui:e whether I bought the cigarettes out the dollar. I remember giving George the change when I gave him
his keys, c:Jiange·back from the dollar~ I g~ve· hi~ 90c, I think
it WijEL frhe point I aip. getting at, it was a co:qnnon thing· ~t
th~ commissar.y if you~fo:r instijn~e, I would go over there.
S9mebody would give Irie a dollar a~q. tell #ie to
page 87 ~ go ove:u a:p.d bu~ them a package of cigaliett~s, and
. · I h~ve a cbavge accoµnt ther'3 ~nd po~sibly the
other person doesn?t pave· on~ there., and I was going to b~y
~ome stuff for myself, and I would buy t4ree or four OocaColas a~4 ~igarettes for 15c, anq woqW probably 'Imy 85c
worth and I ·would cha!ge the wpole thiiig to 1IIY&~lf ~!14 gtve
the other person the ~1ffe11ence and keep the ch~nge ll'.!Yself..
Q. And t:qat may have be~n what you did tµis mornir~g ·r
A.. Yes. ·· ·
·
·
·
··
Q~ :aut you gave. him back. OOc in change?
4. Ve~, and I gave him t4e c~r keys at the same time.
Q. WqtJld they charge' you men 2~ e#rEt per ']?ottle when
you took th~ bottles out as ·a de:gosit on the bottle Y ' ·
.A.. Thev didn ft at that time.
'
·'
Q. If you 'tpok a bottle 0] Coca-Gola: out they ¢lidn't charge
VEltl 'fo instead of 5a. for it Y
,
· •
'
, • ·•
.. i. , ~T.' .
.

of

..t:!1..

JNQ.

Q.
A.
back
ij.
A.

"Wheil did Georg·e give you the dollarY
That morning when· w~ was in the machine room coming
across the courtyard to th~ ~~chine sli9p tpere!
Ooiping-back from wh~re 7
·
·
By the macnine JJQom· wliere th,e pap~r. mill is..
(J. What did you- do with the d~!Jarf
. .
.
A. I bought two Coc~-Colas and a·p~~~ag~ !?f Ch~sterµe!f!s·.
I say Chesterfields bec~use that 1s the kmd of
page 88 ~ cigarettes I smoke. I know I bought a pac~ge of
· cigarettes. · ·
·
Q. Yon bought the cigarettes for you:rselff
l ·

'

•

•
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· A. That is right.
Q. George didn't know wha.t you were going to bl.lyY
A. He knew I was going over to get some drinks. ·There
was a shutdown that morning. It was mighty hot when we got
through work.
Q. W'hen did you give him back his change Y
A. Down at the hospital, but whether he was up in the room
or whether he was still down in the receiving room, I don't
remember, but there were several people there when I gave
the keys and change back.
Q. Did you give it to him. personally or someone for him Y
.A. I gave it to him, but I recall there was some nurse there
and the doctor. I know there was a number of people in the
l"OOJ?..

Q. :Piel he take it with his hand Y Was he well enough to
do thaU
A. Yes.
Q. What did he do with it, put it in his pocket?
A.. ] didn't notice what he did with it.
· Q. Did he give it to somebody in the hospital to take care
of fo1' him 7
A. I don't remember that either.
page 89 ~ Q. What else besides the keys and change, if
anything·, did you give back to him Y
•
A. That is all I recall.
Q. What clothes did George have on that morning, his working clothes., I suppose?
A. Yes.
Q. His other clothes were in the locker room Y
A. I suppose they were at the mill. I don't know whether
be had a locker room there, or not.
Q. But somewhere at the mill?
A. Yes.
Q. Do you know who, if anybody, carried them back to
himY
A. I did know at the time but I don't know now.
Q. "'\Vas it yourself1
·
A. No.
Q. Was it the same day that he was hurt that the clothes
were carried back to him?
A. I could not say definitely.
Q. Was the bottle cold when it was given to youY
,
A. Well, it-I just took it and put it in my pocket afte",·/··'
I picked it up off the counter. It looked like ordinary 00 1 ........... · ...· ...
Cola.

V
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Q. If you had put it in your pocket you could tell whether
it had been in the cooler long enough to get cold f
page 90 }- · A. I remember it left a mark in my pocket, and

was wet.
Q. Was that from being cold or in the water, or what?
A. I don't know. You know how a Coca-Cola is when you
take it out of the cooler. It is cold and wet.
Q. Was it cold enough to have water on it, or have any ice
on it, or what Y
A. I can't remember that.
- Q. I thought you said it was cold enough to have some ice
on it and it melted in your pocket!
Mr. Rixey:
statement.

I object to that.

He didn't make any such

By Mr. Parker:
Q. I thought you told me it was cold enough to have some
ice on the bottom of it, or frost.
A. It made my pocket wet. Ordinarily a wet bottle will
make your pocket wet. I q.on 't remember how cold it was. I
clidn 't give it a thoug·ht at that time, you know.

CROSS EXAMINATION
(Conti;11ued).
Ry Mr. Rixey:
Q. Mr. Palen, in answer to Mr. Martin's question you n;iade
the statement that Mr. Blythe was poisoned from drinking a
bottle of Coca-Cola. What you mean by that, I take it, is
that he was poisoned from drinking of the contents of the
bottle that you called a Coca-Cola bottle?
page 91 }- A. Yes.
Q. That is what you meant?
A. Yes.
Q. As a matter of fact, you know now, don't you, that what
Mr. Blythe drank was not Coca-Cola?
A. Apparently not, because I have d~unk lots of CocaColas myself.
Q. You know it was not Coca-Cola now?
·A. Yes.
·
Q. I understood you to testify that you went over to the
commissary and there you bought two bottles Y
A. Yes, sir.
Q. "\\Thich you thought were Coca-Cola?
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A. Yes.
Q. And a package of cigarettes?
A. Yes.
Q. You drank one of the bo.ttles and put the ot~er bottle
in your hip pocket?
.A. Right.
Q. And went on back to the welding roo~ 7
A. Yes, sir.
Q. Where yqu had left Mr. Blythe?
A. Yes.
Q. Tell us, please, exactly where Mr. Blythe was when you
gave him the bottle.
.
.
page 92} A. If I can explain to you. The paper mill room
-it is a long building you come through and there
is sort of an archway that comes through from where you
come to the store between the mairi. pa per mill building and
the mechanical shop, and there is sort of a courtyard, and I
walked across there as I was coming in the shop and up to
the door.
Q. That is the welding shop door¥
A. The machine shop. The welding shop is a part of the
machine shop. George was sort of in the doorway of. the
machine shop, and I took the Coca-Cola out and handed it to
_him, and it is the usual thing to walk behind the screen to
drink the Coca-Cola because there might be a boss driving
around and we don't drink it in the open. Everybody has refreshments at that time in the morning, but don't get out in
the open to drink them.
Q. So you handed Mr. Blythe this bottle in the door of the
machine shop!
A. Yes, sir.
Q. As I understand you to say, he then took the bottle and
walked behind what you call the screen Y
A. You just turn to the right and there is one step and
vou are behind the screen.
.
., Q. That is what you- previously called the curtain Y
A. Yes.
Q. They were screens that curtain off the weldpage 93 } ing room from the machine shop Y
A. Yes.
Q. Mr. Blythe took the bottle and went behind the curtain Y
A. Yes.
· Q. ·where did he open it Y
A. When he walked into the little door, there is sort _of
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a flap you pull up and walk to the other end, and there is a
nail on the bulkhead..
Q. He went behind the curtain and opened the bottle f
A. Yes.
Q. Where did he drink it in there!
A. He reached up and took a swallow of it. You know how
you will on a hot day.·
Q. I believe you say that as soon as he took a swallow he
dropped on the floor T
.A. No. , He kind of got sick. The screen is just part Qf
the room, and it runs from one door to the other. It is kind
of in the corner.
Q. What sort of screen is it Y
A. Canvas.
Q. And goes all the way from the ceiling down to the floor f
A. No. It is a cable running across the place and tbis
canvas on it like a curtain.
page 94 ~ Q. How far up is the top of the screen?
A .. I imagine it goes half-way up the building.
Q. That is over a person's head!
A. Yes.
Q. So you can't see anyone over top of itf
A. No.
Q. And you can't see anyone underneath itf
A. No.
Q. When a person is back there he is obscured from the
machine shop Y
A. Yes.
· ·Q. What became of the bottle from which Mr. Blythe drank!
A. After he drank it, as I recall it-I can't definitely say
what happened to it until I came back from-Mr. Rawls, I
think, made a stateme~t~I would hate to say.
Q. Let's see if I can refresh your recollection. Didn't you
make this statement to Mr. John C. Parker shortly after the
occurrence: "He (referring to Mr. Blythe) had the bottle
in the doorway and put the bottle down b.eside him'' f
A. Yes, sir.
Q. That is true, isn't it 'f
A. Yes, sir.
Q. And you picked the bottle up:, didn't you f
·
A. Yes, I think I did.
page 95 ~ Q. And put the bottle up on some object in the
. welding room, didn't you f
· A. I think I sat it on a table. They have a welding table
in there.
-
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Q. Behind this curtain 7
A. Yes.
Q. In the welding room 7
A. Yes.
Q. At that time, when you picked the bottle up out of the
position Mr. Blythe had put it in, and put it on some object
there in the welding room, did you smell the bottle 7
A. No, sir, I didn't.
Q. I also ask you, to refresh your recoll~ction, if you
didn't make this statement to Mr. Parker, ''I smelled it (referring to the contents of the bottle) when I first picked it up
after Blythe bad drunk some of it'' T Does that refresh your
recollection T
A. No, it don't. I recall smelling of it all right.
I think that was when Mr. Eubanks had got the bottle from
Mr. Roane.
·
Q. I ask you if you didn't give Mr. Parker this statement,,
"I had smelled it when I first picked it up right after Blythe
had drunk some of it, and Mr. Eubanks and I smelled it"f
Mr. Martin: I object to reading· from a statement. The Statute prohibits it. I object to his
questions regarding some statement as the Stat.,
ute of Virginia prohibits it.

page 96

~

By Mr. Rixey:
· Q. ·I ask you if you didn't make this statement to Mr.
Parker: ''I had smelled it when I first picked it up right
after Blythe had drunk some of it, and Sam Eubanks and I
smelled it after I had taken it from Roane and g·ot back in
the car. It smelled the same both times, something like disinfectant, and when Sam and I smelled it in the car, he said,' It doesn't look like Coca-Cola,' and I then looked at it, and
it looked to me too dark for Coca-Cola." Did you make that
statement to him t
A. I don't remember. I remember smelling of it all right.
Sam and I smelled the bottle when we got it baek from Mr.
Roane.
Q. Do you remember sme1ling it when yon first picked it

up?
A. No, I don't.
Q. There is no doubt about the fact, however, that you
did pick it up after it had been placed beside him Y
A. Ye~ bnt there was sneh a commotion in a few minutes
f1rnt I can't relate just exactly how it happened, but there
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was one or two there that saw me when I picked it up and set
it down, because when we came back it was gone.
page 97 ~ It all happened so quick, I don't remember.
Q. Yon picked it up from beside Mr. Blythe Y
A. And set it on the welding table inside.
·
Q. And sat it on the welding table?
A. Yes.
Q. You afterwards received the bottle from the hands of
Mr. Roane, didn't yon?
A. Yes, I took it.
Q. There is no doubt in your mind that the bottle you
picked up and sat on the table in the welding room was the
same bottle that you received from Mr. Roane afterwards, is
there¥
Mr. Parker: I object to the question because it is impossible for the witness to say it is the same bottle. It is obviously impossible for him to say that by reason of the length
of time he was gone.
By Mr. Rixey:
Q. Vv ell, how long a time elapsed between the time you
picked it up and sat it on the table in the welding room and
the time yon received it from the hands of Mr. Roane?
A. I don't think it would be over thirty or forty minutes.
Q. Is there any doubt as to whether it is the same bottle,
or noU
·
A. I feel certain it was the same bottle.
page 98 ~ Q. What did you do with the bottle after you
received it from Mr. Roane?
A. I am not positive about that,. but I think the Chief of
Police took it.
Q. I believe you handed it to the Chief of Police for a few
minutes and then got it back from him, didn't you? That
was, I believe,, at the hospital, was it not?
A. It was right at the back of the hospital. Whether I
handed it to the Chief of Police and he handed it back to me,
or not, I don't know.
Q. "\Vho took the bottle to Mr. Hellberg, the chemist for the
Chesapeake-Camp Company?
A. I don't know, only what I heard.
Q. ·who put the bottle in the hands of the Chief of Police?
A. Mr. Eubanks and I came back and Mr. Roane was walking from the lavatory towards the main office of the Chesapeake-Camp.
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Q. Mr. Whot

A. Roane. He had the bottle in his hand. It is probably
as far as from here to this building, and there was a baseball field there, and we stopped and hollered at Mr.. Roane
and told him they wanted the oottle at the hospital for a
chemical analysis, .and I ran across and got it and ran back
to the car and took it over there..
page 9'9 } Q. Took it to the hospital T
A. Yes, and gave it to the Chief of Police.
Whether he gave it back to me or gave it to somebody else,
I don't know.
.
Q. You delivered it to the hospital?
A. Yes.
Q. Do you know how the bottle got from the hospital to
Mr. Hellberg, the chemist for the Chesapeake-Camp Corporation?
A. No., sir, I don't.
Q. You don't know that!
A. No.
Q. You spoke of the welding room which, as I understand,
is a part of the machine sl1op that is curtained off!
A. Yes, sir.
Q. You spoke of the dimensions of that being 6x12. I take
it you mean feet 1
A. Yes, sir, approximately that.
Q. That is your best judgmenU
A. Yes.
Q. Now, you spoke of Nick Rebick. He is a welder, I believe?
A. Yes, sir.
Q. He was in charge, was he, of the welding room 7
A. No, sir, not at that time he wasn't.
Q. Is that the place where he generally works?
page 100 } A. Yes.
Q. But generally he worked in the welding
room?
A. Of course., the welders work out in the mill, too, but
that was their shop where they work.
Q. It was their headquarters, then t
A. Yes.
Q. Did you see any other bottle in there, Coca-Cola bottle,
in th~t welding room except the one that you placed in thereY
A. No, sir, not to my recollection.
Mr. RL""{ey: That is all.
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CROSS EXAMINATION
(Continued).

By Mr. Parker:

.

Q. Between the time that George Blythe drank from thi~
bottle and the time you took from :Mr. Roane a Coca-Cola

bottle with something in it you had helped to get George in
the automobile and had driven him to Pr. Joel Rawls' office·~
and had then driven back over to the plant, hadn't you Y
A.. Yes, sir.
.
Q. And Dr. Rawls' office is three-quarters of a mile perhaps from the plant, isn't itf
A. About that, I imagine.
Q. And you don't know what happened to the bottle between the time Mr. Blythe opened it and started
page 101 ~ to drink it-from that time on, do you °l
A. No17 sir.
Q.. I believe you told me shortly after the accident that
Mr. Blythe took just one swallow, that you looked in the bottle
enough to see that-to see the level of it, and it was just
down a little in the neck, but not much; is that right 7
A .. I don't know exactly how much he took, but I know it
was not much.
Q. It was not anything like down to the straight up ancl
down portion of the bottle 6l
A. No.
Q. Still up in the neck f
A. Yes.
Q. But lower than a full bottle would be f
A. Yes.
Q. When you saw that Blythe had drunk something out
of this Coca-Cola bottle, you picked it up and sat it up on the
ea bin~t in the welding room 1
A. No. As I recall it, Blythe had tI1e bottle and started
vomiting, nnd he f~ll back there to the doorway and sit down..
The bottle was setting down beside him.
Q. He sat it down V
A. Yes, and he vomited there in the doorway and then, as
I recall, they helped him out, and he was layingpage 102 ~ across some air hose or something in the middle
of the shop., and you just reach in the curtain like
tbat {indicating). It is just a very small space, and this happened like that, and you e.an reach in one door. I may have
been a little bit off on 6x12. You can look at it and tell if
you have been in the machine shop about how it is exactly. I
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k~t the bottle in ther€. There was au.ch a hell of a eommotion t!here, and -we wer.e trying to g€t him out to the car, and
I don't remember exactly ·what teo.k place th~n.
Q. You don't remember exactly what parl of the -r-0om -y-0u
put it down in either, I suppose?
A. I set it on the table. It is a <Ver-y -sho:rt table.
Q. Were you the first man to touch the bottle -after George
Blythe took his hands .off it?
A. As far as I know, I was.
Q. Who was the next man that picked it up?
A. I don't know.
Q. You don't know wh.at ·happened .after you started helping George get to the car Y
A. No.
Q. D.o you know, Tef-eTTing to lllr. Riixey's _question, or
did you 'know, that tbai ·bottle ever -went to '.l\fr. ·HeHbeTg at
alU
A. No, sir.
By Mr. Rixey:
Q. l\!lr. Palen, what ·was the oceasfo:n or reason
for you going .back .and getting the .bottle to t.ake
·
·
·
into the hos,pitalY
A. We1!J., I don ~t ·know whether it ·was :just natural instinct
knowing that something bad hapven.ed.
.
Q. Did the doctor send for it., .op ·not, -is ·what T -am getting
· at? Did you go back and get it of your own v.olition?
A. I don't rememher that. :'lrhere were .sev.-e-ral things -mentioned about it, and it seemed important -to gei the bottle because it was the main reason that George was like he was.
page 103 ~

And further this deponent saith not.
Mr. !Parker : Ii -was ,stateril by the attorneys for the Camp
Manufacturing Company ·and the ·Chesapeake-Camp Corporation at the beginning of the faming of this .deposition 1ili.at
in .joinh~~ in same by their appearance ,and 'by their cross
·exammah011i, ~ey didn't w.aiv·e Rn:Y 1.l'i-g1tts ·wlifoh ih~y m'ight
'have ·on -pleadings or ·other .qn.-estions which ,might be 1broug·ht
:up in ·connection with the amended·notice :of motion now pending, ·and -no o·bjec'tion fo this statement was made
page 104 ~ by the attorneys for -the -other pa~y:.
Mr. Rixey: .As far as the ·N01i:folk :Goca.:Cola
·!Buttling· ·w-orks, 'Incorporated, =is -concerned, ·the same situation applies.
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Mr. Martin: It was understood that all of the defendants
waived written notice, having been given ample telephone
notice, which they said was sufficient.
Mr. Rixey: That is rig4t.
page 105

Thereupon, at 1 P. M. a recess was taken until
2P. M.

AFTERNOON SESSION.
Met at close of recess.
"Present: Same parties as heretofore note.

GEORGE W. BLYTHE,
the plaintiff, being first duly sworn., testified as follows:
By Mr. Martin:
Q. Your name i~ Mr. George W. Blythe, is it not?
A. Yes, sir.
Q. And you are the plaintiff in this suiH
A. Yes, sir.
Q. How old are you and where do you live?
A. I am 34 years old and live in Southampton County.
Q. On the 26th of July, 1941, where were you working?
A. Chesapeake-Camp C~rporation.
page 106 ~

The Court: 1941 or 1942?
Mr. Martin: July 26, 1941.

By Mr. Martin:
Q. What was the condition of your health before that date?
A. Good.
Q. On that date, tell the jury what was done relative to
your sending for a drink of some sort f .
A. You mean what happened?
Q. Just what happened, yes.
A. Well, Mr. ;palen goes to the store for drinks and
cigarettes and small items, and brings back a Coca-Cola to
me and I meets him at the machine shop door and takes the
drink, and I take the drink over to the opener and popped
the cap off and drank some.
Q. ·what happened to you?
A. ·well, it made me sick, strangled me, and eventually
passed me out.
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. ·.Q.. What kind of feeling did it give you when .you drank
iU

.,

A. vVell, I don't hardly know. It kind of numbed me. made

me nauseated, and I just passed away with it.
Q. ,vith what money was the Coca-Cola bought?
Mr. Bowles: He would not know that.
A. Whose money f
page 107}

Mr. Parker: He didn't buy the Coca-Cola and
he could not know, and we object to it as it is
_bound to be not within the knowledge of the witness.
Mr. Martin: I will change the f onn of the question.
Ev Mr. Martin:
. WQ. Did you, or not, give to Mr. Palen any money with
which to buy the Coca-Colat
A. Yes, sir.
:Q. How much did you give him?
A. $1.00.
Q. Did be, or not, later in the day, return you the change 7
A. Yes, sir.
Q. Do you know how much?
A. Ninety cents, I think, later in the afternoon.
Q. "When you got the bottle, what did it look like Y Was
there anything out of the ordinary that you sawT
A. No, sir.
Q. How did you open it?
A. On a patented opener up on the wall.
Q. What sort of bottle was iU
.A. Coca-Cola bottle.
Q. After you drank it and it made you sick, what happened
to you then?
A. Well, I dropped out, I know. I was taken to
page 108 } Dr. Rawles' office.
.
Q. Do you remember anything about Dr.
Hawles' officel
A. A little, yes, sir.
Q. Where is that office 7
A. On Second Avenue, in Franklin, Virginia.
Q. What do you remember about Dr. Rawles' office?
.A. He gave me something to drink.
Q. After that where were you taken Y
A. To Raiford 's Hospital in Franklin,
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Q. What bappened to YQU in Raiford's Hospital in Franklin!
A. What 00 y,ou mean Y
Q. Do you remember how long you stayed there RD.d what
they treated you forY
A. I was there ten days on that period.·
Q• .After that, where did yon gof
A. I went home for a few days.
Q• .And after that where did you got
A. I went hack to the hospital
Q.. 'To Raifoiro's Hospital in Franklin'f
A. ·Yes, sir.
Q•..Approximately how long did you stay in Raifor.d's ·Hospital on the ·second occasion 'I
A. 24 days, I think.
Q. After tha~ what happened to yoUf
pag-e !1.'09 } A. They sent me to Dr.. Madin [n N.orfolk for
treatment.
Q. And after that?
A. I went back to the hospital from 'there, and werrt to
.Richmond to see Dr. Barnett.
Q. In Richmond, whaH1appened to yon f
A. He recommended me to go back to the Hospital, and I
went back and .staw,ed sixty-some mcrne days.
,Q. At &aiford"s Hospital 1
A. Yes, sfa-..
Q. You were there three 'times'f
A. Yes, sir.
Q. You stayed t:here sixty-some cfays'f
A. 62.
Q. After that, what happened 'to you.¥'
A. I went to Richmond to Stuart :Circ'Ie Hospitai, and I
was 'in l'he 'S'tuar't Circ1e Hospi'tal in 1tic'hmond about-[ don't
r.emember e~actly, but bettea- than 30 days.
Q. ·What was done to you up ihere'f
A.. Th~y oper&ted on me.
'Q• .A'fter f.hey operated on you in Rfohmond1 where did
you goY
A. I came back home..
By the Court:
Q. Wbat ilia 'tbey operate on yon f'orf
stomach, or what1
page 110 ~ A. Stomacn..

Your lthr.oa~
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By Mr. Martin:
Q. During that period were yon able to eat, or noU
A. Very little. ·
Q. What?
A.. Very little.
Q. How about hard substances?
A. Didn't eat them.
Q. What did you eat?
A. I was on a liquid diet for a g·ood long time, and then on
a soft diet.
. Q.· After yon were- operated on and came back home, how
did you feely
A. I was quite weak. I am still sore and weak.
Q. At the present time how do you feel 7
A. Well, nothing like normal.
Q. Whereabouts do you feel not normal Y
A. I had an incision and I suffer from that right much,
right much soreness and misery f ~om that, at times.
Q. How about eating and digestion?
A. It is poor, and suffer with indigestion.
Q. At the time you drank that stuff, what wages were you
earning?
·
A. From fifty to sixty·. dollars a week.
Q. After the accident, have you been able to work?
A.· I worked some.
page 111 ~ Q. Tell us what places and what periods, approximately, you have·worked since then?
A. "\Vell, I worked just a little for the Virginia-Carolina ·
Motor Company, but it was not much work, hauling boys
back and forth to Norfolk and· places like that.
Q. In what kind of vehicle 7
A. A ·car.·
Q. How long did you try to do that workY
A. I would say approximately. a month, off and on.
1

By the Court:
Q. When did you first go to work?
A. Sir? .

Bv Mr. Martin:

.,Q. When did you first go to work after the accident?
A~ Septeinber, 1942.
·
Q. September, 1942., is the first time·you·went to work anv-

wh'ere?
A. Yes, sir.

·

..
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Q.
A.
Q.
A.
Q.

Was that hauling the boys?
Yes, sir.
And you worked there about a month?
Yes, sir.
What were your wages, approximately, from tha1 per
month?
page 112 ~ A. It depended upon where I went. It was
just a little pick-up work. Sometimes I didn't go
out for two or three days.
Q. Why did you quit that work Y
A. Well, it was not any too good for me, nothing permanent about it, and I had a chance to get a better job.
Q. Did you get another job?
A. Yes, sir.
Q. Where was that?
...t\. Edenton., North Carolina..
Q. What was the job you got down at Edenton!
A. Sitting and watching over a switchboard for Bacon &
Brooks.
Q. In the switchboard watching did you have to do any
labor of any kind?
A. No, sir.
Q. Did you have to do any lifting?
A. No, sir.
Q. What were your wages while you worked tberet
A. Approximately $40 a week.
Q. How long did you work in Edenton Y
A. Seven months.
Q. Why did you quit there?
A. It was only a temporary job. They closed down when
they finished building the high power tension line.
Q. Before the accident, what sort of work were
page 113 ~ you doing?
A. General millwright work, boilermaking.
Q. After the accident, were you able to do that kind of
work?
A. No, sir.
Q. Are you trained for any other kind of work?
A. No, sir.
Q. You spoke of driving some boys in a vehicle. Was that
a bus company?
A. I drove for a bus company eighteen days since then.
Q. Tell about that, too.
A. vVell, I got a job with the Norfolk Southern and drove

George W. Blythe v. Camp Manufacturing Company

'U

George W .. Blythe..

for them eighteen days but it was more of a man's job than
I was man enough to do and I could not retain the job.
Q. How much were you being paid by the week while you
worked the eighteen days?
·
A. I worked €xtra and was paid by the hour at -the rate of
sixty-nine cents an hour.
·
By the Court:
Q. Do you lmow how much time you made there 7
A. I made about $90 in the 18 days. _
Bv Mr. Martin:
"Q. Do you know whether millwright wages have gone up,
or not, since the accident Y
A. Yes, sir.
Mr. Parker: Just a second. We make an obpage 114 } jection to that. We think it is entirely immaterial.
The jury lmows that wages have gone up, and
we don't think it is an element of damages.
Mr. Martin: We will not press that point if they know it
themselves.
Mr. Bowles: The cost of living has g-one up~ too.
Mr. Martin: It bas.
The Court: There is nothing for me to pass on.
Bv Mr. Martin:
"Q. How much did you weigh before the accident 7
A. About 190.
Q. How much do you weigh now?
A. 150.
Q. Did you ever have any trouble with your stomach,
mouth or throat before this accident,
A. No, sir.
Q. Before the accident, what was your draft classification Y
A. 1-A.
Q. And after the accident, and now, what is iU
A. 4-F.
Mr. Parker: I object to that.
The Court: What is the relevancy of that? l sustain the
objection.
page 115

~

By Mr. Martin:.

Q. You spoke of eating soft food and not hard
food. What about your eating hard food nowY

I•
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· A.· Wellt I· eat a little :solid food, but- it is mighty hard
against me .. I' don't have any digestion to digest it.
·Q. What do you mainly live on,. hard food, soft food, or
what?
· A.. It is kind of mixed. I eat a little hard food, but not
so much.
Q. Where was your operation 1 You said you had a scar
on incision from the operation. What part of your person is
it on?
A. The stomach, right here ..
Q. About how long is it?
. A.·. It· is approximately ten inches.
Q. Speaking of expenses of the various doctors and hospital, can you tell the Court and jury what those expenses
added up to because of this accident!
- A. No; si;r, I can't.

Mr. Bowles: l·wish to object to the introduction of this
testimony on the ground that it is not .connected in any way
with··any act for which· the defendants, or either of them, are
responsible.
The Court: Objection overruled.
Mr. Parker: Exception noted..
1

page 116

~

By Mr. Martin :
Q._ Have you given to your lawyers a list of a
part of the doctors' and hospital bills which ·you incurred
relative to this accident?
·
A. Yes, sir, outside of drngs. There is one hospital and
dmg ,store bill in there.
Q. You left out some of the :drug .store .and hospital bills f
A. Yes, sir.
Q.- These. were the bills that were contracted.f
.A..' Part ·of them.
Q. These are ·Some, and some you haven't got¥
A. That is practically all other than some drug store bills..
Q. How much did the drug store bills amount to f
A. I don't know.

· Mr. Martin: I put in evidence the Raiford Hospital bi1I1
$662.50, bill of Dr. T. Neill Barnett., Richmond, Virginia, $137,
Dr. J. L. Tabb, Medical Arts Building,. Richmond; $75, Dr.
R, S, Brinkley, Rfohmond,:Virginia~.$150The Witness: . $250..
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Mr. Martin: $150 is the bala:µce du~. Ther~·is:a cr·edit of
$100, arid th~·· dtigiiial ·bill wtt~f $250. The ·Stuart ·Circle Hos.
pital,. $237.85., plu~. $33.25- .
. .
pagtf 117 ~ .Tlie Witness:· Tnat w'as a total oi· $280-soine
dollars;.
By Mr. Martin:
Q. It was·$280-stline'dollats· at tnai'liospital 7·
A. Yes:..
Mr. Martin : Receipt from Dts: Eley. and 'Wa:nac·e, for $20,
bill from Dr. Walter B. Martin for $30, and receipt of Dr.
Walter 'B. Martin df $3. ·
Note:. The pape1~s in question wtfra markea: ·"Exhibit 1,"

to "Exh'rbit·S~" both inclusive.·

By Mr. :MaTtiil:
.
Q~ You say th~ dtug bHls you haven 1t'k~pt7
A. I haven't any of that exc~pt.the:·Stua:rt Circle Hospital.
Q. Can you tell the jury how much that\vas ai d~y·or:week?
. ,A~ No, I. can·'t; becnuse SO!l?,~times I. wotild ·g~t. a p1·escripti6µ 'filled and ·woultl pay·$3·for it and·the· next time it wotHcl

$1C).

Q. You haven't kept any record of thaU
A\ N_"o, sir.
.· .
..
:.
,
.
Q.' When··yoti'·gave the dollar to )Mt. Paleri, what did you
tell him to get you 7
A. Drinks.
.
Q. How long was he gone before· he ·came bMk with the
bottle!
page 118 ~ A. Not long.

By the Court:
Q. How long after he came back before you drauk from the
bottle?
.
A. Well, I bad ·an ord~r. w'riHe:h. for sonie ·material, and
I .had just written it and started to the storerobm and
I met
1
h~ ·~nd ta~~ri .the dr.ink ~nd I .J>.opped_ ~h~: ~ap _o~ it as soon
as I could·walk to an·opener.; arid tlrank 1 sonie uf 1t.
-

-

· CROSS EXAMINATION. ·

B~ 'M~. ·Bo~les : ·

"Q:

·

Mr. Blythe, you w~re what tliey'call·a miliwright1

"14
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A. Yes, sir.
Q. That took you all over the whole place, did it not!
A. Yes, sir.
.
Q. I want to get myself and this jury oriented a little bit
about that place. The Chesapeake-Camp Corporation has
a long, wide building, has it not Y
A. It is pretty long.
Q. Can you give us some idea of how long it is Y
A. Well, it is approximately as long as from here to this
school building out here.
Q. Three or four hundred yards, would you say?
A. Yes.
Q. Now, there is court yard or space or open
page 119 ~ place that has nothing· on it but railroad tracks
and box cars between that building and some
more buildings that constitute the machine shop and storeroom and a lot of other things; is that not true?
A. There is usually a few cars up on the other end.
Q. I am not concerned about whether there were cars there,
or not. The railroad tracks were there Y
A. Yes, a spur track.
· Q. All of this thing took place in these other buildings
that were across the open space, in another group of buildings that were not quite as long and strung out as this big
building?
A. In the machine shop.
Q. Mr. Blythe, the machine shop was about how big?
A. Approximately 50-foot square.
Q. What?
A. Approximately 50-foot.
By the Court:
Q. Long., or wide?
A. Square.
By Mr. Bowles:
Q. Roughly, the size of this courtroom, would you say?
A. Very close.
Q. This place that you were talking about, what is it, the
welding room that was just a corner of the mapage 120 ~ chine shop, was it?
A. Yes.
Q. Take, for example, the corner in which you are sitting
in this room, would the welding room be represented by a
situation if we were just to take a canvas curtain and hang
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it around here about from that window to where the .Judge
is?
A. No., sir. It was not wider than from this table to the
wall, hardly that wide, four-foot.
.
Q. About a space from where you are to the door Y
A. Yes, sir.
Q. How big was that area that was covered in by a curtain
that made this welding room Y
A. Not over 4x10 or 12.
Q. What was in the welding room f
A. vV elding macbines.
Q. Why was this curtain up Y
A. To keep the arc from flashing in the eyes of people in
the shop.
Q. Could you see over it or under it Y
A. No. You could see through at either end.
Q. Was there a door that came into the machine shop on
the inside or outside of that curtain?
A. There was one at each end.
Q. Were they inside of the walled enclosure or
page 121 } outside of the walled enclosure Y
A. There was a door on each end..
Q. You mean the curtain ran up to the middle of the door Y
A. I would not say the middle., but part of the door was
an open space.
.
Q. One door was in that wall, we will say the south wall,
and another door was in the other wall, the west wall; is that
rig·hU I don't care about the points of the compass, but
like in this room, one door is about like that door and the
other about where the Judge isY
A. Yes.
Q. This curtain ran around in that corner!
A. Yes.
·
Q. What were you doing in the welding room, waiting for
Palen?
A. I was not in the welding room waiting for Palen.
Q. Where were you waiting for him 7
· .
A. I had just written an order.
Q. What were you doing in the. machine shop?
A. Tri write an order to get material to put on another
job.
· Q. Where was your job?
A. I had been up on a paper machine that morning.
Q. That was over in the other building?
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A. Yes; bnf I had·· finished· that' job· and started
to. another one.
Q•. Did; you ·come over. into -the· machine· shop to write the
order?
·
·
,
.A. Yes.
Q: Was there any particular. reason for writing ·it there!
.A. Yes.
Q. What was the reason f
A. That is where I kept my tools;
Q. You were very familiar · with ilie machine ahop and
welding room 6l
.A. Yes •.
Q~ How often did·yon go·'in there t
.A• .Approximately a dozen times a day.
Q. Did you. ever see anybody weldi~ !
·
A. Yes.
Q~ How often·liave·you seen p~ople·weldingT
.A. Every day.
Q~ How do. they weldf
A~ With' an arc..
Q. Do they do · anythinK t6 the metal b~fore putting the
arc on itt
A. No,.
·
Q. Tliey· don't have anything on it f,
p~g~ 123 f A. You have a flux to weld with~·
Q._ What is than··
A. It is on· rods.
Q~. You had ;been -there -how· long'l ·· ·
A! Approxim:ately-twu years;
Q. You didn't know that they· used ·soldering ·acid in the
welding room 7 .
A. No, sir. Did yon Y·
. Q... What?
A·~ Di'd 'youi ·:
Q. My friend, I. am not on the .witness stand. I am ·fit~
lawyer and you are ihe witness.·.
page 122· }

I

0

Mr. Woodward: Just answerhis ..qnestions.Mr. Bowles~ Never mind~· He is doing very welt
By Mr. Bowles:
Q. Yes, I did, and I hav.e been in ·tBere· just ·once.: Ybu ·had
been there ~two ~y~r.s :and :y{;)tt ·didn't ·know ·that 'they ·used
soldering acid?
A. Not for arc welding..
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Q. Yon had been there two years and didn't know that the
men kept soldering acid in a little bottle in the room f
A. No.
.
Q. They do,, don't they? You know it now, don't you?
A. No.
Q. How long had yon been there about getting
page 124 ~ your order, or about whatever you were going to
do, before Mr. Palen went away to get the drink T
A. I had not been there.
Q. Where was it that you were when you say you gave
him this dollar?
A. Going to tbe machine room.
Q. From where T
A. From the storeroom.
Q. The storeroom is next door to the machine room 1
A. No, sir. It is across the railroad.
Q. Have they changed itY
A. I could not tell you.
Q. Where is the sto1:eroom, in the big building, or in the
little buildingY
A. In the little building.
Q. You came from the place you were working in the big
building and came over to the storeroom T
A. Approximately a half dozen different times.
Q. My question was, where were you when Palen went for
the drinks?
A. I was up in the machine room.
Q. You went from there to the storeroom?
A. I say I gave him the dollar when I was going across the
railroad from the storeroom.
Q. Out in the open 7
page 125 ~ A. Yes.
Q. Just coming from the place you had been
working going to the machine room Y
A. The storeroom.
Q. Going to the storeroom. After he left, where did you
go?
A. As soon as I :finished the job I taken the tools and came
to the shop.
Q. After you asked -Palen to get the drinks, where did vou
..
keep on to; where did you go to Y
A. I came to the shop when I :finished that job.
Q. Did you ask Palen to get the drinks before you :finished
tl,e job?
A. As soon as he got a cbanc~.
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.Q. And how long a time was it before he left that you
asked him to go 7
A. Some little time.
Q. How much is some little time?
A. I didn't time it. and I don't know. It may have been
thirty minutes or may have been twenty minutes.
Q. You didn't specifically ask this man to get you a bottle
of Coca-Cola this morning, did you?
A. Certainly I did.
. Q. What?
.A. Certainly I did.
page 126 ~ Q. What were the exact words you said to him?
A. I don't remember that now.
Q. It is right important to me for you to try to remember
it.
A. I wouldn't say I remember it now. It has been thirty
months ago.
Q. Did you ask him to get drinks Y
A. I gave him the money and said to get our drinks '' As
soon as you get a chance to go to the store,'' something like
that.
Q. Were you treating himY
A. Certainly, I always did. I made more money than he
made.
Q. You always bought his drinks Y
A. Ordinarily.
Q. He never treated you?
A. I wouldn't say he didn't once in a while., but ordinarily
I did.
Q. What was your meaning?
A. I didn't have any particular meaning. Ordinarily if he
went for the drinks I paid for them.
Q. It was customary for somebody to go for drinks every
morning for the crowd Y
A. Not every morning. It depended upon whether you got
time.
page 127 r Q. Every morning you had time.A. Sometimes we didn't have time.
Q. If you wouldn't answer the question before I get
through asking it, we could get along bette~. It was customary, every morning you had time, for somebody in the
crowd to go and get drinks?
A. Yes, but they didn't go without we sent them.
Q. This much is true, is it not, that if Mr. Palen had had
· time to go to the store and you had not asked him to bring
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you back a drink, whether you had asked him to, or not, he
would bring them 7
A. Not, not without I sent him.
·Q. He would not,
A. No.
Q. You asked him to get drinks j is that right t
The Court: He has told you that two or three times.
:By Mr. Bowles:
Q. You didn't tell him you wanted a Coca-Cola!
A. Certainly, and he knew we drank Coca-Cola.
Q. You clidn 1t specify Coca-Cola?
A. Sure.
Q. Did you tell bim to get Coca-Cola Y
A. I didn't tell him to bring me liquor.
Q. What do you mean by liquor Y
A. Any other lrind of drink.
page 128 } Q. Did you mention Coca""Cola~ or did you just
say ''drinks'' 7
.
.
A. If I drank Coca-Cola every day and he knew I didn't
drink anything but Coca-Cola, he would not bring something
else. Would he, or not f
Q. I can't say. You gave him no specific instructions as
to that, did you 7
A. Yes.
Q. What was it?
A. To bring the drinks. .
Q. I want to ask you this: Do you or do you not contend
that this bottle you popped the cap off was sealed or unsealed1
A. I didn't notice that part of it
Q. Which do you claim!
A. Which do I claim Y
Q. Yes.
A. I didn't take the Coca-Cola and bold it up this way
and this way or any other way. I opened it and was drink•
ing it right away.
Q. I beg your pardon T
A. I just pulled the cap off and drank some. I clidn 't have
time to examine it. I was not a chemist and I didn't analyze
it or the bottle either.
Q. I didn't assume you were a chemist. Do
page 129 } you contend here and now that this bottle was
capped Coca-Cola or that it was uncapped, tampered with Coca-Cola?

.
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A. Evidently it had been-.
Q. I didn't ask you for evidently. What do yon claim f
A. I claim I taken the bottle and opened it as I would auy
other bottle.
Q.· You have already testified once before about this specifi~
matter, and you said it was capped as tig·ht as any bottle you
ever opened Y
A. As far as I know.
Q. That is true!
A. As far as I know.
Q. And it was not a tampered with bottle, was itf
A. I could not say.
Q. As far as you could see, it was still as tight as it. had
ever been, sealed as tight as any bottle yon ever saw; is that
true?
·
A. As far as I know.
Q. It opened just like any other bottle of Coca-Cola you
ever saw?
A. I don't know. I just pulled the cap off ~nd it opened it.
Q. Let me ask you this: Yon have testified once before
how it was opened. Yon testified once before there was no
difference in the way that opened ·and any other bottle
openedY
page 130 ~ A. I didn't see how it was opened ..
Q. It was no different from any other bottle t
A. I don't think so.
Q. Was there any indication about it that it had been tampered with by anybody?
A. Not in my estimation. If it did, I would not have dranit

it.

Q. It looked exactly like any other Coca-Cola you bad
drunk at any time or any other placef

. The Court: Answer the question, please. Did you answev
itf
A. Yes, sir.

By Mr. Bowles:Q. I am interested in your statement that three times you
said you popped the cap off it, and it poped off just like
you had seen them pop off before. Why do you use the word
"pop"f
A. When yon open a bottle it pops.
Q. Just like· that., phsst f

'·,_
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A.
Q.
A.
Q.
A.

Yes, sir.
That is what you mean by "pop.'\ isn't itY
Yes.
You say that th~re was a patent 'opener on the wall T
Yes, sir.
.
.
Q~ Ybu didu 't open it orl. a n~il; then f
page 131 ~ A. No.
·.
Q. You are pbsitive -about that?
. .
A·. I don't think I did. It was on the wall, ahd I gttess
H was a patented opener.
.
Q·. Whatever It was, it was a patented opener, and you
stuck it in arid yiinked down tin it. Where were you standing·
when Mr. Palen gave you the bottle?
A. At the machine shop door~
Q. Which one t
.
..
A. The dtior next to the railroad, facing the mill.
Q. And that would be the orie you described as being the
pne where the Judge is, and hot the oiie at the corn·er of the
bttildin·g, at the other end of the welding room'
A. No.
Q. Now, you went behind tlie screen when he gave it to you.
You were in the door 1
A. Yes, sir.
Q. ·when he gave it to you, where did you go to drink it 1
A. W erit back to the room.
Q. Would that be at the other end of this little welding
:roomf
A. Yes.
Q. So Mr. Palen wasn't lironnci when you opened it Y
A·. Y~s~
'page 132 ~ .Q. Did he follow you? _
.
_
A. He was standing· near~y.
.
Q. Which door did ybu go but of to drink it?
_ .
A. I clidn 't g·o out of anr- door., but I drank it and stepped
out of the door whe11 it made me sick.
Q. Wl1at did you do with the bottle after yoti drank iU
A. I don't know.
Q. Diel it fall on the floor T
A. I set it down before I fell.
Q. \vhei·e atci you fail Y
4-. rn tbe machiii~ shop.
Q. Jn th~ little welding corner 1
A. No, sir~
Q. Do I understanµ that you drank it behind the curtah1
and came out front behind the curtain and fell 1
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.A. Yes.
Q. So you didn't set it "down in the welding room T
A. No, sir.
Q. Do you recall where you sat it down?
A. In the floor, I think.
Q. Not behind the curtain!
A. Yes, sir.
Q. Do you know what became of it?
.A. No.
Q. Likewise, you don't know where the bottle
page 133 ~ came from, when you undertook to drink out of it,
the one you undertook to drink out of?
A. How come I don't know?
Q. You know Palen handed it to you, and that is all you
know1
.A. That is all I know? It was bound to have came out
of the refrigerator to be cold.
Q. You drank it, you were sick and taken to the doctor and
from there you were taken to the hospital, and you have saicl
that you had a number of doctors who attended you. Do you
recall Dr. Brinkley who attended you?
.A. No, sir.
Q. No Dr. Brinkley ever attended yout
A. He operated on me, the surgeon.
Q. I.am sorry I didn't make the "distinction. Dr. Brinkley
operated on you t
A. Yes.
Q. Where did he do thaU
A. At the Stuart Qircle Hospital, Richmond.
Q. Who else was there when he operated Y
A. Dr. Neill T. Barnett.
Q. Now, when Dr. Brinkley finished operating on you he
told you what he had found was wrong with you,, didn't he Y
A. No.
Q. You deny thaU
page 134

~

The Court : He said no, Mr. Bowles.

By Mr. Bowles:
Q. He also reported that to your lawyers, did he not?
A. He made reports to them, but not to me.
Mr. _Bowles: I would like to have those reports, Mr. Martin. Will you produce them.
Mr. Martin: We will produce them if we have them.

),

~

f

I
J

i
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Mr. Bowles: It was-enclosed with a letter to Mr. Crumpler,
Sr.
Mr. Martin: Can you give us the date 2
.
Mr. Bowles: Yes. I will be delighted to. I call for production of original letter dated March 11, 1942, from Dr.
R. S. Brinkley to Mr. William M. Crumpler, Sr.1 Attorney
for Mr. Blythe, transmitting therewith the operating report,
register No.· 30-1000~ dated 3/24/42. I ask for both of those
papers.
·
Mr. Martin: I don't know .of any letter that you are speaking of, but I have what may be the Stuart Circle Hospital
copy of something, and you are welcome to it.
Mr. Bowles: That is about half what I am asking for.
Mr. Martin: What is the other half7
Mr. Bowles: Letter from Dr. Brinkley to Mr. William M.
Crumpler, Sr., transmitting his report.
Mr. Crumpler: Of what date Y
Mr. Bowles : May 11, 1942.
page 135 ~ Mr. Martin: We object to it as hearsay anyway.
Mr. Bowles : I would like to be heard on that.
The Court: I sustain the objection.
Mr. Parker: Can we be heard on thaU
The Court: It is not in contradiction of anything the witness has testified to.
l\fr. Bowles: If you will read it, you will see it is.
The Court: He didn't admit he got it.
l\fr. Bowles: He admitted that his counsel got it, and that
makes it admissible.
The Court: I sustain the objection.
Mr. Martin : Here is the letter I think you refer to, which
I will show you.
Mr. Bowles: We will except to the Court's ruling in refusing to admit this letter. I presume it will be presented
and put in evidence but not admitted before the jury.
The Court: All right.
Note: The paper was marked "Exhibit A, Refused".
Mr. Bowles: I would like to offer in evidence this hospital
report which was just handed me by counsel without objection to that. I will ask that the stenographer mark it.
Mr. Martin: We raise the same point as to
page 136 } b9th.
Mr. Bowles: We have taken the witness' deposition, sir.

Sitprem~ Court oi Apptmis. tit vhginia
Geotge W-. B71/Jtke-.
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i.~

Ur. Martin: Yoh hav'en't pre·smted it to the ·court.

Mr. Bowles: It is in the Clerk's Office.
}.lr. ~arti:n: It iriu~t li~ve eofue. in since tliis morning.:
!I'he Court: I sustain Uie objection.
..
Mr. Bowles: _You rule the report out, s.ir !
'Th'e Cottrl :: Yes.
1\1:r. Bowles: We exc·ept to that
_. .
The Court~ Note his 'exception every time; Mb Knight

.Nbt~: .The paper last abb\re relerred to

hibit B; Reru·sed' ;;

marked '' Ex.;;

was

.By_ Mr. Bowies:
. . . _. _ ._ _
..
. . Q. Has your counS"el informed yon of the report
BrthkJey Abottt tour tmndiilori t

of

Dr.

A. No, sir.
Q. They didn't f
A. No.
.
.
. ~- i think i asked ydn this, but t am rtot sure; did# 't Dr.
Brinkley, after the operation, tell you what lie had found t
Tbe Court: He said
.-,..

i\?

n'o-.

-:_~ ...

.A. No; Sir~
page

187 ~ By Mr: Bowles:

_ _

... _Q. Di;~ Brinkley

on ybn ~ iE; that righu

was

I

thij man who did operate

A. Yes~
.
Q. Y.ou have suininon~d Di.~: B&rnett here1
A. Yes;
Q. And have suininoned Dr. Tabb!
A~ Yes:
. .
. ... -· , .
Ct A~~ yon liave ~iHllinoiied Dr~ Smith 7

sir.

. . ___ . . . ·

A. Yes.

r

Q. And y~m have also summoned Dr. Rawles
A. Yes; sir. . ,
.:.; · ~ .. .
:. ~
Q. nut you didti 't shiniiion Dr. Brinkley, did

:!~ No~

you f

Q. Wiiyf
The

Court~

An~%r

the question, if yotc can.

:A. He afrd Df~ Barnett agreeci that
would· be the same for them both.

Dr. Barhett 's testimony
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By Mr. Bowles:
Q. So Dr~ Barnett knows about the report, does he7
A. I don't know whether he knows about the report, or not,
but they work together. He was present at the operation.
Q. What date did you stop working for the :vi.rginia-Carolina Motor Company?
'·
A. Some time in September, 1942.
Q. How long did you say you worked for them 1
page 138 } A. Probably 25 or 30 days.
Q. What time did you go to work for Bacon &
Brooks?
· A. Some time in October.
' Q. 1942Y

A. Yes, sir.
Q. What time did you leave them Y
A. May.
Q. In May of what year?
A. 1943.
Q. Who did· you work for then 7
A. Nobody at that time.

Q. Who was the next person you worked fort
A. The Norfolk Southern.
Q. Whe~ did you go to work for them T
A. August 30th, I think.
Q. You were hired to drive a bus, were you not T
A. Yes, sir.
· ·
Q. What was your runT
A. Didn't have any regular run. · I worked extra.
Q. Where did you generally drive T
A. Sometimes to Edenton and sometimes Elizabeth City
from Norfolk. ·
·
Q. From Norfolk!
A. Yes.
Q. Did you go to Plymouth Y
page 139 } · A. On one or two occasions.
Q. Isn't it a fact that when you were working
for the Norfolk Southern that when you went on those runs
you would start out at 5 :30 in the morning and get back at
10 :30 at night?
·
. A. No.
.
Q. What time did you start Y
·
A. It depends upon where I went as to when I got back.
Q. Name ·one place you went to and how long it took, if you
4lon 't mind.
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A. I left on several occasions from Norfolk at 10 :20 in
the morning.
Q. All right. What time would you get back when you left
Norfolk at 10 :20?
·
·
A. I got back at 3 :30. ·
.
Q. When did you go out next Y
A. At 5 :05.
.
Q. In the afternoon 7
A. Yes.
.
Q. Then when would you get back again Y
A. At 9 o'clock.
Q. From 10 in the morning until 9 o'clock yon drove a bus T
A. Except when I had stops, and when I got back at 3 :30.
Q. From 3 :30 to 5:307
'
page 140 ~ A. Yes. ._, ·
Q. The rest of the time you were driving? . . ,
A. Not all the time.
·
Q. What-were you doing!
A. You have certain stops and periods of time off.
Q. All right, sir. How long did you keep that job T
A. Eighteen days.·
Q. You were :fired, weren't you? ·
.A.. No, sir.
·
Q. Did you have an .accident and· ,vete · laid off for that
reasonY · - ·· · · ··
A. No, I was not :fired.
·· ·
Q. When was it that you -were .laid off, or when you got
whatever you ·say it wasY
A. I quit.
Q. What day?
A. I don't know what date, but two or three days later. '
Q. Two or three days later than whaU
A. After the accident.
Q. When was the ·accident,··
A. I don't remember th~ date. It was about eighteen days
from the time I began, approximately.
Q. It. was not because you could not keep up your work,
but because you had an accident that you didn't stay on that
·
job; is that true?
·
page 141 ~ A. No, sir. I was not physically strong enough
·
man for that job. · · ·
Q. In 1942, Mr. Blythe, when you say you worked for the
Virginia-Carolina Motor Company, that was driving a bus,
wasn't it?
·

-
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A. No, sir.
Q. What were you drivingY
A. An automobile.
.
Q. Where were some of the places y<fa ·went while ·you were·
employed for them Y A. Norfolk and Richmond..
- Q. You went as far as Whiteville, didn't you Y
A. Yes, sir.
. Q. You came .back. How long did you stay on that trip f
A. About three days.· ·
Q. How much an hour were you paid on the Norfolk South-.
~n~b?
·
_A. Sixty-nine cents._ .
Q. That was in August or September th.at you did that, was
it, that you worked for the Virginia-Carolina Bus Company
ddving?
·
- A. No, that was this-about thirty days ago I was- working
for the Norfolk Southern.
Q. I·am talking about the Virginia-Carolina.Bu's Company~
That was in the fall of 1942 Y
page 142 } .A. Motor Company, not bus company.
Q. The Virginia-Carolina Motor Company. In
February, 1943, you testified in this case over in Norfolk that
you were not physically able to do any work at all until June.
Is that correct? ·
: A. Wa_s that sitting down or 'standing upY
· Q. I don't know. Did you drive a bus sitting down or standing up?
A. I think I was sitting down.
Q. Then you also said you could not do any work except
sitting down watching a switchboard Y
A. No.
Q. Do you want to change it?
A. I said that is what I did do.
Q. Did .you not say that you were not physically able to
do any work except sitting down or watching Y
A. Yes.
Q. You said you got $30 a week at that jobY
_A. It depended upon how many hours I worked.
Q. You got time and a half for overtime Y
A. Yes.
·
Q. How many hours did you generally workY
A. It depended upon the weather.
Q. You worked continuously at that job Y
A. Yes.
.

-----------,
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Q. Yon left it because you got a better job?
A. No. I said I left it because they shut that
job down. The co~~trµction was over. They didn't operate
that unit.
Q. Mr. Blythe, the day after this thing happened you had
a conversation with Mr. John Parker here about this happening, did you not Y
A. Some little, I reckon; I don't know how mnch.
Q. I am going to ask yon about it in a minute or two, but
:first let's get through with the fact that yon did have a conversation. Is that trne °l
A. Yes.
Q. Didn't yon tell Mr. Parker that you didn't send Palen
for the Coca-Cola that morning!
· A. No, sir; I don't think so.
Q. Didn't you tell him yon frequently did, that it was customary, but yon didn't that morning, that Mr. Palen had left
the shop much earlier and yon didn't know he was going to
bring you a Coca-Cola T .Didn't you tell Mr. Parker that f
A. I m~y have told him I didn't know he was going at that
particular minute, something like that, but I didn't tell him-Q. Didn't you also say to Mr. Parker, "I don't think Palen
had anything to do with this"?
· A.- I don't know what you mean by that.
Q. I was going to ask you what you meant by it
p,age 144} when you said it. What did you mean by that
·
·
statement, if you said itf
.
.
A. I don't know. I would not say I made it_.
Q. You did say it to Mr. Parker°l

page 143

Mr. Woodward: He just said he didn't know whether he
·
made that statement, or not.
By Mr. Bowles:
Q. If yon did say it, what did you mean by itf
A. I don't know that I said it. Tliere is lots of things I
don't remember happening thirty µionths ago. You wouldn't
remember either if you had been in my shoes.
Q. Now, I believe you had had pneumonia previous to this
occurrence, had you?
.
A. Yes.
.
.
Q. And Dr. Rawles had attended yon for than
A. Yes, sir.
Q. He was your family physician f
A. Yes, sir, and the company's, too.
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. Q. Yon have never been back to Dr. Rawles about anything
since he had you in his office about this, notwithstanding that
he was your family physician, have you Y.
A. No, sir.
Q. Never had him e:xamine you Y
A. Yes.
Q. Never had him look at you?
page 145 } A. Yes, sir.
Q. Since this ~coident T
A. No, sir.
Q. That is what I am asking you. Since July 26, 1941, you
have never been back to your family physician for any purpose, have you f
· A. No, s~r.
Q. Would you mind explaining to me why you didn't go
back to your family physician to see him about this f
·A. Why didri't I go back!
Q1o Yes.
A. Why should I go back 7
.
Q. I am asking you why you should not.
A. I have been back to other specialists.
Q. But you never have eonsulted the man who always at.tended you before that?
A. Merely the doctor's attendance, I think.
Q. What did you have him forY
A. Pneumonia.
Q. Is that the only time f
A. I probably had a sore hand, or something.
Q. You mentioned the fact that Dr. Brinkley opened your
stomach, and yon put your hand down here :(indicating).
ls that where the .scar is, down ia~ou:nd your appendix!
A. Down here, yes.
page 146} Q. It starts down by your appendix!
A~ Yes.
,
Q. Didn't he take :out your app~ndix at the same time t
A. Yes, sir.
Q. He found that ·you bad cltronfo appendicitis, too, .didn't
ihet

·

.A. H~ found that I had ardhesions, or somethl.ng.
Q. He found that you had chronic ·gall-bladder trouble Y
A. No.
.
·
:Q. He !founa that ·the trouble with y.our :sto~h cmne ifrom
·.Y,Ottr ehromc a:ppendicitis, .didn:'t lt.eY
,A. He didn't tell .me that.

~o
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Q. wnr you answer the question, whether he found that,
or not?
A. I don't know.
Mr. Woodward: He has answered the question once.
Mr. Bowles: We have nothing further to ask him at this
time, but would like to reserve the right to !ecall h~m.
RE-DIRECT EX1\..MINATI0N.

By Mr. Martin: . ·
. .
· .
Q. You were asked about an accident while you were driving for the Norfolk Southern. Was anybody hurt in that?
A. No, sir.
Q. Were you hurt f ·
.A. No, sir.
page 147 r Q. You were asked about having . pneumonia.
Had you, or not, been cured from pneumonia before this accident which was caused by the stuff you drankY
A. Yes, sir.
··

·DR. J. C. RAWLES,
a witness on behalf of the plaintiff, being first duly sworn:,
testified as follows:
·
By Mr. Martin:
Q. Your name is Dr. J. C. Rawlesf
A. Yes, sir. · ·
Q~ Where is your office, the place that you practice?
A. On Fourth Avenue in Franklin.
Q. Have you been the doctor on some occasions for Mr.
Blythe, who just left the stand Y
·
- ·
A. Yes. ·
Q. Regarding the injury he received from drinking something,·he claims, on the 26th·of July, 1941, do you know anything about that?
·
A. He was brought to :iny office when he drank it.
Q. Tell the jury and his Honor his condition, what you
did for him, and what he looked like when he was
page 148 } brought to your office, if you remember.
A. They brought him in and we put him on the
couch ther.e in the office,· and I understood his mouth and
stomach were burned and I got some ·anti-acid and gave him
to take and he drank it and vomited. I went back to get something else and the two men who brought him in took him
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away. They took him out and carried him: to the hospital
He was not in th~re but a few minutes.
Q. ·The hospital he was taken to is in the same t9wn Y
A. Just a half block.
Q. From youY
A. Yes.·
,·r
Q. You were the company doctor, were you not?
A. Yes.
Q. He was carried to your office first?
A.·Yes.
Q. Then to the hospital?
A. Yes.
Q. You were also.the family physician for Mr.. Blythe, were
you not?
·
A. -Yes.
Q. Had you known him long before that?
A. I had known him since he was a small boy.
Q. What was the condition of his health before he drank
this stuff on the ·26th of July, 1941 Y
page 149 } · · A. It was good.
·
Q. Something· was said about his having had
pneumonia at one time. Had he gotten cured of ·that Y ,
A. He·had pneumonia in February, 1941.
· Q. Was he cured of that T
: ,. A. Yes, he was well and had returned to work.
, · Q. After they took him to· the hospital it was out of your
.hands, was it not?
·
A. Yes.
CROSS EXAMINATION.
By Mr. Bowles:
Q. You have never seen him since Y
· · A~ No.
:· Q. Except just looking at him.?
A. I haven't had charge of him. He may have come in
..the office. · ·
. Q. I believe you have stated that when this man was in your
.office he was there only about five or ten minutes, not over
,five minutes T
·
A. Not over five, I think.
Q. And during that time, I think you have said he vomited
a half gallon or more 7
·page 150 ~ A.· A right large quantity, yes, in a big basin.
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By

Mr. Martin:
Q. Where was the pain he complained oft
A.- To his stomach, in his throat, and mouth.
DR. T. NEILL BARNETT,

a witness on behalf of the plaintiff, being first duly sworn,

testified as

fallows:

By Mr. Martin:
Q. Doctor, tell the jury, please, your whole name and profession.
A. T! . Neill ijarnett. I_ am a physician.
Q~ Where were yon educated?
A. At the Medical College of Virginia.
Q. Where have you practiced, and how long have you been
practicing f
A. In Ri~hm.ond.

· Q\

Ftn· how ~~:ngf .

A. 25 years; ~5 or 26-.
.
Q. Will you please. t~Il us 9-f your Mhtact. with the plaintiff in this case, Mt\ Blythe, in ypur profess\onal capacityf
A. t first saw ~r. Blyth~_ on_ Noverpber ~6th, 1941,_at the
request of Dt\ Charles..Ball9n, who was in Frankpage 151 } Iin, and Dr. Ballou referted him to m~ in regard
.
to his digestive condition, and ~ta.tea that he had
·t~ated him for five months prior oo the time J saw him i~
November. Do you want me to go through with the ex~inationf
Q. I want to know when and where you saw him. Was
it at your office f
A. I saw him at my office.
Q. In Richmond Y
A. Yes.
Q. What did you find his conditio~ to be, .and what did
you do from then on, and :what was done, that yon saw, by
oth~t cfoctotB,
A. At the time I saw him :we went through with the com'.E)tete ·examinitioil to. detefmine what was ll!_e 'cause of ~is
·~igesftive ;c·ondi!tron.. Hi£ :history :at Ute time I first ,saw him
was that he had pain in the upper pai:t of his abdomeµ, which
he. had for tpe past :five months np to this ·time. He made
. th~ s'tttenient that-·

U'f\. J:>',arl{er~ I tJon;,t ·Tu·elieve ·wbrat was ,stateii by the patient
to the doctor would be admissible.
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The Court: Tell what you found, and what you did.
By Mr. Martin:
Q. Not what he told you about drinking, or otherwise.
· A. At the time I saw him his laboratory work was gone
into, as well as his physical examination, and on the physical
we didn't find anything of any consequence with
·
page 152 ~ him other than that he had a definite tenderness
in the upper part of his abdomen. I went into his
laboratory examination, and at this time his stomach ·was
normal, his blood count was well within normal limits, his·
blood sedimentation rate was normal, and his urinalysis was
normal. He was then referred to Dr. J. L. Tabb for X-ray of
his stomach. _Would you like for me to read that f
·
Mr. Bowles: Dr. Tabb is here and he can tell us about
that.
By Mr. Martin:
Q. He made some report to you?
A. Yes.
By the Court:
Q. And as the result of that, what did you dot
A. His report indicated that he hadMr. Parker: Whatever Dr. Tabb's report indicates would
be a matter for Dr. Tabb to testify to, and would be hearsay
from this witness. We have objected to that and the Court
·
sustained us.
The Court: Yes.
Mr. Bowles: We don't care to be technical about this matter. vJ'e had j~st as soon fo! all of these doctors' reports to
come m. If you don't adrmt them we submit that hearsay
could not come in.
Mr. Martin: We ·admit that we can't admit
page 153 ~ those.
By Mr. Martin:
Q. After you got the report from Dr. Tabb, what did you
do, or what was done that you know about?
A. My conclusion was at the time, after getting his report
which I had to have included in my remarks in my exami:nation, that he had an ulcer in his stomach with 50 to 60 per
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cent retention in the stomach. He was then referred back. to
Dr. Ballou.
By Mr. Bowles:
.
. Q. Would you mind saying what date that was that you
. . ·
said your conclusion was Y
A. That would be about November 28th, because tlus X-ray
was done on November 27th. I may have a letter to Dr.
Ballou.
Mr. Bowles: T.hat is cfose enough.
By Mr. Martin:
.
·
··
Q. So, after you diagnosed him to have ulcer of the stomach,
what was doneY
A. He was referred back to Dr. Ballou for treatment.··
Q. Do you _know what was done after that?
A. Dr. Ballou treated him and sent him back to me. I was
trying to see what date it was he did send him back fo . me.
He was referred back to me, I think, probably in February.
Q. Of 1942?
A. Of 1942, yes, and at that time we hospitalized
page 154 } him.
Q. What hospital did you put him in Y
A. Stuart Circle.
Q. What month did you say in l942?
A. February, I am confident it was, sir.
Q. That is near enough, I reckon. What happened in the
hospital; what was done to himT
.
A. He was treated for a while to be operated on.
Q. Was he operated on?
A. He was operated on.
Q. Did you see him after the _operation, or noU
A. Yes.
Q. Tell about after the operation, anyt4ing you know.
A. After the operation he had rather a stormy .course because he developed pneumonia following the operation, and
was in the hospital for a right much longer time than he would
have been ordinarily.
.
·
Q. Were you at the operation, yourselfY
A. Yes.
Q. You· were right there 7
A. Yes.
Q. What did you find when you cut· him open, or when
the surgeon cut him open?
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A. We found adhesions of the gall-bladder and colon, a:
chronic adherent appendix, and found a thickening of the
pyloric sphincter, which is the _outlet from the
page 155 } stomach.
- The Court: We are plain country folks up here, Doctor.
Use plain English, please. If you can use plain English I
think we can get along better.
By Mr. Martin:
Q. Doctor, that long name you used as being the outlet
of tbe stomach, is that the . outlet from the stomach to· the
bowels!
A. Where it empties into the intestines.
. Q. What was the matter with that?
.· A. It was thickened; there was· a thickening.·
Q. What effect did that have on the man's digestionY
. A. It means that his stomach doesn't empty out as it should,
in proper thne.
·
Q. Is there anything further you know or later found, or
noU
A. That was about the findings that we saw at the time of
the operation.
Q. After the operation, were any X-rays taken that you
know of, or did the X-ray doctor take those, if you knowY
A. He had an X-ray made of his chest and his lungs at
the time he was confined to the hospital, and that was the
one that indicated he had pneumonia.
· Q. As to any X-rays taken, the date of the next X-ray of
his stomach was when?.
A. That was 7/21/42.
page 156 } . Q. July 21, 1942!
A. Yes.
Q. Do you know what that showed, or not?
. A. He had had two X-rays made before his operation. One
was made in February----one was made in·November, 1941, and
in February of 1942, and then this other was made in July;
1942.
·
.· ·
Q. The one made in July, 1942, was that after the operation?
.·
·
·
· ·
·
A ... After the operation. · · ·
Q. Do you know what that showed, or noU
A. Ido.
Q. What did it show?
A. Shall I read this report Y
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By Mr. Parker:
Q. Is that your report, or Dr. Tabb's t
A. Dr. Tabb's.

Mr. Parker : I should think he would be the one to testify

to that.
By Mr. Martin:
Q. Is that, or not, your :finding also f
A. My :findings co~e from the X-ray report.
Mr. Parker: That is different.
By the Court:
Q. Tell us yCJUr :findings, Doctor. Yon can use
page 157} that to refresh your memory, but don't read it un-.
less it is yonr report.
. A. At this time he had considerable deformity of the lower
end of the stomach, the first part of the duodenum, which
is the intestine just beyond the stom.acI1. He had enough
deformity there that would indicate that he prob~bly had a
gross lesion, which was suggestive .of what we :find in a
cancer of the stomach.
·

OROSS EXAMINATION.

By Mr. Bowles:
.
Q. Y<>u say you were present when his stomach was opened 7
A. Yes.
Q. You didn't find the cancer when yon opened it, did you 6l
A. No.
Q. There was not any cancer there when you opened his
stomach?
A. Not that we could find.
· Q. So,· when you talk about what the X-ray showed, vou
actually looked at his stomach and you know he hasn 1t "'got
anyf
A. He didn't have at that time.
Q. In March!
page 158 r A. Yes, in March.
.
Q. You stood right by Dr. Brinkley's side when
he operated Y
.
·
· .
A. Yes.
Q. Did you not f
A. Yes.
·-)·, ,
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Q. Did you refer the patient to Dr. Brinkley?
A. I did.
Q. So you and Dr. Brinkley were the operating physicians,
he doing the job and you standing there with him Y
A. Yes.
Q. You made an exploratory operation of his stomach, gallbladder and appendix at first!
A. Yes.
Q. And when you looked into those places you found dense
adhesions of the colon to the gall-bladder Y
A. Yes.
.
·
Q. And f ounQ the gall-bladder walls were thickened, did
you notf
A. I can refer to this and tell you.
Q. Do you have a copy of Dr. Brinkley's reporU
A. Yes.
Q. Refresh your memory by it. You found no stones in
the gall-bladder T
A. No.
page 159 ~ Q. Or in the cystic, hepatic or common ducts?
A. That is trne.
,
Q. The head of the pancreas was normal t
A. Yes.
Q. Both kidneys were normal; is that righU
A. You have gotten ahead of me a little bit.
Q. It is the next sentence t
A. Yes.
Q. The liver was smooth, about normal in size, and there
was no evidence of any pathology. That was the condition
of the liver Y
A. Yes.
Q. And his spleen was all right, was it T
A. Yes, the spleen was normal in size.
Q. The stomach was thoroughly examined, from the cardiac
end to the pyloric end Y
A. Yes.
, Q. And it was smooth on both anterior and posterior sides,
was itY
A. Yes.
Q. You found no evidence of ulcers of any sort, did you 7 ·
A_. We were not able to find any.
Q. There was no evidence of any scarring or any burning
of any nature by any acid or any caustic, or anypage 160 ~ thing else, was there Y
A. We were not able to find it.
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Q. There was no growth of any kind that could be noted,
either by inspection or palpation T
A. No.
Q. You did find what is known as hypertrophy. What is
thatT
A. That is an enlargement.
Q. It is also a withering, too, isn't it, wasting away?
A. No. Hypertrophy is an enlargement.
Q. Just backwards of what I said T
A. Yes.
·Q. I have no doubt·of that. At the end of the stomach there
is what is known as the pylorus Y
A. Yes.
'
Q. The sphincter is a round muscle?
A. Yes.
Q. And the trouble with this was that it was enlarged f
A. Yes.
Q. That was not caused by any sudden burn, was it, or any
acid?
A. I don·'t know.
Q. You didn't :find any evidence that it was Y
A. No.
page 161 ~ Q. You did :find evidence that he had appendix
lesions or adhesions Y
A. Yes.
Q. And you found evidence of gall-bladder adhesions.?
A. Yes.
Q. Those things are the kind of things that cause hypertrophy in this sphincter muscle?
A. They would cause spasm of it.
Q. And when you got through looking around, Dr. Brinkley did what is known as a pyloroplasty?
A. That is where you cut the muscle and take out a portion
of it. You usually cut it and take out a portion of the pylorus,
or part of the tissue.
Q. And when you cut this muscle you and Dr. Brinkley
then took a look on the inside of the stomach?
·
·
A. Yes.
Q. And when you looked on the inside you still found no
ulcer?
·· A. No.
Q. And found no scarring in there?
A. No.
Q. No scarred tissue f
A. No.
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Q. .And no evidence of any acid, caustic or anything· else
·
about a burn; is that .true t
page 162 } A. Tlrnt is right.
Q. You hunted for that very thing!
.A. Yes.
Q. And could not find it Y
.A. No..
Q. Because it was not there t
A. We could not find it.
Q. You then began to explore, look around, at his appendix
and found that it was of a chronic, recurrent type; is that
correct!
·
A. Yes, it was.
Q. You found no scars, no ulcer, no evidence of any burning or -anything else to the ·mucous membrances, and. you
found nothing wrong with the lining of the stomach, and -you
and Dr_. Brinkley then came to the· conclusion that this .man
was suffering from a disease, did you not, a chronic disease;
of long standing Y
A. I don't know that I quite. got .that: questi-0n, sir Y
Q. After you had seen all of these things, you found nothing was wrong with the lining of the stomach, you found no
evidence of scarring, 110 evidence ·of any burn oi any sort, no
evidence of any ulcer, but did find these massive adhesions
from a chronic appendix and chronic gall-bladder, and you
and Dr. Brinkley came to the conclusion that he was suffering from a disease of long standing that caused
page 163 } this sphincter rnuscle hypertrophy Y
A. Yes, most probably.

RE-DIRECT EXAMINATION.
By Mr. Martin:
· Q. Regarding the man having an accident in the preceding
July, you knew nothing about that except what was told you
second hand 1
A. Only from the history. I did from the report Dr. Ballou
made to me.
Q. You spoke of the condition about the bottom of the
~tomach' and the tendency to cancer Y
Mr. Bowles : He didn't say anything about tendency to
cancer.· He said it was indicative of cancer but he didn't
find any.
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By Mr. :Martin :
Q. Indicative of cancer then, if there is no objection. What
caused that, do you know?
A. You mean when weQ. On the operation.
A. The finding of July, 1942, yon meant .
_
Q. I want to know, if you can tell us, what caused the indication of cancer, do you knowf
A. No.
Q. Has that been discovered by medicine yet,
page 164 ~ as far as you are advised, what causes it Y
A. No, sir.
Q. What was the date of that operation!
A. March 24, 1942.
Q. This growth that yon speak of, at what part of the
stomach was it, that was indicative of cancerY
A. It was in the pyloric portion of the stomach, which is
the lower end of the stomach.

RE-CROSS EXAM!.L"'fATION.
By Mr. Bowles:
Q. Doctor, this hospital, Stuart Circle Hospital, report, was
rather a joint report of yon and Dr. Brinkley, was it!
A. You mean this reportf
Q. Yes.
A. No, it was a report of Dr. Brinkley.
Q. That is your conclusion, is it notT
A. Yes.
Q. Will you please leave that in evidence with your testimony?
Mr. Martin: What is that f
Mr. Bowles : It was a report that was made of the operation, and he was standing by, and I have asked
page 165 ~. him to file it 'f
A. Can I get this back f
Mr. Martin: We object to it.as hearsay, may it please. the·
Court.

By Mr. Bowles:
Q. You subscribe to what is in here, do you non
A. Yes, I subscribe to it.

,
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Q.. Are these two the same T
A. They look to be the same to ~e.
Mr. Bowles: That is the one Dr. Brinkley sent to plaintiff's counsel and they gave it to me, and I· hand it to Mr.
Knight.
.
Note: The paper was marked "Exhibit B".
Mr..Bowles: Gentlemen, I ask that you produce a letter
of May 12th. Will you give it to me, as I want it now.
Mr. Martin: You may have it now unless it is hearsay. It
i.s hearsay.
Mr. Bowles: May I identify that letter now!
The Court: I see no reason why you should not.

By 1\(lr~ Bowles;
.
Q. While they are looking for that letter, I will ask you
thi~: When you do a pyloroplasty, or whatever the oper·
ation is, it produces a stricture at the pyloric end of the
stomach afterwards Y
A. Just the opposite. It opens it more.
page 166 ~ -.Q. I knew I was bound to be backwards.
A. It opens it more because you have a larger
opening.
Q. When you come along and take an X-ray, evidence of
the cutting shows, does it not!
A. Yes.
Q. This· thing that was shown up in the X-ray is not any
indication of cancer; is that true!
A. We can't be positive about that on this X-ray examination, whether it was due to the operation or to new growth.
Q. If this man had cancer in March or July, 1942, would he
be able to drive a bus, or would he be sitting hereY
A. I don't know.
·
· Q. Do you think it is likely Y
A. I don't think it woula be likely.
Q. What would be likely?
A. If it is a cancer, in that length of time he usually would
be in right bad shape, certainly in bed, however, some types
of cancer are of long duration and are not very malignant.
Q. Whatever cancer that these gentlemen are talking about
would have to have developed sinee the operation; is that
true!
·
·
A. Yes.
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Q. Because he didn't have it when the operation
was performed Y
A. Not that ,,re could find.
Q. In March of 1942?
A. We could not find any evidence of it.
Q. This claimed accident was in July, 1941, so a year later
you looked in his stomach and there was no cancer that you
could find Y
.A. That was in March after the July.
Q. Nine months, or whatever length of time it wast
.A. Yes.
Q. The next year?
A. Yes.
Q. In your opinion, from all of these things, is it not your
judgment then that this gentlemen has not got any cancer
now?
A. I cannot be positive, sir. As I said, there are some types
of cancer that are not very malignant and go over long periods
of time. It has not been very long since last March a year
ago.
page 167

~

By Mr. Martin:
Q. Doctor, are there, or not, cancers that you can't find,
that you look for and can't find?
.A. Yes.
Q. That is one of the things in medicine that has still not
been solved?
page 168 ~ A. Yes.
Q. Frequently a man has a cancer and you can't
find it?
A. Yes, and vice versa.
Mr. Bowles: Very much vice versa.
By Mr. Bowles:
·Q. We are not talking about other cases, but Mr. Blythe's
case. He hasn't got that kind?
.A. Which kind?
Q. The kind he is talking about.
A. The vice versa kind?
By the Court :
Q. Benign kind, doctor?
A. I don't know.
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By Mr. Bowles:
·
Q. You are not able to say ho has with any degree of·prob..
ability?
A. No, sir.
Mr. Bowles: I move tliat all reference of this doctor to cancer be stricken from the record.
I want this letter that was handed me by opposing counsel
identified.
Note: The letter in .question was marked "Exhibit C for
Identification".
page 169 }-

DR. LEROY SMITH,
a witness on behalf of the plaintiff, being first duly
sworn, testified as follows:

By Mr. Martin:
.
Q. Please state your name and present address.
A. LeRoy Smith, Richmond, Virginia.
Q. Doctor, where were you educated and where were you
practicing in July, 1941?
·A. I was educated at the Medical College of Virginia and
was practicing in Franklin, Virginia, at the Raiford Hospital.
Q. You have since then moved, ·fro,m 'Fkanklin to Richmond!
A. Yes.
Q. On the 26th of July, 1941, or thereabouts, did· you see
Mr. Blythe, the plaintiff in this case?
·
A. Yes.
Q. Tell the jury when you saw him, and his condition.
The Court: And where you saw him.
A. In the examination room of the hospital about 11 or 12
that morning. They brought him in on a stretcher, and I
happened to be passing through and noticed that he was vomiting profusely, and he at that time was under the care of Dr.
Beaver, who was then the medical physician at the hospital,
and I left. I had nothing to do w~th treatment of him at
the time he was brought in.
page 170
Franklin?

~

By Mr. Martin:
Q. And that was at the Raiford Hospital in
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A. Yes, sir.
Q•. Under whose care was he then Y
A. Dr. Beaver's.
Q. Where is Dr. Beaver nowY
A. In Texas, in the Army service.
- Q. Did yon see him any more in the hospital after that
:first dayY
·
·
A.. Shortly after he was admitted, Dr. Beavers left and Dr.
Charles Ballou took over the treatment of him, but it wa&
on occasions I would go in and see him, but I was not in
charge of the treatment.
Q. Where is Dr. Ballou T
A. In the South Pacific.
Q. You didn't then work on Mr. Blythe to enable yon "to
tell what was going on.
A. That is right.
Q. Did you see him after he came to Richmond f
A. No, I didn't.
Q. And your only contact was in the Franklin hospital f
A. That is right.

Mr. Martin: The witness is with yon, gentlemen.
Mr.. Bowles: No qnestions. I don·'t wnnt to take np the
·Cou.rt·'s time in examining him.
page 171 ~

DR. LLOYD TABB,
a witness on behalf of the plaintiff, being first dnly
swor.n1 testified as :follows:

By Mr. Martin:
Q. .Doctor, stafo your name and profession, please.
A. Lloyd Tabb; physician.
Q. Where are yon located in ,aur practice f
A. Richmond, Virginia, and have been practicing since
1'916..
Q.. Do you :sp·ooi&1im fu. any particular liner
A~ Yes, sir..
Q. What is it T
.A~
ray work..
Q.. Regarding Yr~ BlY.!he, the plaintiff in this -case,, did yon
have any contact with him professionallyf
A. I examined him three times.
Q. Tell the Court and jury, plea;se, about :an "three ·of thm,e
e.:ta1ninatfons.
A. ATI three were made at the office in the Medi'Cal A.Tts

x.
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Building in :aichmond, Virginia. The first examination was
November 27, 1941. You want me to state my findings and
conclusions f
Q. Yes.
M:r. Parker: These are his conclusions 1
A. Yes. At that time the conclusion was; that is, November 27, 1941, that this man, Mr. G. W. Blythe had
page 172 ~ an ulcer which caused an obstruction to the food
leaving the· stomach, an obstruction that we estimated, as we estimate it rather, of about 50 to 60 per cent.
In other words, about 50 to 60 per cent of the food that we
put in was in there at a certain period, so that he had this
obstruction. It was thought that the obstruction was due to
an ulcer. The second examination was made on February
26, 1942, at the same place. On that examination it was still
thought that he had an ulcer involving what we call the
duodenum, that portion of the intestines which join the stomach. The food goes from the stomach into the duodenum.
At that time he seemed to be better. His stomach at that
time was not so dilated, and he didn't have as much retention.
It was estimated that he had 25 per cent residue as compared
with 50 to 60 per cent residue in November. The third examination was made on July 21, 1942. That was after Mr. Blythe
had been operated on. His stomach was examined and then
he was re-checked the same day, and the concTusion at that
time was that the patient had what we call a chronic lesion,
which means simply-something in the nature of an ulcer.
The chronic lesion involved the pyloric portion of the stomach. The pyloric portion of the stomach is the bottom part
of the duodenal bulb.
Q. What is the duodenal bulb?
A. The duodenum portion is the portion just beyond the
stomach. The stomach empties into the duodenal bulb.
Q. The upper part of the gut., or bowel, is it 'f
page 173 ~ A. Yes. It lies next to the .stomach. It is impossible to say how much the deformity was beCfP1se by the operation and genGral picture it is strongly sug~
ge~ti VP of carcinoma of tl,e &tomach.
Q. What is that?
A.. It means cancer.
Q. Repeat that again?
A. The general picture is strongly suggestive of carcinoma
of the stomach.
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CROSS EXAMlNATION.
Bv Mr. Bowles:
•Q. You are reading Y
A. Yes. That is the deduction on the report. "Lesion is
not producing any obstruction. The stomach empties very
rapidly.''
Q. Is that the last time you saw himY
.A. Yes.
.
Q, Doctor, I wa:nt to ask you about two things, and see
if I am wrong. I probably am. On the·first two of your X-ray
cxaminatiQns you" found an Qbstruction?
· A. Yes,
Q. The first time he had a stoppage of the out..flow of
~bout 50 to 60 per cent, and the second time, which
page 114; ~ was about six months later or thereabouts, you
found that it was reduced by half of the 50 or 60
·
per cent, and on yo-qr last examination you found, as a mat.
ter of {act, t:qat the food was going out of his stomach normally?
A. Yes.
Q.
a normal pe:vson it takes approximately :five hours for
food to get outf
A. Yes. It varies a great deal. It have known them to
empty in three hours. ·
Q. I have put it at five hours, and is that considered about
normal?
A. Yes., I think it is. If I had to say, I would say four.
1Q. This man's stomach in July, 1942, was emptying in
ab.out four ho,u:rrs. t
·
A. Yes.
Q. .According· to your investigation Y
A. Yes.
Q. An.<;l that was. n@Ji~al or better than, normaU
A. That is eolirerct-.
Q. Thinking. solely about the obstruetion of food emptying
and the troul!>le he. had as a result of the f oad remaining in
his stoma.ch, in July, 1942, it was better than when you
started~
A. HiE~ stomach was, emptying normally~
page 175 ~ Q. What I said was correct, that it was better
than when you started Y ,
A. Yes.
Q. So he had· no dis.ability from that condition at that time
of any sortY

In
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·}'
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A. That is correct.
Q. It was emptying properly Y
A. That is correct.
Q. Let's get down to the other thing. On Novem~er 27,
1941, according to the X-ray, you ~~Y th@'.re was an obstruction, and you thoug)it it was an obstruction due tt). ulcer.
In February you still thought' it was due to ulcer. He was
operated on and we ate advist:1d from an acttial physfoal flt6t
that there was no ulcer 7
,
A. I have been told nothing was found. I heard !hat in
court today.
Q. You didn't know that before!
A. Oh, yes, I had been told, but I was not preseitt at the
operation.
·
Q. In March, 1942, instead of putting an X-ray on liifn they
actually looked at bis stomach and fottnd no ulcer!
A. That is correct.
Q. So in the third examination of J uiy 21f 1942, yob. were
satisfied that there was not any ttlcer tis thttt tightY
.A•.Let's hear that again 7
,
·
page 176} Q. Yem huve alreadyi said that th~:r~ was. no
ulcer shown in your X.1ra-y exfttnin~tiffli t>f July
21, 1942, after the operation. Y
Mr., Woodward:
there.

He said there

was a cance:rons

growth

A. I understand yo11 to say- this, that the fact that I found
what I thought was an ulcer on two examinations, tm.d alter
the exp]oiatory operation was done' that I w§;s, thorouglily
convinced that the ulcer was not pre'Selit f
:By Mrr Bowles:

Q. No, I don't think I asked you tha1r.- What ] am'. g~tting
On you~ third ex-amin:atioli you ftottn:cl thi.'ltgs
which could be attributed to, one· of a gt~eat m~ny thli111gs1 in
an X-ray. X-rays are vecy faulty,, are the)" noU
A. I would not put it that way._ They are not infallible:
Q. T'hey are. not arways. accutate-J
A. I think they are considered to be in about 80 per cent
of the cases.
Q~ 80: per eenU'
·
A. Yes..
Q.. Shad·ows can. cauM a lot of trouble in: P~atling 1lhem1?
A. Yes.
ait is this:·:
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Q. When this man was operated on it left a scar from the
operation¥

page 177 } A. It usually does.
- Q. And it did in this case, did it not r
A. Well, there was a defect there. I could not say whether
it was due to the op~ration or something else.
Q. You know that when you took the third X-ray the ma1i's
·stomach had been cut in the same place that you were talking
about something showing upf
A. Yes.
Q. You knew two things, first that the .X-ray showed something of a fault or defect in the stomach about that place!
A. Yes.
Q. And you knew it had been cut open at that place¥
A. Yes.
Q. So you assumed that was the result of the operation f
A. In the first place., when a stomach is operated on, sometimes there is marked evidence of scar tissue which will cause
a lot of deformity. At other times a person may be operated on, the same operation done, and you will see very
little deformity there. This man had right much deformity
in his pylorus, and the deformity didn't look like-it looked
like it was more deformity than he should have from the operation.
Q. Let's. see if I understand you. Most operations put out
a lot of scar tissue Y
page 178 ~ A. Yes.
Q. Sometimes they don't f
A. Yes.
Q. This man had a lot, therefore, you concluded that it
didn't come from the operation; is that righU
A. It was such an irregular defect that I thought that I
should put it in my report, and, as I said, be prepared for
the question of carcinoma.
Q. You put this in your report as a precautionary thing
to be on the safe side; is that correct~
A. That.is correct.

RE-DIRECT EXAMINATION.
Bv Mr. Martin:
..Q. You spoke of an ulcer and a thickening, and then said
something about the sugg·estion of cancer. Were, or were
not all of those things at the same point in the stomach, approximately the same place in the stomach?
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A. The ulcer and the obstruction 7
Q. Yes.
A". And the defect found after the operation?
Q. Yes.
A. They were in approximately the same location.
Q. You spoke of the reports you have read from. Can we
introduce those., or not?
pag~ 179 ~

l\fr. Bowles: He has testified to them.

Mr. Martin: I think so. V-le offer them. Do
you object?
Mr~ Bowles: We object. We are going to move now that
all of Dr. Barnett's testimony be struck out, and all testimonv with reference to cancer be stricken out.
The Court: I overrule the objection.

RE-CROSS EXAMINATION.
By Mr. Bowles:
Q. Will you state whether or not it is more probable than
not probable that he has a cancer?
A. My work is primarily X-ray work, and I don't know
that my opinion would be as valuable as a physician's.
·
Q. It wouldn't be as valuable as the man's opinion who
looked at it, would iU
A. I am more interested in my own work.
Q. And it would not be as useful to the jury as the doctor
who looked at his stomach Y
·A. That is correct.
'
~

MISS EVA HORTENSE WHEELOUS,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows:
page 180

Bv Mr. Martin:
·Q. State your name, please, and where you live?
A. Eva Hortense Wheelous, 410 North Armstrong Street,
Portsmouth.
Q. ·what was your profession in July,, 1941?
A. Nurse.
Q. Where were you stationed as nurse in July, 1941?
A. Raiford Hospital, Franklin..
Q. Regarding the plaintiff, Mr. Blythe, did you see him
in person in July, 1941?
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A. Yes.
Q. The 26th day of JulyY
A. Yes.
Q. When and where Y
A. I saw him around 1 o'clock. He was admitted to the
third floor where I worked, and I waited on him.
Q. Tell the jury his condition when you first saw him.
A. ,Vhen I first saw him he was-seemed to be very bad
off. He was vomiting a lot and seemed to be in a very weak
condition.
Q. What did you do to help him Y
A. I gave him the treatment that the doctors gave us.
Q. Do you remember how long you were in
page 181 } charge of him then,
A. I had him for a couple of days.· It was general routine to change patients around from one to the other.
Q. And some· other nurse took him Y
A. Yes.
Q. You say he was vomiting. Could you tell what he was
vomiting upT
A. Mostly everything·, it looked like to me. It seemed
.something like the peeling of his stomach; looked like potato
g-ratings. It was something like that.
CROSS EIKAMINATION.
By 1\fr. Parker :
Q. You never saw and don't know anything about the bottle
or any bottle he drank out of?
A. No, I don't.
.
Q. And you don't know where those particles that you were
speaking of that he vomited came from; you don't know
whether it was from the man's mouth, gums, or throat, or
what?
A. It came from his mouth~ but where it came to his mouth,
I don't know.
Q. You don't know what part of the body it came from Y
A. No.
Q. It could have come from bis throat or month T
A. Yes.
page 182} Q. You didn't know Mr. Blythe before he was
admitted to the hospital!
A. No.
Q. I don't want to embarrass you, but I think this is some~
thing we ought to know. Since that time you and Mr. Blythe
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have ·gotten to be very good friends and have seen· right much
of each other, lmve you noU
·
.
A. I am a friend of Mr. Blythe as well as any other patient
I have waited on.
Q. Don't you go out with Mr. Blythe a great deal more
than you have with other patients T
A. I have been out a great deal with a lot of patients.
Q. Including Mr. Blythe!
A. Yes, but that means nothing. What I am here for today is just to tell his condition as I saw it. I am not here to
tell our personal history.

· · MRS. LOUISE COFIELD WHITLEY,
a witness on behalf of the plaintiff, being first duly sworn,
testified as ·follows :
.·
By Mr. Martin:
Q. Your name is Mrs. Louise Cofield Whitley Y.
A. Yes.
page 183} Q. In July,_ 1941, you were Miss Cofield, that
being before you were married Y
A. Yes.
.
Q. Where were you stationed, and in what capacityY
A. At Raiford Hospital, Franklm,, Virginia.
Q. As a trained nurse there Y
A. Yes, sir.
Q. Did you see Mr. Blythe the day he was brought in to
the hospital on the 26th of July!
A. I saw him that night.
Q. You saw him that night!
A. I was on .night duty.
·
Q. Tell the jury the condition you found him in when you
came on night duty that night?
A. He was vomiting bloody looking mucus particles. I
don't know what they were or where they came from. They
were coming from his month.
Q. What did the bloody particles look like?
.
A. Looked like the skin or lining of his mouth or stomach,
or something.
·
Q. Was be suffering much, or not Y
A. Yes,·sir.
Q. Did you attend him there for a long time, or a short
· time, or what¥
.
page 184 ~ A. I was on night duty at that time from that
day to the 1st of August.
·
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. Q. Did you see him on his various trips to the Raiford
Hospital?
A. Yes.
Q. Did he seem to suffer_ much, or not T
A. He did.

. CROSS EXA:MINATIO~.
By Mr. Parker:
Q. He was gradually. getting better eacl1 time he came to
the hospital, was he?
A. Yes, I am quite sure he was.
Q. Mrs. Whitley, you didn't ever see the bottle. that they
said he drank out of T
A. No.
Q. You don't know anything about that except what other
people said?
·
A. No, sir.
page 185

~

Mr. Martin: We rest.

Note : The jury retired.
Mr. Parker: My first motion is on behalf of the Chesapeake-Camp Corporation. I move you, sir,, that tpe evidence
be stricken as to the Chesapeake-Camp Corporation. The- notice filed in this case alleges that the Chesapeake-Camp Corporation owned and operated the commissary from which this
bottle is said to have been bought, but no proof has been adduced to prove that it did own or operate the commissary,
and there is no possible liability on them. For that reason
I move that the evidence be_ stricken out as to that corporation.
· ·
The Court: I haven't heard any evidence connecting the
Chesapeake-Camp Company in connection with this- case at
all, and I sustain the motion as to them.
Mr. Parker: We move that the evidence be stricken as
to the defendant, the Camp Manufacturing Company, and.
our reasons are as f oilows :
There is definite evidence in this case that this was a
seale·d bottle, and there is no testimony to the contrary wl1atsoever. If it was a sealed bottle that this man drank from
and it was bought from the store of the- Camp Manufacturing
Company, then there is no implied warranty on the part of
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the ·camp Manufacturing Company. Its warranty goes all
the way back to the manufacturer, and that is
page 186 ~ where it is, and that is the only place it is under
··
the laws of the State of Virginia. It becomes
more a discussion of law, and that is what Mr. Bowles had
in mind more than the other proposition which he had up
with you to some extent on the matter previously. It has
been so long ago that I doubt if your Honor remembers it.
The Court: I remember it.
Note: The motion was argued at length by counsel for
the respective parties and overruled., to which action of the
Court the defendant, by counsel, then and there duly excepted.
N otc : The jury returned to the courtroom.

page 187

~

HUBERT S. RAWLINGS,
a witness on behalf of the defendant, being first
duly sworn, testified as follows :
Mr. ,Bowles: It is understood we put on evidence without
·
waiving· prior exceptions f
The Court: Yes.
Bv Mr. Parker:
..Q. You have been sworn 7
A. Yes, sir.
Q. Your name is Hubert S. Rawlings, and you live in
Franklin, Virginia f
page 188 ~ A. Yes, sir.
Q. You are manager of the Camp Manufacturing Company commissary No. 2?
A. Yes, sir.
Q. You sell in that commissary bottled Coca-Cola!
A. Yes.
Q. From what manufacturer or distributing concern do
you purchase the bottled Coca-Cola ·sold by the Camp Manufacturing Company in that commissary 7
A. The Suffolk Coca-Cola Bottling·Company.
·Q. Is that also the same concern known as Norfolk CocaCola Bottling Works T
A. As far as I know, yes.
Q. Is_it a reputable-
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Mr. Martin: I want to object to that as immaterial., where
they get it.
The Court: Let's see what his next question is.
Mr. Martin: May it be understood that we object without
interrupting Y
The Court: You object to all questions that he is asking
now.
Mr. Parker: If he wants to object to all of them without
interrupting, we can't object to that because it will save a
lot of time.
Mr. Martin : I mean along this line.
page 189

~

By Mr. Parker:
Q. Where is that concern located?
A. The Suffolk Coca-Cola Bottling Works is located in Suffolk.
Q. Is it a reputable manufacturer of bottled Coca-Cola Y
A. Yes, sir.
Mr. Martin: That is where we want to interrupt. It is
understood that I object to this whole line without interrupting.

Bv Mr. Parker:

"'Q. Is it not the only concern from which you in the territory where the Camp Manufacturing Company commissary
No. 2 is located can purchase bottled Coca-Cola f
A. Yes, sir.
·
CROSS EXAMINATION.

By Mr. Martin:
Q. Without waiving objections, you were at the commis-

sary of Camp Manufacturing· Company?
A. Yes.
Q. At the time of this accident in July, 1941, and up until
after this accident~ had it not been the custom of your commissary not only to get Coca-Cola from the Suffolk plant, but
also to have individuals to come into your compage 190 ~ missary and say, '' This Coca-Cola is warm; it is
not ice cold.
on 't you swap it for a cold bottle,'' and would you not give the person a cold bottle and put
the warm bottle in your ice box Y
·

,v

Mr. Parker: We object to that as immaterial and irrele-
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vant to this case. · It has nothing to do with the previous
testimony in this case.
The Court: I think I have about made up_ my mind about
it. I am going to sustain the ojection to all of the testimony
and strike it out because I don't think ~y of it is relevant.
· Mr. Parker: We except to that because it is certainly
relevant under the law as to where this Coca-Cola was obtained.
The Court: It makes no difference where it came from.
Stand aside. The jury are iilstructed to ignQre this testimony.
EARL S. HOLLAND,
a witness on behalf of the defendant, being first duly swor11t
testified as follows :

Bv Mr. Parker:
·Q. Your name is Mr. Earl S. Holland, is it noU
A. Yes, sir.
page 191} Q. ,Vhere do you live, Mr. Holland!
A. In Carrsville, Virginia.
Q. Where do you work Y
A. In Franklin, at the Virginia-Carolina Motors.
Q. The Virginia-Carolina Motors is the name of your con_.
cern?
A. Yes, sir.
.
Q. And in that Virginia Carolina Mtotors business you
keep payroll records and records .of the employees and the
work being done; is that right Y
· · A. Yes, sir.
·
·
.
Q. How long have you been on that job with the Virginia..
Carolina Motors T
A. Six years.
Q. What is your age, Mr. HollandY
A. 31.
Q. Do you know )fr. George W. Blythe, the plaintiff in
this case7
A. I do.
Q. Has he within the past twelve months or more worked
for the Virginia-Carolina Motors Y
A. He has.
· ·
Q. Will you please give us for the year 1942 the dates be.tween which he worked for the Virginia-Carolina Motors Y
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A. He :first became engaged with us, worked
for us, August 29., 1942, and he was employed by
us-until November 3, 1942.
Q. That was steadily from that time°!
A. That is correct.
Q. Have you calculated to see how many weeks that is of
employment¥
·
A. I have not.
Q. How much was he paid by the week during that time Y
A. $25 per week.
Q. What kind of work did he dof
A. Mostly driving automobiles carrying boys, men, with·
him to bring back new tracks that the boss had purchased
- to be brought back to our garage from various points· in this
state and some in adjoining states.
Q. Will you please state some of the places to which he
made trips for t];ie Virg·inia-Carolina Motors f.
A. Richmond, Virginia-,
Q. Can you give me the approximate distance from Franklin, Virginia f
A. Richmond from Franklin is approximately 85 miles.
Wilson, North Carolina, is approximately 100 miles; Williamsburg, Virginia, is approximately 60 miles,, and Eli~abeth.
City, North Carolina, approximately 65 miles.
page 192

~

By the Court:

.
Q. Yon mean round trip or straight°?
page 193 ~· A: One way.
Q. One way.
A. Yes, sir. Asheville, North Carolina, is approximately
400 miles; Norfolk, Vh-ginia, is approximately 40 miles from
Franklin.
By Mr. Parker:
Q. Did he make any trips
Wytheville, Virginia Y.
A. I don't remember as to Wytheville.
Q., Did he make any trips to Leaksville., North Carolina r
A. Yes, sir, one trip.
Q. How far is thaf f
A. 175 miles.
Q. Did he make any trips in West Virginia f
A. I ani not sure about that. We had men who went into
West Virginia and brought back quite a number of new trucks
for us. Whether Mr. Blythe was on that trip, I don't remem· ber.

to
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Q. When lie would go off on trips while he was working
for the Virg·inia-Carolina Motors, was it always passenger
cars he was driving?
A. Mostly what he drove was passenger car taking the
men. He has at times driven buses, new buses.
Q. What size buses are they 1
A. From 30 to 40 passenger buses. He has driven them
around Franklin and to Norfolk, and from ,vnpage 194 ~ son, North Carolina, to Franklin, Virginia.
Q. How about trucks 1
A. I would not be in position to answer that, because I
didn't see him driving a truck.
Q. That was in 19421
A. Yes., 1942.
Q. State how long he was away from Franklin on trips of
that kind. How lo~g would the longest of those trips take
himT
A. Maybe two or three days.
.
Q. as he ever out from work on account of sickness 7
A. Not that I know of.
Q. Was be able to do the work you had for him to do Y
A. Yes, sir.
Q. Was he laid off for any reason connected with bis physical condition T
A. No, sir.
Q. ·why was he laid ofH
A. He was laid ·off because we had no further need for him
in the particular capacity he was employed.
Q. Does he now drive an automobile?
A. I have recently seen him driving them. I don't know
about today, but I have seen him in .the last thirty days driving one.
Q. You mean in Franklin Y
page 195 ~ A. In Franklin:
Q. Did you at any time ever have occasion to
talk to Mr. Blythe with others who had been away on a tdp
with him about meals and the expenses of the meals?
A. I remember one instance when they had been to Nor~
folk and Mr. Blythe and several boys who were with him
were driving trucks and they came in in the ·early part of the
afternoon and went over to the cafe to buy lunch, and the
next day I objected to it due to the fact that they should have
gotten their lunch at home.
Q. You saw them in the cafe 7
A. Yes.

a

,v
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They were eating?
'Phey had ordered and were waiting for their meal.
Was George Blythe with them waiting for his meal?
Yes, sitting at the table with them.
Q. Vlhat cafe was that,
A. The K & M Grill in Franklin.
Q. Who owns itY
A. Jim Asterius.
Q. His real name is Augustus Asterius, I think. Since the
1st of October, 1943; that is, this year, Mr. Holland, has
Mr. George W. Blythe done any work for the Virginia-Carolina Motors 7
A. Some.
page 196 ~ .Q. Will you tell me what is the earliest date in
1943 that he did any work for the Virginia-Carolina Motors Y
.
A. On October 19, 1943, he drove from Franklin, Virginia,
to Norfolk, Virginia, a new '32 passenger Ford bus.
Q. What did he get paid for that?
A. $2.50.
Q. What was the next work he did for the Virginia-Carolina Motors 7
A. The next trip he took for the Virginia-Carolina Motors
was on October 22, at which time he went to Warrenton, Virginia, by way of Washington, D. C. to bring back a new 158
inch wheel base Ford truck with cab. '
Q. Is that a medium or big truck!
A. It is a large truck.
·
Q. How much did he get for that Y
A. $5.00 plus expenses.
Q. Plus what Y
A. Expenses.
Q. And how much were the expenses Y
A. $1.90.
·
Q. That was supposed to include his meals while he was
away?
A. That was the meals.
Q. What was the next trip he took7
page 197 ~ A. The next trip he took was from Franklin,
Virginia, to Richmond, Virginia.., on October 26,
1.943, at which time he drove a forty passenger bus carrying
inductees to the induction station at Richmond.
Q. That was on October 26th?
A. Yes.
Q.
A.
Q.
A.

1
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Q. That was not but four or ·five days ago. That was a
week ago tomorrow, was it!
A. It was just recently.
Mr. Martin: October 26th was last Thursday.
Mr. Bowles: On Tuesday.
The Court: It was October 26th, no matter what day of
the week it was.

By Mr. Parker:
Q. Did he do his work satisfactorily with all of this work·
that he did for you?
A. Yes, sir.
Q. How, long was the longest trip he took recently!
.l\.. To Warrenton via Washington, D. C. That took two
days.
Q. He was away over night 7
A. Yes.
Q. How long was he gone when he took the inductees to
Richmond!
A. All day.
page 198} Q. What time did he leave!
A.· Around eight o'clock in the morning.
Q. What time did he take the bus away from the VirginiaCarolina Motors Y
A. Around 8 o'clock.
Q. He went up via Courtland and Petersburg, did he Y
A. Yes.
Q. What time did he get back?
A. After I had left the office which was at 6 o'clock in the
afternoon.·
Q. You mean it was 6 o'clock when you lefty
A. Yes.
Q. You don't know what time he got back!
A. No, sir.
CROSS EXAMINATION.

Bv Mr. Martin:
"'Q. Mr. Holland, Mr. Blythe worked :for your company from
the 29th of August, 1942., until November 3, 1942, so that was
September, October and three dais in November that he
worked. ·The speed limit of 35 miles an hour was then in
force, was it not Y
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A. I don't know when that law went into effect.
Q. You remember Pearl Harbor was the 7th of December,.
page 199 ~

1941T
A. Yes. .
:
.·Q. The speed limit. went into effect before that,

didn't itf
A. I still say l don ~t remember when the speed limit went
in. ·
Q. Then after that he worked for you last month, in October, on the 19th, and he earned $2.50, and on the 22nd I think
yon said he went .to Warrenton by way of Washington¥
A. Yes:
Q. Is that Washington, D. C.f
A. Washington., D. C.
Q. He was gone ·then a couple of days, or how long,.
A. A couple of days.
Q. He was gone at least two days f
A. Yes .
.Q.. His whole expense account was $1.901
A. The $1.90 was. for his meals. His room was paid by
the owner of the Virginia-Carolina Motors, who was with him
during the time he was on that trip.
Q.. The $1.90 covered all his meals, presumably six meals
for that trip, three a dayf
A. That is all the expenses he asked for.
Q. Then on the 26th of October he ran a bns to R.icl1mond,
I believe .you said, with inductees f
A. Yes.
page 200

~

WILLIAM RAYMOND EDWARDS,
a witness on behalf of the defendant, being first
duly sworn, testified as follows:

By Mr. Parker:Q. You are Mr. William Raymond Edwards, and you live
in Franklin, Virginia., do yon not f
A. Yes, sir.
Q. You haven't been there a lot Iatelyf
A. No, sir, not so much.
Q. They call you Buck, don't they f
A. Yes, sirr
_
Q. You were in the Navy for sometime f'
A. Yes, sir, stayed there nine months.
Q. And now you .have been discharged 011 account of injury¥
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A .. Yes, sir.
· Q. Buck, you have been off on some of those trips you have
heard Mr. Holl~md talking about, conducted by George
Blythe, have you not f
A. Yes, sir.
Q. Do you remember a long· trip you took up in Carolina?
A. I don't remember much about that.
Q. ·wm you tell me what you do remember!
A. The only thing I remember about it was at a boarding
house. We eat.breakfast there that morning.
.
Q. What time of day did you leave Franklin
page 201 ~ when you left on that tripf
A. That was early in the morning.
Q. There were several boys on that trip f
A. Yes, sir., several of us.
Q. All of them were in charge of George Blythe 1
A. Yes, sir.
Q. George was taking that trip for the Virginia-Carolina
niotorsi
.
A. Yes, sir.
Q. And he was doing the driving f
A. Yes, sir.
Q. You left about 7 o'clock one morning?
A. Early. I don't know what time it was.
Q. When did you get back?
. A. Three days.
Q. Three days afterwards f
A. Yes, sir.
Q. So you were away with Mr. Blythe three days and two
nights f
A. Yes, sir.
Q. ·where did you put up at night, what kind of places f
A. Stopped at tourist homes.
Q. ,vhere would you eat meals f
A. Ate breakfast there.
Q. Did George Blythe eat with you f
page 202 ~ A. Yes, sir.
Q. Did he eat the same thing you ate¥
A. At the boarding house, yes.
Q. ·Where did you get your lunches Y
A. Stopped at some restaurant.
Q. On the hig·hway f
A. Yes, sir.
Q. And George Blythe ate with you Y
A. Yes, sir.
. :1
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Q. And ate the same thing you did 7
A. I don't know,. He didn't sit at the s~e boot4 with
us.
Q. Did you sit in the same booth with him at all in any
of those highway places Y
A.. I don't know.
Q. You were at the same table in the tour~t homesf
A. Yes, all together then.
Q. "\\r11ere would. yon eat suppers!
A. In the restaurants alongside of the road.
Q. Would you eat $Upper in the tourist home?
A. No. It was late when we got in there that night, :iround
10 o'clock.
Q. vVba t were you riding in?
A. Was driving a pick-up. ·
Q.. What was George driving Y
page 203 ~ A. A bus.
Q. What kind of bus do you mean?
A. A 32 passenger, I think.
Q. A 32 passenger bus Y
A. Yes.
Q. Did he drive it all the way up and back to Franklin!
A. Yes, sir.
Q. So he drove a 22 passenger bus for three daysY
A. Yes.
Q. You went to what cities Y, What was the farthest one
you went to?
.
A. I don't know what the name of it was.
Q. What state was it in·?
A. It was in Carolina.
Q. North or South Carolina?
A. North Ca-rolma.
Q. Was it.A. Buena Vista, I think.
Q. Did you go to Asheville, North ·Ca:roliwl., on !this trip.?
A. Yes.
Q. And this other place you went to was farther away fi,om
Franklin than Asheville!
A. Yes, sir.
Q. You didn't in 1942 go t>n any kips mth him
page 204 ~ while he was wo~king £or th~ Virgima-0.arolina
Motors?
A. No., sir, not that I know of.
Q. That was in 1942 ,that you wer.e talking ,about, this long
tripY

'"!:,
~
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William Raym,01id Edwards.
A.
Q.
A.
Q.

4.

Q.
A.
Q.
A.
Q.

A.
Q.
A.

Yes, sir..
.
Can you spot the month in 1942 Y
No, sir.
Was it cold weather Y
It was cold up there w~n w~ got np there.
Up in the mountains 1
Yes, sir.
"\Vas it before Thanksgiving or after Tlumksgiringf
I don't lmow, sir.
You iare not sur.eY
No. .
It was ))eio1. e New Year's ±his y~r., in 19421
Yes, in 1942.
CROSS ~XAMINATION.

·By Mr. Martin-:
Q. Was it between Christm~s and New Year's, 1942!
A.. I ·dop 't }mow, sir.
Q. Do you think it was, or noU
A. I think it was.
page 2D;5} Q. Was it befiore or after ChristmasJ

A. ItwasbeforeChristm.a~

Q. Bef-ore Chp.B!mas1
·
·
A. Yes, sil'.
·
Q. Was it before the first of DeeemberY

A. I can't .say.

Q. Was it a station wagon that Mr. 'Blythe drove1 Think
a minute.
A. ·I tbink it was a bus, if 1 am not mistaken.
Q. Are you ~ure it wat,l
A. I trunk it was a bus. If I am not mistaken., it was.
Q. Wbat did you drivej
A. I didn't drive tmythlng up tp:ere.
Q. Did you go up tber.e t.o brmg something back?
A. Yes.
·
Q. MT. 'Blythe, I suppose., -drov.e you ·up . and you ·dr-0ve
something back?
A.. Yes,, sir.
Q. Wher~ do :you work nowt
A ..T1\ggart Corporation.
·page .206 }

m-

Mr. iParker : ·The ·defendants h8:v;e seen
:stmcfions offered ihy d;he piamtiff m.arke.d l-P,
2-P, and il-P, :and W40 •waµt to object to :tihe gr.a.nting m: rohese
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or of any other instructions on behalf of the plaintiff on the
ground that there is no testimony in this case on which to
base a verdict and judgment for the plaintiff against the
Camp Manufacturing Company, the Chesapeake-Camp Com,pany having in effect been dismissed from the case by order
of the court granting our motion to strike the plaintiff's testimony as to that defendant, and on the further ground that
there is no evidence to sustain these three or any other instructions for the plaintiff in this case.
Mr. Bowles: And on the further ground as sJated with
respect to all the motions, pleas, and all other
page 207 ~ actions taken in this case by the defendant. We
have got motions, we have a demurrer., and we
rely on everything· we have said up to this time.
The Court: Is there any other objection to No. 1 f
Mr. Parker: "\Ve object to the granting of Instruction No.
1-P for the reason that it is indefinite in its meaning, therefore, confusing, and that it is an incorrect statement of the
law. We want to specify the words in that instruction which
say, "Represented by the defendant as simple Coca-Cola."
I don't know what simple Coca-Cola is, and it is simply confusing to the jury.
The Court: I have struck out the word ''Simple.''
J\fr. Parker: "Represented by the defendant," should be
stricken out because there has been no representation by tbe
defendant in this case, and it is contrary-to the law. "Drank
the same,'' should be stricken ont because there is no testimony in this case that he drank same. His own testimony,
by which he is bound,, is that he took a little in bis mouth. The
testimony of the other witness, Palen, is that the amount he
took didn't. bring it down below the neck of the bottle. There
is no testimony in this case which would warrant the use
of the words, ''He drank the same." There is no testimony
in this case as to what was swallowed by tbe depage 208 ~- fendant, and that is what this instruction is addressed to, basin()' his injury thereon. That is an
incorrect statement of the law because it binds us to a
guaranty or warranty regardless -of any of the circumstances,
which is not the law in Virginia, and it is not the law by the
weight of authority in the United States.
Mr. Bowles: I would like to add to that one other objection, and that is that this instruction permits a recovery by
the plaintiff upon a series of inferences, none of which are
connected sufficiently or properly with the other, and none
of which, separately or together, are sufficient to charge this
defendant with liability for what o<;curred to Mr. Blythe..
Mr. Parker: The defendant objects and excepts to the
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granting of Instruction P-2 because it is contrary to the law
and there is no evidence to support it, our reasons having been
previously stated in argument on pleadings, and on argument
on the law and motions before the Court, and all of those
reasons apply to this instruction.
The defendant objects and excepts to the granting of instruction P-3 because there is no evidence to support it, be·
cause it is contrary to the law and contrary to the evidence,
and because it is uncertain in meaning, especially as to the
last clause.
page 209 ~ The Court: I am frank to say I don't exactly
understand that last, as to the nature and extent
of the injury.
Mr. Parker.: That is not the usual language used in damage instructions as far as I know of in personal injury cases.
Mr. Martin: vVe are not wedded to these particular words.
You can put '' and considering the nature and extent of the
injury,'' instead of "In relation to each other."
The Court: Doesn't the other part cover it anyway! I
will strike out the last line, grant it., and note your exception.
Mr. Martin: We save the point on the amendment or
alteration.
Mr. Bowles: I want to add another objection to Instruc- .
tion No. 1. I just happened to notice it. There is no instruction here that tells _the jury they have got to believe anything .
by a preponderance of the evidence. The burden of proof
is on the other side.
Mr. Martin: That is a matter for a separate instruction.
The Court: I will give you an instruction on it.
Mr. Bowles: I think this instruction should state that thev
must believe by a preponderance of the evidence.
pag·e 210 ~ ]\fr. Martin: That is a matter for a separate instruction.
i\Ir. Bowles: The defendant objects and excepts to the
refusal of the Court to grant Instruction A on the gTound
that it states a principle of law heretofore relied on in this
case, in support of which the defendant has repeatedly stated
its position.
The defendant objects and excepts to the refusal of the
Court to grant instruction B on the ground that it correctly
states the law of burden of proof, and it is prejudicial error
to this defendant to refuse to grant an instruction telling the
jury that the plaintiff must establish his case by a preponder.ance of the evidence and that if there is an equipoise of evidence that the plaintiff cannO'L recover, and we .expressly object and except to the refusal of the Court to tell the jury
.thnt they must not be influenced by conjecture, surmise or
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sympathy. It is a stock instruction given by courts throughout the entire Commonwealth in cases of this character.
The defendant objects and excepts to the refusal of the
Court to grant Instruction C on the ground that it is a correct statement of the law as related to the evidence in this
case, and with particular reference to the fact that the evidence of all of the doctors does not disclose more
page 211 }- than an equal probability in any event that the
plaintiff has a condition of cancer, and regardless of that, all of the evidence of the physicians, without contradiction., is to the effect that if he does have it now it did
not proceed from any of the circumstances connected with
the drinking· of whatever he did drink out of the bottle of
Coca-Cola in question.
In addition to that, we further except to the refusal of the
Court to gTant this instruction C in connection with the
Court's refusal, notwithstanding that it set aside two days
for the trial, and notwithstanding that counsel for the plaintiff have refused to cooperate to bring out the truth about the
medical evidence in this case, notwithstanding the Court's
refusal to admit the deposition of Dr. Brinkley, and notwithstanding his refusal of request on the part of defendant for
· indulgence to continue the trial of this case, which was originally set for two days, until tomorrow morning in order to
secure the testimony of Dr. Brinkley, the physician and
surgeon who operated on this man, and who would testify,, as
Ms deposition shows, that this man has no cancer, and could
not have a cancer and that said, cancer, even if he had one,
could not be connected in any way with this alpag·e 212 }- leged injury because there was no sign in his
stomach of any burning or injury by caustic, acids
or other substance or for any other reason.
The defendant objects and excepts to the refusal of the
Court to gTant Instructions D, D-1, D-2 and D-3 for the reason that they correctly state the law applicable to tl1e evidence in this case, it being essential in this case that the
plaintiff must establish something by a burden of proof.,
namely, that the liquid was in this bottle as the result of
some representation upon which the plaintiff had a right to
rely.
The several instructions noted take care of the defendant's
view that if the liquid was either in the Coca-Cola or it was
just as pro~able that the liquid was in the Coca-Cola when it
was bottled in the Norfolk Coca-Cola Bottling Works as that
it was not, there is no liability in any event on the defendant;
secondly, that in any event this instruction necessarily should
be given even upon the Court's attitude with regard to the
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implied warranty_ of suitableness for the purpose for which it
was intended. There must also be evidence that the storekeeper ought, in due course of his business, to have known
that acid ~as bottled in the Coca-Cola in the original sealed
package, .and had an opportunity to discover that there was
or may have been something· in the sealed bottle
page 213 ~ other than Coca-Cola superior to such opportunity for such discovery ~n the part of the plaintiff.
Mr. Bowles: I would like to add that we are trying a case
of a sealed trade name Coca-Cola bottled by a reputable
manufacturer, and not withstanding that we are in Smithfield we are not trying a ham case like the Kroger Case recently decided by the Appellate Court in wl1ich it was distinctly implied that the implied warranty chargeable to the
retailer must in any event rest upon the same ground on
which the purchaser has a. right to rely upon such superior
knowledge of the retailer selling an unsealed package.
The defendant objects and excepts to the refusal of the
Court to grant Instruction E because the Court declined to
~ubmit to the jury for its consideration the evidence of the
witness, Palen, who first stated in effect that he was not
sent to purchase Coca-Cola by the plaintiff, Blythe, but on the
contrary his statement in this matter was to the effect that
without direction from anyone he simply, in accordance with
a custom that someone in the crowd of workers would go and
get something to eat or drink, that he, on his own initiative,
went to the store and brought back Coca-Cola for himself
and others, and that such others didn't know that
pag·e 214 ~ he was doing so until he returned.
The defendant insists that this instruction
should in any event be submitted to the jury in order that
tl1e jury might determine whether there is privity in this case
as required by the decision in the Colonna. Case. _
The defendant objects and expects to the refusal of' the
Court to grant its Instruction F on the ground that it is a
correct statement of the law and applicable to the facts in
this case for the reason that the evidence does not show any
more than a probability that the defendant was connected
with the occurrence which the plaintiff claims took place,
along with one or more equally probable causes with which
it was not connected.
The defendant objects and excepts to the refusal of the
Court to grant Instruction G as tendered, and specifically
to the refusal of the Court to grant paragraphs stating that
the plaintiff must know that the harmful liquid was not bottled by th~ manufacturer, but on the ~o:o.t:rary same was placed
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in the bottle after it was received by the retailer, this defendant, before it was delivered by it to Palen; and to the
paragraph with :respect to the requirement that the plaintiff
cannot recover if he ·had reasonable opportunity, in the exercise of ordinary care for his own safety to observe .or detect
the harmful nature of the liquid which he underpage 215 ~ took to drink.
One theory upon which the Court was requested
to strike the evidence in this record is that if the plaintiff had
an opportunity to observe the harmful effect of the liquid
and didn't, he takes himself outside the implied warranty and
cannot then rely thereupon because he, as well as the retailer,.
had an equaJ opportunity, or perhaps a better o.ne, to discover its harmful effect.
!fr. Martin: The plaintiff objects and excepts in the matt.er of inst.ruction as follows, to-wit:
To the granting of Instruction Hon the ground that it does:
not correctly state the law, and also because on the facts in
this case and on the warranty, it is perfectly plain that the
warranty was made and breached, and that the instruction
is very misleading in that it would seem to make it necessary
for the plaintiff to prove very specifically the duration of an
injury as to the numl?er of days, weeks or months, while only
a general requirement of this sort could be required at the
most.
The following are all the instructions which
page 216 } were granted; the first three thereof being granted
at th~ request of the plaintiff, an.d the last one at
the request of the defendant, and the. objections thereto are
her~inbefQre shown.

page 217

f

l P.

The Court instructs the jury that if they believe from the
evidenc~ that the defendant sold to the plaintiff, through
Richard C. Palen, a drink represented by the defendant as
Coca.,,Cola, and that the pl~intiff drank the same, or a portion thereof and that it contained an injurious drink, and
thereby th~ plainti.ff 'Yas injured, then it is the duty of the jury
to find f'or the plamtiff.
page 218

~

· 2 P.

The Conrt instructs the jury that the defendant in selling
a drinlr as Coca-.Cola, impliedly contracted and warranted
that i~ was Cooa...~ola and :fit for human consumption. .
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3 P.

The Court in~tructs the jury that if they find for the plaintiff, George W. Blythe, they should allow him whaJ they
believe from the evidence will be adequate compensation for
the injury suffered by him as a result of the drinking of the
harmful substance or fluid from the bottle, including pain and
suffering, expenses, disability, loss of income and earning
capacity.
page 220 ~

INSTRUCTION NO. H D.

The court ·instructs you that the burden of proof resting
on the plaintiff in this case includes not only the burden of
establishing the defendant's liability to him but also 1he
burden to establish by the preponderance of evidence the
nature, extent and duration of any injury he may claim. The
plaintiff must show ·by such preponderance of evidence that
each specific complaint or ailment claimed by him as an element of damage was a direct result of the circumstance on
which he relies for a recovery. It is not sufficient for him
to show that any such particular complaint or ailment may
or may not, with equal probability,, have resulted from such
circumstance or from natural or other causes. The court
therefore tells you that, even if you find for the plaintiff,
in assessing his damages, you must not consider any element
of damage or expense except those which you believe from
a preponderance of the evidence were directly caused by the
liquid taken into his mouth from the Coca-Cola bottJe on the
occasion in question.
page 221

~

page 222

~

The f ollowiug ten instructions are all the instructions asked by defendant and refused. And
defendant's 'object.ions and exceptions to the refusal are heretofore shown, to-wit:

INS.TRUCTION NO ..A D.

The court instructs the jury that there is no evidence before you on which you may find a verdict for the plaintiff
in this case.
page 223

~

INSTRUCTION NO. B D.

The court instructs the jury that the mere fact that the
plaintiff was injured by taking into his mouth liquid of a harm~
ftil nntnre from a Coca-Cola bottle· raises no presumption
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whatever that the defendant was in any way connected therewith or responsible therefor. On the contrary, the burden
of proof is upon the plaintiff throughout the trial of this case
to establish by a preponderance of the evidence every element
of his case necessary to establis~ that the defendant was
responsible for his injury.· I£ you believe from all the evidence that it is just as probable that the plaintiff's injury
proceeded from a cause or causes for which· the defendant
was not responsible as that it proceeded from a cause or
causes for which the defendant was .responsible, then the plaintiff has not borne the burden of· proof to establish .the defendant's liability for his injury and cannot recover and you
must find a verdict for the defendant.
The court tells you further that you must consider this case
solely on the evidence submitted to you and on the law laid
down in the instructions of the court and you must not allow
any sympathy you may feel to influence you in arriving at
your verdict. Your verdict must not be based, in whole or
in part, on conjecture, surmise, or sympathy. It must be
based solely on the evidence in the case and the instructions
of the eonrt.
page 224}

INSTRUCTION NO. C D.

The court instructs the jury·that the' plaintiff has not established by a preponderance of the evidence that he is suffering
from a cancer of the stomach caused by drinking injurious
liquid from a Coca-Cola bottle under the circumstances shown
by the evidence in this case, and, ·even if you find a verdict for
the plaintiff in this case, in assessing his damages, you must
give no consideration whatever to the contention herein made
that the plaintiff may be suffering from cancer of the stomach.

a

page 225

~

INSTRUCTION NO. D D.

The court instructs the jury that, if you believe from all
the evidence in this case that it is just as probable that the
harmful liquid which injured the plaintiff was in the CocaCola bottle from which the plaintiff undertook to drink when
it was bottled and sealed by the Norfolk Coca-Cola Bottling
Works, Inc., and subsequently sold to the defendant for resale, as that it was not in such bottle when it was so manufactured and sold to the defendant, then there is no basis
for a recovery by the plaintiff from the defendant in this
case and you must find your verdict for the defendant.
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INSTRUCTION NO. D-1.

The court instructs the jury that, if you believe from all the
evidence in this case that the harmful liquid which injured
the plaintiff was in. the Coca-Cola bottle from which the
plaintiff undertook to drink when it was bottled and sealed by
the Norfolk Coca-Cola Bottling Works, Inc., and subsequently
sold to the defendant £or resale, and you further believe that
there was nothing about such bottle that would pnt a reasonably prudent storekeeper on notice that it contained any acid
or other harmful liquid, then there is no basis for a recovery
by the plaintiff from the defendant in this case and you must
find your verdict for the defendant.
page 227 }

INSTRUCTION NO. D-2.

The court instructs the jury that 1 if you believe from all
the evidence in this case that the harmful liquid which injured the plaintiff was in the Coca-Cola bottle from which
the plaintiff undertook to drink when it was bottled and sealed
by the Norfolk Coca-Cola Bottling Works, Inc., and subsequently sold to the defendant for resale, then there_ is no
basis for a recovery by the plaintiff from the defendant· in
this case and you must find your verdict for the defendant.

INSTRUCTION NO. D-3.
page 228 }
The court instructs the jury that, if you believe from all
the evidence· in. this case that it is just as probable that the
harmful _liquid whieh injured the plaintiff was in the CocaCola bottle from which the plaintiff undertook to drink when
it was bottled and sealed 'by the Norfolk Coca-Cola Bottling
Works, Inc., and subsequently sold to the defendant for resale, as that it was not in such bottle when it was so· manufactured and sold to the defendant, a:nd yott further believe
that ther·e was nothing about such bottle that would put a
reasonably prudent storekeeper on notice that it contained
any acid or other harmful liquid, then there is no basis for a
recovery by the plaintiff from the defendant in this case and
you must find your veFdict fo.r the defendant.
INSTRUCTION NO. E D.
page 229 ~
The court instructs the jury that if you believe from all
the evidence that it is just as probable that :Blythe did not
send Palen to buy for him the· bottle of Coca-Cola from which
he undertook to drink, as that he did, and that it is j.ust as
probable as not from the evidence that P_alen bought the bottle
and brought it to Blythe as· a gift without any instructions
I.
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from Blythe to do so, then there is no basis for a recovery
by the plaintiff from the defendant in this case and you must
:find your verdict for the defendant.
·
page ,230 }-

INSTRUCTION NO. F D.

The court instructs the jury that if yon believe from all
the evidence that it is just as probable that the bottle from
which Blythe undertook to drink was not the bottle sold to
Palen by the defendant, as that it was, then there is no basis
for a recovery by the plaintiff from the defendant in this
case and you must find your verdict for the defendant.
page 231

r

INSTRUCTION NO. G D.

The court instructs the jury that in order for you to :find
a verdict for the plaintiff in this case, you must believe that
·each of the following has been established by a preponderance of the evidence.
1. That Palen was directed by Blythe to purchase for him
and that Palen did purchase from the defendant for Blythe
at his direction a. bottle purporting to TJe Coca-Cola.
2. That the bottle so purchased by Palen was the same
bottle, containing at the time the same contents, from which
Blythe undertook to drink.
.
4. That the harmful liquid in said bottle was not bottled
and sealed therein by its manufacturer, Norfolk Coca-Cola
.Bottling Works, Inc., but on the contrary that the same was
placed in said bottle after it was delivered by the manufacturer to the defendant and before it was delivered by the
.defendant to Palen.
·
. 5. That the plaintiff had no reasonable opportunity in the
exercise of ordinary care for his O"Wn safety to observe or
detect the harmful natnre of the liquid which he undertook
· to drink.

page 232

~

And the jury having heard the foregoing evidence and the instructions of the court, f onnd a
verdict for the defendant, and the plaintiff moved to _set aside
the verdict and grant a new trial on the grounds that the
verdict was contrary to the law and the evidence, plainly
wrong, and witbout evidence to support it, whicll motion the
court overruled, and the plaintiff dnly excepted . on those
grounds, and the court entered judgment for the defendant.
And the plaintiff presented this, his Bill of Exceptions No. 1
on the 13th day of December; 1943, whicI1 was duly signed
and made part of the record in this case on tllat day after it
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duly appeared in writing that the defendant had been given
proper notice of the time and place of- presenting the same,
and this Bill of Exceptions is also forthwith filed and lodged
with the clerk of this court.
B. D. WHITE,
Judge of the Circuit Court of
Isl~ of Wight County.
A cO})Y, teste.
B. D. WHITE.
page 233 } Virginia :
In the Circuit Court of Isle of Wight County.
George W. Blythe

v.

Camp Manufacturing Company, etc.
To counsel for defendant in the above named cause.
Take notice, that George W. Blythe, said plaintiff, by counsel, will on the thirteenth day of December, 1943, at i :30 P. M.
o'clock, present to the judge of the above named court, in the
courtroom of the Circuit Court of the City· of Portsmouth,
Virginia, Bills of Exceptions, and exhibits, in the above entitled cause, in order to have them properly made part of
the record in this cause.
Further take notice, that said plaintiff by counsel, at noon
on the twenty-first day of December, 1943, will apply to the
clerk of the Circuit Court of Isle of Wight County, in his
office, for a tra.useript of the record in this case, in. order to
apply for a writ of error and supersedeas.
GEORGE W. BLYTHE,
By JAS. G. MARTIN,
of counsel.
Legal and Timely Service of above notice acknowledged,
Dec. 9th, 1943.
AUBREY R. BOWLES, JR., p. d.
of Counsel.
page 234 }- Virginia:
In the Circuit Court of Isle of Wight County~
George W. Blythe

v.
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To counsel for defenda t .in the above named cause.

· Take notice, that GeJge W. Blythe, said plaintiff, by counsel, will on the thirteenth day of December, 1943, at 1 :30 P. M.
o'clock, present to the jhdge of the above named court, in the
couttroom of the Circttit Court of the City of Portsmouth,
Virginia, Bills' of Excegtions, and exhibits, in the above entitled cause, iri order tor have them properly made part of the
record in this cause.
Further take notice, that said plaintiff by counsel, at noon
on the 21st day of Dec~mber, 1943, will apply to the clerk of
the Circuit Court of Isle of Wight County, in his office, for
a transcript of the reco~d in this case, in order to apply for a
writ of error and s'lepetsedeas.
· ··
1

GEORGE W. BLYTHE,
~y JAS. G. MARTIN,
of counsel.
Service of above notice acknowledged, Dec. 9th, 1943.

page 235

.

I

~ Virginia:

j

JOHN C. PARKER, JR., p. d.
.

·

.

· In the Clerk's Office /of the Circuit Court of Isle of Wight
County on the 24th. day of January, 1944.
·
·

.

. I

.-

I, R. A. Edwards, ·qlerk of the Circuit Court" of .Isle of
Wight County, Virginia, do certify that the fore going is a true
transcript of the recor~ in the case of George W. Blythe v.
~orfolk Coca-901a Bo~ftling Works, Incorpo.rated, in its own
right and trading as Suffolk Coca7Cola Bottlmg Works, Camp
Manufacturing Compa4y, a Virginia Corporation, and Chesapeake-Camp Corporation, a Virginia Corporation, lately pend..
ing· in said Court.
/
.
I further certify thaf the same was not made up and completed and delivered ,ntil the defendant had received due
notice thereof and of the intention of the plaintiff to apply
to the Supreme Court /of Appeals of ,Virginia, for a writ of
error and supersedeas to the judgment therein.

I
I

Teste:

I
A Copy-Tjste:

R. A. EDWARDS, Clerk.
M. B. WATTS, C. C.
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