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RULE 14--BRIEFS
1. Form and contents of appellan t's brief. The opening b r ief o f the appellan t (or
the p etition for appeal when adopted as the op eni ng b r ief) shall contain:
(a) A subject index an d table of citation s w ith cases alphabetically arranged.
Cita tions o f Virginia cases m u st refer to the V irginia Reports a nd , in addition, may
r efer to other r eports containing su ch cases.
(b) A brief statement of the mater ial p roceedings in the lower cour t, the errors
a ssigned, a nd the quest ion s involved in t he appeal.
( c) A clear and concis e statem en t o f the facts, w ith r efere nces to the p ages of
the record wh ere ther e is any possibility that the other s ide m ay question the statem ent. \ \There t h e facts ar e contro,·cr ted it s hould be ~o stat ed .
( d) A rg um e nt in s uppo rt o f th e position o f appellant.
The br ief sh all be signed by at leas t o ne attorney practicin g in thi s court, g iving
his address.
T he appellant m ay adopt th e p eti tion for appea l a s h is op1' 11 ing brief hy so s tating
in the petition, or by g i\'ing to o pposing counsel written notice of s uch in tention
within five day s o f the receipt by appella n t of the p r in ted r ecord, and by fil ing a
copy of s uch notice with the cler k of the cou r t. No al leged error n o t s peci fi ed in the
openin g b rief o r pet it ion fo r appeal shall b e admitt ed as a ground for argument by
appellant on the hearing of the ca use.
2. Form and contents of appellee's brief . The brief for t he appellee s hall contai n :
(a) A s ubj1•rt index and table of cita tions w ith cases a lp habeti cally arrang ed .
Citat ions of Virg in ia cases m us t r efer to the Vi rginia Reports a nd, in addition, m ay
refer to o the1- r e po r t s con taining- s uch cases.
( b ) A statem ent of the case and o f the points involved , if the a ppellee d isagrees
'tji th t h e sta tem en t o f appellant.
(c) A s tatement o f the [act s w h ich ar e necessary to co r rect o r a m pli fy the sta tem ent in appellant's brief in s o far as it is deem ed erron eous o r in ac.lel!uate, with app ropriate refer ence to th e pag es of the record.
(d ) Argumen t in su pport of the position o f appd lee.
T he brief s ha ll be s ig ned by a t lea st o n e attorn ey pra cticin g in t h is court, g iving
his ad dress.
3. R eply brief. The rrply b r ic£ ( if any) of the a ppellan t s hall conta in all the autho ri ties r elied on b y hi m, not r efer red to in h is peti t ion o r o pening brief. In other
r esp ect s it s hall conform to the r equ irem ents for appc llee's brief.
4. Time of filing. (a) Civ il CaNcS. T h e opening brief o f th e a ppell ant ( if there be
01 e in addition to the petition for appeal) shall b e filed in the cle rk's onice w ithin
fi fteen days after the r eceipt by counsel fo r appellant of the prin ted r ecord, b ut in no
event less t han twen ty- five days befor e t he fir st day o f th e sess ion al which the case
is to be hear d . Th e brief of the appellee sl1all b e filed in the clerk's o ffice no t la te r
t ha n ten days befo r e the firs t day of th e s e;;sion at w h ic h the case is to b e heard. The
reply brid of the appe llant s ha ll he filed in the cler k's office n N later than th e day
b efore the fi rst day o f the sess ion at w h ich t h e cas e i~ to b e heard .
(b) Cri1ninal Crrnes. I n criminal ca$CS brief, mu, ! be fil c<l within t he ti m e spec ified
in civil cas es; pro,·id ed, hmYc,·cr, thal in those cases in which th e r ecords have n ot
been p rin ted and dcli,•c:'r ed to coun sd at least twenty- fiv e da ys befor e the beg inn ing
o f th e n ext ses sio n o f the court. s uc h case s s hall be p laced a t the foot o f th e docket
for t hat s ession of th e co urt . an d t he Co mmon weal t h's brief s hall be fill- cl at leas t ten
days prior to the railing- of the ca s l', ancl th e rep ly brief for the p lai111iff in error not
later than the d ay befor e the ca"e is ca lled.
(c) ,~ tipnlation of cou11 sel as to fil ing. Counsel for o pposing parties m ay fi le ,vith
the clerk a w r itten s tipu la tion chan g-ing the time for filing- hricfs in any case; pr o,·ided, h ow eve r, that all br ids mu, t be file,J not later th an t he day b c· fore s uch case
is to be h eard.
5. Number of copies to be fi led and delivered to opposing counsel. T wenty copies
o f each brief shall be fil ed w ith th e clerk of th e c0ur l. a nd at lras t two copies mailed
or delivered to 0pposing couns el 011 or bc[on· the day o n which the brid i~ fikd .
6. Size and Type. B rief~ shall be n in e in ch es in Ien g-th an d s ix inche s in width . so
as to conform in dimen sion~ to the pri nted record, ancl shall be pri n ted in type no t less
in size. as to h eii:rht and width, tha n t he type in wh ich th e recor d is p rin ted. T he
r ecor d numb er of t he ca~e and n am es o f coun sel shall be p ri nted on the fron t cover o f
a ll b r iefs.
7. Non-complian ce, effect of. The cle rk of t his court is directed n ot to r ece ive o r
fi le a b rief w h ich fai ls lo com ply w ith the r equ ir em ents of this rule. Tf nei ther sicle
h as fi led a propC'r brief the cause will n ot h e hearcl. If on e of t he nar lies fa ils to fi le
a proper brief I c can not be heard, hut the case wi ll be heard c.i· par t l' upon th e arg n.
m ent of the party by w hom th e b r ief has been fil ed.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2904
RAYMOND (BUSTER) :McDANIEL, Plaintiff in Error,

versus
COMMON"\VEALTH OF VIRGINIA., Defendant in Error.

PETITION FOR WRIT OF ERROR.

To the Honorable Chief Justice and Associa.te Justices of the
Supreme Court of .Appeals of Virginia:

Your Petitioner, Raymond (Buster) McDaniel, respectfully represents that he is greatly aggrieved by a judgment"
of the Circuit Court for the County of Campbell entered on
May 6, 1944, sentencing him to death by electrocution. A duly
authenticated transcript of the record, showing all of the incidents of the said trial and Petitioner's objections and exceptions taken during the progress of the trial, is herewith
presented and prayed to be read and treated as a part of this
Petition.
PROCEEDINGS.
Petitioner was indicted at the March term, 1944, of the
Circuit Court of Campbell County for the alleged murder on
the 7th of February, 1944, of one, Roy A. Alfred., and was
tried before a jury in said Court on the 24th and 25th days of
March, 1944, resulting in a verdict :finding Petitioner guilty
(;
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of murder in the :first degree and fixing his punishment at
death. Immediately upon the return of the verdict Petitioner,
by couns~l, .:moved the Court to set aside the verdict and grant
him a new trial on the ground that the verdict was not supported by the evidence, and for errors of law committed by
the Court during the progress of the trial, as shown by the
record, and thereupon the Court :fixed the 20th day of April,
1944., for hearing argument on the said motion. Before the
20th of April Petitioner learned that there had been a
2• •separation of the jury during the progress of the trial,
and thereupon, after due notice to the Commonwealth's
Attorney, :filed an additional motion in ·writing, supported by
accompanying affidavits, asking that the verdict be set aside
and a new trial granted on the additional ground of the separation of the jury. These motions were .heard together by
the Court on the 20th of April, 1944, at which time witnesses
for both Petitioner and the Commonwealth were heard bv the
Court, and at the conclusion of the argument of counsel the
Court overruled Petitioner's motion for a new trial on the
ground of the separation of the jury and Petitioner excepted.
The Court took under advisement Petitioner's original motion to set aside the verdict and grant a new trial, and on the
6th day of May, 1944, entered an order overruling Petitioner's
motion and sentencing Petitioner to death., to which action of
the Court Petitioner likewise excepted. Thereafter, on the
16th day of June, 1944, and within sixty days after the entry
of the :final order, the Judge of the said Court, after proper
notice to the Commonwealth's Attorney, signed Petitioner's
bills or certificates of exceptions, and Petitioner, after due
notice to the Commonwealth's Attorney, thereafter applied
for, and obtained, the accompanying copy of the record in
the said case from the Clerk of said Court.
THE FACTS.
Petitioner is a young white man, about thirty years old,
born and reared on a farm in Campbell County. He was a
good worker and never known to be in any kind of trouble
before except for intoxication. He was wholly uneducated,
being unable to read and write. ·There was a good deal of
insanity in his family and there was evidence that he was
not mentally normal and on a number of occasions had acted
in a crazy manner. . He was married and had six children, one
of whom was an idiot. At the time of the homicide hereinafter referred to, Petitioner was working in the rayon
3• mill •in the town of Altavista, and lived with his wife and
~hildren near the Southern Railway about a mile and a
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half from his place of work, and about half-way between Altavista and Lynch's Station.
.
The deceased, Roy A. Alfred, was some kind of· for_eigner
of very dark complexion and had been all over the world, and
was always telling tall tales about his experiences, and especially about big snakes he had seen. He had married a cousin
of Petitioner, and had several children. About a year or two
before his trouble with the defendant, Alfred came to Altavista to live with his family. Both he and his wife worked
at the Rayon Mill, but on different shifts. There was a path
used by a great many people· through the woods about fifty
yards from the Alfred house, which was also used by Petitioner in going to and from work. This path, however, did
not lead through the premises owned or rented by J:toy;·.Alfred, but was used by Petitioner and other workers in the
Rayon Mill. The relations between Petitioner and the deceased were very friendly up to a short time before the homicide on the 7th of February. Petitioner had twice accommodated deceased by complying with his requests for· loans of
small amounts of money, the first of which was· promptly
repaid just before Christmas, 1943. The second loan,· however, was not repaid and Petitioner got some one to write a
note dunning the deceased for the amount of the l~~n and
deceased left the money in an envelope for Petitioner with a
merchant with whom they both dealt, but did not _s~y~a:liything
to Petitioner about the matter. About the first ~t-t' ·of the
year it was reported to Petitioner that the deceased had come
to Petitioner's home in Petitioner's absence," aii¢1, at_ that
time, there were at Petitioner's home Petitione~'~ ·wife and
children and his mother, who was visiting -at the home, and
the wife of deceased, and that the deeeased was· ;heard to
make the remark that if his wife didn't keep away from Petitioner's home, deceased would put Petitioner under six feet
of earth. It was not shown in the evidence that the deceased's
wife was a frequent visitor to Petitioner's home, or that
4" ~Petitioner was undulv intimate with the deceased's wife.
It may be added., however, that an ·effort was made by·the
Commonwealth to show that Petitioner was having an affair with Mrs. Alfred. The only evidence, however, along
this line was the evidence of Alfred's ten-year old child, that
on one occasion J:>efore Christmas, 1943, Petitioner had driven
up to the Alfred h~me with a load of corn which he brought
at Alfred's ,request and put in an outhouse, and that while
on that errand be and Mrs. Alfred were in the outhouse together, but in the presence of a number of other people, kissed
and hugged her several times. This was denied by Petitioner
and was not supported by any other evidence. There was
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also evide~ce that Alfred and his wife both worked at the
Rayon Mill at some time, but not on the same shifts, and t}lat
Petitioner h,ad been seen walking with Mrs. Alfred to and
from the niill when they worked on the same shifts, and using
the path which everybody else used passing close by the Alfreds' home. No one had ever seen them together, however,
except on the public streets or in the company of a number of
other people.
A.long the first part of this year Alfred tried to stop Petitioner from using the path through the woods, and some
sharp words took place between them, but as the path did not
belong to Alfred and was used by Petitioner along with a
number of other employees of the Rayon Mill and the public
generally, Petitioner defied Alfred from stopping him from
using tlie path. The matter of the threats made by this foreigner against Petitioner's life and his interference with Pe..
titioner in the use of the path which was used by everybody
else was so unreasonable and without foundation or justification that Petitioner was greatly upset and disturbed, and as
this path was the most direct and convenient, if not the only
way Petitioner had to go to and from his work, that Petitioner did not know what other unreasonable thing Alfred
might do to him, especially when he was working on a night
shift, and, after consulting with some members of his fam5* ily, he got a pistol for *'self-protection, and he always
carried it with him. It is not sliown that Petitioner had
any previous experience with :firearms or had ever owned or
possessed one in his life before. But even with that precaution Petitioner was afraid to go along the path at night, and
when his shift changed so that he had to start to work at midnig·ht, he would go into town along that path during the daylight and wait at his sister's home in the town until time for
him to g·o to the mill. The matter preyed on his mind to such
an extent that at times he would break down and cry when
thinking about it.
·
Along about the 4th of February one of Petitioner's
brothers, who lived with his sister, Mrs. Morris, at Lynch's
Station, about four miles north of Altavista, met with an accident which rendered it necessary for some strong man to be
with him to turn him over in bed, as he weighed two hundred
and :fifty pounds. Mrs. Morris was a frail woman unable to
handle her brother, and besides she had a large number of
small children, all of whom were dependent upon wages earned
by Mr. Morris, who worked in Altavista and could not stay
at home to look after his injured brother-in-law. The members of the family, including Petitioner., Petitioner's mother,
his sister, :Mrs. Witt, and her husband and another brother
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who lived in Lynchburg, all came to see what they could do to
help out. Mrs. Roy Alfred, who was .also a cousin of Mrs.
·Morris, and who had always shown a disposition to he.Ip peo:ple in trouble, also came. Petitioner, who was better situated
than any of the rest to stay at the Morris home to help lift
his brother when he needed it, remained at the home several
days. Mrs. Alfred also remaihed to help Mrs. Morris with
the _housework and the children, but there was absolutely no
evidenc_e_ of any improper relations between Petitioner and
Mrs. Alfreel.
In the evening of the 7th of February,, Petitioner heard that
his wife was sick and he walked down the railroad to his home
between :Lynch's Station 3:nd Aitavista to see if she needed
. anything; asking- Lewi~ Morris, his fourteen-year old
6• nephew, to g·o along with *him for company, promising
to return with him to the Morris home. Petitioner did
not go into his home himself, but the Morris boy went in and
found out that Petitioner's wife was not sick and that everything was all right. }:le had been brooding for some time over
Alfred's unjust suspicions and hostile attitude toward himt
and had finally _concluded to try to talk matters over with Al;.
£red and straighten out any misunderstanding. The evidence
cl~arly showed that Petitioner was not only ignotant and unedu~ated, but also of such low order of intelligence that his
co_nduct led many people to. believe that he was of unsound
mind. This fact renders understandable much of what thereafte! occurred. He got the i\{o~ris boy to bring his overcoatt
as the night_ was. coolt and ~bile ort this errand the thought
occurred to him that he would like to see Alfred and see if he
could not. straighten :matt.er out.; .as he felt that Alfred was
mad at 4im for nothi~g, but .4e_ had reached the oonclufJion
that t~e best thing to do would ~e to have a talk and try to
straighten thinp;s out. It was a bright moonlight night., and
the~e was nothin~ at that time especially pressing, ahd so·
P~t1tioner walked on down with the Morris boy towards the
Alfred house. However, he did not f~el that he could 11imself
go on the premises, so he sen~ the. Morris boy to get Alfred
to come out along the path that led by a colored ~hurcb
throug)l the woods down to the railroad tracks. He did not
wan_t the Morris boy to. tell Alf~ed that Petitioner wanted to
see him, as he was. afraid Alfred would .either not cotne at all
or would come looking; for trouble. In his confession hereinaft~r _referred to 1 ancfin his te~timony; :Petitioner stated that
he 4id not tell the Morris boy what to tell Alfred, but the ]\for:.
ris b<:>Yt who was called as a witness for the Commoinvealth,
testified that Petitioner told him to tell Alfred that Alfred's
wife was at the Mords home and had been drinking, and the
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Morris boy testified that he told Alfred that. Alfred's ten~
year old son, however., who was also called for the Commonwealth, testifi~d that the Morris boy told Alfred that Alfred's wife had met with an accident up near the church.
However that may be, the evidence shows that as Alfred
7• •followed the boy along the path leading by the church
down to the railroad tracks, with the boy walking about
sixteen feet in front of Alfred, Petitioner, who was waiting
beside the path, stepped out into the path. The crux of the
whole case is what then happened. Petitioner testified, and is
nowhere contradicted, that as he stepped out into the path in
front of, and about eight feet from, Alfred and started to
speak without making any kind of threatening gestures., Alfred reached for bis pocket as if for a gun, and Petitioner
being afraid that be would be killed before he could make any
explanation, grabbed his gun from his pocket and fired one
shot. The Morris boy testified that he did not know, and
could not see, what threatening gesture Alfred made, as he
was about sixteen feet ahead of Alfred and did not turn
around until after he heard a shot fired,-that immediately before he heard the' s.hot he heard Petitioner say, '' Stick them
up''. He did not hear Alfred say anything, nor did Petitioner testify that Alfred said anything. The Morris boy
testified that only one shot was fired; that when he heard the
shot he turned around and saw Alfred falling to the ground.
He further testified that Petitioner went through Alfred's
pockets and got out a pocketbook and knife and gave the knife
to the witness. The knife was afterwards found in the fireplace at the home of this witness. No pocketbook or money
was ever found on Petitioner. Petitioner testified that he did
search Alfred after he bad fall en to find out if he had a gun
and did not find any. He denied taking any pocketbook, but
testified that the only weapon he fou·nd was a knife and th~
Morris boy wanted that and he gave it to him. The evidenc~
further shows that after Petitioner found that he had killed
Alfred, he was very much frightened or panic-stricken, and
did not know what to do; that he and the Morris boy dragged
the body a short distance off the path and covered it with
leaves and then went back to the Morris home. He told Mrs.
Alfred that he had shot her husband and later that night
he and the Morris boy accompanied her to her home and from
there went back to wl1ere the bodv lav and took it down on
the railroad tracks and put if in ·a gulley or depressio:g.
8* by the *main railroad tracks of the Southern Railway.
McDaniel also took off hi_s overcoat and left it lying by
the railroad tracks. The following nigl1t Petitioner and the
Morris boy removed the body and put it in an abandoned well
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on the old Hal Adams .farm, about seven miles from .Altavista, where Petitioner bad worked for many years, using an
automobile of Petitioner's brother who lived in Lynchburg,.
but had driven down to Lynch's Station to see how the injured brother was. At this time no one knew anything about
the killing except Petitioner, the Morris boy and Mrs. Alfred.
However, by the end of the week all three of them were arrested, and all three of them made statements to the officers,
practically as hereinbefore outlined, and Petitioner's statement was taken down in writing by the Cornmonwealth's Attorney, and, after being written out, was read to Petitioner,
who approved and adopted and signed it by rnakin_q his mark
in the presence of the Sheriff and a Sta-te police officer, who
also signed it as witnesses.
This written statement is the subject of one of Petitioner's
exceptions hereinafter stated in detail. When the case was
being tried before the jury, the Sheriff and the Police Officer
were both permitted, over Petitioner's objection, to testify to
their recollection of the contents of this statement. The writ-ten statement was then in the possession of the Commonwealth's Attorney in Court, and Petitioner contended that the
written statement was the best evidence of what Petitioner
had said.· · Petitioner will hereinafter show in detail in· discussing this objection, that the officer's oral account of Petitioner's statement produced an entirely different impression
from that produced by the written statement and was highly
prejudicial to Petitioner.
.
·
It was shown by uncontradicted evidence not only that ther~
was a good deal of insanity in Petitioner's family, both ascending and descending, but ft;irthermore that Petitioner's actions had been observed on numerous occasions to appear i~
such a peculiar and unaccountable manner as to raise serious
doubts as to his sanity. He was moody and depressed and
9• suffered from delusions that *his family was against him;
that ever since an automobile accident seven or eight
. years ago., in which Petitioner suffered severe head injuries,
Petitioner was moody, morose and fractious, and at times
acted queerly. There was also positive evidence of witnesses
who knew him best, both before and after the accident, that
they did not regard him as sane at all times. There was also
evidence of a number of witnesses for the Commonwealth to
the effect that they had never observed anything peculiar or
crazy about Petitioner's conduct or actions, though these witnesses did not have the same opportunity of observation as
the defense witnesses. Of course, the question of insanity of
Petitioner at the time of the shooting was a question of fact
for the jury, and the jury's determination of that fact is con-
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elusive unless the jury was erroneously instrit.cted. The giving of instructions on that point is another ground of Petitioner's exceptions.
The record further shows that on the morning of the second
day of the· trial, and a short time before the Court convened,
a number?~ the jurors in charge of the Sheriff, including one,
Di C. Elliott., went into "Ike's Place" some fifty yards from
the Court House; to get a soft drink, and while in that place
'.Elliott left the. rest of the jurors and went into a toilet room,
where he remained for several minutes out of sight and hearing of the officers and the rest of the jury, and when he came
out the Sheriff and the rest of the jurors had disappeared and
were not h1 sight, and this juror did not rejoin the rest of the
jury until after they had gotten into the jury room; where
some of the rest of the jurors were sitting·, and others were
taking off their hats and hanging them up in the jury room.
The trial excited a good deal of interest and thete was a
large crowd in attertdance at the Court Htn~se, Elliott was
observed at least twice asking some one_ where the_ rest of
the jury was; once outside, and again after he got into the
Caurtroom. The time of the sepa:ratioh was estimated to be
from two or three minutes to five minutes. Of course, the
remiss juror testified that during the separatioh tio ohe talked
to him• or in his presence, about the case,. but unquestionably
a large nu11iber of peovle observed that there ioas an oppor..
tunity for kini _to have heard the case dise1."8sed and pos ..
10* sibly even to have had a *private interview with somP.
outsider while alott,e ( as he says). Every member of the
jury was examined; and while they all testified that the separation in no way affected the_ verdict; and that they themselves bad acted in every way in accordance with the Court's
instructions; a number of them admitted that they knew they
should report any irregularity to the Court, and that the
separation of juror Elliott was irregulat• but none of them
had made report thereof to the Court or to any officer of the
Court, All of t;he jnrors were summoned as witnesses for
the Commonwealth,
During the Commonwealth's rebuttal testimony; the Com~o_nwealth Attorney recalled as his last witness, Sheriff
Milest and, after examining him about. some pertinent matter~, proceeded to ask him about a :visit he made to the defendant's home on February 11th,-·f o'Urr days after t1ie honJ,icide,-and, over the defendant's objection, then asked him
whether he had observed to see whether or not the McDaniel
family had a~ything to eat and was alldwed to testify that
ther~ ":as not:hing in the world in the house for the wife and
six little children of the defendant to eat; tha.t it was really
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cold in the room where they were, with no fire wood, a.nd that
food and wood were furnished defendant's family by a
preacher atnd the Com1nunity Chest. ·when defendant objected to this line of questioning and testimony, the Court
interposed this remark: ''He said in his examination in chief
he provided for 'em and they had plenty to eat" (Record,
pages 372-3). As a matter of fact, the defendant had not
testified about the matter at all in bis testimony in chief.
As a matter of fact, it was the Commonwealth who, in his
effort to bring in outside matters to the prejudice of the defendant., had questioned him about what sort of provisions he
had made for his family, with the insinuation in the form of
the question that he had abandoned tbem in necessitous circumstances, but the defendant had testified that he had credit
at a store and l1is wife usually bought all of the groceries
she needed at a store where he had credit, and gave the name
of the store ( Record, pag·es 327-8). Since the defendant was
testifying as a witness in the case, he was, of course, properly subject to pretty wide scope of cross examination, even
as to collateral matters, and the defendant's ""counsel
11 • therefore did not raise any objection to this cross examination of the defendant. The defendant's answers
to this cross examination were entirely satisfactory, ancl, being on collateral issu.es, they were binding u.pon the Commonwealth and the Commonwealth had no right to try to impeach
him by introducing evidence tending to show that the answers
he had given were untnte. This was especially trite when the
impeaching testimony tended itself to prove another and dis-·
tinct crime against this defendant. Consequently, counsel for
defendant objected to this testimony of Miles, as he considered it highly prejudicial to his client. Bitt, when the trial
judge in the presence of the jury, stated positively, but erroneoiisly, tha.t def e11dant had testified in chief, "he pro1;ide.il
for 'em and they had plenty to eat", defendant's counsel felt
so strongly that an open controversy with the court would
merely exacerbate an already manifest belief of the Judge in
defendant's guilt, that he was too confused even to note an
exception (Record, pages 262-3, and pages 10 and 201).

ASSIGNMENTS OF ERROR.
Petitioner assig·ns the following errors :
(1) The action of tbe Court in allowing; oral or secondary
evidence of Petitioner's confession or written statement., without showing that the primary or best evidence was not available, and when, in fact, it was shown to have been available
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and in possession of the Commonwealth's Attorney during
the trial.
(2) The action of the Court in permitting Sheriff Miles to
testify in rebuttal, over defendant >s objection, as to the destitute condition of defendant's wife and children, and what was
done for their relief on February llth,-four days after the
homicide, and the Court's remarks in regard thereto.
(3) The action of the Court in giving, at the instigation of
the Commonwealth and over Petitioner's objection, instruction #2., instruction #5, instruction #6, instruction #7, instruction #8, instruction #9 and instruction #13.
* (4) The action of the Court in refusing to set aside the
12i11r verdict and grant Petitioner a new trial upon the grounds
hereinbefore assigned as error.
( 5) The action of the Court in refusing to set aside the
verdict and grant Petitioner a new trial on the ground that
there was an illegal and improper separation of the jury.

I. Error in Admitting Oral Testimony of the Su.bstance of
Defendant's Written Confession.

Taking these exceptions up in the order stated, we will deal
first with the error of the Court in admitting oral evidence as
to defendant's statement, which was in writing.
In order to fully appreciate the prejudice unjustly suffered
by the defendant in the Court's ruling in this matter, it is
necessary to consider the respective theories of the Common·wealth and of the defendant as to the nature of the homicide,
and then compare the oral testimony of Sheriff :Miles and
Officer Barnes with the .written statement or confession of the
defendant. And in making these comparisons the Court will
not be unmindful of the fact that the Sheriff is elected by
popular vote and presumably well and favorably known to the
jurors, so that his testimony :would carry great weight; and
the same may be said in a lesser degree of Officer Bar~es.
The verdict was largely, if not wholly, based on the testimony
of these two witnesses as to defendant's statement,-the only
eyewitness being one, Lewis Morris, who was indicted as a.n
accessory, but whose testimony as a witness for the Commonwealth was not unfavorable to defendant in important aspects
of the case.
It was the theory of the Commonwealth that the defendant
was guilty of murder in the first degree by lying in wait; that
the defendant was having improper relations with Mrs. Alfred,
the wife of the deceased, and for that reason desired and deliberately planned to kill Alf red and conceal the crime, and to
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that end used the Commonwealth's witness, Lewis Morris, to
entice the deceased *from his home along a path through
13* the woods at night, and deliberately shot and killed him.
It was undoubtedly a fact that the defendant did shoot
the deceased on a path through the woods in the nighttime,
and that he got the Morris boy to get the deceased to come
. to that place. But it was the defendant's contention, and the
defendant testified, that he had no plan and no intention of
killing or even of harming the deceased, but that the deceased
had tried to stop the defendant from going along a path near
the home of the deceased, which was used by the public generally, and was used by the defendant in going to and from
his place of work, and that the deceased had also made threats
to kill the defendant, all of which was based upon wholly unfounded suspicion on the part of the deceased that the defendant was having an affair with the wife of the deceased;
that these matters preyed on his mind, (which was shown
to be weak if not unbalanced), to such an extent that he at
times became hysterical and finally bought a pistol which he
carried with him for protection, though he had never owned
a firearm before in his Jife; that the matter kept preying on
his mind until he finally· concluded and planned to arrange
a.n interview with the deceased for the purpose of clearing up
these false suspicions of the deceased and resuming· the previously existing friendly relations with him; that the only
thing defendant knew of that could have given offense to the
deceased was that,· when the deceased failed to repay defendant a small loan of $3.00 when he promised to do so, defendant had his mother to write a letter to the deceased asking repayment of the loan as he needed the money, and that
the deceased, instead of bringing him the money, had left it
for the defendant with a merchant with whorii defendant dealt;
that defendant, after brooding over the matter of the attitude
of the deceased toward him for some time, planned to try to
straighten the matter out and planned to get the deceased to
meet him elsewhere than at the home of the deceased to clear
up the misunderstanding, and in pursuance of that plan sent
the Morris boy to the home of· the deceased to get him out
where he could talk to him.
14•
*The testimony of the defendant is that when the deceased came along the path where the defendant was
waiting to see him, following about twenty-four feet behind
· the Morris boy, the defendant stepped out into the path about
eight feet in front of the deceased and about sixteen feet
behind the Morris boy, ·and started to bring up the subject,
but before he could complete a sentence the deceased reached
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for his hip pocket, upon seeing which the defendant, in fear
that the deceased was about to kill him, jerked the pistol out
of :J1is pocket and fired one shot towards the deceased and the
deceased fell backward on the ground. The testirnony of the
defendant as to the rnotion, and action of the deceased before
the·defe~dant fired is nowhere contradicted. On the contrary,
it is corroborated by two significant physical facts established
beyond question: Only one shot was fired ; the bullet from the
pistol struck the deceased in front of the chest and took a
slightly diagonal course, which indicated that the parties were
face to face when the shot was :fired, and the body of the deceased slightly twisted as the body of a man would be in reach- ing for his hip pocket.
The testimony of the Commonwealth's witness, Lewis
Morris, was that he knew of no plan to kill the deceased; that .
he did not see the deceased until after be heard a shot fired,
at which time he was walking along the path ahead of the deceased; that he heard the defendant say: '' Stick 'em up,'' and
in a short while looked back and saw the defendant about fourteen feet behind him with a gun (pistol) in his hand and the
deceased lying on the ground about eight feet further up the
path from the defendant; that be did not hear the deceased
say anything to the defendant before the shot but could not
swear that he didn't; that the only thing he remembers is
hearing the demand: '' Stick 'em up,'' fallowed immediately
by a single shot. While the defendant denies that he said:
"Stick 'em itp," nevertheless even if we discard his denial, and
accept the statement of the Morris boy, it is still entirely consistent with the defendant's statement that he ·did not shoot
until he saw the deceased reach for his hip pocket as if for a
gun.
15•
*It will thus be observed that the whole case hinges
upon whether the def enda;nt planned to lciU the deceased
wnd dispose of the body as he did, or w1iether he planned'
merely to have an interview for the purpose of clearing iip the
misitnderstanding wid shot the deceased because he apprehended tha.t he would be killed himself unless he did.
Sheriff Miles, in undertaking to testify ·from memory of
what was in the statement, rn,ade it appear that the defendant
had adrn-itted in the statement that he deliberately planned
to kill the deceased. His testimony will be found on pages 96
and 97 of the record, wherein he tells about the meeting, the
shooting, the concealment of the body temporarily and final
disposition of it in an old abandoned well on the Hal Adams'
farm, followed immediately by this statement: "Saia that he
had been planning to do this for a long time or since Alfrecl
1
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threatened his life. He was supposed to have threatened his
life some time a bout Christmas.''
As soon as it appeared on cross examination that the alleged
statement of the defendant was in writing, defendant, by counsel, objected to the oral testimony of the Sheriff as to the contents of th~ statement, and moved to strike it out (Record,
pages 100-104). Officer Barnes, over the objection of the defendant, was likewise permitted to -testify as to what was in
the statement and his testimony will be found on pages 110119 of the record. He testified (page 111) that the defendant
made no statement at all to the officers at first, but in the police
station mt Altavista he made a statem.ent which 'W'O,S taken,
down in writing by the Commonwealth's .Attorney, which,
when read to, and approved by, the defendant, was signed by
him by making his mark, and the Sheriff anil Barnes signed
it as witnesses. While the testimony of Barnes as to what
the statement contained varied somewhat from that of the
Sheriff in some details, it followed the same general line, but
on the crucial point of whether the defendwnt planned merely
to have an interview 'With the deceased on the night of the.
killing or whether *he planned to kill him and dispose of
16* the body as set out in the state1nent, Barnes .(Joes even
further and quotes the defendant as having said that the
defendant had been thinking about the matter ever since the
deceased threatened him, and that the defendant" HAD.JUST
BEEN PLANNING ON HOW TO TAKE CARE OF HIM",
and this. was followed immediately by an account of the shooting and the disposal of the body (Record, page 112). And on
page 116, while being cross examined about what the defendant had said he was planning to do, this witness said that the
defendant's statement' was that the defendant had '' planned
this", as he expressed it, and when he was asked what he
meant by "this", the witness said he did not know; and, under
questioning by the Court, on page 117, the witness stated
that he was not attempting to give the exact language of the
statement, but merely its substance; and on page 117, when
he was asked again with reference to what the defendant had
said he had planned, and if the 'Wi,tness 'lneant that the defendant had plat1i1ied what liappened that tiight, the witness answered, "Y.es, sir".
Thus the two star witnesses were permitted, over the defendant's objections, to testify in substance that the defendant had voluntarily stated to them that he had for a long time
before February 7th, tlie night of the homicide, planned to
kill the deceased on accoiint of threats the deceased had made,
and planned to conceal the body.
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Testimony of the defendant was that he had not planned
to kill, or do any harm, to the deceased, but merely sought a
peaceable interview with deceased and, at the meeting, when
the threatening action, of the deceased pit-t hini in fear, he1
grabbed his pistol from his pocket and shot; and when he
found out the deceased had been killed, he became frightened
and didn't know what to do, and concealed the body temporarily that night, and the next night put it in an old aban·
doned well.
The defendant's written statement will be found on page 482
of the record. It begins with the statement that defendant
sent Lewis Morris to Roy Alfred's house Monday nigh:t, February 7th, about 9 :30 to get Roy Alfred to come to the road1
and this is *followed substantially by a recital of what
17* occurred thereafter, according to the defendant's testimony, down to the putting of the body in the well on
the following night. The written statement then goes. back
to a point a month prior to February 7th and describes cer..
tain threats defendant bad heard the deceased was ·making,
followed by the statement that the deceased later tried to stop
the defendant from using the path that leads to the rayon plant
where the deceased worked. Then follows the sentence : "1
ha-d been plamiing to do this for a long time,-in fact, sirice
he 'made the threats." This is the .only place in the entire statement where the word ''plan'' or ''planning'' is used, and it
follows immediately after a· statement about the attempts of
the deceased to stop the defend ant from using a path leading
to the rayon plaint. There is no explanation or elaboration as
to what was meant by ''this'' in the written statement. Normally when a demonstrative pronoun of.this kind is used, it refers to what immediatelyprecedes it,and if the statement itself
had been introduced in evidence, it would have become cleat
that the defendant, in stating that he had" planned to do this";
had reference to the using of the path in spite of deceased's
cfforts to stop him. But, as the Sheriff and Officer Barnes
recounted the statement, they had the defendant stating that
he planned not only the killing, but the subsequen[ attempts
to conceal the body. In fact, Barnes puts in his testimony that~
the defendant stated that he had been planning for a long time
"how to take care of hini". Subsequently Barnes stated that
he did not know what the defendant meant by saying '' he
planned to do this"; and still again stated that "this'.' mea;nt
everything that happened on, the night of the 7th; "'i. e., the.
killin,g and suhsequent concealment of the body.
This oral distortion of the true meaning of the written
statement. was further emphasized by the Commonwealth's
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.Attorney in cross examining the defendant, who testified on
his own behalf, by repeatedly asking the defendant if he had
not planned with .Mrs. Alfred beforehand to get Alfred out
and kill him (Record, pages· 310-311), and subsequently asked
for and obtained from the Court an *instruction based
18* on the theory that the killing had been deliberately
.planned beforehand (Record, page 380, instruction #7).
It.is an elementary rule of evidence that where any disputed
fact can be shown by documentary or written evidence, oral
testimony is inadmissible and the document or· writing is the
only proof admissible, unless it is first shown that the writing cannot be obtained. See Volume 20, American Jurisprudence, Sections 403-404. Nowhere ·has this rule of evidence
been more rigidly applied and enforced than by the Supreme
Court of Appeals of Virginia.
In the recent case of Stacy v. Commonwealth, 163 Va. 1033,
the defendant was convicted of grand larceny upon evidence
which th~ Supreme Court s~id was ample to support the verdict; but the conviction was reversed because witnesses were
permitted to testify as to the contents of a letter supposed to
have been written by the defendant and which tended to connec.t .him with the theft. There was sufficient evidence aside
from this letter, to prove the defendant's guilt, but the letter
( according to the oral testimony), also contained information
reflecting upon the cha·racter of the writer. The letter itself
was .not introduced,· nor was the failure to introduce it explained. For this the conviction was set aside by this Court.
In the case of Marshall v. Commonwealth, 140 Va. 541, the
defendant was convicted of .resisting, impeding and obstructing officers in executing a search warrant for ardent spirits
by destroying the ardent spirits. At the trial the resistance
to the officers was proven, and it was testified that they were,
at the time, executing a search warrant, but the warrant was·
not produced. In lieu of the search warrant, the Commonwealth was permitted to introduce the printed form of warrant and to introduce testimony as to how the blanks therein
were filled out in the original warrant. This the Court held
to be reversible error because it was not shown that the original warrant could not have been produced. Th.e· Court said
(at page 549): ··
1

•"It was the 'best'evidence' as to the lawful act of the
officer. This ·evide·nce the accused had a legal right to
demand of the Commonwealth that she produce, or else account, as required by law, for the nonproduction thereof. In
order to warrfi;nt the introduction of sec01idary evidence as

19*
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to the terms of a written instrwnient, it must be first shown
by satisfactory proof that the original instrument has been
lost or destroyed, or that it is beyond the jurisdiction of the
court or in the possession of the adverse party who refuses to
produce it. Lunsford v. Smith, 12 Gratt. ( 53 Va.) 554; Jones
on Eviden_ce (2d Ed.), section 212, and authorities cited."

'~ If the~ basis:: µpon which the secondary evidence is sought
to be intrc;>ducedis that the instrument is lost (as in this case),
there must be::,,:proof that a diligent search has been made in
the place where it is most likely to be found and that the
search has been ·unsuccessful. As to what constitutes a diligent search is left to the discretion of the trial court, and this
discretion will not be interfered with by the appellate court
except in cases of flagrant abuse of this prerogative.''
The court further said (pages 550-551):
'' As an excuse for the introduction of the form of warrant
it might be contended that it was 'exactly similar to the search
warrant'. Similarity will not suffice. In any event, before
a copy may be introduced in evidence, it must be shown that
the copy is a correct copy."

''The reason why this salutary rule as to the production
of the 'best evidence' should not be relaxed is obvious. 'If
copies are to be used, there is the possibility, often the strong
vrobability, of error in copying. If the meniory is relied on
for the reproduction in court of tvritten instruments, mistake
is almost ce,·tain and in iniport(lln,t documents the change of a

word or phrase might result in grea.t injustice.' Jones on Evidence, section 119.''

In the case of Butts v. Commonwealth, 145 Va. 800, the defendant was convicted of attempted robbery because the defendant, having been discharged from the employment of his
employer, demanded immediate payment of the wages earned
by him, and when told that he would be paid the following
Saturday, which was pay day, he pointed a pistol at the employer's superintendent and demanded immediate payment
of his wages and, keeping the pistol pointed at the superintendent, the defendant compelled him to go to the office to
ascertain tlte aniou.nt due defendant frotJi tlie time card, which,
having been ascertained, the superintendent took $5.00 of
his own money out of his pocket and handed it to the accused.
Upon the trial, witnesses were allowed to testify, over the de-

Raymond (Buster)· McDaniel v. Commonwealth of Va.

1-7

fendant's *objection, that the time card showed that the
amount earned by the defendant was a few cents under
$5.00. It further appeared that the time card was still at
the plant of the employer and could be produced in about an
hour, and defendant's counsel offered to wait until the time
card could be produced or to have it understood that the time
card could be produced later on during the trial. Defendant's
objection was overruled and the trial proceeded, resulting in
a conviction of the defendant. What is there said is so appropriate to the facts in this case that we take the liberty
of quoting at length from the opinion (page 816):
20 11

"The time card was contemporaneous written evidence,
made by the agent of the prosecutor, of a material fact of
vital importance, and wa.s the best evidence of t1Wtt fact. Even
if the witness had been positive in his recollection of the contents of the time card, his testimony as to such contents would
not have been admissible, as the existence and ready accessibility of the time card was clearly shown, in fact was admitted.
It is elementary law that 'where the contents of a writing are
desired to be proved, .the writing itself must be produced, or
its absence sufficiently accounted for before other evidence of
its contents can be admitted.' 1 Greenleaf on Ev. (16th ed.)
682.''
"Observation and experience have taught us that humian
memory is very frail, and that the unaided testimony of wit~
nesses is a very unsatisfactory m(3ans of establishing fact.~ of
long standing. This is especially true when a witness undertakes to give his recollection of the contents of writings, to re~
late conversations of others, or to give dates or figures. Decided cases, practically withoi1,t dissent, reaffirm the rule announced by Lord Tenterden nearly a century ago, when he
said in substance: 'I have always acted most strictly on the
rule that what is in writing shall only be proved by the writing
itself. My experience has taught me the extreme danger of
relying on. the recollection of witnesses, however honest, as to
the contents of written instruments; they may be so easily
misled that I think the purposes of justice require the strict
enforcement of the rule.' Vincent v. Cole, 1 Moody & :Malkin
258, 7 L. J. 130.''
1

As in the Butts case, objection was not made to the oral
testimony at first, but when it appeared for the first time on
cross examination, that the defendant's statement was in writing, objection to the oral testimony was immediately made
and insisted upon thereafter.
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This rule of evidence has been in effect and in force in
this State from ancient times, and has been found so satisfactory *and f:mlutary that it has not been in anywise re21 * laxed thro'U,ghout the years. In the case of Dawson v.
Graves ct Hague, 4 Call 127 ( decided in 1888), a proceeding to -confiscate certain cargo of a ship upon the ground that
the same had been fraudulently imported into the State without paying the proper duties thereon, it was proven that certain merchandise was unloaded from the ship and was a
greater quantity than the official permit called for. The permit was not introduced and the defendant objected to oral
testimony as to its contents. The witness testified that he
did not have the permit in his possession because he had
delivered it to someone else, but the evidence did not show
affirmatively that the permit could not be produced. The defendant appealed from an adverse verdict and decree, and
the case having reached the Supreme Court of Appeals, was
reversed becaitse of the admission of oral testimony as to
the contents of the perniit.
In the case of Pendleton v. Commonwealth, 4 Leigh 694,
the defendant was convicted of forging a check, and upon
the trial objected to oral testimony as to the check and insisted upon the production of the check itself. An exact copy
of the check was introduced and there was evidence that the
orig'inal, along with other checks, had come into the possession of one, Talley, who burned all of them except one, and
that he had since looked among his papers for the check in
question without being able to find it, and did not believe it
was among his papers. The Supreme Court held that the
failure to produce the original was sufficiently accounted for
to allow the production of oral testimony as to its contents,
and the introduction into the eviden~e of the exact copy.
In the case at bar, not only was there no effort made by
the Commonwealth to prove that the written statement was
unavailable, but, on the contrary, the record clearly indicates
that, at the very time the objection was made to the oral testimony, the origi1ial signed statement was in the possession
of the Com1nonweaUh's .Attorney v,i the courtroom, and could
have been produced.
.
This written statement was never produced or read before
*the jury, and never even shown to the defendant's coun22• .c;el until the oral argument of defendant's motion to set
aside the verdict, when the Court had it read into the
record over the defendant's protest (Record, pages 481-486).
So far as the defendant is concerned, the damage had already
been done when the officers had been allow~d to give their mis-
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leading and conflicting versions of the statement and defendant's counsel did not even have an opportunity to compare
the officers' testimony with the statement itself, as hereinbefore pointed out. The written statement was not entirely
clear, but was certainly not inconsistent with the defendant's
testimony in detail on the stand. In the trial it was made
to appear from the testimony of these officers tha·t the de- fendant had made a direct confession of having deliberately
planned the murder, and the only contradiction the defendant had was his own evidence.
It may be conceded that in some States oral testimony may.
be received as to the contents of a written con/ession, while
in other States such oral testimony is not admissible, but the
best evidence rule is held applicable to a written confession
just as it is to other written evidence. However that may be,
this Court, while never having an occasion to deal with the
question as applied to written confessions, has uniformly held
that the best evidence rule will be applied in all cases where
the evidence is in writing of any kind, whether judicial orextrajudicial, and whether private or public. It is respectfully submitted that the reason on which the rule is. based applies as well as to confessions as to other written evidence.
The reason is that the writing itself is the best evidence of
what it says and it· is not subject to the common human
frailties of lack of accurate recollection of exact language,
and the frequent inability to state the substance thereof
clearly. Accuracy in detailing a confession, upon which a
man's life may depend, is no less important than accuracy in
detailing the terms of a contract which may affect property
only. These reasons are all applicable in full force in the case
at bar, and the defendant has suffered· a gross and grievous
injustice in the admission of •the officers' oral testimony,
23* giving their recollection and version of this vital document.
0

II. Error in .Admitting Rebi1,ttal Testimony of Shlriff Mile8.
It was error for the Court to admit the Sheriff to testify
in rebuttal that there was no food or fuel in defendant's
home four days after the homicide. This evidence was obj~ctionable because it had to do with a matter wholly collateral
to any isf;me to be determined by the jury, and it tended to
establish that the defendant had been guilty of the crime of
wilfully abandoning his wife and children in necessitous circumstances, which the defendant was unprepared to meet,
and it tended to bring the defendant into public contumely
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and disgrace and to stir up the passion and prejudice of
the jury against the defendant, and, no doubt, did do so, as
the jury inflicted upon the defendant the extreme penalty of
the law. The evidence. was clearly about a collateral matter
and should have been excluded. See Fenner v. Commonwealth, 152 Va. 1014; Home Beneficial Association v. Clark,
152 Va. 715.
·
It is suggested in the court's written opinion overruling
defendant's motion for a new trial, and made a part of the
·record,. that no exception was taken at the time fo the court's
ruling... However, the certificate shows that the court stated
.-in. the. _presence of the jury that the defendant had testified
in chief that he took good care of his family. In this the court
was- mistaken, but it would only have emphasized the matter
in the minds of the jury and increased their prejudice against
the defendant for his counsel to have taken issue with the presiding judge on a question of fact, and defendant's counsel
did not dare to do so. Under Section 6253 (e) of the Code, this
Court is authorized to consider any matter preserved of record
in the cause, and this incident is cErrtainly preserved of record.
Even if the court feels constrained to disregard this assignment of error for lack of exception noted at the time, it is
respectfuily submitted that the court can, and should, consider
this incident in passing upon the other assignments *of
24• error, and determining whether the defendant has in fact
been accorded a full, fair and impartial trial. It will
be noted that this same witness, the duly elected Sheriff of thb
County, who was doubtless known to the jury as a man of
integrity and honor, had flatly contradicted the testimony
of the <iefendant as to whether he had admitted the killing
had been planned by him, and that the issue had been so
shaped by the Commo1iwealth as to depend upon the relative
credibility of the testimony of the Sheriff and of the defendant. When the incident in question arose, the court flatly,
but erroneously, stated that the defendant had testified in
chief that he provided for his family and they had plenty
to eat, and immediately thereafter allowed the Sheriff to testify that they had nothing whatever to eat.

III. Errors in Instruction.
At the conclusion of the evidence the court gave, at the
instance of the Commonwealth, fourteen instructions numbered from one to fourteen (Record, pages 378-384), and at
the instance of the defendant, gave seven instructions lettered
consecutively from A to G (Record, pages 385-389). The de-
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fendant objected and excepted to giving instructions numbered 2, 5, 6, 7, 8, 9 and 13. These instructions are as follows:

Instruction #2. The Court instructs the jury that murder
is the unlawful killing of a person by another with malice
afore thought.
That murder by lying in wait, or by any wilful, deliberate 1
and premeditated killing is murder of the first degree, and is
punishable with death, or by confinement in the penitentiary
for life, or for any term not less than 20 years.
That the unlawful killing of a person by another with
malice but without wilfulness, deliberation, and premeditation
is murder of the second degree, and is punishable by confinement in the penitentiary not less than five years nor more than
twenty years.
Instructioti #5. The Court instructs the jury that the law
presumes tba.t a person using a deadly weapon to kill anotber acted with malice, and the burden is thrown upon the
person so using a deadly weapon to overcome this presumption. But if, upon consideration of all the evidence, you have·
a *reasonable doubt of whether he acted with malice
25* or not, you should not find him guilty of murder.
Instruction #6. The Court instmcts the jury that a mortal
wound given with a deadly weapon, in the previous possession of the slayer, without any, or upon very slight provoca ..
tion, is, prima facie, wilful, deliberate and premeditated kill ..
ing, and throws upon the accused the necessity of proving·
ex ten ua ting circumstances.
Instruction #7. The Court instructs the jury that even
though they may believe from the evidence that prior to the
shooting in question the deceased., Roy Alfred, threatened to
kill the said accused, Raymond McDaniel, or to do him grievous
bodily harm ; yet if you f U1·ther believe from the evidence
beyond a reasonable doubt that the said accused, Raymond
McDaniel, feloniously planned and designed to have the said
deceased, Alfred, appear at the time and place of the shooting with the intent to kill him, and that pursuant to such plan
and design the said Alfred did appear and while lying in
wait, or whether lying in wait or not, the said accused, Ray..
mond McDaniel, wilfully,, deliberately and premeditately shot
and killed the said Alfred, then you shall find the accmied.
Raymond McDaniel, guilty of murder of the first degree.
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Instruction :f:FB. The Court instructs ~he jury that th.e rule
of law is that a man shall be taken to mtend that which he
does, or which is the necessary consequence of his act.
Instruction #9. The Court instructs the jury that in order
to establish the charge of murder against the accused it is
not necessary for the Commonwealth to prove the motive of
such murder.
Instruction #13. The Court instructs the jury as a mat- .
ter of law that in considering the case the jury are not bound
to go beyond the evidence to hunt up doubts nor must they
entertain such doubts as are merely chimerical or conjectural. A doubt to justify an acquittal must be reasonable
and must arise from a candid and impartial investigation of
all the evidence in the case, and unless it is such that the
same kind of doubt interposed in a graver transaction of
life, it would cause a reasonable and prudent man to hesitate
and pause, it is insufficient to authorize a verdict of not guilty.
If, after considering all the evidence, the jury can say they
have an abiding conviction of the truth of the charge, they
are satisfied beyond a reasonable doubt.

It will be observed that in all of the instructions objected
to except 9 and 13., the question of the defendant's mental condition was entirely ignored. In the case of Wessels v. Commonwealth, 164 Va. 664, the defendant had been convicted of
murder in the first degree. In that case, as in this, there was
evidence of insanity in the defendant's family, and also opinion evidence that the defendant was not mentally responsible
at the time of the commission of the act. The trial court in
that case, as in this, instructed the jury that the burden
26• rested upon the defendant to *establish his insanity to
the satisfaction of the jury, and this court held such instruction to be proper. However, the court in that case gave
the following instruction at the instance of the Commonwealth
over the defendant's objection:
'' The Court further instructs the jury that if they believe
from the evidence that previous to the time of the killing
there was a grudge on the part of the prisoner toward the deceased; that the prisoner had previously declared that he
would get even with the deceased; and that he killed the deceased because of this aforesaid grudge, then such killing was
wilful, deliberate and premeditated,. and is murder in the :first
degree.''

Raymond (Buster) McDaniel_v. Commonwealth of Va.

23

The court, in passing upon the assignment of error in the
giving of the above quoted instruction, had this to say, on
page 675:
'' The vice in the instritctfon is that it entirely ignores the
defense of insanity. All that is sa-id in the instruction may
be true, yet the accused, if insane at the ti-me of the killing
would not be guilty of 1:nurder. Upon a new trial it wou.ld be
proper to give the instruction with this additional · inserted
after the second tinie the word 'gntdge' appears: 'Th.at the
prisoner was sane at the time of the killing'."
In the case at bar, instructions numbered 2, 5, 6 and 7
were objected to because they aU ignored the defense of insanity and special objection was made to instruction #7 because it was a "finding'' instruction,-that is to say, it was
an instruction which recited certain facts and told the jury
that if they believed those facts., "then you shall find the accused, .Raymond McDaniel, guilty of murder of the first degree.'' It is too well settled to require citation of authority
that in. any case, civil or criminal, a fi1iding instruction must
embrace every issue raised by the evidence, and if it f afls to
do so, it is reversible error, and such error ·is not cured by
the giving of other correct instructions. See: Wessels v. Co·mmonwealth, 164 Va. 664; Atlamtic Co. 'v. Roberts, 179 Va. 669·;
Thomas v. Snow, 162 Va. 654; Stevens v. Mirakian, 177 Va.
132; Bowles v. Commonwealth, 103 Va. 816; Montgomery v.
Commonwealth, 98 Va. 852; Va. & 8. W.R. Co. v. Skinner, 117
Va. 851; Washington, etc., R. Co. v. Grimes, 124 Va. 460.
27* And numerous cases therein *cited. A few quotations
from the opinions in some of these cases as a succinct
statement of the law and the reasons therefor. Italics in the
following quotations are supplied, unless otherwise indicated.
In the B oivles case, which was reversed on account of erroneous instructions, it was said (pp. 830-832):
"It was evidently the purpose of the instruction to set out
the Commonwealth's theory as to the manner and the circumstances of the shooting of the deceased, and wholly omits
any reference to the evidence of the prisoner as to what was
the conditct of the deceased, and his own conduct, at the time
of the shooting."
''It is axiomatic that the jury are the judges of the weight
and credibility of the evidence., and in reachin·g their conclusions they must take into consideration all of the evidence
adduced, whether by the Commonwealth or by the prisoner,
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and where an instruction given is intended to present the
theory of the prosecution as to the motive which induced the
commission of the crime charged, the instruction, if so framed
as to exclude from the consideration of the jury the evidence
of the accused tending to show a different state of facts from
those stated, is erroneous and constitutes reversible error.''
''In this· case the prisoner had testified as to facts and circumstances surrounding the shooting· of the deceased, which,
if believed by the jury, would have made the homicide an
o:ffense. le.s~· than that of murder in the first degree, and it was
for them to;say whether these facts and circumstances were
true or not, although they were not testified to by any witness other than the prisoner himself.''
'' As we have seen, the theory of the prisoner's defense -was
that to save his life or to protect himself from serious bodily
harm in warding off an unprovoked and violent attack which
deceased was making upon him., he shot the deceased, and if,
as we have said, the facts and circumstances which he testified
to were believed by the jury, he could not have been found
guilty of murder in the first degree. It will not do to rest
this tenth instruction, as given, upon the assumption that thn
jury could not believe from the evidence the facts stated in
the instruction if they attached any credit whatever to the
prisoner's statement. Nor can the instruction be sustained
upon the rule that any tvidence tending to support a state of
facts is sufficient to justify the court in giving an instruction
applicable thereto. This would be a total misapprehension of
that rule; nor can it be sustained upon the rule that the instructions must be taken as a whole, and any defect in an
instruction may be cured by another instruction given; nor
the rule that if the court can see from the whole record that
no other verdict could have been found than that rendered by
the jury, had there been no error in the instructions, it will
not reverse the judg'lllent because of an erroneous instruction given.''
In Montgomery's case, sitpra, which was also reversed for
erroneous instructions, the Court said, on page 860:

•"It was said by Riely, J., in New York, ~c., R. Co. v.
Thomas, 92 Va. 608 : 'Calling the special attention of the
jury to a part only of the evidence, and the partiicular fact
·or facts it may tend to prove, and ignoring the residite of the
evidence and the facts it '11iay tend to prove, gives undue
prominence to such recited evidence, and disposes the jury to
regard it and the fact it tends to prove as the particular evi28*
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dence, and the facts to be relied on in determining the issitt
before thetn, and thus 'mislead them.''

'' 'Instructions in writing are carried by the jury to their
room, where they retire to consider of their verdict, and, if
they contain a rehearsal of a part only of the evidence, their
·tendency is to impress mainly upon the jury such part of the
evidence, to the disadvantage of the other evidence in the
case, which may be equally or more important in determining
the issue, but rests only in the memory of the jury.' " Seaboard R.R. v. Joyner, 92 Va. 354; Hansbrough v. Neal, 94 Va.
722; Kirnball, &c. v. Borden, 95 Va. 203.
''In discitssing whether or not contradictory or in,consistent
instructions are preju,dicial, it is said by Keith, P., in Jackson's Case, 97 Va. 764: 'It has been said by this court that
all error is presumed to be prejudiciaJ, and while it has ap.proved verdicts rendered upon erroneous instructions, it does
so with great caution, and only when it clearly appears that
no injury could have resulted from the error. A lawyer reading the instructions in this case would scarcely be misled by
them, but instructions are given to juries because they are
not lawyers. They are given to aid the jury in reaching a
right conclusion, and not in order to exercise their skill in
reconciling contradictory propositions.'
"If it were conceded that there is evidence tending to prove ·
that the prisoner cocked bis gun and presented it before
Davidson picked up the corn-cutter and sprang at him, the
Instruction No. 2 given for the Commonwealth should not
have singled out this evidence, and ignored the evidence tend.
ing to prove self-defense on the part of the prisoner."
The fact that the .iury, in, this case, retu.rned a verdict of
first degree murder and inflicted the death penalty, stron,r,ly
suggests, if it does not prove, that the jury in reaching its verdict, was inflitenced and controllecl by Instruction No. 7, which
picked out the evidence for the Commonwealth, and ignored
the defendant's evidence, not only as to insanity, but also as
to self-defense, second degree murder, and involuntary man~laughter. The instruction is plainly erroneous and misleading. In view of the result it surely cannot be said that the
giving of this erroneous mandatory instruction was har·mless
error/
29*
*In Covin,oton v. Com1nonweaUh, supra, the sole defense was self-defense. ( On the case at bar the defense
was insanity or a self-defense, or a lower degree of homicide.)
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!n erroneous instruction on the law of self-defense., placing
the burden on the defendant of proving self-defense to the
satisfaction of the jury, was given at the request of the Commonwealth. Two correct instritctions on the law of self-def ense and the bitrden of proof in relation thereto were given
at the instance of the defendant. A conviction was reversed
by this court, on account of this conflict in the instructions,
the court saying, at page 67 4:
"Under the well settled rule, applicable to criminal cases
in such a situation, this constituted reversible error."
Even in civil cases, wliere only property or rnoney is involved, this court has consistently held that, a niandatory or
finding instritction which omits reference to the theory of one
of the parties or recites evidence tending to supvort the theoq<
of one party and omits reference to the evidence tendin,q to
sitpport the theory of the other party, is not only erroneous.
but is reversible error.

Thus., in Va.. db S. W.R. Co. v. S~·inner, 117 Va. at pp. 853-4
J udge Harrison succinctly said:
'' This instruction, in effect, told the jury that if they believed the defendant was negligent, their verdict should be for
· the plaintiff, notwithstanding the important element that the
plaintiff should be free from contributory negligence before ·
he could recover. The instruction should have concluded with
the usual proviso, 'unless they believe that the plaintiff was
b»uilty of contributory negligence'. The decisions of this
court in support of the view we have taken of the instruction
under consideration are very numerous. We shall; howev:er,
cite only the case of C. <t 0. Ry. Co. v. Saunders, 116 Va. 82~,
83 S. E. 374, which is the most recent of the cases referred
to.''
''It is equally well settled that the defect in this instruction ..
is not cured by other instructions given bv the court with
respect to contributory negligence. That makes a case of
contradictory instructions upon a material point, which would
require the verdict to be set aside., as it cannot be said whether
the jury were controlled by the one or the other_''
The above quotation was approved in the later case of
Washington, die., R. Co. v. Grimes, 124 Va. 460.
30•
"In Atlmitic Co. v. Roberts, the Court said, at page
672:

f>
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'' The most grievous error in instruction No. 3 is that it is
a finding instruction on only a partial view of the evidence.
In effect this instruction directs a verdict for the plaintiff if
he carried a lantern and was otherwise free of fault. No
reference is made to the necessity of proving primary negligence of the def endauts to warrant a recovery. This omission
of reference to the fundamental gravamen of a negligence
action constitutes reversible error.''
.
'' Consequently, we have repeatedly held that a finding instruction which ignores the defense of contributory negligence, where there is evidence of any, is erroneous."
"It is equally well settled that such error cannot be cured
by merely giving another instruction properly dealing with
the defense of contributory negligence."
In Steven.s v. Mirakian, 177 Va. the Court pithily said, at
page 132:
'' The instruction, being a finding one., clearly should have
embraced all of the material theories of the case. A. finding
instruction which considers a partial view of the case is erroneous and is reversible error. ''
Of course, such requirement is especially important in a
criminal case where a man's life or liberty may be at stake.
In the case at bar there .was a great deal of evidence
31 • tending to show that *the defendant was of unsound
mind, and the circumstances themselves strongly tended
to bear out this evidence. Nevertheless, under the language
of this instruction the jury was told, without regard to the
defendant's mental condition, if they believed the other facts
set out in the instruction, they SH.ALL find him guilty of first
degree murder. But whether the defendant was of unsound
mind or not was a question of fact to be determined by the
jury; but, by this instruction, the court assumed ·or decided
the defendant was sane. This was an invasion of the functions and clearly reversible error. It may be true that there
were other instructions dealing with the question of insanity,
but that does not cure the vice in Instruction No. 7. It simply
made the instructions conflicting. There were likewise other
instructions in the Wessels case on the question of insanity;
nevertheless, this court held, and very properly held, that it
was error to give the findin,q instruction without making any
reference to the issue of insanity.
It is not necessary to argue at length the error in other
instructions. The Court gave an unnecessarily larg·e number
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of instructions at the instance of the Commonwealth, which
not only erroneously omitted all reference to defendant's def ens es and evidence, but unduly emphasized and suggested
that the jury should find a verdict of first degree murder
against Petitioner.

IV. The Court's Error in Refusing to Set Aside the Verdict
of the Jury and Grant a New Trial.

It may well be true that some of the foregoing assignments
of error, or even that any single one of them, taken alone,
might not justify a reversal in this case; but a consideration
of the cumulative effect of them, all considered in the light
of the natur~ and kind of evidence as to what actually did
take place on the nig·ht of February 7th, the Court's instructions, rul!ngs and comments, as shown by the record, and the
fact that the jury by its verdict exacted the extrenie penalty
of the law; leads to the irresistible conclusion that Petitioner
has not been accorded that fair and impartial trial, which, it
is the proud and well founded boast of our great Commonwealth, is scrupulously accorded by our Courts to even the
humblest and most ignorant litigant. See Grosso v. Com·monwealth, 180 Va. 70.
V. Separation of the Jury.

After the jury had been discharged, and before the motion
to set aside the verdict had been heard, defendant's counsel
was informed that there had been a separation of the jury,
contrary to the law, on the morning of the second day of the
trial, March 25, 1944, and forthwith gave notice of an additional motion to set aside the verdict and grant a new trial
upon that ground, and this motion, together with evidence,
was heard by the court on the 20th day of April, 1944, as will
appear on pages 397-481 of the record.
32'*
•1t appears from the evidence that, on the arrival of
the jury at Campbell Court Honse from Lynchburg·,
where they had spent the night, the jury were taken by the
Sheriff to the toilet at the back of the court house, and from
there they were taken by the Sheriff across the street in front
of the court house to a place called ''Ike's Place'' to get a
coca-cola. All of the jury went into "Ike's Place" with
Sheriff Miles and Deputy Williams, except one juror who remained across the street with Deputy Withers. After the
members across the jury bad taken a drink in ''Ike's Place'',
Sheriff Miles and his Deputy Williams took them back across
the street where they joined the other juror and all pro-
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ceeded up the street to the entrance of the court house, along
the walkway to the court house steps., up the court house steps,
onto the porch and into the courtroom, and thence to the jury
room. One member of the jury, however, D. C. Elliott, did not
leave ''Ike's Place'' with the rest of the jury, and his absence
was not noted by any of the three officers, nor by any member
of the jury, until after the jury had gotten to the jury room
and many mmnbers of the jury were never aware of the fact
that juror Elliott had been separated until the hearing .for a
new trial. The trial_ excited a great deal of interest and there
were many people, both in the co1u:troom which was crowded,
and on the outside, and juror Elliott was alone when he passed
throit,gh this crowd, both outside and inside. He was also
utterly alone, out of sight ancl hearing of the officers and other
jurors in the toilet in" Ike's Place", for some tinie, while the
officers and the other ju-rors left "Ike's Place" and l}ot out
of sight in the Courtroom. The separation, however, was
noticed by two members of the public, who heard juror Elliott
inquiring where the rest of the jury was. How manJ/ other
members of the public observed this irregularity we have no
way of knowing. It is certain, however, that the officers niust
have been very lax in failing to observe what they were· especially sworn to do, and the irregu.la11ity was so flagrant as to
be observed by bystanclers, who had no special duty to dis~
charge in that respect. It appeared that Deputy Sheriff
33• Withers, after the ~rest of the jury had gotten into the
jury room., saw juror Elliott in the courtroom and he
was pretty certain that this juror spoke to the Commonwealth's Attorney (Record, page 475). This witness was in
the courtroom when juror Elliott came in, bu,t clid not see him
come in and did not see or hear him speak to anyone when lie
canie into the coitrtro01n, although it is shown beyond any
question that he did speak to some one as he came in the door
of the courtroom. He also testified that he and another
Deputy accompanied the jury when they spent the night with
them at a hotel in Lynchburg. The separation of Elliott from
the rest of the jury is variously estimated at from half a
minute to five minutes, though the physical facts render it
certain that the latter estimate of time is more nearly accurate.
In view of the manifest laxness and lack of observation on
the part of the officers and of most of the jury, their testimony that there had been no other separation of the jury in
Lynchburg or elsewhere and that the officers and the jury in
all matters, scrupulously observed the instructions of the
court is entitled to but little weight. Every member of the
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jurv was summoned and examined as a witness, including the
delinquent juror, Elliott, on the hearing of the motion for a
new trial on April 20th, and, while most of them testified that
the separation did not affect th~ir verdict, it is obvious that
they could not have known what contacts juror Elliott had
while separated from them. None of the jury testified, and
there is nothing in the evidence to negative the suspicion, that
j-U,ror Elliott was the leader and inflitenced the other jurors to
inflict the extreme penalty 'u.pon the defendant. It is to be
observed furthermore, that while the Deputy ·withers was on
the stand he testi.fied tha.t. he saw jwror Elliott speak to the
Co1nnionwealth's Attorney, biit the Co1nmonwealth'8 Attorney did not offer to testify, nor even to make a statement to
the court as to what passed between the juror and the Com·monwealth's Attorney. Juror Elliott, when examined as a
w-itness for the Conimowwealth, wa.s not a.sked, ancl niade no
statement with reference to this communication.
34""
t.«Briefly stated, the juror Elliott testified (Record, pages
423-432) that when the .jury went into "Ike's Place"
they all drank a coca-cola and he then, without saying anything to the officers or other jitrors, went into the toilet and
closed the door and he was out of ·sight and hearing of the
jury and officers for several minutes while in the toilet; that
no one else was in the toilet with him; that., when he came oiit
of the toilet, the rest of the jiiry and the officers had left
'' Ike's Place'~, and when he went to the door of" Ike's Place",
they •were nowhere in sight and he did not know 1.vhere they
had gone and inquired of bystanders twice as to where they
were; that there was a big crowd, both inside the court room
and ou.tside; that he did not discuss the case with any one,
nor allow any one to discuss it with him, nor did he hear any
one discussing it; that on leaving "Ike's Place" he had to go
across the street, then up the sidewalk in front of the court
house yard to the front of the court house along the walkway,
from the sidewalk to the court house steps, up the court house
steps and across the front portico or porch to get into the
courtroom; that he could see from the door of "Ike's Place"
to the court hoitse do01·, a direct distance of aboid 150 feet,
bu.t the jury was nowhere in sight when he got to Ike's door.
We are dependent solely and exclusively upon the testimony
of this delinquent .furor for our information as to whether or
not he saw and talked to some one else while in the toilet and
out of the sight and hearing of the officers and other jurors.,
and we are likewise dependent .solely and exclusivel'l} up,on
the testimony of this admittedly re·miss juror as to whether
or not no one talked to him, and as to whether or not he talked
1
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to anyone else about the case, and as to whether or not he
heard anyone in this large crowd of interested spectators,
through whom he had to pass, make any remarks about the
case. It goes without sa-ying that if any improper infl·uence
had bee'li brought to bear upon this juror by bribery or other
improper means, he could hardly have been expected to have
admitted it. He was admittedly subject to suspicion.
35*
*Under these circumstances it cannot be said that the
Commonwealth has disproved, beyond a reasonable.
doubt, all. probabilities or suspicions of tampering, and that
the prisoner has not been prejudiced thereby. We say with
utmost confidence that the Commonwealth, though aided by
the trial Judge, has not, in this case., borne the burden of
proof placed on it by law.
It is well established by a long line of decisions of this
court, that even a temporary separation of the jitry during
the progress of a trial, is reversible er'tor, unless it .c_an be
shown beyond a reasona,ble doubt, not only that the prisoner
has not been prejudiced thereby, but there are no probabilities
· or suspicions of tampering. The last case coming to our notice in which the question was decided, is Robinson .v. Com1nonwealth, 182 Va. 42, wherein a conviction and sentence of
fifteen years in the penitentiary was -reversed, because of the
separation of the jury, and wherein the court reviewed the
previous decisions and quoted with approval the following
statement of the present salutary and inexorable rule on the
subject made by Chief Justice Campbell in Owens v. Commonwealth, Volume 159 Va., at page 1022:
"We, therefore, lay down the rule that separation of the
jury out of the custody and control of the court, or out of the
custody and control of the officer to whom the jury has been
legally committed, is merely prima facie sufficient to vitiate a
verdict; and when it appears that there has been a separation
of the jury, the burden is upon the Commonwealth to refute
the presumption by disproving, beyond a reasonable doubt,
all probabilities or suspicions of tampering., and that the
prisoper has not been prejudiced thereby, unless the prisoner's own proof should be sufficient to that end.''
In the Owens Case, the Court said the evidence was sufficient to sustain the verdict, but set aside the conviction, solely
on the ground of separation of the jury, thoitgh there was no
evidence, or even suggestion, of tampering with the jury or
prejitdice to the defendant.
In some of the cases cited in the opinion in the above men-
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tioned case, the verdict was allowed to stand because
36• it appeared fllfrom, the evidence introditced by the defendant that there could not possibly have been any
tampering with, nor improper communication to, the separated juror. But, in no case, has any verdict been allowed
to stand where the evidence showed S'ttch complete isolation
and separation· of one of the jurors from the rest of the ju,ry,
and from 'Che watchful eye and listening ears of the duly constituted officers, for an appreciable length of time, and the
sole evidence . denying tampering or other undue influence
while so separated, is that of the remiss juror himself. Moreover, in the case at bar, the Commonwealth's own witness,
Deputy Withers, proved (what was unknown to defendant),
that the remiss juror, during the separation, spoke to the Attorney for the Comm,onwealth, but neither he nor the Attorney for the Commonwealth, nor any other witness, 'lmdertook
to exvlain this comtliunication.
.
CONCLUSION.
"I

It is earnestly and respectfully, but confidently, submitted
that Petitioner has not had a fair and impartial trial of his
case, and he therefore prays this Honorable Court for
37* a writ *of error and supersedeas may be awarded him
to the end that the record may be reviewed by this
Honorable Court, and the aforesaid judgment reversed and
set aside., and that a new trial may be awarded your Petitioner.
A copy of this petition was delivered to S. J. Thompson,
Attorney for the Commonwealth, on the 21st day of August,
1944.
Counsel for Petitioner desires to state orally the reasons
for awarding the writ of error and reversing the aforesaid
judgment.
'
Should a writ of error be awarded, this petition will be
adopted and treated as Petitioner's first, or opening, brief,
on appeal.
·
Respectfully submitted,

RAYMOND (BUSTER) McDANIEL,
Petitioner,.
By Counsel.
JOHN D. EASLEY, p. q.
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I., John D. Easley, -~n ,attorney practicing in the Supreme
Court of 1\-ppeals df Virginia, do hereby certify that in my
Qpinion it is proper that t4e case ~of Rayt'nond (Buster) Mc- Daniel v. Commonwealth, ·mentioned in the foregoing petition, be reviewed by the Supreme Cour,t of.Appeals of Virginia.
·
· JOHN D. EASLEY.
Rec'd. 8~22-44.
·G.L.B.
. vVrit of error allowed and ·supersedea.s awarded but this
is not to discharge the bail if the accused is out on bail nor to
discharge him from custody if he be in prison.

GEORGE L. BROvVNING.

8-22-44.
Received Aug'Ust 23, 1944.

l\L B. W.

RECORD
VIRGI.NL.\:
Pleas·before the Honorable Chas. E. Burks, Judge- of the
Circuit Court 'of Campbell County, at the Court House of ·
said County, 6th day of May, 1944, in the 168th year of the
Commonwealth~ ·
·
Be It· Reµiembered,· that ·heretofore, to-wit., In the Circuit
Court of said Goun:ty, on the 13th day of March, 1944, the
Grand J~l'Y. fo~ said County pres~nted· an indictment in said
Court, of the Commonwealth of Virginia· a,gainst Raymond
(Buster) McD,aniel, for Murder, which said indictment is in
the words and :figures 'following, to-wit,
pag·e 2 } Commonwealth of Virg·inia
- · County of Campbell, to-wit:

In the Circuit Court of Campbell County, March Term, 1944.
The Grand Jurors of the Commonwealth of Virginia, in nnd
for the body of the County of Campbell and now attending
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the said Court upon their oaths present that Raymond, (Buster) McDaniel on the 7th day of February, 1944, in the said
Co~nty of Campbell, feloniously did kill and murder one Roy
1A. Alfred, against the peace and dignity of the Commonwealth of Virginia.
This indictment returned on the evidence of J. L. Miles,
J. H. Barnes and 0. A. ·williams, witnesses of lawful age,
duly sworn and testifying before the Grand Jury.
(1) ENDORSEMENT OF GRAND JURY:

'' A True Bill,

H. R. LITTL~, Foreman.''
(2) VERDICT OF JURY:
"We, the Jury find the defendant guilty of Murder in the
First Degree, as charged in this Indictment, and fix his punishment at death.
J. R. YATES, Foreman."
page 3

~

In the Circuit Court of Campbell County, March 24,
1944.

Commonwealth of Virginia

v.
Raymond (Buster) McDaniel.
UPON AN INDICTMENT FOR MURDER.
This day came the Attorney for the Commonwealth as well
as the accused, who remained in the Courtroom throughout
the day and was present at all stages of the trial; ·and said
Raymond (Buster) McDaniel being arraigned, pleaded not
guilty as charged in the indictment; and thereupon came a
jury of twelve., summoned and selected as provided by law,
to-wit, H. D. Puckett, J. R.. Yates, vV. A. Craft, Addison Mor-:ris, L. O. Holland, Walter N. Carwile, D. C. Elliott, W. H.
Peerman, L. W. Bibb, Jr., Jesse H. Marshall., J. F. Epperson
and Walter L. Garbee, who were sworn to try the issue joined,
and who were placed in charge of J. L. Miles, Sheriff, and
D. S. Withers and 0. A. Williams, Deputy Sheriffs, to whom
was administered the following oath; You swear you will well

Raymond (Buster) :McDaniel v. Commonwealth of Va.

35

and truly keep this jury tog·ether and neither speak 'to them
yourselves nor permit any other person to speak to them nor
permit them to speak .to any other person, nor permit any
other person to discuss in their presence any matter ·relative
to this trial and bring· them into Court at such time or times
as you may be ordered to do so by the Judge of this Co:urt
until this case is disposed of, so help you God. And the said
Jury having partly heard the evidence were adjourned over
until tomorrow morning at ten o'clock.
page 4

~

In the Circuit Court of Campbell County,, March 25,
1944.

Commonwealth of Virginia

v.

Raymond (Bu.ster) McDaniel.
UPON AN INDICTMENT FOR MURDER.
This day came again the Attorney for the Commonwealth
as well as the accused and his attorney; and the· jury sworn
on yesterday returned into Court in charge of the Sheriff and
his Deputies, pursuant to their adjournment on yesterday,
and having fully heard the evidence and argument of counsel
· and received the instructions of the Court, retired to their
room to consider their verdict, and after some time returned
into Court and rendered the following verdict: ''We the
jury find the defendant guilty of Murder in the First Degree
as charged in this indictment and fix his punishment at death.
(signed) J. R. Yates, Foreman." And thereupon the defendant moved the Court to set aside the verdict of the jury and
grant him a new trial l1erein on the following grounds: That
said verdict is contrary to the law and the evidence. That
said verdict is without evidence to support it, and contrary
to the weight of the evidence as required by law, and upon
the further ground of the errors of the Court in the rulings
upon instructions as noted at the time th~ instructions were
argued and given, and for errors committed during the progress of the trial, as shown by the record. And the Court doth
fix upon the 2oth day of April, 1944, for hearing argument on
said motion. And the defendant was remanded to jail. It is
further certified that the defendant was in the Courtroom
in the presence of the Court during this trial and every stage
·
thereof.
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~

In the Circuit Court of the County of Campbell,
April 20, 1944.
: .

Commonwealth of Virginia
1).

Raymond (Buster) McDaniel.

UPO~ AN INDICTMENT FOR lv~U)lDER.
This day ·c!1me the Attorney for the Comll!onwealth as well
as the accused and his attorney; the said Raymond (Buster)
McDaniel remaining in the Q:0urtrooni, in the presence of the
Court, at all times during the days P.roceedings. And the said
defendant by the said attorney, filed by leave of Court a motion, in writing, accompanied by supporting affidavits, that the
Court set aside the verdict of- the jury render~d in this case
and grant a new trial herein, on the ground that the jury was
not properly kept together and became separated during the
trial. And the Court having heard the evidence adduced,
overruled tho said motion; and to the action of_ the Co~rt in
overruling said motion, the said defendant, by his said at.. ~ .. ·
torney,, excepted.
. ...
page 6 ~ In the Circuit Court of

1944.

Commonwealth of Virginia

CawpbeU Couitty, April 20, ..
·

-

'1"

v.
Raymond (Buster) McDaniel. . · .
UPON AN INDICTMENT FOR MURDER.
,: This day came again the Attorney for the Commonwealth
as well as the defendant; who remained -in the ·courtroom in .
the presence ·of the Court thJ;oughout every stage of the days
pr·oceeding·s. An.d said defendant, by his attorney, with 1eav~
of Court, filed i motion in writing to set aside the verdict of
the jury and grant a new ti:-ial J1erein SETTING out certain
grounds .in -the said motion, in addition to the grounds set
out in the order of March 25, 1944, in thi$ case, and the Court
having heard the evidence and argument .on said motions for
a new trial, takes ti:tne to· consider the s~me., an'd this case is
continued and th~ defendant is rema_n4ed to jail.
C

Raymond (~µst~p)

p~g~

7~
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V~rni~t~ ;

In the Circµit Oourt of Campbell County, :wiay 6, 1944.
Commonwealth
v.
Raymond (Buster) McDaniel, (white) Defendant.

· UPON AN INDICTMENT FOR :MURDER.

..~Ai~ q~y ~a:rµ~ t4~ Qg~iµpmy~~ltp '~ itt~rn~y, finp tl1e said
~~Ym.QP.P. ·(~µ~t~r ~!~Dan.tel, whq ~t&nµ~ i11dt~t~q qf ~urderf
flllq 'V~9.2 ml tn~ .~ tl1 ~~y of M~r~h, l~·Ha W§.~ fgu~q gµi!tY, ?.
~1:1-rg~f ~f {he f1rst p~gree fl:µq :µi~ p-qni§h~~~t TI~~cl at cl~aLh
in {g~ ~l~~tri~ {ll1~tr, PY th~ Y~rqi~t Qf fJ, jtffY,., per~qnally ~P~
peared in custody of 'the ~n~rtff ancl j~U~n- qf this Qo~rti
as well as by his attorney, and the defeii~~I!r~ ~qtipµ to set
~~ig~ tli~ :Y~n1ict gf the jµry flf Qf~~ajfl hayj11g p~~l! f u}ly ~rgued by counsel on April 2Q, rnH~ ~a~q ~cp~~~il pe!l!g pr~s~gt
in person, and continued and the court Ji~y~µg· ~~fa~r~ly con~lP:er~d gf it~ jndgm~nt tq lw g~v~~ tn t4e p~~~is~~' doth
the reasons set fortµ in & .w~·ttt~n ~m~:rµqr3:µqt!m opi~iqn :fn~p
in this case and made a part of this orcl~r ~s foU ~m4 cpml?~~te}y ~$ if ~QP!~~ ~ml s~t f grt:P. i1; extenso 9vtrrule ~~id
p'.!Qtign,. ~Pl.Q. th~ ~'1f~mltl~t RY Pl~ ~ttqrney e~~~pte4:
.
And 'thereupon, said q.e,f~!!gA,:qt py :µjs ~tt.9rn~Y, ~qyeq t]}e
Court to commute and suspend execut~o:µ of t:g~ §ei;itence of
d~nth ~.ml ~ent~n~~ Sr:!!Q. c1~f<m9flP.t tQ ~qnfi~~~~nt tn th~ Stflte
Penitentiary for lif~, wNcp ~!li~ ~~tigµ w~~ qv~rn1i~¢l by t!?-~
Court., and the defendant by his attorn~y ~~<}~pt.e~:!:
·
·.
~J:Jer~llPR?1, it pei:gg ¢J~rqm1fle~
~siJg R..JlfIDQnd
page 8 ~ (Buster) 'McDaniel if anything for himse1f h~ h~~
or knew to say why the Court ~~otJ!4 J!Ot p~·oq~ed
t~ P,f.P,ngy~~~. jwJgm~n1t' flgai~~t him . ~~c9rpi11~ to law, and
nothmg being offered or alleg~~ in g.eJ~y tl1~n1qf, it js ~Ql~sidered by the Court that t~~ ~~ig ~.~ytllopd (Buster) Mc:Q~:q!~l g~ ~yhje~t~4 tg t~~ 4~~tl:1 p~nl!l~y, t~~ pµ:µi~gµipnt by
the jµn~rn.
th~ir Y~rqi~t ~fqp~&~H:1 ~efc~r~~iq~cl PY 'Y~Y ()f
electrocution, and it is ordered that the ~aig g~f~n~flnt nay the
costs of this prosecution.
..
And it is ordered that the Sheriff and jailor of the County,
upon a proper warrant from the lawful authorities of the
p11l?lic .jail and panit~11thir.y: lloµ&e of tbi~ OQ~IJlQnwraJtl1, do
deliver the body of the said BFlYW.oncl (Bust~r) :i~!lDa11fol to

J

ror

gr

m
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the duly authorized agent of the superintendent of said penitentiary, to be conveyed henc:e to said institution, therein to
be executed by electrocution until he is dead, according to
law., on Friday, the 14th day of July, 1944, between the time
of sunrise and sunset of that day.
And the prisoner is remanded to jail.
page 10

~

The veniremen were examined by the Court, as
follows:

By the Court:
Q. Gentlemen, you are being· impanelled to try the case of
the Commonwealth of Virginia again,st Raymond McDaniel,
this gentleman who sits before you here, who is charged with
murder. Now, do you or does any one of you have any religious convictions or any conscientious objections against
the infliction of the death penalty 7
A. (All answer no.)
Q. All answer no. In other words, do you and do each of
you believe in the death penalty Y
A. (All answer yes.)
Q. All answer yes. You do not oppose or object to the
death penalty, each and every one of you Y
A.. (All answer no.)
Q. A.11 answer no. Do you or does any one of you live
within two miles of the point where this alleged offense was
committed, that is in North Altavista?
A. (All answer no.)
Q. All answer no. Now, do you or does any one of you have
any interest in this case or in its outcome?
A. (All answer no.)
Q. Are you or is any one of you related to the accused
here?
A. (All answer no.)
Q. All answer no. Are you related to the depage 11 ~ ceased Roy Alfred Y
A. (All answer no.)
Q. None of you are related to the deceased. Have you expressed any opinion about this case, about the evidence?
A.. (All answer no.)
Q. All answer no.
By Mr. Easley: I think the question should be "Have you
formed any opinion about this case".
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By the Court: Have you formed any opinion about this
case that you could not change or would not change after
hearing all the evidence in the case?
A. (All answer no.)
Q. All answer no. Do you have any prejudice, bias or ill
will towards the accused that would prevent you from giving
him a fair and impartial trial after hearing all competent
evidence which may be produced in the case?
A. (All answer no.)
Q. All answer no. In other words., can each and every one
of you give the accused here a fair and impartial trial and
render a verdict according to the law and the evidence in the
case?
page 12 r A. (All answer yes.)
Q. Gentlemen, I have no further questions.
By Mr. Easley: I would like, sir, to ask a few questions~
I want to know whether any member of this venire has read
the newspaper accounts and from them formed any opinion
as to the guilt or innocence of the defendant, or tentative
opinion, which would require evidence to remove. I'd like
:first to know whether they know anything or have heard anything about it sufficient to form an opinion.
By the Court:
Q. All right. Gentlemen of the Jury,, have you read newspaper accounts of this alleged murder and upon such newspaper accounts formed any opinion that would require evidence to remove T Have you?
A. (All answer no.)
Q. Well, I suppose that anybody that is literate has read
a newspaper. · I want to know if you have read any newspaper accounts of the alleged murder T
A. (All answer yes.)
Q. Well, now, have you in reading that newspaper account formed any opinion as to the guilt or the innocence
of the accused that would require further evidence to remove
from your mind T
page 13 ~ A. (All answer no.)
By the Court: Is that sufficient, Mr. Easley?
By Mr. Easley: Yes.

S~p~~W~ Q~~r,t o~ 4Pl?~~~~ 9f Vi~~~a

~Q

f)r. Q~
Tlie following is a list

µ. W ~tkin~~

~f ~1=w v~ni~e~~I?-;

~- P.. fu~\~tt-:
J': -~-: Xa~~~t
W, ~ .. Cr.aft.

Addisoii ~4qrr~~L. 0. Holland.
Ww..te11 ~-: C~r~\~!

n: Q, ~mo~"t~
w.
-~: :P.e.~rnm~!
L. W. Bibb, Jr.

Jesse H. Marshall.
J.~ f. ~Im~r~9n:
Walter L. Garbee.

pa¥;e 14 ~

inde~~

15 ~

Ind~x.

p~~e

page 16 ~ illpe foll~wing evid~nce ~Il Q~h~lf af tp.e QOII!··
' ~
· monwealtp. ~f Virg:inia and of t4~ De~eµda!lt, R{lymond (Buster) McDani~l, as hereinafter denoted, is all of tlie
evidence that was introduced on the trial of this cause of the
Commonwealth of Virginia v. Raymond (Bust~;) McPaiµa,1
tn .t.lie @r~tJit CL?1:1:rt of Q~rrn:l~eH Qm.mty,, Virgjni~, q~ M~rch

gitQ. aniJ ¥~rnll 2QtA1 i~~i:

~

Teste : This 16th day of Jun~~

··

·

l~44~
(JRA~~ ~: :innil\St
.
Jµgg~.

page 17 ~ EVIDENCE INTRODUCE:Q ON

'f~E GQMMONW~Al/i\@:.
P~~ Q.

R1~}!IA-;L.f OF

t~ WAT+qN$,
Swor!}.

·

DIRECT EXAMINATION.
By Mr. Thomp~en:
Q. You are Dr. 0. L. Watkinsf
A. Yes, sir.
Q. You are the County Coroner of Campbell CountyY
A. Yes, sir.

I
II

J

}
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Dr. 0. L. Watkins.
Q. I will ask you whether or not you performed an.autopsy
on the body of Roy A. Alfred on the 13th of February, 1944.
A. Yes, sir.
Q. Please state to the Jury and the Court what your autopsy revealed.
By the Court:
.
Q. That is the 13th 7
A. Yes, sir. Well, I went over to the funeral parlor of
Finch and Finch in the morning of the 13th and went in. I
found a man lying on a table, well developed white man, very
muscular build. After looking the body over I found a considerable number of bruises about the legs, chest and possibly
one or two on the head. The only wound., penetrating wound
that! found anywhere was a wound on the right side of the
chest about an inch and a half from the middle line. That
was a penetrating wound which, wlien I probed
page 18 ~ past into that wound, entered the cavity, chest
cavity, on the rig·ht, and it evidently,-whatever
passed and made this wound-travelled in a backwards-in a
diagonally-more or less across the chest to the left. Now,
I opened the chest up and on the right on opening the chest,
why I found that the wound there, the bullet or whatever made
this wound, had cut the lower edge of the third rib and had
gone through the pleura and penetrated the edge about an
inch and a half from the front edge of the right lung and went
through the lung, passing· out diagonally, more or less diagonally, across the lung and went throug·h the back of the
· trachea, the wind pipe, and on through the pleura on the left
and penetrated the lung, and through the pleura in the back,
and the bullet passed through between the ribs and was found
just underneath the scapula or the shoulder blade on the left.
Now, that was the track made by this penetrating bullct,a t least, whatever made the wound.
Now, the left-right lung· was completely collapsed. It
wasn't anything in the lung there. It was practically dry
and collapsed, There is considerable blood in the pleura and
around it in the pleural cavity. Some in the lung hut just
a small quantity, but very little in the lung. On the other
side., the left lung was partially collapsed, I would say fifty
per cent collapsed, and that side was full of blood, the pleural
cavity, dried blood, which more or less on the surface was
wet but inside was clots and lumps hard enoug·h
page 19 ~ when you mashed them to break into small pieces.
You could crumple it up.
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Dr. 0. L. lT'atkins.
I moved the trachea and esophagus. Of course, this wound
was there. There was a wound penetrating the trachea, and
then in taking it out there was a wound of the arch of the
aorta, the big blood vessel that comes off from the heart and
passes up through the chest and brain and then turns down,
but the hemorrhag·e in the lung was caused by the wound of
this large blood vessel just above the heart, back and above.
By Mr. Thompson:
Q. Did yon remove the bullet?
A. Yes, sir.
Q. And deliver that to the Sheriff? Is that apparently
the same bullet that was removed (banding a bullet to the
witness)?
·
A. (Witness examines bullet) Yes, sir.
Q. All right, sir.
A. I noticed when this bullet was removed that it had this
ha ttered edg·e on the rear end of the bullet and very little
scarring on the front.
Q. Unbub. Do you have any idea what caused that?
A. No, sir.
Q. ·what was the cause of this man's death., Doctor¥
A. Well, the cause of his death was hemorrhage.
page 20 }- Q. What caused the hemorrhage?
A. V\T ell, this bullet wound.
Q. Bullet wound.
A. Cutting this large blood vessel. He bled to death in
t.he pleural cavity and I opened the heart also and there wasn't
any sign of blood or fluid in the heart. It was as clean and
white as if it had been washed. Blood vessels were all in a
state of complete collapse.
-·
Q. Doctor, a person injured as this man was by the bullet,
from your experience as a physician, how soon wo.uld a person
<lief
A. Well, it is my opinion that this man, the ehock of.being
shot knocked him down. He fell and was in a more or less
semi-conscious condition immediately~ But just how long it
would take him to bleed to death, I couldn't say posi.tively.
I imagine it would .be only a matter of a few minutes.
Q. Unhuh. Did he have any ribs broken, Doctor?
.
A. Yes, I think he had three ribs which were not fractured
somewhere, either front or side or back, and those were two
floating· ribs on the right and-I am not sure. I couldn't say
unless I referred to tl1at record there (indicating record in
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Dr. 0. L. Watkins.
possession of Commonwealth's Attorney) from my memory,
but he had only three ribs that were not fractured.
page 21

~

By the Court:
Q. You say only three were not fractured Y
, A. Yes, sir..

By Mr. Thompson:
Q. Doctor, what caused the right lung to collapse Y
A. The penetration of this bullet let the air out of it.
Q. Let the air out? Unhuh. I believe that's all. I wish
to ask him.
CROSS EXAMINATION.
By Mr. Easley:
Q. Just a question or two. Doctor, you put your hands
around your throat here, I think, when you were describing
something. I don't know whether you meant to indicate that .
is where the wound was or what. Could you put your hand
on your body and show us where the wound was Y
A. The wound was in the third innerspace, the ·space between the third and fourth rib, about an inch and a half from
.the midliue (indicating point on his chest).
· Q. Went diagonally through him Y
A. It did not strike the spinal column. It passed, just
missed that, into the lung and through the lung.
Q. Didn't go up or down but on a level Y
A. It was slightly downward.
Q. Slightly downward and slightly to the right side?
.
A. To the left., from the right to the left and
page 22 ~ was under the lower edge of the scapula. It passed
between the ribs and that's the reason I had to go
jn all the way through, because it was no wound in the back
which would indicate that the bullet had passed through.
Q. In your opinion, was that probably cause, sufficient
cause for his death in a few minutes Y
A. Yes, sir.
Q. And probably immediate unconsciousness?
A. Yes, sir.
Q. You spoke of bruises and some broken ribs. Do you
know whether they were brought about or inflicted · before
death or after death Y
·
A. I wouldn't know but,-I couldn't say about that, but
there wasn't but one or two punctures of the pleura. And
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Dr. 0. L, Watkins.
tl1e blood was all clotted. Of course, I couldn't tell when that
took place because I didn't do this autop§y until the man had
been gotten out of the well, which was four or five days
later.
Q. That is what I wanted to ask you. Could the broken
ribs and contusions or bruises which you found there have
been caused by the falling or dropping or knocliing against
something dropping in the well Y
A. I believe that,-It is my opinion that the ribs were
fractUFed due to a fall of being thrown in the well or some
violence; external viola.nee.
Q. Yes, sir. Now, Doctor., did you notice or
page 23 ~ could you give us any idea as to how close the
weapon was to the deceased when the bullet was
fired into him? Vl as there any powder mark or anything of
that sort to indicate thaU
·A, No, sir.
Q. Nothing at all to indicate the range?
A. No, sir.
Q. That's all. If it had been fired at very close range
would there have been any powder mark, you think, dis . .
cernableY
A. Well, I don't think there would have been any powder
marks because the man was supposed to have been dressed.
Q. I see.
A. He did not have on the clothes.
Q. You never saw the clothes 7
A. There wasn't any powder burn on the akin that I saw.
Q. I see.

By the Court:
Q. Doctor, let me ask you to describe to the Jury where
this bullet went in and where it lodged in the body of the
dead man by indicating to the Jury on your own body there,
A. All right. (Placing hand on chest) You count the ribs,
fhst, second and third, and it went right below
page 24 ~ the third rib (indicating point on chest) between
the third and fourth rib an inch and a half, that
is., just missed the breast bone, as yon would call it, and it
ranged from the right.
Q. Put your fingers on your body so the J ut'Y can tell.
A. (Indicating on chest) From the right across to tbe
left and it passed through both lungs and was. under the point
of the shoulder blade back here (indicating), right at the
lower border.
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Mrs. Flossie lJl orris.
Q. Left shoulder blade¥
A. On the left.
Q. I see.
By 1\fr. Easley:
Q. About how far from the spine you say¥
A. Just missed the spine. Just missed it about, I would
say, probably an inch or something of that kind from the
spine. The hole was through his wind pipe, you see. That
is in front
By Mr~ Thompson : I want to excuse the Doctor if the
Counsel for the Defendant is through questioning him~
By Mr. Easley: I have no further questions to ask him.
·witness stands aside.
page 25 ~

MRS. FLOSSIE MORRIS,
Sworn.
DIRECT EXAMINATION.

By Mr. Thompson:
Q. Mrs. Morris., I believe you live at Lynch's f
.A. Yes, sir.
Q. You are a sister of the defendant here f
A. Yes, sir.
Q. And you are the mother of Lewis Morris?
A. Yes, sir;
Q. Do you know Mrs. Frances Alfred Y
A. Yes, sir.
Q. ·what kin is she to you?
. A. W~ll; my people says she is cousin some way. I don't
know. Some cousin.
Q. She's a cousin 1
~- 'Ye~, sir._
Q. I will ask you whether or not Mrs. Alfred came to your
home at Lynch's on Saturday afternoon, the fifth of Febrn~ry!.

A. Yes, sir.
Q. vVha t time did_ she get to your house f
_ ,A. I g"Qess, as well as I c~n remember; it was along·. about
3 :30 maybe, or 3 :00; as well as I can remember.
Q. Unhuh.
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Mrs. Flossie Morris.
page 26

~

By the Court:
Q. About 3 :30 T
A . .Yes, sir.

By 1\fr. Thompson:
Q. All right. Did your brother Raymond ''Buster'' McDaniel come to your house that day too?
A. Yes, sir.
Q. What time did Raymond come?
A. Him and her came in just about the same time.
Q. Came in together?
.
A. I don't know whether they was together. They appeared at the house about the same time.
Q. Unhuh. Did they both spend the night there?
A. Yes, sir.
Q. Did they spend Sunday there Y
A. Yes, sir.
Q. All right. Now, what time Monday did Raymond and
your son Lewis Morris leave your house?
A. Well, I didn't take particular notice to the clock. As
well as I can remember it was along about, between 7 :30 and
8 :00 o'clock.
Bv the Court:
·Q. You mean at night?
A. Yes, sir.
By M:r. Thompson:
Q. Was ''Buster'' and M:rs. Alfred around · together?
A. Well., no.
Q. During the time they ·were there?
.
A. I didn't particular notice. I didn't see no signs of 'em.
Q. But they were there at the house?
A. There at the house. Yes, sir.
Q. Your brother, I believe, had been hurt and he was there
in bed?
A. Yes, sir.
Q. Now, what time did Lewis and "Buster" come back to
your home?
A. Well, I don't know. They was gone, I'd say about
maybe two hours, as well as I can remember. I never noticed
the clock then. I wasn't thinking anythingQ. Came back in about two hours?
A. Yes, sir.
page 27
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Mrs. Flossie Morris.
Q. All right. When they came back what did they do Y
A. Well, they didn't do anything but Mrs. Alf red and them
went off together.
Q. Then they got with Mrs.·Alfred and left together!
.A. Yes, sir.

Bv the Court:
..Q. Who do you mean by ''they''? Raymond and Lewis and
Mrs. Alfred Y
A. Yes~ sir.
page 28

r By Mr.

Thompson:
Q. How long were they gone that time Y
A. Well, Mrs. Alf red never came back for a couple of days
or more but ''Buster'' and Lewis, I guess., .came in between
four and five o'clock, as well as I can remember.
Q. "Buster" and Lewis came in between four and five
o'clockY
Bv the Court:
"Q. In the morning?
A. Yest sir.

0

By Mr. Thompson:
Q. And when did Mrs. Alfred come back?
A. She came back on Thursday, I believe, Thursday evening.
Q. Now, where did Raymond stay in the meantime Y
A. Stay?
Q. Stay at your house?
A. Yes, sir.
Q. Did you ask him where he had been that night?
A. No, sir.
Q. Did you ask Lewis Y
A. Well, no, sir.
Q. Did they tell you where they had been or what they
had done?
A. Well, my brother came, said he went to see
page 29 r about his sick wife. His wife had been reported to
be sick. I thought he probably went to see about
her.

Bv the Court: You say your brother. Which brother was
thaf?
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A. Raymond rig·ht there.

By Mr. Thompson:
Q. He didn't tell you where he had gone or where he'd
·been or anything of the kind 7
A. No, sir.
Q. Now, his house was right down the railroad about halfway between Lynch's and Altavista, isn't it?
~"1.. Yes., sir, I reckon.
Q. How many children does Raymond have Y
A. He has six.
Q. Six children. And his wife was there at the home,
wasn't she!
.A. I suppose she was.
Q. As far as you know Y
A. As far as I know.
Q. All right. Now; have you ever seen that knife before
(showing knife to witness)?
A. No, sir.
Q. Did you see a knife removed from the fireplace in your
house?
A. No, sir.
page 30 ~ Q. You didn't see it?
A. I wasn.'t in the house.
Q. You weren't in the house at the time f
4. No, sir~
Q. How did you know Raymond and Lewis left your htmse
on Tue~day µightf
. _
A. Well, I didn't particularly notice. I know they disappea red for a while.
Q. Had Mrs. Alfred and ''Buster" been to your house together prjot to the fifth of February f
A. Do how?
Q. Had "Buster", your brother; and Mrs. Alfred visited
your house prior to the fifth of February., prior to this occasion when Mr. Alfred was killed!
A. On Friday before that?
Q. I.mean any time before that?
4,.. Xest sip.
.
Q. J;3~en the_re several times f .
A. Well, I don't know whether it was several times or not.
I never counted 'em. They had been there a few times.
Q, ,Yas ''Buster'' at your house when he was arrested?
· A. Yes, sir.
Q. \Vas ::M:rs . .A:lfred there when she was arrested f

•
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Mrs. Flossie Morris.
A. No, sir, she wasn't at my house. She had just stepped
over to a neighbor's there.
page 31 ~ Q. Just left your house 7
A. Yes., sir.
By the Court: Move along, Mr. Thompson.
By Mr. Thompson: It is right important.
By the Court: The Court is going to indulge you but the
way we're going now, we'll be here the balance of the year.
By Mr. Thompson: Witness with you, Mr. Easley.
CROSS EXAMINATION.
By Mr. Easley:
Q. Mrs. Morris, you say, that last question, that "Buster"
had been at your house before and Mrs. Alfred had been at
vour house before 7
A. Yes, sir.
Q. How long have you lived at that house?
.L\. I been living there a year in October.
Q. A year in October. And do you mean they had come
there together or at different times before Y
A. Well, they came there once to show her the way there,
I suppose, and then she came some by herself,
pag·e 32 ~ came alone.
Q. Did they meet there or have any rendezvous
or appointment 1
A. No, sir., not that I know anything about.
Q. You say Mrs. Alfred is a cousin 7
A. Yes, sir, she is supposed to be.
Q. She visited in your home. Do you know whether she
visited in the homes of your other brothers and sisters, visited
all of 'em?
A. Yes, sir, as well as I know she did.
Q. Now, you say they both stayed there, I think, from Saturday until Monday.
A. Yes, sir.
Q. What was the occasion of people coming there!
A. My brother got hurt by a tree fell on him. My brother
was helping wait on him. She was helping do the housework.
Q. Waiting on him Y What size man was your brother
Oscar?
A. Before he got sick, about the time he was sick., weighed
mighty near around two hundred, maybe more.
Q. Around two hundred Y Was the nature of his injury
w
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Mrs. Flossie Morris.
such he could get up and handle himself or did a strong man
have to handle him f
A. A strong· man bad to handle him.
Q. Could you handle him¥
A. No, sir.
page, 33 ~ Q. Where was your husband?
A. "\Vorking.
Q. How many children do you have?
A. I have seven.
Q. How old was the youngest at the time this thing happened!
A. My baby is five months old.
Q. Five months old?
·A.Now.
Q. This was about six weeks ago, I believe. Well, could
you do the work there yourself without the assistance of your
people?
A. Well, I don't believe I could. It would have been right
bard on me sitting up. It made it hard on me.
Q. Could you lift your brother?
A. No, I couldn't. No, sir.
Q. Your husband bad to work?
A. Yes, sir.
Q. vV ell, did you have another brother who lived in Lynchburg?
A. Yes, sir.
Q. What is his name?
A. Claude McDaniel.
Q. Did he come there?
A. Yes, sir.
Q. Well, do you have a mother? What is her name?
A. Rosa Emerson.
page 34 ~ Q. Did she come there too 7
A. Yes, sir.
Q. Did you have a sister named Mrs. Witt Y
A. Yes, sir.
Q. Was she there?
A. Yes., sir, she came.
Q. They were all there when "Buster" came, were they
not?
A. No, Mrs. Witt and them had left but my mother was
there.
Q. Your mother was still there 1 They had already been
there?
A. They bad been there but gone.
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Q. Your sister and her husband, Mr. and Mrs. WitU They
live in the Village there, do they not, in Altavista?
A. Yes, they live in Altavista. Yes, sir.
Q. And they have a lot of children of their own, don't
they?
A. They don't have but three.
Q. They have three children in alH
A. Two of their own and one adopted child.
Q. Mrs. Emerson lived with her and she stayed on there
with you?
A. On account of Oscar.
Q. You were· all in the house together Y You say
page 35 ~ Mrs. Alfred came over there to help. Did she help
you?
A. Yes, sir, they holpt me.
Q. Was there any special association between ''Buster''
and her there Y
A. I didn't see any.
Q. You didn't notice any Y
A. No, sir.
Q. They were there in the house?
· A. They was there in the house, yes., sir.
.
Q. And they didn't seem to pair off together at all?
A. No, sir, I didn't see any sign of it.
Q. Didn't show any interest in each other particularly!
A. No, sir.
·
Q. What kind of woman was Mrs. Alfred Y Would she gc,
wherever there was some work to be done or help to be rendered f
A. She came to holp me.
Q. She came to help you Y Generally when she visited you
before was ''Buster'' there f Was he absent or did they seem
to have an appointment to meet there!
A. I didn't see any.
Q. Nothing of that kind?
A. No, sir.
Q. Now, you say Monday night "Buster" left there. All
these times you have given are mere guesses or estimates?
You didn't look at any clock?
A. No, sir. No, sir.
page 36 ~ Q. The time they were gone for an hour, they
· left and came back, they are all just more or less
guesses?
A. More or less guesses. I know I never looked at the
clock.
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Q. At any rate, you do know they left. Did you hear why
they left or where they were going!
A. I never heard anything except brother went to see about
his sick wife.
Q. Did he say that at that time?
A. Yes, sir, when he came back.
Q. He said that he was going to see about his sick wife?
A. He had been to see about his wife.
Q. And Lewis went with him 1 How old is your son Lewis¥
.A. Fourteen.
Q. Fourteen. When will he be :fifteen T
A. He won't been fifteen until the 2nd day of September.
Q. And then when they came back from seeing about his
sick wife., you say, as well as you can recall, they stayed there
probably a couple of hours or something like that?
A. Well, I don't think they stayed there that long.
Q. Don't think they stayed that longf Anyhow, it was a
while?
page 37 ~ .A. They stayed there a while. I don't remember how long.
Q. Then Mrs . .Alfred and they left together Y
.A. Yes, sir.
Q. Do yon know where they were going then t
.A. No, sir, I don't know.
Q. You didn't know Mrs. Alf red was going 1
A. Or where she was going, no, sir.
Q. They didn't say anything to yon Y
A. No, sir.
Q. Did you see them leave Y
A. I seen 'em go out the room I was in. I was waiting on
my brother.
Q. Was there any getting their heads together or any kind
of planning- or anything of that sort going on at all Y
A. No, sir.
Q. How far is it from where yon live there in Lynch's to
Mrs. Alfred's? Do you knowf
·
A. I don't know. No, sir.
Q. Do you know where she lives 7
A. No, sir, I don't know where she lives. I heard where
she lives. I couldn't tell yon.
Q. You say your brother Claude drove down also to see
about this accident?
A. Yes, sir.
page 38 ~ Q. And that was~ I believe, what day he first
came down?
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A. He first came on Monday.
Q. On Monday!
A. Yes, sir, was his first visit there.
Q. And how long did he stay 7
A. Well, I guess he stayed about a couple of hours or maybe
more.
Q. Couple of hours or more 7
A. (Witness nods head.)
Q. Did he go off by himself 7
A. No, sir, he went home, went back to Lynchburg. Took
my mother and my sister and my sister's husband and her
little boy. He went back to Lynchburg.
Q. ·what sister was that Y
A. Mrs. Witt.
Q. He took them in bis car when he left f
A. Yes, sir.
By the Court: Talk louder. Rare up and talk.
By Mr. Easley: I certainly want you all to hear me.
By the Court : You can make yourself heard if you will
try.
page 39 ~ By Mr. Easley: All right.

Q. You say your sister Mrs. Witt and her husband and
vour mother Mrs. Emerson went in the car with them when
they left Monday evening!
A. Yes, sir.
Q. Did they come back any more 1
A. My brotl1er Claude came back on Tuesday.
Q. Came back on Tuesday. How long was he there Tuesday night?
A. He stayed to breakfast and eat and went back to hi~
work.
Q. Did he come in his car?
A. Yes, sir.
Q. I believe you said Mrs. Alfred left your home ancl all
three went out together, "Buster" and Lewis, and sl1e did
not return any more until later on during the week f
A. No, sir.
Q. She wasn't there Tuesday at alH
A. No, sir.
Q. Well, I think that's all.
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RE-DIRECT EXAMINATION.
By Mr. Thompson:
Q. You say that Mrs. Alfred visited your other brothers
and sisters ?
·
A.Ye~d~
'
page 40 ~ Q. Which ones did she visit l
A. She visited Mrs. Witt., as well as I remember.
Q. Were you ever down there to see her at Mrs. Witt's?
A. I heard them talk about it.
Q. I ask you what you know.
A. No, sir, I didn't see her there.
Q. Do you know she visited anybody else except you t
A. No, I don't know but IQ. Did you ever. visit in her house?
A. No, sir.
Q. Do you know where she lived Y
A. No, sir.
Q. Did you send for her and ask her to come over and help
take care of your brother Y
A. No, sir.
Q. Do you know why she came over at all?
A. No, sir, just I reckon to help.
Q. In other words, you are merely surmising, aren't you Y
You don't know. You didn't send for her? She came? She
simply came in there with "Buster" on that Saturday afternoon?
A. (No answer.)
Q. She simply came there with him Y
pag·e 41

~

By 1\fr. Easley: She didn't say that. She said
they came about the same time. She didn't know
whether they came together or not.

A. I didn't see 'em together.
Q. Your husband works? He didn't work on week-ends,
Saturday night and Sunday?
A. He works Saturday evenings, afternoons.
Q. Your husband was there to help take care of your
brother, wasn't he?
A. Yes, he certainly was.
Q. Now., you say your brother Claude came down and took
your mother and Mr. and Mrs. Witt with him. Is that right?
A. Yes, sir·.
Q. And that was Monday night?
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A. Yes, sir.
.Q. That is the same night Mrs. Alfred left, isn't itf
A. Yes, sir.
Q. So, none of them were there to help you then on Tues-

day?
A. No, sir.
Q. Is Oscar still there f
A. No, sir.
Q. Now, you say,-I understood you to say when I asked
you if ''Buster'' told you where he had been or where he was
going before he left and you said he didn't.
A. Not before he left, after he came back I said.
Q. Now, when he came back he told you he had
page 42 ~ been to see about his sick wife.
A. Yes, sir.
Q. Did he tell you his wife was sick?
A. Said she had the headache.
_Q. Unhuh. Did he tell you why he didn't stay there with
her?
A. No, sir.
Q. Unhuh. And he came on back to your house that night?
A. Yes,. sir.
Q. You don't know whether his wife was sick or not?
A. No, sir, I didn't go down there.
Q. Did you visit his wife?
A. Yes., sir, I went to see her.
Q. Did you go that day?
A. I couldn't leave home.
Q. Did you know how he happened to have an idea his wife
was sick?
A. No, sir. On account she's always complaining, you
know, sick. She's not healthy.
Q. Unhuh. That's all.
Witness stands aside.
LEWIS MORRIS,
Sworn.
page 43 }-

DIRECT EXAMINATION.

By Mr. Thompson: If your Honor please, I understand
this witness is waiving immunity in testifying. I would like
to have that made clear.
By the Court : He has been indicted for this same charge.
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Q. Lewis, do you want to go on the witness stand and tes~
tify in this case 1 Do you want to go on and tell how it happened?
A. Yes, sir.
Q. Unhuh. And you want to do that whether it might be
against you or for you t You want to tell the whole truth
about it?
A. Yes, si!.

By Mr. Thompson:
Q. All right, Lewis,By the Court :

Q. Have you got a lawyer representing you, Lewis?
A. Yes, sir.
Q. Did he tell you or suggest to you that you go on the
witness stand and tell the truth about this case Y
A. Yes, sh.
Q. And so you want to testifyY
A. Yes, sir.
.
page 44 ~ Q. Tell all you know about itt
A. Yes, sir.
Q. vVhere it hurts you or not t
A. Yes, sir.
By :M:r. Thompson :
Q. Lewis, you live at Lynch's., I believe?
A. Yes, sir.
Q. And you are the son of Mrs. Morris., Mrs. Flossie Morris, who just testified f
A. Yes, sir.
Q. Lewis, I believe your counsel is Mr. Sam Stowers f
You talked to him all about this case, have you t
A. Yes, sir.
Q. Now, Lewis, did Mrs. Frances Alfred and "Busteru McDaniel, your uncle, come to your home at Lynch's on February the fifth, 1944? That was on Saturday before this :M:r.
Alfred was killed.
A. Monday nighU Yes., sir.
Q. About what time did they get there °1
A. I was at the show. When I came in they was there.
Q. You don't know what time they came?
.A.. Yes, sir.
Q. What time did you get home from the show!
A. About five o'clock..
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Q• .All right. Did "Buster'' and Mrs. Alfred
spend Saturday night there!
A. Yes, sir.
Q. Sunday1
A. Yes, sir.
Q. Sunday night¥
A. Yes, sir.
Q. And Monday?
A. Yes, sir.
Q. All right. Now, did you see Mrs. Alfred and "Buster"
around about the house and yard during the week-end 1
A. You mean on Sunday and Saturdayt
Q. Saturday and Sunday.
A. Yes, sir.
Q. Did you see them go off together anywhere i
A. Well, I saw 'em going in and out the house.
Q. Going in and out of the house together Y
A. Unhuh.
Q. You don't know where they went!
A. Nor, sir.
·
Q. Now, did you see Mrs. Alfred and ''Buster" talking together along about four or five o'clock on Monday afternoon Y
A. Nor, sir.
Q. ·what time did you see them, if you saw them talking·
together any time Monday Y
page 45

~

By Mr. Easley: I don't think he ought to lead
the witness.
By the Court: Mr. Thompson, of course you
will avoid all leading questions.
By Mr. Thompson: I am not trying to lead him. I just
asked him if he saw 'em together.
page 46

~

A. I saw 'em walking around together.
'em talking any.
Q. Never did hear them talking any Y

Never did hear

By the Court:
Q. Lewis,A. Yes, sir.
Q. Nobody is going· to hurt you here and you just take
your time and tell the truth about it now, just take your time
and the Court will give you all the time you need. Don't get
in a hurry and answer the questions.
A. Yes, sir.
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Lewis Morris.
Q. But first understand them. If you don't understand
the question, you understand it before you answer it and
then when you understand.., you answer it the best way you
can.
A. Yes, sir.
page 47

~

By Mr. Thompson:
Q. Diel .you at any time over the week-end hear
"Buster" make any threat or any reference to Mr.

Alfred?
A. Nor, sir.
Q. You didn't?
A. Nor, sir. I hadn't never seen Mr. Alfred before.
Q. I just asked you if you beard him say anything.
A. I don't know what day it was I heard him say Mr. Alfred better not never cross his path.
.
·Q. Mr. Alfred better not cross his path?
A. Yes, sir.
Q. You don't know what day that was Y
A. No, sir.
By the Court:
Q. Who said that?
A. ''Buster''.
By 1\fr. Thompson:
Q. Who was he talking to then f
A. Mrs. Alfred.
Q. All right. Now, on Monday did "Buster" ask you to
go with him, that is late Monday?
A. Yes, sir, he asked me to go with him down to see about
his wife.
Q. Down to see about his wife 1 All right. Did you go
with himY .
A. Yes, sir.
page 48 ~ Q. Now, you just tell the Jury and the Court
what happened on that trip.
A. Well, ·we went on down to see about his wife. So, he
told me to go over and see about his wife.
Q. Let me ask you this question: Did he go with you over
to his house to see his wife?
A. Nor, sir.
Q. All right. Did you go over there?
A. Yes, sir.
Q. Did you see his wife T
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A. Yes, sir.
Q. Was his wife sick?
A. Nor, sir.
A. All rig·ht. Go ahead.
A. Well, he told me to get his coat, so I got the coat and
came on back and he told me then to go and tell Mr. Alfred
where his wife was at. He told me to go over and tell ~fr.
Alfred where his wife was at. I went over and told Mr.
Alfred. He took me over and showed me the way and I told
Mr. Alfred where his wife was at~ she was at my house and
had been drinking, I thought, and so he told me to wait a
minute and show him the way back to my home.
Q. Who told you Y
A. Mr. Alfred did. We was on the way back to my home
vVe was on the way back to my home and went on through by
the colored church and ''Buster'' was behind a tree.
page 49 } Q. What happened then Y
.
A. He jumped out and said ''Stick 'em up", so
I throwed up my hands but I was in front. I heard the shot
fired and turned around and Mr . .Alfred was falling.
Q. Let me ask you this: How far did "Buster" go with
you toward Mr. Alfred's houseY How far did you go beyond
the negro school house Y
.
A. I don't know how far it was. He went down to som·e
telephone posts right in sight of the house.
·
Q. Right in sight of Mr. Alfred's house¥
By the Court:
Q. That was "Buster"!
A. Yes, sir.
By .Mr. Thompson:
Q. Now, what did he tell you to tell Mr. Alfred Y
A. He told me to tell him that his wife was at my house
and that she'd been drinking, I thought.
Q. She had been drinking!
A. Yes, sir.
Q. Now, where was ''Buster'' to meet you when you came
back with Mr. Alfred Y
A. He didn't make any .certain place. He didn't tell me
he was going to meet me or anything. He told me to tell
him. The man told me he wanted me to show him the way.
Q. All right. Did "Buster'' tell you that if he
page 50 } was not there where he left you which way to bring
him back?
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Lewis Morris.
A. He told me if he won't there to carry him on the path
to my house.
By the Court:
Q. You say that place was at the church?
A. Yeah, he was down below the church. He told me if he
wasn't·.there he'd probably go on home, for me to come to
my home when I came back. He wasn't there when I came
back and me and the man went on down the path towards my
home and then he shot the man.
By Mr. Thompson:
Q. Did you know where "Buster" was going to beT
A. Nor, sir.
Q. Unhuh. Now, how far were you in front of Mr. Alfred T
A. I was as far as from here to that window (indicating a
window in courtroom), something like that.
Q. All right. What did "Buster" say to Mr. Alfred Y
A. Just said, '' Stick 'em up'' and then shot.
Q. How soon after he said~ ''Stick 'em up'' did he shootY
A.. Well, I just don't know exactly. Just as soon as he
said, " Stick 'em up", the gun :fired.
Q. Just as soon as he said, ''Stick 'em up'', the gun :firedf
All right. Did Mr. Alfred fall immediately?
page 51 ~ A. When I turned around he was falling.
I
couldn't turn around so quick because I was scared.
Q. And then what did "Buster'' doY
A. Well, "Buster" told me to come on.
Q. Told you to come on f
A. He was up at Mr. Alfred's body.
Q. You were down beyond that and he told you to come
hack to where he was?
A. Yeab, so I went on up there. He called me twice before
I went and then he said '' Get ahold of him'', so I didn't do it
exactly, so he told me to get him again, or he would do me as
if he done Mr. Alfred.
Q. Would do as if he had done :Mr. Alfred 1 You mean by
that he would do you the same way he had done Mr. Alfred Y
A. So, I grabbed him, his leg, and we drug him and covered him up. Then we went to Lynch's.
Q. Just ·a minute there. You better talk a little louder
so all the Jury can hear. May I ask you this now, Lewis:
Did "Buster" tie Alfred's hands or not?
A. Yes, sir, but I don't know whether he tied it before we
went to Lynch's. Anyway, he took a belt-
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Lewis Morris.
Q. And tied his hands together?
A. Yes, sir.
Q. Now, you went on back to Lynch's t Go ahead.
A. Well, I done forgot how we did when we got to Lynch's.
Anyway, we got Mrs. Alfred and then came on back.
Q. Where did you see Mrs. Alfred when you got
page 52 ~ back to Lynch's V
A. Well, I done forgot whar I did see her next.
Anyway, we came on back down the railroad.
Q. Did you find her at your mother's house?
A. She was there, yes, somewhere. I done for got llow we
did exactly.
Q. All right. Did "Buster" or you tell her what had happened!
A. "Buster", I think, told her.
Q. ''Buster'' told her?
A. Yes, sir.
Q. All right, and then what did you do¥
A. "\V ell, we went on back down the road back to her home
and we got there·
Q. Went on back to her hornet
A. Yes, sir.
Q. How long did you-Did you go back the same way you
all had come, back by Mr. Alfred's body where it was laying
on the side of the road 7
A. Yes, sir,. only we turned off just a little bit. We turned
off just before we got there and went up a path.
Q. "Why did you do thaU
A. "Buster" was leading. I don't know.
Q. You came up another path. Did you go by where the
body was laying?
page 53 ~ A. vVe went prettv close to it.
Q. All right. Did you go on down to :Mrs. Al~
fred's home?
A. Yes, sir.
Q. How long did you stay there t
A. Vlell, I don't know how long we stayed there but we
stayed there quite a bit. I played some checkers. I went
throug·h the motions. I was scared to death.
Q. Who were you playing checkers with 1
A. With the little boy.
Q. Mrs. Alfred's little boy7
A. Yes, sir.
Q. "\Vhere was ''Buster'' and Mrs. Alfred Y
A. They was in the other room.
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Q. They were in the other room Y
A. Yes, sir.
Q. All right. Then, when you left there, what did you doY
A. Well, we went on where the man was at. "Buster"
picked him up and toted him over to the railroad.
Q. That was after Mrs. Alfred had gone home?
A. Yes, sir.
Q. All right. Now, what did you do with the body?
A. Well, ''Buster'' put him in some honeysuckles over ·
there.
Q. Honeysuckles on the railroad?
A. Yes, sir.
page 54 ~ Q. All right: Then what did you dot
A. ·wen, sir, we went on to my home and went
to bed.
Q. Went to your home and went to bed? What did you do
the next day?
A. Next day we went to Lynchburg.
Q. ·who went, Lewis?
A. Me and ''Buster''.
Q. You and ''Buster''? "\Vho did you go to see?
A. We came over to Claude McDaniel's house.
Q. How did you get back to Lynch's?
A. Claude was going back to see my uncle, so we went back
on the car with him.
Q. Went back on the car with him?
A. Yes, sir.
Q. All right. After you went back on the car with him
then what did you do that night?
A. Well, I went to bed, started to bed, and "Buster'' came
and told me to come on and get in the car. I went on and
µ;ot in the car. He cranked the car up and slipped it out.
We went onQ. Who was driving?
A. "Buster" was driving the car. We went over and got
the man.
Q. Did. you go back to the culvert?
A. Honeysuckles.
Q. Where you hid the body?
page 55 ~ A. Put the"body in the back end of the car.
Q. In the back end of the car?
A. It was a coupe.
Q. It was a coupe T With a turtle back?
A. Yeah. Then we went on the way to the well.
Q. You went to the well thenY
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Lewis Morris.
A. On Mr. Hal Adams' place.
Q. Who put the body in the well?
A. Sir¥
Q. "\Vho put the body in the well?
A. ''Buster'' told me to catch the leg again. ''Buster''
just hung him over the well and just both of us turned him
loose and he went on down.
Q. Did you help get the body out of the car and take it
to the well?
A. Yes, sir.
Q. Then what did you'do?
A. We went on back to mv home and we went on to bed.
He went to bed with me, I think, and then he stayed with me
until the cops came and got him.
Q. I see. All right. After Mr. Alfred was killed, did ''Buster" take anything off of Mr. Alfred's body!
A. Yes, sir.
Q. What did he take?
A. Well, I don't know for sure what he took. I just know
he searched his pocket.
page 56 ~ Q. Did you see him take anything?
A. I saw him take some money, I think.
Q. Did you see him take a pocketbook?
A. Yes, sir.
Q. Do you know whether it had any money it in or not Y
A. I won't say for sure whether it had money in it or not.
I know he searched the pocketbook.
Q. You know he took the pocketbook?
A. Yes, sir.
Q. Did he take anything else?
A. Well, I don't know what all he took. Yeah, he took that
(pointing to knife on table).
Q. He took this knife¥
.
A. He traded me that for another knife.
Q. He traded this knife for a knife of your own?
A. Yes, sir.
Q. He didn't trade you the pocketbook Y He put that in his
pocket?
A. I don't know. He had it in his pocket. I don't know
what he did with it.
Q. He had it in his pocket the last time you saw it?
A. Yes, sir.
Q. All right. And you had this knife?
A. Yes, sir.
Q. And what did you do with this knife, Lewis?
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A. He told me to tbr.ow it in the :fireplace, so I

page 57

r threw it.

Q. ''Buster'' told you to throw it in the :fire.
A. I threw it in after we came back from Lynchburg.
Q. That was on Monday after you came back from Lynchburg?
A. Yes, sir.
Q. I believe when the officers asked you about it you told
them where it was and went and got it Y
A. Yes, sir.
·
.

place t

By the Court:
Q. Let me ask you this, Lewis: After Mr. Alfred had been
shot and you all went on back to your house, did you and
''Buster'' tell Mrs. Alf red that her husband had been shot Y
A. Nor, sir. "Buster" told her, I think.
Q. ''Buster'' told her Y
By Mr. Easley: He said, "I think".
By Mr. Thompson:
Q. You know he did tell her Y Did she seem to be glad or
sad¥
A. She looked like she was glad to me.
Q. That's all I wish to ask him. You may take the witness.
page 58

r By the Court :

Q. I want to ask you one more question:

As

you all were going down the path approaching the place where
the shot was fired, I understood you to say that "Buster"
said "Throw 'em up" .
.A.. "Stick 'em up".
Q. "Stick 'em up". Had anything been said up to that
time?
A. Nor, sir, not as I knows oft sir.
Q. You didn't hear any words pass up to that timeY
A. Nor, sir.

CROSS EXAMINATION.
By Mr. Easley:
Q. You are fourteen years old!
A. Yes., sir.
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Q. When will yon be 15 Y
A. Second day of September.
Q. Do yon go to school!
A. Yes, sir., I went until we moved to Altavista. We moved
down in the middle of the season, so I haven't been going.
Q. You haven't been going· to school Y
A. No, sir.
Q. Did you go any last fall?
A. Yes, sir, I went to Chatham.
Q. Chathamf
page 59 ~ A. Yes, sir.
Q. When did you move from Chatham?
A. We moved down here,-I don't know how long it's been.
Some time in the season. Vl e didn't startQ. Between the fall and Christmas of last year 1
A. I just don't know exactly what time it was.
Q. Talk just a little louder. How long has it been since
you went to school¥
A. I wouldn't know, sir, how long it's been.
Q. Has it been a year?
A. I don't think so.
Q. Did you start last fall?
A. I went some last fall.
Q. At Chathamf
A. Yes., sir.
Q. And you went until you moved to Lynch's f
.A. When they moved I stayed on up there and went to
school a while. I didn't like to stay up there so I came home.
Q. Wasn't that a year ago last fall?
.A. I don't know how long· it's been but I stayed up there
until I g·ot tired of staying with the people, so I came down
here, my sister and I.
Q. You came down here to Lynch's Station? You got tired
of staying up there and came to Lynch's Station and you
didn't go to school any more?
A. Nor, sir.
page 60 ~ Q. Take your hand down from your mouth. I
just want you to answer the question as best you
can. Now., do you know why you didn't go to school down
there at Lynch's?
A. Yes, sir. ·wen, my mother has asthma and I stay at
home and help her.
Q. I see. And what grade were you in T
·
A. I was in the Fourth.
Q. Fourth grade T
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A.
Q.
A.
Q.
A.

Yes., sir.
Did you go to church and Sunday school!
Yes., sir.
What church do you go tot
To the Baptist.
Q. "\Vell, now, I believe you say on Monday evening that
this thing· happened, you went to the picture show and when
you got home,A. Nor, sir, not on Monday evening.
Q. On Saturday. I beg your pardon. You are right. On
Saturday evening. You had an uncle who lived there with
you, Oscad
A. Yes., sir.
Q. And he got his leg broken the day before?
A. Yes., sir.
Q. Tree fell on him Y Anyhow, he was hurt. Was he suff.ering much pain?
A. Yes, sir.
page 61 ~ Q. Leg swollen pretty bad?
A. Yes., sir, he seemed to be.
Q. Had to lmve somebody handle him 7 He was a pretty
big man, wasn't he?
A. Yes., sir.
Q. And so you say when you got home you found a lot of
people there.
A. Yes., sir.
Q. You found Mr. McDaniel was there. He is your uncle?
A. Yes., sir.
Q. And you found your cousin Mrs. Alfred there. Was
your grandmother there?
A. Yes, sir.
Q. Mrs. Emerson?
A. Yes, sir.
Q. And was your aunt Mrs. Witt there Y
A. Nor, sir.
Q. You dicln 't see her there 7
A. Nor, sir.
Q. She had left when you got there?
A. She hadn't came there that day, I don't think. If she
did, she came while I was at the show.
Q. A lot of 'em came before the thing was over, didn't
thevY
A. Yes, sir.
Q. Your uncle Claude?
page 62 ~ Q. They all came?
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A. Yes, sir, all of 'em came.
Q. And you saw 'em all walking around together, didn't
you, from time to time Y
A. Yes, they were.
Q. In and out?
A. Yes, sir.
Q. You paid no special attention to any of 'emf
A. No, sir.
.
Q. You saw no planning or heard no planning about anybody about anything?
A. Nor, sir; nor,, sir.
Q. Well, now, when Monday evening, I believe it was Monday evening, do you know whether-You say you went with ·
"Buster" over to his home to see how his wife wasY
A. Yes, sir.
Q. She had been reported sick, hadn't she I
A. Yes, sir.
Q. He had gotten word Y
A. By Mrs. Ruth Witt.
Q. How did you go over there Y
A. vV e just walked over there.
Q. Along· the railroad track from Lynch's S.tation Y His
house is right in front of the railroad Y
A. It is right in the front of the railroad. I live at Lynch's.
Q. Some little distance, a bout two miles between them f
Did you all go together all the way down to the house Y
A. Yes, sir.
·
page 63 ~ Q. And did he send you in to find out whether
anything was wrong· Y
A. Yes, sir.
Q. And did you tell him you found nothing wrong with
her?
A. Yes, sir.
Q. You came back and reported to him that she was all

ri~t,
.
A. Yes, sir.
_
Q. It was after that he said something about going down·
'
and telling Mr. Alfred!
A. Yes, sir, he told me to go over and tell him where his
wife was at.
Q. To go over and tell him wher·e his wife was at?
A. Yes, sir.
Q. You told him you didn't know where it was Y
A. Yes, sir.
Q. You were shown the way by him!

68

Supreme Court of Appeals of Virginia

'

, I

Lewis Morris .
.A. He took me and showed me the house.
Q. Did' you go from right where the three houses are and
where your Uncle "Buster'' lived, did you go along the railroad and go up the pat.h or g·o straight in from that little
clearing in the woods there Y
A. We went up the railroad about, I '11 say about a hundred
. feet.
page 64 -~ Q. About a hundred feet and struck up through
· the woodsi
A. Yes, sir.
Q. And where did you come out? Did you come out at the
clearing on top of the hill or farther in towards the colored
. churchf
A. I came out l"ight at the colored church.. "\Ve went down
another path to the telephone posts. We could see the house.
Q. You had to turn to your left and go up a road before
you could see the house Y
A. We turned down a path that went just about to the
house.
Q. You did!
A. Didn't go up no road. Went right straight across the
road at the colored church..
Q. At the colored church 1
A, ~es, sir.
.
Q. You could see the house there Y
A. We went down a long ways.
Q. Throug·h the woods?
A. Yes, sir.
Q. Through the woods and through- the path? Then he
pointed out the house Y
A. Yes• sir.
Q. ·where did he go, do you know f
page 65 ~ A. No, sir. .I just left him there.
Q. Bright moonlight night, wasn't it f
A. Nor, sir. It was-I don't know exactly how it was. You
could see a pretty go9d little ways.
Q. Why did he want you to go with him to see about his
wife?
A. He was going to walk down there and back with me.
Q. Did he tell you he hated to go by himselff
A. I don't' know, sir. I reckon he did. I was fixing to go
'possum hunting. He always liked for me to.
Q. He always liked for you to go with him before that and
after that too, didn't he?
A. Yes, sir.

i
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Q. So, then, after he pointed out the house, what did he
tell you after that? What did he tell you to dot
A. He told me to tell the man what he had done told me to
tell him about his wife. If he won't there., just for me to
carry the man over to my home.
Q. To carry the man to your home if he won't there, if
''Buster" won't there?
A. Yes. sir. Yes, sir.
Q. Did he tell you any particular path to go?
.
A. Nor, sir, he just told me to carry him on home. I went
the path, the way we came, the main path to the railroad.
That's the onliest way I knew then.
Q. The path you all took was the path that goes
page 66 ~ right down the railroad; crossing where the road
crosses the crossing¥
A. Nor, it ain't no main road. It's just a little crossing
there, yes, sir.
Q. Road that crosses across there¥ That's where you went
in and that's where you came out going back hornet
A. Yes, sir.
Q. And so you say you were walking on down the pa th Y
A. Yes, sir.
Q. And were·you in front or was he!
A. I was in front.
Q. About, I believe you said., as far as from you to that
window over there ( pointing to window) ?
A. Yes, sir.
By the Court :
Q. ·was that the only path leading on down to your house
from the point wl1ere you left the school house?
A. That is the onliest path I knew then. There was another. I hadn't been over through there before.
Q. The same path you went up there over?
A. The same path we went up, me and him. vVe came back
that way.
By Mr. Easley :
Q. And,-Well, now, when you did pass by M:r. McDaniel,
''Buster'', did you see him when you passed by Y
A. Nor, sir.
page 67 ~ Q. You didn't see him?
A. No, sir.
Q. The first thing you knew you heard somebody say,
"Stick 'em up"f
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A. Yes, sir., and ·about that time a gun fired.
Q. About that time you looked back?
A. I didn't look back quick. I couldn't hardly move.
Q. You were scared Y
A. Yes, sir.
Q. You don't know how long it was between '' Stick 'em up''
and the firing of the gun?
A. I knew it wasn't so long.
Q. Did you hear anybody say, "You have been talking about
killing me'' Y
A. Not as I remember of.
Q. Well, not as you remember of. May something of that
sort have been said Y
A. I don't think it could have.
Q. You don't think it could have? The first thing you can
remember, were conscious of, were those words and shortly
a gun shot fired Y
A. Yes, sir.
Q. Just onef
A. Yes, sir, just one.
page 68

~

By the Court :
Q. Now, then, I understood you to say in your
examination in chief he was standing behind a tree.
A. Yes, sir.
Q. All right. . Had you passed the tree Y
A. Yes, sir., I was by the tree as far as from here to that
window (indicating window in courtroom).
Q. By the tree?
A. Yes, sir.
Q. How far was "Buster" from Mr. Alfred when he shoU
A. About as far as from here to that lady (pointing to
Court Reporter).
Q. To that lady Y
A. Yes, sir.
Q. About eight feet?
A. Yes, sir.
By Mr. Easley: (Addressing the Court) What distance
would you say it was from him to the window?
By the Court: I'd say that's fifteen or sixteen feet.
By Mr. Easley: Somewhere in that neighborhood, for the
purpose of the record.
page 69 ~ By the Court: The Court would judge it is 16
feet.
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By Mr. Easley:
Q. You say you did not see ''Buster'' at all when you passed
him?
A. Nor, sir.
Q. But you never did see him until after you heard the
shot fired¥
A. Nor, sir, and he was standing over the·re was his gun
in his hand.
Q. Ma'am,-Sir?
A. He was standing there with his gun in his hands then.
Q. With his gun in his handY
A. Yes, sir.
Q. Of course you did not see him step from behind the tree,
did you?
A. Nor, sir, but I wasn't looking back. The man was ten..
ing me from where he came from about some big snakes.
Q. And you were about that far in front of him?
A. Yes, sir.·
Q. And you heard this voice say '' Stick 'em up'' and you
were scared? You didn't turn around immediately?
A. Nor, sir, I didn't.
Q. You threw your hands up?
A. Yes, sir.
page 70 r Q. And then yori looked around?
A. Yes, sir.
Q. And when you looked around that is the first time you
saw Mr. Alfred or "Buster"?
A. Yes, sir.
Q. And Mr. Alfred was then falling?
A. Yes., sir, he was behind me, coming on down the path.
Q. I know he was, and you didn't see him-The first time
you saw him was when you turned around after you heard .
him say '' stick 'em up'' and the shot was fired; you were
sort of scared at first and threw your hands up. After an
interval, you turned around and then saw both of 'em behind
you. Which one was closest to you Y
A. ''Buster'' was.
Q. ''Buster'' was closer to you?
A. Yes, sir.
Q. And you say that was in the woods?
A. Nor, sir, it was in a path.
Q. I mean a path through the woods?
A. Yes, sir.
Q. A path through the woods and then he told you to come
and help him move the body.
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A. Yes, sir.
Q. And you wouldn't do it Y
A. Nor, sir, I was sort of scared.
page 71 ~ Q. Son, of course you were in front and the first

thing you saw was ·when you turned around and
looked and then you saw both of them.
A. Yes, sir.
Q. You didn't see him at all T You don't know where he
came from, do you t
A. Nor, sir.
Q. And I mean by that you don't knowBy the Court: Mr. Easley, yon will have to talk louder.
You will just have to talk louder.
By Mr. Easley: I am obliged to you. I have a little weak
throat.
By the Court: I ha:te to keep warning you but you have
·
got to ta~k so you will be heard.
By Mr. Easley:
Q. So., you don't know whether he really stepped from behind a tree or bush or where he stepped from!
A. Nor, sir.
Q. I am talking about "Buster".
A. Yes, sir.
Q. I believe that's all, sir.
page 72

~

RE-DIRECT EXAMINATION.

By Mr. Thompson:
Q. "Buster", I mean Lewis, did you go with Mr. Miles, Mr.
Barnes and myself to the scene of the shooting Y
A. Yes, sir.
Q. Were some pictures made by Mr. Barnes at that time¥
A. Yes, sir.
Q. I want you to look at this picture and tell us whether
that's a fair representation of the place where this man was
shot (handing picture to witness).
A. Yes, sir.
Q. As pointed out to us by you 7
A. Yes, sir. Right back the1·e (indicating on picture) is
where we took him to after he was shot right there.
Q. I want to introduce this photograph as '' Commonwealth's Exhibit Number 1' '. Will you take this photograph,
Lewis, and stand up now and point out to the Jury,-I want

Lewis Mo·rris.
you to bold the picture so the Jury can see it, and point out
to th~ Jury E!-S ne~r ~s you can where you were standing and
where Mr. Alfred was standing ~nd where ''Buster" was.
A. Well, now, this is coming down the hill. ""\Ve was coming on down the hill right along here., I guess, from the tree
(holding picture up Qefpre e1"ury a:qq. pointiu~ out locations
on picture). I was comh)g on ~own the patµ m front Qf Mr.
Alfred. I was somewhere along down tJ1e path.
Q. ·where were you standing?
page 73 ~ A. Tp.js sunk place coming· down here is in that
path.
e was coming down here.

,v

]3y the Court:

Q. This is Altavista up jn thj~ ¢lirection 7
A~ Over tpis way.
Q. Over here?
A. ~ig4t up in t}iere is wher~ the colored school house is
~t. Eig4t ~loµg t1~re is w4ere '.lVIr. 4lfrecl fell on the other
siq.e of that tre~, felJ back to that side. I 1'7aS standing down
here. He stood rig·ht over th~ man. The man was laving
in front· of him: I-ie called me back up here. '\Ve took "'him
on the other side of the tree b~G~ in here (Indicating all these
points on p4otograph).
By Mr. Thompson:
Q. TJ1at is wh~r~ yqu hid tpe ppdy tl}~ first time?
A. Yes, sir.
}3y tlrn Court:
·Q~ ·1vbic4 -t~·pe was th~t1 Was it that pig tree?.
_ .
_A~\ T!J:::tt 's t4~ on~ p~ was gemµµ to be stan4m~ behmcl.
(Ind1catmg tree on photograph) I coulcln 't see hun
her~ (inq.icati11g point on photp~Taph).
Q~ Js th~t t_be oµe he was beh~nd 1 ·
A. That's the one he was supposeq to be be~nd.

~iong

By Mr. Thompson:
. Q. Now, I sh9w yoµ this pictqre imc'J. ~sk you if
page 74} you were present when that w~s t~ken~
A. Yes, sir, I was there when that was taken, I
think.
.
Q. i want to introduce this as ,., Commonwealth's Exhibit
~o. 2''. _ All right, sir, ~f yo-q will stµnq up here before the
Jury ~.-nd tell them Wh~t tpat pictur~ represents~
4. ·,\Tell, up here is the railr9ad (indicating points on pho-
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tograph as he stands). Right here is the sink, so you see
this little run-off back up in this way runs rig·ht back in there
where they laid him at. Rig·ht there is the railroad.
Q. ,vhat is that vine?
A. Honeysuckle.
Q. ,vhen was the body placed there?
A. That same night, Monday night.
Q. On Monday night i
A. Yes, sir.
Q. All right. Now., I show you another picture and ask
you what that represents.
A. Yes, sir. That's :Mr. Alfred's home right there (indicating on photograph). I was there when that was took, too.
Q. I want to introduce that as ''Commonwealth's Exhibit
No. 3". And I show you another picture and ask you what
that represents.
A. There is where the car was setting .(indicating on photograph) when we took him by the honeysuckles, sort of like
that. That may not be exactly right but somepag·e 75 ~ where just like that is where it was setting.
Bv the Court: Is that Number Foud

Bjr Mr. Thompson: It will be ''Commonwealth's Exhibit
No. 4".
Q. Now, I'd like for you to explain to the Jury what that
represents.
·
A. That represents where we left the car setting to go get
him out the honeysuckles. I don't think that car,-I don't
think it is setting exactly the way the other one was setting.
Right there is the spot where it was at (indicating as he
talks).
Q. That was on Tuesday when you took the body over to
the well? Tbat is approximately where you parked the car?
A. Yes, sir. Yes, sir.
Q. I show you a picture and ask you what that picture represents.
A. That represents the well before we put him in it.
Q. On Mr. Adams' place?
lL Yes, sir.
Q. That is "Commonwealth's Exhibit No. 5".

By Mr. Easley: If your Honor please, I object to that. I
don't mind showing· the view or surroundings there but they
have got figures there and that sort of thing and I don't think

I
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it is proper. I don't think that is proper to have that in
there.
·
page 76 ~ By Mr. Thompson: If your Honor please, this
is a picture that was made, a true picture of the
situation at the well when the body was removed, and I think
we are entitled to show that as a visible fact.
By the Court:
ell, were those people there?
By Mr. Thompson: No, sir. This will show the situation
of the well, the top of the well, etc.
By Mr. Easley: I don't think it is proper.
· By the Court: Let the photographer explain it. The. Jury
is entitled to consider the picture without the presence of
those bodies for what it may be worth. Tell 'em exactly what
the picture represents and when it was taken. With that
explanation and limitation, why it would be µ.dmissible.
By Mr. Easley: I still object, your Honor. I don't think
it is proper. I beg leave to except.
By the Court : Who took the picture?
page 77 ~ By Mr. Thompson: Mr. Barnes.
By the Court: Let it go in conditionally. If he
can't explain it, I will exclude it, but it will be admitted conditionally.

,v

By Mr. Thompson:
Q. You can explain what that represents?
A. I wasn't there when this picture was made.
Q. Does that show the situation at the well as it was?
A. Right there is the ,vell (indicating on picture), only
some bars across here right through the middle.
Q. Those bars were removed?
A. Yes, sir.
By the Court: (Addressing Mr. Easley) Are you objecting to Number Six?
By ]\fr. Easley: I noted an exception but you haven'tBy Mr. Thompson: You haven't opened your mouth about
Number Six.
By Mr. Easley: It was admitted conditionally.
page 78 ~ By the Court: Subject to exclusion later on.
By ]\fr. Easley: I think it should be excluded
with the fig'Ure.
By the Court: What about Number Six?
By Mr. Thompson: I haven't introduced Number Six.
By Mr. Easley: I want to ask him one question, if your
Honor please, with respect to this photograph here., Number

76

Supre~e Co1:1rt of Ap~~~l~ of Virgiqia

Lewi~ ]J{orris~
One, sh~wing
close to it.

~

big q~k tree apparently anq.

~

small pine tree

A. Yesil sir.
Q. \VY you inclica t~ to u~ how clo~e to the o~~ tree Mr.
Alfred was lying when he f ~11?
•
A. After 4e fell he was abqut from here to that lady (pomtjng tq Court E,eport~r).
Q. That's about sLx feeU
A. Yes, sir.

By tlie Qo~rt: f:Pat'~ about eight fe~t, the sam~ ~s it was
when the Court declared itwas eight feet pefor~.
~y Mr. Easlfay: I stand correct~d.
p~ge 79 ~

Q. Was it eight feet dpw:n .the patµ or back up
toward Altavista from the tree t
A. What qo y<;m p:ie~n 1 lJe ·was.·towarq. Altavista, yeah.
Q. Toward Alfarvi~ta f
.,A... Y~s, sir. .
Q. Above the tree f
A. Up that way.
Q. Right up this path here1
A. Yes, sir.
Q. And when yq-q l9c*ed ~r<~mµd t4~Y wer~ both standing
in the patht
A. Nor, sir~
.
Q. I rµ~~n one of 'eµi 'Y~S? ·
A. The dead m_~µ w~13n 't st~ndiD;g. :ije had q9n.e f~ll.
Q. He was £ailing f They w~re b,otµ iµ the pat4, th~ dead
man falling and the other standing?
A. The dead man done fell.
Q. J tlwµg}lt yo~ s~i¢l he was fal!iµg 1
A. No, sir, he was laying· over when I loo4:ed b~ck~
Q. W~s he l~ytng fl~t on tt1e gro-qn<:11
·
.~· ~~ ~tt'1~)t exa~HY got fl~t ()~ the grou,~q.
w~s )Vig~;ling Ins hands around.
Q. Wd.flS Jiis boqy stanq.ing straigp.t up or partly on the
grq~n 1 .
. .
A. L.ayfq.g so:rt ~f on the gro~n..¢1. J wo~ldn 't know exactly
how it was.
page 80 ~ Q. W~s he Jaying µp ap.q. ~own the path 1
A-~ lt was1~ 't in.. t4~ path put 11p over 'side the
p~ th in tb.:e ~q.ge~
·
·

ne
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Q. The whole body 1
A. The head in the woods and the feetQ. In the pa th f.
A. I didn't measure that exactly. I know it was laying
right along there (indicating point on picture).
Q. How close was the head to the tree f
A. Well, I didn't measure.that either.
Q. I mean about bow fart
A. It's like he was laying, he was laying across this way
(indicating on picture).
Q. Right across the path f
A. He wasn't across the path. He won't in the path. He
was out in here, in tho edge of the woods. If he had been laying in the path he would have been laying across it.
Q. "\Vas he laying the same way the pa th ran f
A. He won't laying in the path. If he had been laying
here he would have been laying across the path. He ,~as out
here laying the same way.
Q. On tbe back, side or stomach f
A. On his back.
Q. On his back f
A. Yes, sir.
Q. And did you say his bead was closer to that
page 81 ~ tree there f
- A. Nor, sir, I didn't say his head was no closer.
Q. Head and feet the same distance awayt
A. The middle of his body was back up from the tree.
Q. Back up from the tre0?
A. Yeah, and his feet and head all was just about the same
from the tree.
Q. And I believe you say that ''Buster'' was between you
and him?
A. Yes, sir.
Q. Did he have his back to you¥
A. Yes, sir. He had his back to me hut he turned around
with his face to me.
Q. Told you to come on up there f
A. Yes, sir.
Q. Did you all pull him above the tree or below the tree f
A. Above the tree, out that way (indicating).
Q. Up above the tree? I see. And there you left him?
A. Yes, sir.
Q. .All right.

\:
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RE-DIR.EQT EXAMINATION.
By Mr. Thompson:
·
Q. Did Mr. Alfred make any statement after he was shot,
Lewis?
page 82 ~ A. Nor, sir, he didn't say anything as I remember. I don't think he said anything at all. I
wouldn't be for sure whether he did or not.
· Q. You don't recall him saying anything at all!
A. If he did I done forgot.
"\Vitness stands aside.
ROY ALFRED,
Sworn.
DIRECT EXAMINATION.
By Mr. Thompson: .
Q. You are the son of Roy A. Alfred f
A. Yes, sir.
Q. Your father was killed about the seventh of February?
A. Yes, sir.
By Mr. Easley: I think he should qualify the witness, his
ageBy Mr. Thompson:
Q. How old are you., Roy?
A. I am eleven right now. I 'II be twelve June 12th.
Q. June the 12th f
A. Yes, sir.
page 83 ~ Q. Do you know whether or not it is wrong to
tell a story?
A. Yes, sir.
Q. Is it wrong or not?
A. It is wrong.
By the Court:
Q. Will the Bad Man get you if you tell one Y
A. I reckon he will, yes, sir.
Q. You may testify.
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By Mr. Thompson:
Q. Roy, were you at home on Saturday, February the fifth,
when your mother left home?
A. Nor, sir.
Q. ·what time did you get home that afternoon?
A. About five o'clock.
Q. Did you know where your mother had gone Y
A. No, sir.
Q. Was your father at home?
A. Yes, sir.
Q. Do you know whether your father knew where she was
or not?
A. She told Daddy she was going to Aunt Otter's.
By Mr. Easley: That is bound to be hearsay.
page 84 r By the Court: Your objection is sustained. Gen•
tlemen of the Jury, you will disregard that ques·
tion and answer- to it.
By Mr. Thompson:
Q. Do you know whether ··or not. your father tried to locate
·
your mother over the week-end?
A. Yes, sir, he went ·up there Monday night trying to find
her. He couldn't find her.
Q. All right.
By the Court :
Q. You said "went up there". Up where?
A. Uptown., Altavista.
By Mr. Thompson:
Q. Were you at home when Lewis Morris came over to
your home?
A. Yes, sir.
Q. Was your father at home at that time?.
A. Yes, sir.
Q. And who else was .at your home at that time?
A. Nobody.
Q. Your brothers and sisters there?
A. Yes, sir.
Q. How many brothers and sisters Y
A. I ain't got no brothers. I got three sisters.
Q. Are you the oldest child?
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page ,85

~

A. Yes, sir.
Q. So, your father and you four children all

were there?
A. Yes, sir.
Q. Do you recall what was said when Lewis came to your
homel .
·
A. He knocked on the door and he says, "ls this where
Roy Alfred lives?" Daddy said, "Yes". He said to come
on in and take a seat. He went on in and sat down beside
the door and he said to Daddy-Daddy said, "1Vait 'til I get
on my clothes''.
Q. Did Lewis tell him anything?
A. Lewis said, "Your wife is up there hurt by the church.
She said for you to come up there and get her''.
Q. What did your father do thent
A. He put on his shoes and coat and pants and went with
Lewis.
Q. All right. When was the next time you saw your father
after he left that night I
A. I didn't see him.
Q. Did you ever see your father any moret
A. (Witness shakes head.)
Q. You didn't see him until they buried him in the casket 1
A. Yes, sir.
Q. Now, what time that night did your mother and ''Buster'' McDaniel and Lewis Morris come to your home1
·
A. I don't know exactly but I think it was about
page 86 ~ eleven o'clock.
Q. About 11 :00 o'clock?
By the Court :
Q. What night was that t
A. Monday night.
By Mr. Thompson:
Q. How long did they stay there?
A. I don't know, sir.
Q. 1Vere your sisters up or were they in bed¥ ·
A. One of 'em,-All of 'em was up.
Q. 1Vere upf
A. Yes, sir.
Q. And where was ''Buster" and your motherf
A. In the house.
Q. Whereabouts in the house¥
A. In the back room.
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Q.
.A..
Q.
A.
Q.
A.
Q.

In the back room?
"'\Vhere Daddy was sleeping.
That is your Daddy's bedroom?
Yes, sir. Unhuh.
"'\Vhere were you children 1
In our room.
·were any of you children in the room with "Buster"
and Mrs. Alfred?
page 87 ~ A. No., sir.
,
Q. How long do you think they stayed back
there in that back bedroom?
A. About fifteen minutes, maybe more than that. I don't
know exactly.
Q. ·well, did they stay back there practically all the time
thn t ''Buster'' and Lewis were there?
A. I think so.
<~. Unhuh. Had "Buster" been g·oing with your mothed
A. Yes, sir.
(~. Had he been coming there to the house to see her¥
A. He come sometimes.
Q. Sometimes. Do you know that your mother had been
meeting him out elsewhere?
A. Sometimes she meets him out somewhere.
Q. Did you inquire of ''Buster'' and your mother where
your father was that night when they came in?
A. I asked Mama and she told me he was gone on one of his
Hell fired fits.
By the Court :
Q. WbaU
A. I asked ::M:ama where was Daddy. She said he had g·one
on one of his Hell fired fits.
page 88

~

By Mr. Easley: Is all this competent as against
this defendant? I object to that. It was not in hiR
presence I don't think.
·

By :Mr. Thompson:
Q. This was in the presence of the defendant here?
By the Court :
Q. Was "Buster" there at that time!
A. Yes, sir.
Q. That is admissible. Go ahead.

\_

t
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\
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By Mr. Thompson:
Q. Let me ask you another question: Did your father have
any money? Did he have a pocketbook f
A. Yes, sir.
Q. And did he have any money in his pocketbook!
A. I think he had $20.00.
Q. Why do you think he had $20.00?
A. The paper boy come there Sunday evening and asked
him did he want to pay for the paper. Then Daddy said,
joking with him, ''Do you have change for $20.00?" He said,\
"I don't think I do". He reached up in his coat pocket and
pulled out the change, sixty-some cents, and paid the paper
bov. That's all I know about it.
Q. Did ''Buster'' McDaniel come back to your house after
he l~ft t11ere I\fonday nig·ht 1
·
A. l do!1 't t.hink so.
Q. That's all.
page 89 ~

CROSS EXAJ\HNATION.

By Mr. Easley:
.
Q. Just a moment. You say your mother sometimes met
"Buster" out? "\Vere you with her?
A. Sometimes.
Q. And you have gone along and met him somewhere on
the street like you meet other people?
. A. Yes, sir.
Q.. Met him like anybody else, wouldn't you?
Q. Nothing· going· on between them? ''Buster'' is your
cousin, isn't he?
A. I think he is.
Q. Your mother's cousin?
A. Yes, sir.
Q. You said he'd sometimes be there at your hornet
A. Yes, sir.
Q. And do you know whether or not he and your father
had been friendly?
·
A. I don't think so.
Q. Your father had been there with you?
A. Who?
Q. Were you at home when your father borrowed $3.00,he lent your father $3.00? Your father was there then?
A. Unhuh.
page 90 ~ Q. Your father invited him in., didn't he?
A. I don't think,-I don't lmow.
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Q. Do you remember a second occasion he invited him in
and borrowed $3.00 from him again t
A. No, sir.
.
Q. But you were there one time when your father called
him in and borrowed $3.00 from him? That was since Christmas?
A. Before Christmas, I think it was.
Q. Just before Christmas?
A. Unhuh.
Q. Do you know what he was borrowing the money for?
A. No, sir.
Q. Now, when you said ''Buster'' came there to the home
sometimes, you don't mean there was anything improper going on between your mother and ''Buster''?
A. What do you mean?
Q. You never saw anything improper, anything improper
or wrong going on?
A. ·what do you mean, an argument 1
Q. Nor, I mean improper, making love or anything of that
sort?
A. Yes, sir.
Q. You never saw anything of that sort, did you?
A. Yes, sir.
Q. When was that?
A. One Saturday but I don't know when.
page 91 ~ Q. Was that before Christmas or after Christmas?

By the Court: .
Q. Was your father at home at the time he was doing that?
A. No, sir.
By Mr. Easley:
Q. Making love to her? How was he making love? Do you
know what that means Y
A. Kissing, I reckon, and hugging.
Q. You reckon. Well, don't you know Y
A. I think I do.
Q. You don't know whether he was kissing her or not Y
A. He was hugging her. I know he was.
Q. In the house?
A. Out there where he brought the corn, out at the smokehouse.
Q. At the smokehouse outdoors?
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A. Yes, sir.
Q. Who else was there?
A. Nobody. He brought some colored people on the wagon
when he brought the corn.
.Q. And they were there too Y
A. They was on the wagon.
page 92 ~ Q. And he was out there in plain sight, was he?
A. Nor, he was in the smokehouse.
Q. I thought you said he was outdoors f
A. I told you he was in the smokehouse.
Q. And w.ere you in the smokehouse too?
A. Yes, .sir.
Q. And he brought some corn Y
A. Yes, sir.
Q. And that is one occasion you say f
A. Yes, sir.
Q. Vv as that before or after the $3.00?
A. I don't exactly know.
Q. You don't exactly know?
A. No, sir.
.
Q. That's all you know about that¥
A. Yes, sir.
Q. You now say sometimes they would meet together Y
A. Yes, sir.
Q. On the street f
.A. Yes, sir.
Q. And you were going to town with your mother T
A. Yes, sir.
Q. Just meet him on the street?
A. Yes, sir. Sometimes we'd go down through the hollow
by the big pond and we'd meet him there.
page 93 ~ Q. :Met him there? ·where was he going?
A. He went on with us.
Q. He was going in the opposite direction Y
A. Then he walked with us to town.
Q. Walked with you all to town 7
A. (Witness nods head.)
Q. Would he come back with you.to the home?
A. Come part of the way back with us home and then he
left.
Q. You were with 'em all the timef
.A. Yes, sir.
Q. In the daytime f
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A. No, sir, at night. Sometimes in the day, sometimes at
night.
Q. Sometimes at night and sometimes in the daytime?
A. Yes, sir.
Q. Met on the public street there?
A. Yes, sir.
Q. Now, you say that on Monday night when Lewis came
there you think it was ·about 11 :00 o'clock 1
A. Yes, sir.
Q. 11 :00 o'clock that he came there or when your mother
and all came there?
A. ·when the rest of 'em came in about 1 :00 o'clock.
Q. Before that Lewis came f
A. Yes, sir.
page 94 ~ Q. And you say he told your father what?
A. He said,-He knocked on the door and Daddy
went to the door and he said,-Lewis said, "ls this where
Mr. Alfred Iives 1" Daddy said, ''Yeah". Daddy said,
"Come on in and have a seat". Lewis come on in there and
sat down and he said, ''Your wife's up yonder-Is your wife
named Francesf" Daddy said, "Yeah". "Your wife's ·up
there by the church, hurt. She said for you to come and
get her". He put on his shoes and things and went on up
there to get her and didn't come back.
Q. Are you sure he didn't say that "Your wife" or
'' Frances is up at the Morris' '' !
A. No, sir.
Q. He didn't say thaU
A. No, sir.
Q. You didn't hear anything of that sort at alH
A. No, sir.
Q. Are you sure you are correct i
A. Positively.
Q. If Lewis says differently, Lewis 1s telling something
that ain't so, isn't he f
A. I reckon so.
Q. All right.

"\Vitness Stands Aside.
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~

SHERIFF J. L. MILES
Sworn.
DIRECT EXAMINATION.

By Mr. Thompson:
Q. Mr. !files, you are the Sheriff of Campbell County, I
believe?
A. Yes, sir.
Q. Did you investigate the killing of Roy Alfred?
A. Yes, sir.
Q. I will ask you whether or not on the 12th or 13th of
February ''Buster'' McDaniel, the defendant here, made a
statement in yom· presence relative to the slaying of Mr.
Alfred.
A. He did.
A. Yes, sir.
Q. I will ask you whether or not before he made the statement he w·as advised that he didn't have to make any statement unless he wanted to?
A. Yes, sir, he was.
Q. vVas he also advised that if he made a statement it might
be used for or against him Y
A. Yes, sir.
Q. as any inducement of any kind offered to him to make
a statement?
A. N9, sir.
Q. Were any threats of any kind made to him about mak·
ing a statenienU
A. No, sir.
Q. All right, sir. I'd like for you to tell the Court and
Jury just what "Buster" McDaniel said with repage 96 ~ gard to this crime.

,v

By the Court :
Q. Is that February the 13th Y
A. February 12th.
By Mr. Thompson:
Q. Go ahead, Mr. Miles.
A. On February 12th'' Buster'' McDaniel made a statement
in my presence that, on February the 7th about 9 :00 o'clock
P. M., he and Lewis Morris left Lynch's Station, Mrs. Flossie
Morris' hquse, and went down the railroad to what they call
North Altavista and crossed and went up by the colored
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schoolhouse; got up on top of the hill and he told Lewis Morris
to go down to Roy Alfred's house and tell Mr. Alfred something to get him out, tell him something about his wife; and he
said that Lewis Morris went on down to the house and in
about twenty minutes he and Alfred came back. He was
standing on the side of the road. Lewis was about fourteen
feet in front of Alfred and he said he asked, told him, ''You
have been threatening my life. Now, if you want to kill me,
come on". Said he reached back, he thought, to get his gun,
and he jerked his gun out and shot him in the breast. Said
he shot him with a .38 pistol. He didn't know the make but it
was.a gun that he bought from Joe Garrett in Altavista. Said
he then took the body on his shoulders and carried
page 97 ~ it down to the railroad and hid it beside the railroad in a ditch and put some vines over it. On
Tuesday night, February 8th, he and Lewis Morris went back
in his brother's car, Claude McDaniel's, got the body and
put it in the rear of the car and carried it down to Mr. Hal
Adams' place about seven miles from where it happened and
put it in an old abandoned well. Said that he had been planning to do this for a long time or since Alfred threatened his
life. He was supposed to have threatened his life some time
about Christmas.
Q. Did he tell you when he got with Mrs. Alfred the .night
of the murder Y
A~ Said that he went back to his sister's house, Flossie
Morris', who lives at Lynch's Station, got Mrs.- Alfred and
they went back over to Roy Alf red's house. Said he and
Lewis Morris didn't go in. Then they returned back to his
sister's and stayed there the rest of the night.
Q. Unhuh. Did he tell you or did he say why Mr. Alfred had
threatened his life t
A. He said that Mr. Alfred came over to his house one day
and Mrs. Alfred was there and he told her that if she kept
on running after ''Buster'' McDaniel that he was going to
put McDaniel under six feet of ground.
Q. Unhuh. Did he tell you where they put the body in
the well, on whose farm it was Y
A. Put it on Mr. W. T. Adams' farm in an abandoned
well.
page 98 ~ Q. Approximately how far is it from where this
slaying occurred to that well 1
A. Seven miles. I measured it with my car.
Q. Did he also tell you that Alfred had no pistol Y

88

Supreme Court of Appeals of Virginia

J. L. Miles.
A. Yes, sir.
Q. I believe you have been with Lewis Morris over the
scene of this crime i
.A. I have.
Q. I show you "Commonwealth's Exhibit No. 3" and ask
you if that i~ a fair representation of the house of :Mr. Alfred
(hands pi~ture to witness) t
A. It is, yes, sir.
Q. All right, sir. I'll show you "Commonwealth's Exhibit
4" and ask you if that is a fair representation of the place
where the McDaniel car was when the body of Alfred was
put in it to take it to the well on Mr. A.dams' farm.

By Mr. Easley: He doesn't know anything about that.
By the Court: Stand up, Mr. Easley.
By :Mr. Easley: I object, your Honor. If he wants·to ask
him if that is a fair representation of that placeBy the Court: I sustain the objection. The obpage 99 ~ jection is well founded.
A. Lewis Morris was present at the time this picture was
made and this car where it is sitting now is sitting as near
on the spot as he could point out as to where the car was
sitting when they loaded the body on Tuesday night.

By the Court :
Q. In other words, you placed the car where Lewis Morris
told you the car that actually moved the body wast
A. Sitting, yes, sir.
By Mr. Thompson:
Q. I show you "Commonwealth's Exhibit No. 1" and ask
you if that is fair representation of the place pointed out to
you by Lewis Morris as the place where the man was killed f
A. Yes, sir, Lewis Morris was present when this picture
was made and he pointed this tree out as to where McDaniel
was standing when they passed that night and Alfred was
shot.
By Mr. Easley: I might state to the Court and Counsel
that there is no question about the accuracy of the photographs of the places where they were but as to any extraneous
matters. I am not raising any question about the. photo
graphs.
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page 100

~

By the Court: Let him examine him. If you
have any objections, the Court will consider them.
By Mr. Easley: I don't want any extraneous matters this
witness knows nothing about.
CROSS EXAMINATION.
By Mr. Easley: .
Q. Mr. Miles, was any attempt made to put the statement
that you say Mr. McDaniel made in wri1ing f .
.A.. "\Ve did put 'em in writing.
Q. Did put them in writing? Did you ask him to sig:Q. 'emf
.A.. Yes, sh'.
-·
Q. And that was the statement he made?
A. Yes, sir.
Q. Do you know where that statement is¥
A. I have an idea, yes, sir.
(.Addressing the Court) I would like to see it, if your Hono.1please, if it was written, and I think it should be produced.
By the Court: (Addressing Mr. Thompson) Do you want
to introduce it as evidence 1
By Mr. Easley: I object to 3:ny oral testimony
page 101 ~ as to the contents of that paper. If it is in writing
and available, it should be produced. I don't think
oral testimony is competent. That is the best evidence.
By the Court : "'\Vho ,,rrote the statement!
By Mr. Thompson: I wrote it.
By the Court: Objection overruled, Mr. Easley.
By Mr. Easley:
Q. Wasn't he asked to make his mark to sign that paper
as his statement 1 Isn't that true 1
A. He was asked to sign the statement. He said he couldn't
write and made his mark and I witnessed it.
Q. It was read to him before he made his mark?
A. Yes, sir.
Q. And it was signed as his statement of it¥
A. Yes, sir, and he signed it. It was a correct statement.
Q. I think that is the best evidence.
By the Court: The Commonwealth's Attorne~T

page 102

r hasn't seen proper to introduce it at this time.

It

is not in evidence now and the admission of the ac-

go
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cuscd is in evidence, as testified to by the sheriff. You can
cross examine the Shel'iff as to any part or all of the statement.
By Mr. Easley: Have I made clear the grounds of my
objection, your Honor?
By the Court: You wanted to see the statement.
By Mr. Easley: No, sir. The grounds of my objection, sir,
are these: ·when any statement is reduced to writing and
signed for the purpose of perpetuating it, then that document itself is' the best evidence of what it contains and oral
testimony is not admissible as to its contents, and I object to
oral testimony.
By the Court: Mr. Easley, the evidence is that the accused
didn't write the statement.
By Mr. Easley: But he signed it.
By the Court: He did sig·n it. The Commonpage 103 ~ wealth's Attorney states that he wrote it. The
purport of the confession has been given by the
Sheriff. Of course, the Commonwealth's Attomey is privileged to introduce the written statement if he cares to. He
hasn't seen proper to do it. The confession is not required
to be in writing. It may be in writing or it may be given
orally.
By Mr. Easley: That is all true.
By the Court: All of it doesn't have to be in writing. Part
of it may be in writing and part of it may be given orally.
I don't see any objection you have. It is not offered in
evidence. Now, when the Commonwealth's Attorney attempts to offer it as evidence, if you have any objection to
it, that is all right.
By Mr. Easley: A contract is not required to be in writing
or any other document may not be in writing. When it is once
in writing then that is the best evidence.
By the Court: This doesn't happen to be a solemn contract
·
between the parties.
By Mr. Easley: No, sir.
By the Court: Under seal and aclmowledgpage 104 ~ ment. But this doesn't stand on the same basis
as a contract entered into between the parties and
reduced to writing. Of course, a contract or agreement entered into between parties and reduced to writing is the best
evidence and, of course, that has a preference and no other
evidence as to the writing will be admitted until it is shown
that the original is lost and cannot be produced. But a con-
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fession stands on a different basis and as a different principle
of evidence absolutely.
By l\fr. Easley: I respectfully beg leave to note an exception.
By the Court: You except? It is your privilege to except.
By Mr. Easley: I move to strike out the evidence.
By the Court: Which is overruled.
By Mr. Easley: Just to save the point as a matter of
record..
By the Court: Go ahead, Mr. Easley.
Q. Just a moment. Mr. Miles, was anybody
page 105 ~ else present when he made that statement besides
you?
·
A. Yes, sir.
Q. Who was present?
A. Mr. J. H. Barnes, Mr. J. R. Harvey, and probably one
or two more. I have forgotten who. Of course, Mr. Thompson was present. Mr. Woolridge was there too, Mr. W. A.
vV oolridge.
vVitness Stands Aside.
OFFICER J. H. BARNES,
Sworn.
DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Barnes, you are a State Police Officer stationed in

Lynchburg?
·
A. Yes, sir.
Q. And work in Campbell County and surrounding territory?
A. Yes, sir.
Q. I will ask you if you made some photographs of the
scene of the killing of Mr. Alfred and thereabouts?
A. Yes, sir.
Q. I show you what is denominated "Commonwealth's Exhibit No. 1" and ask you if you made that photograph and
what is represents?
A. Yes, sir, I made this photograph. That represents the
path that I was told that Lewis Morris and Mr.
page 106 ~ Alfred came down the night that he was shot, and
also shows this tree that I was told "Buster" Mc-
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Daniel was standing behind, waiting for him to come by.
Q. Is that in Campbell County?
A. Yes, sir.
Q. All right, sir. I show you "Commonwealth's Exhibit
No. 2" and ask you what that picture represents and if you
.
made iU
A. I made this picture and it represents the place I was
shown where Mr. Alfred's body was put the night that he was
killed.
Q. All right, sir. I show you ''Commonwealth's Exhibit
No. 3 '' and ask you if you took that picture and what it represents f
A. Yes, sir, this is Mr. Alfred's home, picture of his home.
Q. I show you "Commonwealth's Exhibit No. 4" and ask
you if you took that picture and what it represents¥
A. This is a picture showing the place that we were told
the car was parked the night, the following night, when Mr.
Alfred's body was moved from the place in the picture number two and put in the car and carried to the other phice.
The picture number two was taken just below here at the
bottom of this fill over here (indicating on photograph).
Q. All right, sir. I show you "Commonwealth's
page 107 ~ Exhibit N q. 5 "- and ask you if you took that picture and what it represents 1
A. This represents the well which Mr. Alfred's body was
taken out of. That was as it was being taken out of the w·en.
Q. Is that a true representation of the top of the w·en i'.
A. Yes, sir.

By Mr. Easley: The same objection there.
By the Court :
.
Q. Mr. Barnes, at the time that picture was made, when
the camera snapped, had the body been removed from the
well?
A. It was being removed at that time.
Q. Who are those three men there t
A. I don't know the names. One of the men, two of 'em
rather, work for the Virginia Public Service Powe1· Company.
The one back to the left, if I'm not mistaken, is Mr. McDaniel's
father. He was there and I think that's his picture or part
of his pictm·e.
Q. Well, it doesn't purport to represent the condition of the
well at the time the body was placed in there?
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A. No, sir, that was taken as he was being brought out.
Q. ·was l\IcDaniel either one of those parties in
page 108 ~ that picture f
A. No, sir. No, sir, but he was present, this
man right here was (indicating defendant).
Q. Was he present at the time the picture was taken 1
A. Yes, sir. He was about, I reckon, maybe fifteen or
twenty yards away in the car looking right at it when it was
taken.
Q. Had McDaniel told you that the body was in there when,
before this was taken 1
A. No, sir, he didn't tell me until after that.
Q. He hadn'U
A. No, sir, he hadn't told us that.
Q. Had McDaniel told anybody where the body was before
this picture was taken?
A. Not as I know of.
Q. Now, then, what is your objection to it (addressing Mr.
Easley)?
By Mr. Easley: My objection is to show some action going
on and people there and the thing is made up there after the
offense, the thing he was charged with having committed,
·
was done.
By the Court: Didn't you admit in your opening statement
he shot the man? .
page 109 ~ By Mr. Easley: I don't think this has anything
to do with that.
By the Court: Didn't you admit they put him in the well?
By Mr. Easley: I don't think this is proper.
By the Court: What is the prejudice 1 It won't hurt. You
admitted he shot him.
By Mr. Easley: It is extraneous matter to any issue involved here.
By the Court: Do you admit that after he shot him he
placed the body in the well!
By Mr. Easley: Yes, sir.
By the Court: I strike it out. I don't think it is material
for any purpose in view of the admissions made by the Counsel for the accused. I don't see that it ,vould be harmful or
prejudicial but I just think it is immaterial and I strike it
out on the ground that it is not material. It is not
page 110 ~ material and makes no difference one way or the
other. He had admitted everything you want to
show.
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By Mr. Thompson: It is presumably useless for the Commonwealth to take exception.

Q. Mr. Barnes, were you present when :Mc. McDaniel made
a statement relative to this crimef

A. Yes, sir.
Q. I will ask youBy Mr. Easley: If your Honor please, may it be undeI·
stood that I make the same objection to any subsequent tes.
timony as to this so-called confession upon the same ground
and the objection is overruled and exception noted. I merely
want it understood for the purpose of saving time, so it will
not be necessary to object after each question.

By the Court: I don't know that it is necessary.
By Mr. Thompson:
Q. I will ask :,rou if Mr. McDaniel made a statement of his
own free will and accord 1
1\.. Yes, sir.
page 111 ~ Q. Vl as he warned before he made his statement that if he made a statement it might be used
against him or for him?
A. He was ,Yarned on two occasions I know. The day we
arrested him Sheriff Miles and myself were together and we
told him at that time that we asked him if he wanted to tell
us anything about it that anything he said would be used
for or against him, and· that he did not have to make uny
statement whatsoever. His legal right was, he did not have
to make anv statement whatsoever. vVe wanted that understood befo1:e he said anything at all. He didn't make any
statement to us at that time. The day he made the statement in the Police Station at Altavista, or in the Mayor's
Office, he was warned by the Commonwealth Attorney at that
time, very thoroughly wamed, before he made any statement
whatsoever.
Q. All right, sir. ·wm you please tell the Court ancl ,Jury
what Mr. McDaniel said with regard to this matter!
A. He said he wouldn't have done it if he hadn't threatened
him. Then he went on t6 tell us that some time before that
Mrs. Alfred was at his home and that ::M:r. Alfred came up there
and told her to leave there, as I understood, to go home and
get her clothes and come back over there and stay if she
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wanted to. He told us that she went away and that his little
boy and his mother told him that Mr. Alf red said that he was
goiug,-if he didn't stop running around with his wife, he was
going to put him under six feet of ground. Then
page 112 ~ he said that he didn't hear him say, make any
threat against him at all but that another timeBy the Court :
Q. What do you mean, he said he didn't hear Alfred make
the threaU What he heard is what Mrs. Alfred told him?
A. No; what Mr. :McDaniel's mother and this little boy told
him, as I understood it. His little boy, and I understood him
to say his mother, fold him Mr. Alfred had made this threat
against him. He said later he was coming down the path
and he tried to stop him from using the path between the
house and the mill where he worked. There was a path
going by somewhere near Mr. Alfred's home. He said that
he had been thinking about this thing ever since he made
those .threats and that ever since he threatened him he had
just been planning on how to take care of him. And he told
us that he took this Lewis Morris that night and told him
to go to the house and tell him something to get him away
from there. He denied to us that he told him anything,told him what to say. He said he told him he wanted him
to tell him anything that he could to get him to come down
to where he was. He said he came down to where he was in
this path and he met him and said when he· stopped him he
spoke to him and told him that he understood that he wanted
to kill him, and, if he did, to go ahead and do it then. And
when he said that, Mr. Alfred reached back topage 113 ~ wards his pocket and when he did, he shot him.
He said that they took the body and hid it that
night and then the next night he got his brother's car, who
,vas visiting another brother who had been hurt,-I think some
way a tree fell on him, I believe he said, and he had come
to visit him,-and he took the car at the time and got Lewis
Morris and they went and got the body from the honeysuckle
near the railroad track and carried it and put it in the well.
He also told us that he took the pistol and took it to Lynchburg to his brother and asked him to sell it for him, that he
<lidn 't have any use for it. He told us what kind of gun
it was, as near as he could. I believe he said he didn't know
the name of it. He rememb~red it was a .38 and had "U.S."

ci

96

Supreme Court of Appeals of Virginia

J. H. Barnes.
on the handle of it, if I'm not mistaken. In fact, I am positive that's what he said.
By Mr. Thompson:
Q. Did he tell you what time he got in touch with M.rs.
Alf reel after. the killing f
A. He said he got in touch with her some time before 11 :00
o'clock that i1ight, if I'm not mistaken. It was around 11 :00.
I know it was before 11 :00. I am not positive. He went"
back to Mrs. Morris' and met Mrs. Alfred there.
Q.· Huh¥
A. And then they came on home. He walked on home with
them and he stayed,-stated that he did ·not go in the house.
He came to the house when she went there. They
page 114 ~ turned around and went on back to the Morris
house.
Q. Unhuh. Did he or did he not tell you that Mrs. Morris,Mrs. Alfred was up at Mrs. Morris' when he left there!
A. Yes1 sir, that is what he told us.
Q. Did he or did he not say that immediately ·after the
killing that he and Lewis went back to Mrs. Morris' 1
A. Yes, sir. He said they rode a freight train, if I am not
mistaken, caught a freight train and rode up to near Lynch's
and got off there and walked on in home.
Q. Did you get the gun or ¢lid the Sheriff get the gun t
A. The Sheriff got the gun.
.
Q. And he told you, he said that he had been planning thh,
ever since the threats were made t
A. That's what he told us.
Q. ·witness with yon.
CROSS EXA1\UNATI0N.

0

By l\f r. Easley:
Q. I understood you to say that ever since he heard about
these threats he had been planning some way to take care of
the situation.
A. Well, he told us he had been planning this, as I understand it, as I remember it. He told us that he had been planning this ever since he bad made these threats.
page 115 ~ He was afraid he was going to kill him and he
thought he would have toQ. Take care. of the situation t
A. I don't remember the exact words.

0
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Q. Didn't you use the expression a little while ago that he
said he never heard :Ofr. Alfred make any threats to him
directly but he heard that he made threats ?
A. Yes, sir.
Q. And that he did try to stop him from going through
a pa th there f
A. Yes, sir.
Q. To work?
1t. Yes, sir. That's ,vhat he told us.
1

By the Court: Who was that tried to do the stopping 7
By Mr. Easley: Alfred tried to ~top ''Buster'' from going
along the path. That is a path that goes through the woods.
All from over in that section went to work along it.
A. It is a path going through there. I understand they used
that path.
.
Q. Some hundred yards or maybe less than a hundred and
fifty from the Alfred home f
page 116 ~ A. The one that I have in mind,-He didn't
show me what path it was. The one I had in mind
is about a hundred yards from the house.
Q. That is the path that goes in the vicinity of the home?
A. Well, right up in that section people live all around
there. There are a number of paths through there. I imagine
that is the one you are speaking of. I don't know for sure.
Q. I see. Regardless of that, he said since he heard about
these threats that he had been worried and he had gotten a
pistol to protect himself, didn't he?
A. No, sir, he didn't tell me he had gotten a pistol to protect himself.
Q. And that he was trying to figure or plan how he could
take ca re of the situation?
A. He told us that he had planned this, as he expressed it.
Q. '' Planned this?''
A. Yes.
Q. You don't know what he meant by "this"?
A. No, sir.
By the Court:
Q. Mr. Barnes, are you purporting to give the exact words
as they were spoken by McDaniel or merely the
page 117 r substance of his conversation?
A. Well, more or less the substance. I couldn't
remember the exact words he said.
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Q. I want to know if tl1at is what you meant. You are at-.
tempting to state the substance of the statements he made
to you?
A. That's right, sir.
Q. All right. Go ahead.
By Mr. Easley:
Q. And since when did he say that he had been planning
some way to take care of the situation 1
A. Since :Mr. Alfred had made these threats against him, as
he expressed it.
Q. When was thaU
A. As I understand, it was around Christmas time. He
told us about a month before that, I don't remember the exact
date. The impression is it was around Christmas.
Q. ·Well, now, you say ''this''. Do you mean by ''this''
what he told you happened that night?
A. Yes, sir.
Q. He had told you already that he tried to get him out
. there to talk to him, straig'hten the matter out, and he clidn 't
shoot until Mr. Alfred reached for his hip pocket, didn't he?
A. He didn't tell us what he had gotten him out to talk to
him about, as I remembered, but he told us when
page 118 ~ he came out there that he spoke to him and that
he told him that he had understood that he wanted
to kill him.
Q. That he, Alfred, was going to kill "Buster''?
A. And if he wanted to do it, to go ahead and do it. And
he says when he said that, Mr. Alfred reached for his hip
pocket and he reached toward his pocket and he shot him right
then.
Q. He reached in his pocket and pulled out his gun and
shot him Y Is that what he told you Y
A. He said he had it in his jacket pocket.
Q. When he sa.w that threat, he reached for his gun and
pulled his out and shot him only once?
A. Yes, sir. That's what he told us.
By Mr. Thompson:
Q. Did he also tell you Mr. Alfred, as a matter of fact,
didn't have any gun Y
A. Yes, sir, he told us that. He looked him over after he
shot him and he didn't have a gun.
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By Mr. Easley:
Q. But he didn't tell you or intimate to you that he knew
or had any idea that he didn't have a gun when he shoU
A. No, sir, he didn't tell us that.
Q. It was after the shooting that he found then that he
did not have a gun Y
page 119 ~ A. Yes, sir.
Q. Did he say he reached for what is known
as the '' pistol pocket'' or hip pocket, sometimes called one
and sometimes called the other¥
A. I don't remember exactly. I was under the impression
he meant his hip pocket. He reached back toward his pocket.
By the Court : Which is the pistol pocket?
By Mr. Easley: One of the hip pockets is called that.
By the Court: Which one?
By Mr. Easley: I am not a pistol packing mama or papa
either. I don't know where they pack 'em. I haven't owned
a firearm of any kind in forty years.
Witness Stands Aside.
page 120

r EVIDENCE

HfTRODUCED ON BEHALF OF
THE DEFENSE.

A. J. McDANIEL,
Sworn.
DIRECT EXAMINATION.
By Mr. Easley:
Q. You are Mr. A. J. McDaniel V
A. Yes, sir.
Q. And you are the father of the defendant "Buster" McDaniel V
A. Yes, sir.
Q. How old are you, Mr. McDaniel?
A. I am going on sixty-two.
Q. Sixty-two¥
A. Yes, sir.
Q. And where do you live and what do you dot
A. I live on Mr. Adams' place, Hal Adams, H. W. Adams.
Q. Down near Altavista¥
A. Yes, sir.
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• Q. How long have you lived there i
A. Ab<>ut twenty-seven years.
Q. Well, now, I want you first to turn arouncl there and
speak to these gentlemen so they can hear you, will you, please,
Mr. McDaniel. Of course, you can hear me. Answer to the
Jury.
A. Yes, sir.
Q. I want to ask you first, sir, if there is any insanity in
.
your family, any streak of insanityf
page i21. r A. My aunt was sent to the asylum, died in
the asylum.
Q. Which side was that on, your mother's 1
A. My mother's side.
Q. How long since she died?
A. I reckon it's been right around eight or nine years ago.
Q. She died in the insane asylum 1
A. Yes, sir.
Q. Any other insanity?
A. One of my cousins, he went,-they say he was crazy.
They examined him.
By the Court =
Q. Wait. Before you get to the cousin, on whose side of
the house was the aunt 1
A. On my mother's side.
Q. On your mother's side 1
A. Yes, sir.
By Mr. Easley:
Q. All right. Any other insanity on your mother's side f
A. Not as I knows of.
Q. That is the only one i How about your father's side?
A. Just Johnny McDaniel. They said he was
page 122 r crazy and sent him off. I was about twelve or
thirteen years old. I just can recollect it.
Q. What relation was he to you?
A. Cousin.
Q. vVas he your first cousin or further related f
A. First cousin.
Q. That was on your father's side?
A. Yes, sir.
Q. And any other insanity that you know of¥
A. No, sir, none at all.
Q. Was there a Mrs. Sales i
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A. Oh, yeah, my sister. I don't know what was the matter
with her. They said she was crazy. She fell in the fire and
would get lost in the woods. Started to my house one time
and got lost coming over there.
Q. Was she able to take care of herself 1
.A.. Nor, sir.
Q. Did she ever get so she could take care of herself?
.A.. No, sir; she died.
Q. Well, now, do you know anything about his family, his
children?
A. He's got one chap that can't talk and can't walk. It's
been here at this home all last year or year before last.
Q. How old is that child f
page 123 ~ A. It's between seven and eight years old, I
reckon.
Q. Never been able to talk or walk?
A. No, sir, I ain't never heard it talk.
Q. You have seen iH
A. Yes, sir.
Q. It is a member of the family, the idiot¥
A. I have seen it several times.
Q. Well, now, Mr. McDaniel, where has "Buster" been
raised 1 Where has he spent most of his life!
.A. He spent most of his life right there at l\Ir. Adams'.
Q. On the farm 1
A. Yes, sir.
Q. Working under you V
A. He worked under me for a while and then went with his
brother around thar. Then he worked for Mr. Adams while
I was working for Mr. Perrow.
Q. What sort of boy was hef
A. ·well, he's a good worker.
Q. Good worker?
A. Yes, sir.
Q. Was he a troublemaker or anything of that sort1 Ever
known him to be in any kind of trouble f
A. Well, he'd fly off the handle and get mad over, look like
to me, over little foolish. things. No, sir, I never
page 124 ~ had no trouble thar while I was thar.
Q. I mean has he ever been in jail or convicted
of any crime f
A. I think he was in jail once at Altavista, a day and a
night, something like that.
Q. For what!
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A. I think they arrested him about drinking on the street
or something.
Q. Outside of drinking, was he a law violator or not!
A. I never known him to do nothing.
Q. You have never known him to do anything outside the
drinking?
A. No, sir.
Q. Well, now, Mr. McDaniel, did you ever notice-From
what you said, ordinarily he went along and was all right 1
A. Yes, sir.
Q. ·was tµere ever any occasions when you observed him
doing anything which showed any streak of craziness or insanity!
By :ri.fr. Thompson: If your Honor please, I object to that.
By Mr. Easley: If so, please tell what happened. I don't
know any other way to ask it.
page 125 ~ By the Court : Yon know exactly how to ask
that question. You are too good a lawyer. You
inadvertently asked him for an opinion, which is the peculiar
province of an expert on the subject. Just ask the question.
By Mr. Easley:
Q. Will you please tell whether he acted in any way out
of the ordinary or peculiarly on the place Y
A. Yes, sir. ·wen, he drove up thar in the stable lot. I
think it was last year between one and two o'clock and didn't
want to take the mules out from the wagon to feed· 'em. I
went around thar and had to make him let Lewis Miles take
the mules out to feed 'em. That was the worst thing I seen
him do.
By the Court:
Q. I didn't quite understand that.
A. He had been to Reed's Creek after a load of shucks
and was late getting in. Drove upQ. Late getting in? What do you mean 7
A. It was after twelve o'clock.
Q. Daytime or night?
A. In the davtime. "\iVhen we was late we took out and fed
wh.enever we got there. Lewis went around to
page 126 ~ take the mules out. He didn't want him to take
'em out. I had to go around thar and make Lewis
take 'em out.
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By Mr. Easley:
Q. Why¥
A. I don't know, sir.
Q. Was that the usual way to doY
A. Ahvays took 'em out when they got in, no matter what
time of day it was, unless at night we took 'em out and didn't
hook 'em up again.
Q. That was a year ago you sayf
A. This was last year.
Q. Before we go any further, do you know whether or not
he had a head injury or any accidenU
A. Nor, sir, I don't know it. I just heardBy Mr. Thompson: I object to any hearsay.
By Mr. Easley:
Q. You don't know? You just heard it?
A. That's all. That's all I know.
Q. In the la::1t several years was there anything else Y
A. vVell, I met him in the road one Sunday, I think it was
on Sunday, I wouldn't be certain, but he had two rocks in
his hands. I asked him what was he carrying them rocks for.
He said he was carrying them for protection. I say, '' Ain't
nobody here to protect. Put the rock~ down and
page 127 ~ go." He said, "No, I'll hit you with 'em if you
fool with me". I just went on and he went on.
I didn't bother him no more. I just went on home.
Q. How long ago was that?
A. Well, that's been about three years ago, three or four
years ago.
Q. Was it in the daytime Y
A. In the daytime, yes, sir.
Q. In the daytime?
A. Yes, sir.
Q. 'Whereabouts was it?
A. Well, it was just on the other side of the river over there
across Staunton River.
Q. On whose place was it?
A. On Mr. Perrow's.
Q. Mr. Kirk Perrow's place?
A. Yes, sir.
Q. Did he work over there too?
A. Yes, sir.
Q. Well, was there any reason in the world,-Was anybody
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after him or any reason for him to be carrying those rocks t
A. Won't nobody with him.
Q. Had a rock in each hand¥
A. Yes, sir, had a rock.
Q. How big were the rocks Y
A. Something like the size of that glass there
page 128 ~ (indicating drinking glass on table). Just seen he
had the rocks in his hands. He could get 'em in
his hand. · .
Q. Did he continue to hold them Y
A. He held 'em. vVent on with the rocks in his hands. I
didn'tQ. You didn't try any further to interfere with him Y
A. No, sir, I just went on home.
Q. Did anybody bother him at all 1
A. No, sir.
Q. Any fuss with anybody thereT
A. No, sir.
Q. Ever know him to imagine people were after him or anything of that kind f
A. No, sir.
Q. Well, now, that one was about a year ago and you say
one was about three years ago Y
A. Yes, sir, I think it was right around three, between
three or four years ago.
Q. On either one of those occasions was he drinking?
A. No, sir, I didn't see he was drinking.
Q. vVas not drinking·¥
A. No, sir.
Q. Aside from those occasions, did he appear to be more
or less normal and do his work good and all right f
page 129 ~ A. Yes, sir.
Q. I believe you don't know anything, I believe,
about this recent trouble here 1
A. I don't know a thing in the world.
·Q. You were living back on the .Adams farmf
A. I don't know a thing.
Q. Where is Mr. Adams nowt
A. He is in the hospital.
Q. In Lynchburg f
A. Yes, sir.
Q. Do you k"llow whether he wanted ''Buster'' back over
there to work on the farm?
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By :Mr. Thompson: I object to that.
By Mr. Easley: I withdraw the question.

Q. ·who else worked there on the farm when he was working on the farm?
.l1. Well, most of the time that he worked for l\fr. Adams
on the farm, I didn't work at the same time that he did. He
didn't work thar long with me last year but. when I went to
Mr. Adams', he won't thar and be had clone left. Then I
hired him.
Q. Who else was there f ·who else was there and had an
opportunity to observe him w·hen you weren't
page 130 ~ there t
A. A whole lot of 'em. Let's see. The Rossers
and the Paynes, Mose Payne, Henry Rosser, Pearly Rosser
and Lewis Miles. I don't know. There was a whole ten or
:fifteen of 'em there.
Q. All right. Did this boy ever have any education, learn
to read or write Y
A. No, sir, he never went to school none in his life.
Q. He never did f
A. I lived way down on Mr. Adams' lower place. He
couldn't go to school. It was rough.

CROSS EXAMINATION.
By Mr. Thompson:
·Q. You are the father of the defendant heref
A. Yes, sir.
Q. Now, you speak of the aunt that went to an asylum. Who
was she·?
A. Silla Roberts.
Q. Was she your mother's sister 1
A. Mother's sister.
Q. Now, this cousin. Any insanity might have come from
some other source other than your family 1
A. I don't know nothing about that.
Q. You don't know anything about iU
A. I just live with Dr. Adams. When he went up thar to
examine him I went ·with him in the buggy. That's all. There's
two doctors examined him and sent him off. I
page 131 ~ recollect going with him up thar. That's abont
all. I recollect they had cloth and paper and scissors cutting it up, seeing if he could follow the line, yon know.
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Q. Now, ·the sister you speak of that couldn't take care
of herself you say was Mrs. Sales Y
A. Yes, sir.
Q. She was married?
A. Yes, sir.
Q. That way all of her life?
A. Nor, sir, not all of her life. That is, she was that-away a year, two or three years, I think. Not so she couldn't
take care of herself. She fell in the fire and burned herself
against the stove and such as that. She never was sent off.
Q. In other words, she suffered from some disease?
A. Yes, sir.
Q. ·what is the condition of the mind of "Buster's" wife1
A. "\Vell, I don't know much about her, but she said she ain't
got a good mind.
Q. Now, you speak of the time "Buster" came in with the
load of shucks and woulcln 't let Lewis Miles take the team
out. Did he say why he didn't want him to take the team
out?
A. He just got around to the mules' head and helt the
bridles and told Lewis he couldn't take 'em out.
page 132 ~ Q. He had some trouble with Le-\vis Miles some
years ago, clidn 't he?
A. ,v110, "Buster" 1 No, sir, I never heard of him and
Lewis Miles having no trouble at all.
Q. I was under the impression that there was some little
trouble over there between he and Lewis.
A. No, sir, I never knowed of any.
Q. Did "Buster" give any excuse for it, any reason!
A. I just walked up there and pushed him away and told
Lewis to take 'em.
Q. You don't know whether he simply didn't want it done
or was mad!
A. It might have been. He wouldn't let Lewis take 'em
out. I was foreman. I had to feed the mules. I pushed
him away and told Lewis to take 'em out.
Q. He didn't give you any trouble, did he?
A. No, sir.
Q. Do you know whether or not he had anything to drink
that day?
A. No, sir.
Q. You don't know f
A. No, sir.
Q. The day that you met him when he had two rocks in his
hands, how much moonshine liquor did he have that dayY
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A. I just met him that day. I won't with him
minutes.
Q. You don't know how much he had had Y
A. I don't know whether he had any.
Q. And you don't know whether he had any or whether
he had or hadn't been drinking?
A. No, sir.
Q. "Buster" has a tendency to drink too much at times f
A. That's what they say.
Q. Unhuh. You said you never heard of him imagining
things, so far as you lmow?
A. No, sir, .I ain't been about him much for the last ten
or fifteen years, only just now and then.
Q. All right. That's all.
page 133

r five

RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. On those occasions you were asked how much moonshine
he had as though he had some. Did you know he had anything to drink at all!
A. No, sir.
Q. Did he give any indications of having anything to drink?
A. No, sir.
Q. Did he stagger?
A. No, sir.
Q. Did he talk like a man who was drunk, had
page 134 r too much to drink?
A. No, sir, I couldn't tell if he was drinking or
not.
Q. You saw no indication of it at all?
A. That's all I asked him, told him about the rocks, you
know.
Q. Mr. McDaniel, what do you think? Is his mind all
right?
A. vVell, I don't think it is. I ain't been thinking that for a
while.
Q. You ain't been thinking it?
A. He acted funny to me.
Q. Do you have . any other children that are any ways
mentally afflicted or have fits or anything of that sorU
A. No, sir.
Q. Mrs. Witt?
A. She had 'em when she was small.
Q. What did she have?
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A.
Q.
fits 1
A.
Q.

Had some kind of fits. I don't know.
Could you tell us what happened when she had those

She'd faint and you'd think she was dead, you know.
That was when she was small¥ Has she apparently
gotten over iU
page 1?5 ~ A. I don't know. All I know is just what they
tell me and you don't want that told.

·RE-CROSS EXAMINATION.
By Mr. Thompson:
Q. You have mentioned to Mr. Easley the only things you
recall in his life that appeared peculiar to you. ,Is that rightf
A. That's all.
·
By the Court: ·what was that question¥
By Mr. Thompson: The instances that happened that he re ..
called,-! asked him if those two instances were all that he
knows of in this boy's life that appeared peculiar· to him,
out of the ordinary.
By the Court :
Q. Mr. McDaniel, did your son ''Buster'' belong to the
church?
A. Nor, sir, not as I knows of.
Q. Did he lWer go to church anyY
A. I ain't been about him. Not as I knows of.
Q. Did he associate with good people¥
A. Well, sometimes I'd hear of him being with good people
and sometimes I'd hear of him being with the
page 136 ~ others.
Q. Does he know the difference between right
and wrong¥
A. I reckon he do. I don't know, sir, whether he do or not.
Q. You say he is a good worker Y He could do most any
kind of work?
A. He did that on the farm.
Q. Do any kind of farm work, fix machinery and things like
that?
A. He didn't know much about machinery.
Q. Unhuh. Did he seem to be a good conscientious worker f
A. Yes, sir, he worked all right while I was thar· ,vith him.
Q. Would he do what you asked him to do¥
A. Yes, sir.
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Q. Unhuh. Did you ever hear of him being in fights there
on the farm with anybody?
A. No, sir, he won't in no fights with nobody while I was
thar.
RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. I want to clear up one thing. Yon weren't with him
much. What place were you and what place was he on 7
A. I worked for Mr. Perrow, I think about nine years, close
to nine years. I disremember how long it was but
page 137 ~ it was right around nine years.
Q. Across the river on Mr. Kirk Perrow's
farmY
A. Yes, sir, and when Mr. Adams, he got old, he wanted
me to come back over thar and work for him and I hired to
Mr. Adams.
Q. What I am trying to get at, when you were working
across the river at Mr. Kirk Perrow's farm, where was the
boy working!
A. He worked at :Mr. Adams' part the time and worked in
Altavista part.
Q. Those nine years you saw very little of him Y
A. I didn't see nothing of him hardly. Sometimes-This
is the first time I have seen him since Christmas. I ain't
seen him this year before. They say he was down there but
I didn't see him.
Q. What year did he come back to· Hal Adams' where he
was?
A. Three years ago the last time. I worked for him
twenty-seven years in all.
Q. And you have just seen something of him¥
A. Just now and then.
Q. Just now and then f
A. Yes, sir.
Q. And it was only two occasions you say he acted peculia1during that timeY
page 138 ~ A. He didn't work there with me but about six
months, five or six months. .
Q. And yon noticed those two things in that time!
A. Yes, sir.
Witness Stands Aside.
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DIRECT EXAMINATION.

By Mr. Easley:
Q. Your name is Mose Payne f
A. Yes, sir.
Q. Where do you live, Mose?
A. I live over at Mr. Fauntleroy's place now. Used to be
Lee's.
Q. You ever work for Mr. Hal A.dams?
A. Yes, sir.
Q. Do you know this defendant here Y
A. Yes, sir, I know him.
Q. Did you say "Buster" McDaniel worked at the same
place?
A. Used to work there.
Q. Did you ever see anything abnormal or unusual about
himY
A. Well, I saw him one time fighting like he was
page 139 r :fighting at a shadow!
Q. Fighting his shadow?
A. Something like he was fighting at a shadow, I reckon.
Won't nothing else for him to fight ..
Q. Nothing for him to fight?
A. Nor, sir.
Q. He was fig·hting T
A. Yes, sir.
Q. When was thatY
A. That's been about four years ago, I reckon.
Q. About four years ago Y
A. Yes, sir.
·
Q. Was it daytime or nightime?
A. About night.
Q. Whereabouts was iU
A. Up thar at Mr. Adams' house.
Q. Up at the home?
A. Yes, sir.
Q. Was he drunk or anything of that sort?
A. Well, I couldn't say he was drunk.
Q. I mean did he stagger or show any indications of being
drunkf
A. He was jumping all around just like a man is :fighting
at somebody.
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Q. Just :fighting his shadow Y
·
A. I reckon so.
page 140 ~ Q. Who else was there T
A. No, sir, won't nobody else up there.
Q. Did you all have any argument or fuss or anything?
A. No, sir, he won't after me.
Q: Won't after anybody? Fighting his shadow?
A. Yes, sir.
Q. Did you see him drinking Y
A. Nor, sir, I hadn't s~en him drinking.
Q. Do you think anything is wrong with his mind 7
A. I couldn't tell you about that.
By Mr. Thompson: I object to that question. It is a question of opinion. I don't think it is proper~
By Mr. Easley:
Q. Did you see him on any other occasions do anything
abnormal!
A. Nor, sir.
Q. How long were· you working there with him?
A. Oh, I don't know, sir, how long. I stayed tl1ere on the
place twenty-one years. He was there off and on.
Q. He was not there all the time?
A. Nor, sir.
Q. And that was three or four, several years ago?
A.. Yes, sir.

page 141

~

CROSS EXAMINATION.

By Mr. Thompson:
Q. "Buster" did drink quite a bit, didn't heT
A. Oh, yes, sir, he drink quite sharp.
Q.
And all that was wrong with him this particular time
1
he just had gotten a little too much to drink, hadn't he Y
A. I couldn't say that. I hadn't seen him drinking at that
tim'3.
·
Q. Wasn't that apparently the trouble?
A. I couldn't tell you that I knewed it. ·
Q. That you "knewed it"Y
A. Nor, sir. I don't like to tell no more than I know.
Q. Don't want to tell any more than what you know.. You
saw him and you saw his conduct T
A. Yes, sir.
•
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Mose Payne.
Q. Was it the conduct of a drinking or drunken man °l
A. Well, he was acting mighty funny. I couldn't tell whether
he was drunk or not. He was acting mighty funny.
Q. -You were with him twenty or more years. You never
saw anything out of the way in any other respect!
A.· Nor, sir, only I have seen him drinking a whole lot, right
smart. Yes, sir.
Q. Outside of his drinking that's all you have
page 142 ~ ever seen?
RE-DIRECT EXAMINATION.

By Mr. Easley:
Q. When you knew he was drinking did he carry on like he
was fighting his shadow then T
A. No, sir, not all the time.
Q. Never saw him do that when he was drinking. How long
did this fighting go on t
A. When he was out there? About five minutes or more,
something like that.
Q. After he quit that what did he dot
A. Went on off.
Q. Was he staggering Y
A. No, sir, not staggering to amount to anything.
Q. Did he talk drunk?
A. I never had no talk with him.
Q. He didn't say anything?
A.- No, sir.
Q. You never had any talk with him f
A. He just went on off.
Q. He just went on off? Did he act like he acted at other
times when you say you had seen him drinking T
A. Nor, sir.
Q. He did not 1
A. Nor, sir.
RE-CROSS EXAMINATION.

page 143

r By Mi·. Thompson:

Q. Did I understand he wasn't staggering f
A. I said he won't staggering much when he went off.

•
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RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. Was.he staggering at alU
A. Nor, sir, mighty little.
Q. Was he staggering Y
A. He kind of staggered when he went off.
Q. Did you see him before he started :fighting there?
A. Nor, sir, when I first got there he was just existing,
just like somebody :fighting.
Q. Had you seen him before that day¥
A. Nor, sir, I hadn't seen him until then.
Q. Did you see him later on that dayY
A. Right.
Q. Was that at the house7
A. Right at the woodpile at the house as you go out to the
mule barn.
By the Court:
Q. ,vas he a good worker?
A. Yes, sir, he was a gooa worker.
Q. Pretty reasonable kind of fellow Y Treat you all right?
A. Well, he was pretty good. Pretty good sort of fell ow.
Q. Do you think he knows the difference bepage 144} tween right and wrong?
A. Yes, sir, he knows right from wrong.
RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. You think he knew right from wrong when he was :fighting something that won't there Y
A. Yes, sir, he knowed right from wrong when he wanted
to do it, of course.
Q. When he was :fighting the shadow you think he knew
right from wrong!
A. No, sir, I don't know anything about that.
Q. Did he look like he did?
A. Well, I couldn't tell you about that. Nor, sir, I couldn't
tell you.
Witness Stands Aside.
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Pearley Rosser.

A. J. McDANIEL,
Recalled.
RE-CROSS EXAMINATION.
By Mr. Thompson:
Q. Mr. McDaniel, I want to ask you just one question: After
"Buster" was arrested, did you tell Sheriff Miles that "Buster'' was a good boy and a hard working boy and that the
only thing that you ever knew was wrong with him
page 145 ~ was that he drank too much Y Did you tell the
Sheriff that Y
A. Well, I don't know, sir. I might have done it. I was
just tore all to pieces, couldn't believe it, and I don't hardly
know what I did say. Vv on 't thinking about such a thing
as that.
Q. Do you remember telling the Sheriff that the morning
he got the body out of the well Y
A. Well, I don't know, sir. I might have told him that.
I won't say I didn't do it.
RE-DIRECT EXAMINATION.
By Mr. Easley:
.
Q. That is what you tell the Jury here now, that he was all
right, a good worker and didn't get in any trouble Y
A. Everybody will tell you he's a hard worker.
Q. And you have never known him to be in any fights or
anything of that sort Y
A. No, sir.
Q. Not a troublemaker but sometimes he drank too much?
A. Yes, sir. I didn't see him. I'd just hear about it. He
wouldn't let me see him. ·
,vitness Stands Aside.
PE.ARLEY ROSSER,
Sworn.
DIRECT EXAMINATION.

page 146 ~
Bv Mr. Easley:
..Q. What is your name?
A. Pearley Rosser.
Q. Pe a r I e yf
A. Yes, sir.
Q. Where do you live, PearleyY
A. I live around in there just a little bit from J\fr. Adams'.
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Pearley Rosser.

Q. Do you work on Mr. Adams', Mr. Hal Adams' down
near Altavista?
A. Yes, sir.
Q. How long have you been working there, Pearley?
A. Going on two years.
Q. Going. on two years Y
A. Yes,. sir.
Q. Where did you work before you went there on that place
to work?
A. I worked for Mr. Frazier.
Q. How far is that away from Mr. Adams' place?
A. Just a little from the edge of Altavista.
Q. Edge of Altavista Y Do you know "Buster" McDaniel
here, the defendant?
A. Yes, sir.
Q. Has he ever worked down at the same place where you
were-Y
A. Yes, sir.
Q. Well, now, did you ever see anything abpage 147 ~ normal or unusual about his conduct the way he
was?
A. Me and him was hauling corn over at Mr. Adams' over
at Reed's Creek. Me and him had been over there one morn.
ing. He loaded his wagon before I did and he was to come
back and make another load after dinner. And he comes
around after he got his load and got down thar below the forks
of the road,-I thought he come through but he come around
through Altavista, and he got down thar and throwed his load
of corn off at the forks of the road and he went on up towards Lynch's. I axed him that evening when I come in what
did he throw,-.unload his corn for. He said he didn't lmow
why he unloaded it. He went up thar then. That night I
went on back and then he was gone about all day, but he loaded
his corn on and he brought it on in that night when he came.
Q. Well, now, where is Reed's Creek?
A. Over the other side of Altavista.
Q. Is that in Pittsylvania County or across the river T
A. In Pittsylvania County.
Q.. And he had to come across the bridge down there and
bring it over to Mr. Hal Adams' farm?
A. Yes, sir.
Q. Instead of that he went up by Altavista you say?
A. Yes, sir.
Q. And threw the corn out there? Where did
page 148 ~ he throw it? Diel he put it in anything?
A. No, sir, just on the side of the road.
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Q. On the ground Y
A. Yes., sir.
Q. And drove up to Altavista Y
A. Towards Lynch's.
Q. Towards Lynch's Y And you say he was gone all day °l
A. Yes., sir.
Q. You asked him where he had beent
.
A. He said he went up to Lynch's. That's what he say.
Q. And he came back there and loaded the corn back on
the wagon?
A. Yes" sir.
Q. And hauled it back there to the farm f
A. Yes., sir.
Q. How long. ago was that T
A. Close as I remember, about five years.
Q. About five years ago?
A. Yes., sir.
Q. You saw him in the morning and you saw him when he
came back there f
A. Yes., sir.
Q. Did you smell any liquor on him t
A. No, sir.
page 149 ~ Q. Did he stagger or give any signs of drinkingf
.,A.. Nor, sir.
Q. Did you notice any other occasion where there was anything abnormal or unusual about him f
.A. Nor, sir.
Q. That was the only one f
A. Yes, sir.
Q. And you worked there about two years, I believe7
A. Yes, sir.
Q. Was he there all the time Y
A. He was thar before I came there.
Q. Was he working the whole two years you were there f
A. Yes, sir.
Q. "\Vere yon always working together f
A. ·we was always working together.
Q. Did Mr. .Adams see him about that thing f
.A. Nor, sir, he asked me was l1e over there at the barn
nnloading corn. I told him ''Yes, sir".
Q. All right. That's all you know about it Y
.A. Yes, sir.
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Pearley Rosser.
CROSS EXAMINATION.
By Mr. Thompson:
Q. You say you worked with "Buster" how longt
A. Two years.
Q. Two years 1
A. Two years.
page 150 } Q. Good worker 1
A. Yes, sir.
Q. Seemed to know right from wrong¥
A. Yes. sir. Sometimes he seemed to know and then again
he acted sort of funny.
Q. What you mentioned is only one instance. What else
did he do that was funnyt
.
A. Well, he is easy to fly off at anything. I didn't pay
any attention to llim myself.
Q. But did he apparently know right from wrongY He'd
know when he was doing right or doing wrong?
A. I guess be was.
Q. You don't know what his idea was for throwing off a
load of corn?
A. Nor, sir.
Q. He didn't tell you who he visited up that way,
A. Nor, sir.
Q. Did you know Mrs. Alfred?
A. Nor, sir.
Q. Huh?
A. Mrs. whof
Q. Mrs. Alfred t
A. Nor, sir.
Q. Did you know she lived up that way?
A. Nor, sir, I didn't know.
Q. You don't know whether he had had somepage 151 ~ thing to drink or not, do you?
A. Nor, sir.
Q. I understand you got a load of corn and he got a load
of corn and he came on ahead of you with his load of corn.
Is that right?
A. Yes, sir.
Q. He threw off his load of corn? You saw the corn, did
you, laying on the side of the road Y
A. Yes, sir.
Q. You don't know where be went or what he did except
that you went on and unloaded your corn and later on in the
afternoon he came in with his load of corn.
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A. That's right.
Q. You don't know whether he'd been drinking or not?
A. Nor, sir.
R.E-DIRECT EXAMINATION.
By Mr. Easley:
Q. Just a moment. You were asked about his knowing right
from wrong. You said sometimes he would fly off. ·what
do you mean by that, '' fly off'' ?
A. Easy to get mad at anything.
Q. Without cause, without any justification?
· A. I didn't pay much attention to him. Easy to get mad
about anything. He'd fly off about any little thing. I
wouldn't pay any attention to it.
Q. Just trifles Y
page 152 r A. Yes, sir.
By the Court :
Q. Is that what you call a high temper?
A. That's what I would call it.
By Mr. Easley:
Q. Was it any reason for him to get mad that you could
see?

A. Nor, sir., I dicln 't see any.
Q. Now, you were asked about whether he had anything·
to drink. You said you didn't know. I am going to ask you
if you noticed anything, any indication that he had any.
A. He loaded off his corn when he come there that night
jmit as good as I did. I didn't smell nothing.
Q. In his actions or movements there was no indication of
having l1ad anything to drink at all?
A. No, sir.
RE-CROSS EXAMINATION.
By Mr. Thompson:
Q. How far were you from him?
A. Right at him in the wagon body with him.
Q. In the wagon body with him!
·witness stands aside.
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ISAAC PAYNE,
Sworn.
DIRECT EXAMINATION.

By Mr. Easley:
Q. How old are you f
A. Met Sixty-eight years old.
Q. Sixty-eight years old. Where do you live 1
A. Mr. Hal Adams' place.
Q. Talk around here. Mr. Hal Adams' place Y How long
have you been ·working there?
A. I been working there off and on for about ten years.
Q. About ten years?
A. Yes, sir.
Q. Well, did ''Buster'' McDaniel ever work there on the
place while you were working there?
A. Yes, sir, I worked with him :five years.
Q. Five yearsY
A. Yes, sir.
Q. When was that?.
A. That's been about four years ago or :five. About five
years ago.
Q. Well, now, while you were working there, did you see
anything unusual or abnormal or curious about his actions
or behavior?
·
A. Me and him went to plowing one evening directly after
dinner. I reckon we planted about three rows of corn.
He turned his mule around again., me and him
page 154} both got about as far as from here to the desk
and fell out from the corn planter and the mule
stood. I looked for .the mule to run away but he didn't. I
planted on two or three rows. Mr. Adams come on going to
Altavista. He asked me what was the. matter with the fellow.
I told him I didn't know what was the matter with him. I
went on then to the other end. He didn't come back to try to
finish planting corn that evening. He was still laying there
in the sun. I went to him and called him and he said, ''Huh''.
I say, ''If I put you through the fence can you go to the
house?" He said, "Unhuh". I put him through both the
wire fences and he went to the house.
Q. What was his appearance when you got up there?
A. Just hot. Th3it's all his appearance.
Q. vVas,-Did his body appear ~elaxed or was it rigid any
way?
A. He didn't look exactly right.
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Isaac Payne.
Q. He ~idn 't look rig·ht f
A. His eyes didn't suit me. No, sir.
Q. His eyes didn't suit you T
A. Nor, sir. ·

Q. Now; you say that was in corn planting timef
A. Yes, sir ..

Q. In springtime!
··A. Yes, sir. Me and him was planting COJ'.n.
page 155 ~ Q. Was it in the morning or in the evening!
A. In the evening directly after dinner.
Q. Was it very hot T
A. Yes, sir, it was hot.
Q. It was hot and he fell out¥
A. Sure did.
Q. He looked curious out of his eyes f
A. Yes, sir.
Q. Vvell, did you help him up Y
A. I holp him.
Q. Through the fence 7
. A.. Holp him through both the fences.
Q. Well, after this stroke or whatever he had there-spell,
did he come-Did he work any more that dayt
A. Didn't work any more that evening.
Q. Is he a good worker Y
A.· Yes, plumb good worker.
Q. Did you ever notice anything dangerous or quarrelsome
about him or anything of that sort about him Y
A. Nor, sir.
Q. Now, had you been working with him before noon that

day?

A. Yes, sir.
Q. Well, was he drinking that day or had anything to
drink?

pag·e
Q.

A.
Q.

.

A. Hadn't seen him take a drop the whole day.
156 ~ Q. You were right over him helping him up t
A. Yes, sir.
Did you smell any liquor on him¥
No, sir, didn't smell any liquo1·.
All right. ·
CROSS EXAMINATION.

By Mr. Thompson:
Q. He just simply had a sunstroke, got too hoU

A. I don't know what it was.
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Harris W-itt.
· Q. He just got sickt

.A. Yes, sir.
Q. Ji-,ell down in the field 7
A. Yes, sir.
Q. Good worker, was bet
.A. Yes, sir.
Q. Seemed to get along all right with his work t
A. Yes, sir.
Q. And did he appear to have a perfectly good mind about
everything that had to be done about the place there Y
.l1.. He seemed to be, to get along tolerably well. Sometime he looked like he didn't care whether he done anything
or not. I don't know what that meant.
Q. Most all people get that way sometimes, don't theyt
A. Ye~, sir.
Witness stands aside.
page 157 ~

HARRIS WITT.,
Sworn.
DIRECT EXAMINATION.

Bv l\fr. Easley :
..Q. How old are you, Mr. ·wittt
A. 33.
Q. Where do yon live 7
A. Altavista.
Q. What do you dot
A. Work at Lane Company.
Q. Are you connected in any way with the def enclant here 1
A. Well, I married his. sister.
Q. You married his sister and what is her name?
A. Ruth.
Q. Ruthi
A. Yes, sir.
Q. How long have you been living there at Altavista?
A. About eighteen months.
Q. Eighteen months t
A. Yes, sir.
Q. vVell, where does he work? Where did he work there?
A. He worked some at the Lane Company and the last
work he did there was at the Rayon Mill.
Q. When this trouble arose he was working at the Rayon
MillY
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Harris 1Yitt.
A. Yes, sir.
page 158

~

Q. How long had he been working there Y

A. The last period of time he started there
sometime before Christmas. I just don't know just what time
but some time before Christmas.
Q. lVell, now, do you know what shift he worked on t
A. He worked the third shift.
Q. "\Vhat are the hours of this shift?
A. From twelve to eight.
Q. Twelve in the middle of the day or night f
A. Twelv.e in the night until in the morning.
Q. Where did he livef
A. Lived north of Altavista.
Q. ,vhereabouts with respect to the railroad¥
A. Practically right on the side of the railroad.
Q. Southern Railway?
A. Y. es, sir.
Q. About how far from the mill?
A. vVell, I'd say about a mile and a half or probably threequarters just as a guess. I wouldn't know just the distance.
That would be my guess.
Q. And where was your home?
A. My home was on Seventh Street.
Q. Right in the town?
.A. Yes, sir.
Q. Well, now, did he ever com·e by your home f
page 159 ~ A. Yes, sir, he came by there right often. Nearly
every night.
Q. Nearly every night! Well, about when did he commence
. to come by there?
A. Well, off and on ever since he'd been living up in North
Altavista.
Q. About what time would he come?
A. He'd g·et in there around ten-thirty or eleven o'clock.
No certain times. Usually right around eleven.
Q. Did you know Mr. Alfred, Mr. Roy Alfred?
A. No. I have met him a few times, not to say know him ..
I'd know him if I was to see him.
Q. Did you know his wife1
A. Yes, sir.
·
Q. Is she any kin to your wife Y
A. Well, distant. Cousins.
Q. Cousins?
A. Yes, sir.
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Harris Witt.
Q. You don't know what degree!
A. No, sir.
Q. Do you know anything about the relations between Roy,
-between ''Buster'' and the Alf reds?
A. No, I don't know.
Q. Do you know what his attitude was toward Mr. Alfredf
A. Nor, sir.
page 160 r Q. Did you ever observe anything peculiar
about his conduct or unusual about it?
A. About McDaniel? Well, yes, sir., I have seen little
things that looked like to me kind of funny about him. He
came by there one night along in the night and come in the
house and asked my wife to go with him home. That's his
sister. She said, ''What is the matter, "Buster"f You don't
look right". He said, "Alfred has threatened my life and
I'm afraid to go home". She said, "Stay on here. You don't
need to go home anyway. I wouldn't go home if the man has
threatened your life. Stay on here with us tonight".
Q. Well, what was his appearance and condition at that
time!
A. Well, I wouldn't hardly know. I never paid so much
mind to him.
Q. Was he laughing or crying?
A. No, sir, he was a crying. Yes, sir.
Q. He was crying Y
A. Yes, sir.
Q. And wanted your wife to go with him home?
A. Yes, sir.
Q. Did he look normal?
A. No., sir, he looked like somebody scared to
page 161 ~ death or something. He really looked wild.
Q. What time did you say that was, one night Y
A. Yes, sir.
Q. When was that?
A. That was a good bit before this happened. I guess a
couple of months before this occurrence took place.
Q. Before Christmas?
A. It's been since Christmas.
Q. You mean a couple of months ago?
A. This is March.
Q. This is March, the third month.
A. Yes, sir.
Q. Well, was there anything to that or did you know!
A. Well, I didn't know. I never heard of anything concern..
ing it at all.
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Q. You never heard of his making any threatsT
A. No, sir, I never have.
Q. Well, did he stay there?
A. No; sir, he finally went home.
Q. Finally went home. Do you know how he went home?
A. He lett there walking.
Q. He· left there walking Y
A. Yes, sir.
page 162 ~ Q. And you don't know which way he went or
how he wenU
A. 1Vell, he went out Seventh Street back towards Town.
Q. Do you know anything about his getting a pistol?
A. 1Vell., yes, I reckon I do in a way. As well as I know,
the first gun that he ever owned I let him have, sold it to
him, and he taken that one and sold it off, traded and g·ot
another one. The gun that I let him have was a thirty-two,
very small gun, a hammer gun, and he said he sold this gun
and got him another one.
Q. Well, now, was that after this occasion that he said that
man threatened to kill him¥
A. Yes, sir.
Q. Did he state what he wanted the gun for?
A. Nor, he said his life had been threatened.
Q. His life had been threatened?
A. Yes, sir.
Q. Well, what did he seem to be in fear off Did he seem
to be in fear or not Y
A. Yes., sir, he seemed to be afraid of the man.
Q. What kind of man was Alfred?
A. He was a very dark completed fellow. As far as his
nationality, I don't know whether he were a Frenchman or a
Spaniard, but one or the other I'd say. I met
page 163 ~ him down there on the street a couple of times
and spoke to him and he talked very pleasnt.
Q. Outside of what he told you about this threat, when he
was all broken up and crying and that sort. of thing, when he
got the gun-how long after he said his life had been threatened was it he got the gun Y
A. How long after how Y
Q. When you said he came there all broken up and crying
and said Alfred had threatened his life 7
A. Yes, sir.
Q. How long after that was it before he got the gun f
A. I ain't understood you yet.
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Q. You said he got the gun after his life was threatened.
How long was it?
A. Oh, it was,-I don't know. He didn't make,-did~'t
tell me how long it bad been or anything·. I let him have it
after he came in a crying· that night, probably three or four
days later when I let him have it, and he kept the gun a couple
of weeks and sold it or traded it. I don't know which he did
but he sold it or traded it and got a .38.
Q. He would come by your house t
A. Yes, sir.
Q. Did he come by any earlier in the evening then?
A. No, sir, I didn't see any difference. Run
page 164 ~ along about the same time.
Q. Did he have the pistol with him?
A. I saw him with it one time afterwards.
Q. Did you know whether he had it other times or not?
A. No., sir.
Q. He might have had it or might not?
A. l\fig·ht have had it and might not.
Q. He had to go on at twelve o'clock at night?
A. Yes, sir.
.
Q. "\iVas anybody with him when he'd come to your house?
A. He'd come along over thereQ. He'd come alone Y
A. That's right.
Q. Did that continue almost up to the fifth or fourth of
February?
·
A. Yes, sir, it was practically every night up until just a
night or two before this happened.
Q. Who lived there at your home!
A. His mother lives with me.
Q. What is here name¥
A. Rosa Emerson.
Q. Does your wife live there Y
A. Yes, sir.
Q. Does she work t
page 165 ~ A. Yes, sir.
Q. Where does she work?
A. Lane Company.
Q. You both work there?
A. Yes, sir.
Q. And he worked at the Rayon Plant¥
A. Yes, sir.
Q. Well, now, do yon know anything about Oscar McDanfol
getting his leg hurt!
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A. Yes, sir, I went to see him while he were hurt.
Q. When did you find out about it?
A. I heard about it on a Saturday morning.
Q. On Saturday morning t
A. Yes, sir, after he got hurt on ~,riday.
Q. The next morning?
A. Yes, sir.
Q. ·when did you go over there?
A. I went over there on Saturday evening.
Q. ·who did you go with?
A. I went with Mr. Robertson the first trip. Then on Monday I went back up there after McDaniel's mother.
Q. I was going to ask you when you went with Mr. Robertson over there on Saturday who was over there.
A. ''Buster'' were over there and Fannie were there.
Q. vVho is Fannie?
page 166 ~ A. Mrs. Alfred.
Q. Mrs. Alfred?
A. Yes, sir.
Q. Is she your,-a cousin of Oscar McDaniel's?
A. Yes., sir. Yes, sir.
Q. vVbat was she doing over there? ·
A. She was over there helping Mrs. Morris, I guess.
Seemed like that from the way she was doing at that time.
Q. Did you· see her helping in her household duties?
A. Yes, sir.
Q. vVhat was "Buster" McDaniel doing?
A. He was sitting in the room with Oscar.
Q. With Oscar?
A. Yes, sir.
Q. And that was on Saturday?
A. Yes, sir.
Q. How long did you stay over there that day?
A. An hour and a half, I ·guess.
Q. Well then, you went back to your home?
A. Yes, sir.
Q. What became of Mr. Robertson who took you over there?
A. He came on back with us, brought us back.
Q. Brought you back?
A. Yes, sir.
page 167 ~ Q. The next time you went over was Monday?
A. On a Monday.
Q. Who was over there Monday?
"A. Mrs. Alfred were there on Monday; Raymond were
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there, and I don't know, several from right around there was
in there at that time.
Q. Several neighbors were around there?
A. Yes, sir.
Q. Can you recall the names of any of them?
A. Ko, sir, I couldn't because I don't know. 'em.
Q. How long did you stay that day?
A. Couple of hours.
Q. °'"Tell, did you see Mrs. Raymond McDaniel¥ Do you
know where she was Y
A. She was at home.
Q. At her home?
A. Yes, sir.
Q.
as any message given to him about his wife?
A. Yes, sir, bis little boy came down to our house and said
his wife was sick.
Q. Whose little boy?
A. Mr. l\foDaniP-l's little boy.
Q. ·w11at's hif; name!
A. Elwood.
Q. Is tlmt the oldest boy?
A. Yes, sir.
pag·e 168 ~ Q. Came down to your house and said · his
mother was sick?
A. My wife taken the message to Raymond.
Q. She went up with you on Monday? Did she give that
message to him 1
A. Yes, sir.
Q. And you all left-up there at what time!
A. About 3 :00 o'clock.
Q. Came back home?
A. Yes, sir.
Q. vVas Claude there then Y
A. Came on back home. Claude taken us up there.
Q. Claude took you up there on Monday?
A. Yes, sir.
Q. w·ho ·went up in the car with him Monday?
A. Me and my wife.
Q. In the car?
A. Yes, sir.
Q. Did Claude bring you back?
A. Yes, .sir.
Q. Then where did he go?
A. We left and went to work. We left him there.
Q; He was in his car?

"r
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A. Yes, sir. He said he had to go back to his work in
Lynchburg.
Q. He works in Lynchburg f
page 169 ~ A. Yes, sir.
Q. Did you go over there any more Y
A. No, sir, th.at was my last trip over there.
Q. Now, you say you saw him practically every day or
night he was at your hornet
A. Yes, sir.
Q. Had you ever seen anything indicating any kind of relations, improper relations between him and his cousin :Mrs.
Alfred?
A. No, sir, I did not.
Q. What kind of woman was ::M:rs. Alfred?
A. Well, as far as I could see· about her, she looked to me
like a right good woman, handy about helping do things, anything that come to hand. Looked to me like a plumb business
woman.
Q. "\Vell, how about helping neig·hborsY
A. She's right good, yes, sir, about helping neighbors, anything that was to be done.
Q. Kin people ever do any work at your housef
A. Well, yes, she came there and washed for my wife once
when she was sick.
Q. Was that in the daytime or night?
A. In the daytime.
Q. Did she ever come there with "Buster" 1
A. No., sir.
Q. Did you ever see them together°!
A. No, sir.
page 170 ~ Q. Did she ever help any other neighbors f
A. She bolpt several of them around there close
by where I lived.
Q. Do you know who was up there at her home when you
say,-v\7hat family did she have!
A. vVho was that?
Q. Mrs. Alfred f
A. She had her own family.
Q. Had her own family 1 How many children did she have f
A. I just don't know. I have seen four. I have never
been in her home but I have seen four with her when she
. were out.
Q. Did she ever work at the mill f
A. Yes, sir.
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Q. Do you know what shift she worked on?
A. She worked third shift. She worked third shift, the
last shift, I think, the last time she worked.
Q. The last time she worked she was working the third
shift?
A. Yes, sir.
Q. Did her husband work anywhere1
A. He worked at the mill. His last shift was the third
sl1ift. He worked first shift a while and then changed to the
third.
•
Q. To the third? How long was be working the
page 171 ~ third shift? Do you know?
A. I just don't know. I think he changed some
time since Christmas.
Q. How many children does "Buster" havef
A. Six.
Q. Anything· peculiar about any of bis childrenf
A. He has three that clon 't look real bright and he has
one plum afflicted.
·
Q. Afflicted how!
A. She's crippled. She can't talk. She can g·et about but
she has to wear braces.
Q. How about her mind T
A. I don't see how she's got any mind at all by her appearance. I can say she bas but a very little mind. Seems like
she can hear but she can't talk any.
Q. Where were you before¥ Yon say you have been in
Altavista about eighteen months. Where were you be.fore
that?
A. In Pittsylvania.
Q. 1\Thereabouts?
A. Hill Grove.
Q. How far is that from Altavista?
A. About seven miles.
Q. I believe the McDaniels came from over in Pittsylvania,
didn't they 1
A. Yes, sir.
page 172 ~ Q. Isn't that their home over there ·1
A. Yes, sir.
Q. Do you know how long the Alf reels lived there in Altavista T
A. No, sh. I don't know. As far as my knowing, I know
of them being there about twelve months. Probably tl1ey liad
been there longer. I liacl heard of 'em about 12 months for
being there.
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Q. Did you ever know him to threaten anybody's life?
A. No,, sir.
Q. Or hear him t
A. No., sir.
.
Q. "Then "Buster" came in there and said his life had
been threatened, what about him f Did he say what it was
about?
A. No, sir, he did not.
Q. Didn't know what it was about?
A. He did say that his• walkway,, way he had to come to
work, come down near the Alfred home and he said that Alfred asked him not to travel that path any more. If he did
he was going to put him under six foot of earth.
Q. He said that?
A. Yes, sir.
Q. Do you know anything about bis lending money to Alfred before tha U
page 173 ~ A. Yes, sir, I think he lent Alfred some money.
Q. Well, I am asking you now, of course, what
you know. Do you know anything about iU
A. My wife's mother written a note to Mr. Alfred for the
money that be owed McDaniel.
Q. \Vere you present at that time?
A. Yes, sir, I saw her when she written the note.
Q. Saw her write the note?
A. Yes, sir.
Q. "'\Vas Raymond there T
A. Yes, sir, he was helping me kill some hogs that day.
Q. Did he ask her to write the letter?
A. Yes, sir.
Q. Can he read or write?
A. I don't think so. I haven't never seen him read or write
anything. As far as my knowing·, I don't think he can write
his name.
Q. He did ask his mother to write that letter to Alf red
asking him to pay him that money?
A. Yes, sir.
Q. About when was that 7
A. That was about close to two months ago., I reckon. The
date or week I don't know.
Q. Do yon lmow whether he got his money?
A. Yes, sir, he got his money.
page 174 ~ Q. Did you see him when he got it?
A. I didn't see him. Mr. Garner told me the
money was left there for him.

Raymond (Buster) McDaniel v. Commonwealth of Va.

131

Harris Witt.
Q. I don't want you to testify to that. It was hearsay as
far as you were concerned.
A. I didn't see him give it to him.
Q. You do know you saw him at your home most every
night?
A. Yes, sir.
Q. Until Oscar broke his leg and then you saw him over
there on Saturday1
A. Yes, sir.
Q. I think that's all.

CROSS EXAMINATION.
By Mr. Thompson:
Q. Now, Mr. Witt, as I understand it, the only occasion
that you saw anything out of the way about "Buster" was
this time he came by your place and said his life had been
threatened and was afraid to go home. Is that right!
A. That was the onliest time to say he was really torn all
to pieces.
Q. You told us,-Sheriff Miles you couldn't say anything
for either one of the parties, "Buster'' was a good boy, and
the only thing you ever heard about him was he drank too
much.·
A. I don't remember anything about drinking. I said I
didn't think I could tell anything that would do either side
any good much.
Q. The only time you ever heard of ''Buster'' doing anything wrong was when he was drinking?
A. No, sir.
Q. You didn't tell him that?
A. No, sir.
Q. Now, at the time Mrs. Alfred was working the third
shift ''Buster'' was working the third shift too, wasn't he?
A. Yes, sir.
Q. ''Buster'' appeared to be perfectly normal., didn't he,
in talking to you?
A. Well, no, sir, I don't say that. It looked to me like at
times he wasn't normal.
Q. Did he appear to know right from wrong?
A. Well, at times he did.
Q. Well, now, you mean to say at times he didn't seem to
know right from wrong? What would he do?
A. He'd get torn all to pieces about most anything. He
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feared somebody had something against him or something of
the kind.
Q. How would that indicate he didn't know right from
wrong·¥
page 175 ~ A. Well, I don't know as it did indicate it, but
when a man gets off or torn to pieces or feels
. somebody is scared of him or feels he is scared of someone
or someone is going to hurt him,-seems like something somewhere is not right.
Q. Perfectly natural feeling if you are afraid of a person f
A. I should say it would be.
Q. If he was afraid of Mr. Alfred, his conduct was that of
anybody else that might be afraid of him Y
A. I reckon it could have been so.
Q. Nothing abnormal or peculiar about "Buster" any more
than anybody else?
A. I couldn't say that. I didn't see hardly where he had
any room, as far as any knowing·., being afraid of Mr. Alfred.
Q. But I say, granting· that was true, his conduct was not
abnormal, was it?
A. ·well, I just don't know.
Q. And he bought a pistol from you, apparently for the
purpose of protection. Is that right 1
A. Yes, sir.
Q. That was a perfectly normal thing, to protect himself¥
A. Well, if a man was going to kill me, I'd try to do the
best I could if I thought he were.
page 176 ~

RE-DIRECT EXAMINATION.

By l\fr. Easley :
Q. J11st a moment. You were asked about sometimes be
seemed to think,-be seemed to be all right and sometimes
he wouldn't. Did you ever know him in your personal experience to feel people were treating him wrong when they
were nott
A. I think he felt one time I was mistreating him. He came
in the house and I asked him to eat and he set down to the
table to eat his lunch, started to eat, and looked like he got
all to pieces. He gets up and goes on back in the other room
and sets down. I said, "v\Thy don't you eat"? He said, ''I
don't want anytlling''. That's as far as I know on that point.
Q. Vl as anything said or done?
·
A. Wasn't anything said or done. He acted like he was
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mad at me about something or like I had done something to
him or something of the kind.
· Q. Had you done anything to him¥
A. Nor, sir.
Q. Had you ever knOWl1 him to feel his family were against
him when they were not 1
A. Treating him all right. I have heard him say they were
all against llim.
Q. Ever get depressed? Ever hear him say anything about
suicide?
page 177 ~ .A.. I heard him say a while before Christmas
he believed he would be better off dead than living; he would take up a gun and shoot himself.
Q. Did he seem depressed out of reason?
A. Not so much. He sat around a while with his head
drooped down. Didn't have anything much to say.
Q. That's what I mean by being depressed. In had spirits
without reason 1
A. Yes, sir.
Q. Thought people were treating him wrong when they
were treating him all right1
A. That's right.
Q. How long had you noticed that in him?
A. Well, I have noticed it looked like he wasn't rig·ht for
four or five years.
Q. You tl1ink it was something wrong with his mind1
A. I have felt like he were.
Q. From his appearance 1
A. From his appearance.
Q. And conduct?
A. Yes, sir.
Q. Do you know wlrnre be got the idea that Alfred was
threatening his life?
A. No, sir, I do not.
Q. Do you know where lie got any idea you lmd
page 178 ~ treated him wrong· or bis people had treated him
wrong¥
A. No, sir, I did not.
Q. Hadn't his people always been good to him 1
A. Yes, sir, as far as I know they have.
Q. As a matter of fact, have you ever known him to do
anything out of the way except sometimes drink too much
liquor¥
A. No, sh-., that's about all I ever knew of him doing· out
of the way.

134

Supreme Court of Appeals of Virginia

. I

lJ!l rs. Ritth TYitt.
Q. Did that happen regularly?
A. Regularly? No, sir, not so very often.

·witness stands aside.
MRS. RUTH WITT,
Sworn.
DIRECT EXAMINATION.

By Mr. Easley:
Q. Mrs. vYitt, you are a sister of ''Buster'' McDaniel¥
A. Yes, sir.
Q. How long-You are married to Mr. Harris 'Witt?
A. Yes, sir.
Q. How long have you been married Y
page 179 ~ A. Thirteen years.
Q. vVere you married in 1931?
A. Yes, sir.
Q. Mrs. '"\Vitt, have you lived near him or seen "Buster"
constantly until he lived in Altavista?
A. You mean did I see him off and on Y Yes, I did.
Q. ·where were you living!
A. Living in Altavista.
Q. For how long have you lived there?
A. I couldn't tell you exactly the day but I reckon this iE
about two vears.
Q. You have been living there about two years?
A. Yes, sir.
Q. You have been seeing him off and on during that period f
A. Yes, sir.
Q. Prior to that time where was he living?
A. At that time?
Q. Before that time?
A. He was living at Mr. Adams'.
Q. On the farm?
A. Farming. I was living at Phenix. '"\Ve moved so much.
We lived at Phenix some.
Q. You weren't living close to him Y
A. No, sir, not then.
page 180 ~ Q. Now, do you know anything about any accidental injury he had about six or eight years ago?
· A. He got in a car wreck in West Virginia and injured
11im., his head. And just about all I know of that, I lmow he
was injured.
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Q. Have you seen any sign of iO
A. Yes, sir, I sec a whole lot of difference in that time.
Q. Since that time!
A. Yes, sir, I do.
Q. Particularly f
A. Yes, I do.
Q. Does he appear to you to be normal, at all like he used
to be1
A. No, sir, he's not.
Q. In what way¥
A. Looked like he never did feel welcome or he looked like
he felt everybody was against him.
Q.
as everybody against him 1
A. No, sir, everybody loved him, I guess.
Q. Was he always welcome in your home?
A. Yes., sir, always welcome.
Q. You mean he'd feel these things without any cause or
justification 1
A. Yes, sfr, just feel 'em.
Q. Did you ever see him depressed or talk about
page 181 ~ suicide f
A. Yes, sir, he said a lot of times he'd rather
be dead than be living.
Q. Why?
A. He said looked like everybody was against him. Wasn't
nobody though.
Q. No cause for it at all?
A. No.
Q. Do you know whether he ever had any peculiar ideas
about anybody having something against him or wanted to
do him an injury or anything of that sort~
A. Yes, sir, he looked like he felt all the time that somebody was, like he wouldn't be against him but he felt like
everybody was against him.
Q. And it wasn't so 1
A. No, sir, it wasn't.
Q. Do you know Mr. Roy Alfred?
A. No, sir, I don't. I never have seen him.
Q. You never have seen him?
A. No, sir.
Q. Do you know Mrs. Roy Alfred 1
A. Yes, sir.
Q. Is ·she any relation to you Y
.A.. Yes., sir, first cousin.
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Q. I believe your brother "Buster" never learned to read

and write, did he t
A. No, sir, he didn't. He had to work like a
.
dog. He never could go to school.
Q. Never learned himself¥
A. Not to read and write. He never had any opportunity
to go to ·school.
Q. You did!
A. Yes, .sir, I went to school.
Q. You can read and write? Your mother and father can
read and write¥
A. Yes, sir.
Q. Well, ~ow, during the last few months, well, the last
month or two before this tragedy occurred, was he in your
home muchi
A. Yes, sir.
Q. How often¥
A. About every day. He'd come,-He'd drop in by the
house to go to work and every night mostly he'd come by to
get coffee. "\Ve always had him hot coffee to drink.
Q. Were you at home at night 1
A. :Most of the time I was. I haven't been working so long
at the plant.
Q. Haven't been working recently.
A. Not up until now., the last month.
Q. Well, now, what time would he usually come by there¥
A. Well, he'd come by there about 10:30 or
page 182a ~ quarter to eleven.
Q.. Stay there until time to go to work at
twelve?
A. Yes, sir.
Q.. You were usually there?
A. Yes, sir.
Q. Well, now, those occasions did he seem to be possessed
of any idea a special person was going to do him injury 1
A. Yes, sir, he always felt thataway.
Q. How about Mr. Alfred¥
A. He come by the1·e one night acrying· and he said that
he had met him out there in the road and Alfred had forbid
him going throug·h this path. He hadn't done anything to
Alfred but he still didn't want him to go through this path
and told him if he didn't quit going though that path he was
g·oing to kill him. That's wbat he told at the house. He was
crying and asked me to go with him home. I told him I
page 182

~

Raymond (Buster) McDaniel v. Commonwealth of Va.

137

Mrs. Ruth Witt.
couldn't, I was afraid to go. I tried to get him to stay there.
He said no, he had to go on home.
Q. What time was tbaU
A. That was night. I couldn't tell you the hour or minute
because I wasn'tQ. About the time he usually came to work?
.A. Yes., sir, it was.
Q. Did he go to work that night Y
A. No, sir, he didn't go to work that night. He
page 183 } met him coming on down there. .After coming on
to work, he went back home that night.
Q. He went back home Y
A. Yes, sir.
Q. Didn't stay with you that night? Didn't go to work?
.A. No, sir.
Q. Did you know which way he went 1
A. He went back home I am sure.
Q. You don't know whether he went by that place or went
around another way Y
A. No, sir, I don't.
Q. The shortest way was to go by the path that went within
a short distance of his home, was it not 1
A. Yes, sir, it was.
Q. That was the shortest distance Y
A. If he didn't go through there he'd have to go uptown
up through Main Street and go around. This here was a short
cut agoing through here. Went right by my house and
straight to the mill.
Q. Didn't most everybody in that neighborhood go that
path?
.A. Yes, sir., most everybody that g·oes that path.
Q. Well, now, you said he tried to get you to go home with
him because he was afraid and crying T
A. Yes, sir, he was crying.
page 184 ~ Q. And did anybody go with him home Y
A. No, sir, didn't no body.
Q. How did you quiet him, reassure him 1
A. Well, he left there acrying.
Q. Left there crying?
A. Yes, sir. I tried to quiet him, get him to stay. He said
no., he'd have to go.
Q. Well, after that, do you know anything about his getting a pistol to protect himself?
A. He got a gun. After he threatened his life he said he
was going to get him one.
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Q. What kind of gun did he getY
A. I couldn't tell you.
Q. Did you see him with the gun after that when he would
come there?
A. Yes, sir, I seen him with the gun. One night I got the
gun from him. Somebody was trying to break in my window.
I kept the gun one night. Somebody was trying to break in
on me, three colored soldiers.
Q. Now, what about his children t Are his children all
normal children Y
A. He don't have but two normal children, the oldest one
and the baby.
Q. Oldest one is which one Y
A. Elwood and John Lewis McDaniel.
Q. He is the youngest?
page 185 ~ A. Yes, sir.
Q. Were any of his children practically idiots 6?
A. Yes, sir, one of 'em is.
Q. How old is she?
A. She's seven. She's crippled. Then there's another one,
Elizabeth. She's four., I think. I can't tell yon exactly the
date.
Q. You don't kno,v whether she is or not T
A. Yes, sir, anybody could see that themselves if you'd
see 'em.
Q. Did you ever-Have you ever known him to be in any
trouble before this Y
A. No, sir.
Q. )Vell, now, you know Mrs. Roy Alfred f
A. Yes, sir, I do.
Q. What sort of a person is she?
A. Well, as far as l know of her, she was a mighty good
woman. She come to help. I had acute sinus last year, sick
for five months. She worked third shift and stayed up all
day and washed for me. She was good to help the sick. Anybody got sick she was right there to help.
Q. Any neighbors?
A. Any neighbors or anybody.
Q. She worked too?
A. Yes, sir, she worked. She went to anybody's home.
Q. She had some children of her own?
page 186 ~ A. Yes., sir, she had five.
Q. She , rns ever ready to help neighbors?'
A. Yes, sir, she sure was .. ·
1
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Q. She was a close cousin of yours and ''Buster's''?
A. Yes, sir.
Q. vVas there anything, so far as you know or ever heard,
improper between him and her!
A. No, sir.
Q. Now, do you know anything·about any argument about a
loan or any loan made by Raymond to Roy?
A. A loanY
Q. Yes, $3.00 Y
A. Yes, sir, he borrowed $3.00 from him and he came down
there to the house and asked me,-He can't write, and he
asked m&Q. ''Buster'' can't write Y
A. He., "Buster", came down and asked him two or three
·
times for it. He wouldn't never pay it to him.
Q. Do you know that yourself?
A. That is what I heard.
Q. You can't say what you heard.
A. This is what I know right now.
Q. Confine yourself to what you know.
A. He come down and asked me would I write a note at the
mill for him. I told him Mother could write it
page 187 ~ better than I could, to get her to write it, and so
she did. She wrote a note down there and sent
it by my brother.
Q. Which brother Y
A. Bill McDaniel. Down at the mill to give Roy Alfred
and I don't think he gave it to him.
Q. Did you see the letter Y
A. Yes, sir, I seen the note.
Q. Was it in polite language?
A. Yes, sir, polite.
Q. What did it say?
A. It said would he give, send him the $3.00, that he was
needing it. "Mr. Alfred, would you please send me my $3.00.
I am needing it". Why he would have asked him himself but
he was killing hogs and they had a whole lot there and couldn't
get off.
Q. Who was killing hogs Y
A. ''Buster'' was helping Harris Witt kill hogs.
Q. There at your home Y
A. Yes, sir.
Q. Sent it by Bill? Your mother wrote the letter?
A. Yes, sir.
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Q. You don't know of your own knowledge anything about
the results of tha t7
A. No, sir, I don't.
·
page 188 ~ Q. "\Vas that before or after Christmas or when
was it?.
A. That waS' after Christmas, I think.
Q. You think?
A. I wouldn't.b~ positive but I know it was written.
Q. Are you positive it was recently, within the last few
months1
A. Yes, sir, it was.
Q. Was that note written before or after the occasion, that
note written before he came in there all wrought up and crying and said somebody was going to kill him?
A. Yes, sir, it was, I think.
Q. That was before!
A. I know it was.
Q. About how long after that was it the boy came in there
crying·, somebody was going to kill him 7
A. I just couldn't tell you to save my life how long it was.
I don't want to tell nothing but the truth but it was a week
or two I know, anyway. But I won't be sure because I don't
know how long. I know it was a few days or a week.
Q. Mrs. '\Vitt, I don't like to ask you this, but I am bound
to: Were you ever afflicted mentally?
A. I used to have spasms and went into convulsions.
Q. Convulsions f What time did they begin 1
page 189 ~ A. Well, I had spasms when I was five montl1s
old. I mean spasms when I was five months.
Then after that I was married. Before my first baby was
born I had convulsions. That was about ten ·or eleven years
ago.
Q. About eleven years ago?
A. And I had 'em every year. Any little old excitement
would cause me to have one up until I was operated on.
Q. Did you fall out and faint!
A. Fall out anywhere.
Q. Become rigid Y
A. Everybody had to watch me. Had to have somebody to
be with me all the time~
Q. Well, I understand that during the last few years you
have gotten over them, for the last eleven years you have not
bad them.
A. I have bad 'em. It's been eleven years, you see, eleven

Raymond (Buster) McDaniel v. Commonwealth of Va.

141

Mrs. Ruth Witt
years ago when I started. Then I had 'em that long up to
'til about five years ago.
Q. You had 'em for eleven years?
A. I had 'em when I was a baby. I didn't have any more
until about eleven years ago.
Q. When you were eleven years old?
A. Eleven years ago. Then I had 'em about six years.
Q. Eleven years ago they started back on you
page 190 ~ and continued for a period of five years?
A. About six years.
Q. And for about five years you stopped having 'em?
A. Yes, sir.
Q. And you would have them quite frequently?
A. Somebody had to watch me.
Q. During that six-year period?
A. Yes, sir.
Q. I think that's all.

CROSS EXAMINATION.
By Mr. Thompson:
Q. Your mind is all right, isn't it?
A. I don't know.
Q. You think it isf
A. Dr. Barney said I wasn't right. I had sinus. Yes, sir,
I had thirty-two punctures in my head. You might"know.
Q. Your mind is all right 7
A. Yes, sir, I have mind enough to work and all. Somebody would have to test and see if I was real bright.
Q. About as good as the average anyhow¥
A. I reckon so.
Q. And these spasms or convulsions you had
page 191 } wasn't a matter of mind but a physical matter?
A. I just don't know.
Q. You would fainU
A. Draw with oramps.
Q. Now, you say Mrs. Alfred was a good womanf
A. Yes, sir, as far as I know she is.
Q. You knew ''Buster'' was running around with Mrs. Alf red, didn't you Y
A. No, sir, I won't tell no story about it neither way.
Q. Didn't she ever meet him at your housef
A. No, sir. Sometimes she would come in and he was
there. As far as any courting part about it, it was not. I
wouldn't allow it in my home.
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By the Court:
Q. What kind of parties?
A. If it was any courting to it I wouldn't allow it in my
home.
By Mr. Thompson:
Q. What shift did you work at the mill?
A. I didn't work any then. I was off sick.
Q. When was the last time you worked?
A. I am working now at the plant but at that time, last
year, four or five or six months I didn't work. I was under
different doctors.
page 192 ~ Q. All right. Now, "Buster" would come by.,
you say, and get a cup of coffee as he went to the
mill.

A. Yes, sir. .
Q. Ordinarily sit around and talk to you like anybody else Y
A. Except sometimes he would talk mighty foolish.
Q. Did he appear to know right from wrong!
A. No, sir, he didn't. Sometimes he didn't. All the time
be 'd say he'd rather be dead than living. A heap of times
I'd have to beg and beg him to get llim to eat anything. He
always felt everybody was against him.
Q. Don't go over that any more. He didn't get in any
trouble, did he f
A. At that time Y No, sir, he didn't get in trouble ..
Q. He knew right from wrong, didn't he? The right thingf
A. No, sir, most of the time he didn't.
Q. Biggest fault ''Buster'' had was drinking, wasn't it Y
A. He did drink right smart.
, Q. About the only difficulty he· ever got in was when he was
drinking?
A. ·when he was drinking.
Q. He got into trouble in Altavista drinking?
A. I don't know nothing about that.
Q. You don't?
page 193 ~ A. No., sir, I don't.
Q. As far as his father testified. That is why
I asked yon. Now, you say·he'd had a wreck in West Virginia. You weren't out there, were vou Y
A. No, sir, but we got the telegram.
Q. I know. Did you see him immediately after the wreck Y
. A. Yes, sir, he came home.
Q. How was he injured in the wreck Y
A. In his head.
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Mrs. Ruth Witt.
Q. What part of his head Y
A. I just don't know but his head was injured. At that
time they couldn't let me know much about anything.
Q. You don't know how it was injured!
A. No, I don't.
Q. Now, you say he only has two normal children. How
about his wife, is she normal?
A. No. '
Q. And any abnormality they might have might be j~st as
much attributed to his wife as to him?
A. I reckon to both, because he's not normal either.

RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. I knew it was something I wanted to ask you about. I
for got about it in the evidence in chief , and I
page 194} reckon you know it. Mrs. Alfred went over to
your sister Mrs. Morris' when your brother Oscar
got his leg hurt. Was it anything unusual in that?
.A. No, sir. I tell you he got hurt on Monday, I believe.
I don't know what day he got hurt. Got hurt Saturday, I
reckon it was. He got hurt on Friday. We went up there on
Saturday to see him. Mr. Robertson carried us and we asked
''Buster'' right here to go up there. He weighs two hundred
and fifty.
Q. Who weighs that?
A. Oscar. Couldn't none of us lift him. We asked him
would he go up there and wait on him. He said he would and
help.
Q. .Asked ''Buster'' Y
A. Yes, sir, and we went up there to his home and found
him in a critical condition.
Q. Did he go up there with you or were you all-You asked
him to go?
A. Yes, sir, I asked him to go.
Q. Well, did he go?
A. Yes, sir, he went.
Q. Was he up there when yqu got up there?
A. No, sir, he come not long after I was up there.
Q. After you were there?
A. Yes, sir.
Q. Was Mrs. McDaniel there then Y Mrs. Emerson 7
A. Yes., sir.
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Mrs. Ruth Witt.
Q. Mrs. Alfred r
A. No, sir ; she wasn't.
She w~s n.ot there T
No, sir.
Were you there when ~he carnet
No, sir.; l wasn't.
You we-r~ not Y Did your sister Mrs. Morris need any

page 195

~

Q.
A.
Q.
A.
Q.
helpY
A. She sure did. She's got a little young baby and him in
the bed. She had to have somebody.
Q. How many children f
A. She has seven.
Q. Did she have anybody else f
A. Not at that time.
Q. They are all small children f
A. Yes, sir. The Morris boy is the oldest.
Q. Lewis Morris!
A. Yes, sir.
Q. How old is he Y
A. Fourteen. She has to wait on the rest of them.
Q. Her husband had to work Y
A. Yes, sir, he had to work. He couldn't lay out with all
those kids.
Q. Well, do you know ''Buster" stayed there to take care
of him?
page 196 ~ A. Yes, sir, I do.
Q. Did he stay there f
A. Yes, sir.
Q. That's what he went for 1
A. That's what he went for.
Q. You asked him to go Y
A. Yes, sir.
Q. You say you were-How long· were you over there T
A. I spent about-I don't know how long it was. We was
there an hour or an hour and a half.
Q. Did you go back over there¥
A. On Monday.
Q. Was it possible for either you or your husband to stayf
A. No, sir, because I was working and he was too.
Q. And your mother was at home. You all went over there
two or three times 7
A. Mr. Robertson carried us the first time. The little McDaniel boy come and told me his mother was sick. I got
Claude to take me up there.
Q. He came from Lynchburg f
<l

Raymond (Buster) McDaniel v. Commonwealth of Va.

145

111rs. Ruth Witt.
A. He came from Lynchburg.
Q. Other people coming in all the time to see how he was Y
A. Sure.
·
page 197 ~ By the Court:
Q. Do you know anything about the boy bringing a message to him about bis wife being sick!
A. Yes., sir, he came down there that morning and told me
that bis wife was sick.
Q. Who came down 1
A. Elwood came, his son.
Q. His oldest boy came to your house that morning¥
A. And told me that his mother was sick and I asked him
what was the matter. Said he didn't know but she was sick.
So, I came on home at dinner. I was working third shift.
I came home to dinner hour and I went up there to let him
know it. I knew be was up there waiting on Oscar McDaniel.
I thought it was my duty to go up and let him know his wife
was sick.
Q. You did tell him?
A. Yes, sir, I went up there and told him.
Q. Well; that was on Monday?
A. That was on Monday.
RE-CROSS EXAMINATION.
By Mr. Thompson:
Q. How many children do you have T
A. I have two.
Q. How many does he have!
A. Six.
page 198 ~ Q. He was supposed to be working too?
A. Yes, sir.
Q. He had a wife and six children to take care ofi
A. Yes, sir.
Q. You couldn't stay but an hour and a half when you went
up theref
A. No, that was all.
Q. But you could ask ''Buster'' to go up there and spend
the week-end, is that right?
A. Yes, sir, but the reason of it., my husband had his back
broke and he couldn't do no good. "\Vasn-'t no use me losing
my work to stay up there.
Q. And Mrs. Alfred had four children at home!
A. Yes, sir.
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Q. Left four children at home to come over and help wait
on your brother Y Is that right Y
A. That's right, I reckon. I don't know.
By the Court :
Q. Who looked after her children Y
A. I reckon her husband did.
Q. Do you know how she and her husband got along?
A. No, sir, I don't.
Q. Was s_he good to him or he good to her°l
A. I don't know.
Q. I understood you knew her right well.
page 199- ~ A. I know her but I didn't hear her say nothing about him. I don't know anything.
By Mr. Thompson:
Q. She never mentioned him in your presence Y Is that
righU
A. No, sir.
Q. You don't know who invited her over there?
A. No, sir.
Q. She came at the same time ''Buster" camef Is that
correct or not Y
A. I don't know.
. Q. You don't knowf
A. I don't know.
Q. Do you know whether ''Buster" had been staying down
at his home or not?
A. He had before then.
Q. Before then?
A. Yes, sir.
Q. How do you know that f
A. He had come by there going to work. He had to sleep
some place.
.
Q. You don't know where, do you Y
A. I don't know where. I don't know where else he could
have slept. We all was at home.
Q. All right.
,vitness stands aside.
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ELWOOD McDANIEL,
Sworn.
DIRECT EXAMINATION.

By Mr. Easley:
Q. Your name is Elwood McDaniel Y
A. Yes, sir.
Q. How old are you?
A. Ten.
· Q. Ten years old?
A. Yes, sir.
.
Q. Do you go to Sunday school?
A. I haven't been there yet.
Q. Do you go to church?
A. No, sir, I don't go to church.
Q. Do you go to school f
A. Yes, sir.
Q. ·what grade are you inf
A. ·Second.
Q. In the second grade?
A. Yes, sir.
Q. Do you know what it means to tell the truth 7
A. Yes, sir.
Q. Do you know what it means to tell a lie?.
A. Yes, sir.
Q. Which is right., to tell the truth or to tell a lie Y
A. To tell the truth.
·
Q. If you swear to tell the truth and then tell
page 201 }- something that ain't so?
A. The Bad Man will get you.
By the Court:
Q. Who told you to say the Bad Man would get you if you ·
told a story, anybody Y
A. Nor, sir.
By Mr. Easley:
Q. This is your daddy here, isn't it?
A. Yes, sir.
Q. All right. Do you remember when your Uncle Oscar
got hurt, the tree fell on his legY
A. Yes, sir.
Q. Well, about that occasion were you sent by your mother
to take a message to your daddy.that she was sick?
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Elwood McDatniel.
A. Yes, sir.
Q. ·where did you go f
A. I went to Aunt Ruth's.
Q. Aunt Ruth's f
A. Yes, sir.
Q. And what is her last namef
A. Witt.
Q. And do you know what time of the day or night you
went f Was it day or night?
A. It was day.
Q. It was day f
page 202 r . A. Yes, sir.
Q. All right. Who did you see there and what
did you tell 'em?
A. I told 'em Mother had a sick headache.
Q. You told who that f
A. Aunt Ruth.
Q. Aunt Ruth f
A. Yes, sir.
Q. Is that what your mother told you to tell Y
A. Yes, sir.
Q. And you did tell her thatf
A. Yes, sir.
Q. And what did your Aunt Ruth sayY
A. She said that she'd have to tell Daddy.
Q. She would tell daddy! Was daddy there at Aunt Ruth's.
A. No, sir, she would go to Mrs. Morris'.
Q. M:rs. Morris is your aunt, isn't she Y
A. Yeah.
Q. What do you call herY
A. I call her Aunt Flossie.
Q. Aunt Flossie?
A. Yes, sir.
Q. After that where did you go!
page 203 } A. I didn't go anywhere. I went back home.
Q. Went back hornet
A. Yes, sir.
Q. Did you see your daddy later on that evening· or that
nightY
A. No, sir, I didn't see him that night.
Q. Do you know what day of the week this was that you
went over there with that message?
A. On Monday, yes, sir.
Q. It was in the daytime Y In the morning or afternoon!
A. It was afternoon.
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Elwood 'llIcDaniel.

CROSS EXAMINATION.
By Mr. Thompson:
Q. Why didn't you go up to Mrs. Morris' and tell your
daddy!
A. Because of the railroad. I didn't want-Daddy told me
not to get on the railroad, that the train might hurt me.
Q. Well, your house is only about a hundred yards from
the public road, isn't it f Why didn't you get in the public
road?
A. Because it's so far.
Q. Is it much further there than it is down to Altavista?
A. Yes, sir, it's a whole lot farther.
page 204 ~ Q. How much further 7
A. I don't know how far it is.
Q. How did you know your Aunt Ruth was going to see
your daddy?
A. Yes, sir.
Q. How did you know thaU
A. She went up there.
Q. How did you know she was going up there?
A. I didn't know she was going.
Q. Was your mother sick?
A. Yeah, she was sick.
Q. She was?
A. Yes.
Q. Did little Lewis Morris come by there that night?
A. Yes, sir, I think he did.
Q. Did you see him 1
A. Yes, sir.
Q. He testified here that your mother was all right.
A. She was sick a little bit though.
Q. Are you sure your mother told you to go down there,
son?
A. Yes, sir.
Q. As a matter of fact, your mother just wanted your daddy
to come home, didn't she?
.A. Yes, sir.
Q. Your daddy hadn't been staying home very
page 205 } regularly?
A. Yes, sir, he stayed right regularly. He
just happened to go helping Uncle Oscar.
Q. Prior to the time that he began helping Uncle Oscar,
did he stay at home pretty regular Y
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Mrs. Rosa Emerson.
A. He stayed home pretty regular.
Q. Unhuh. .All right.
RE-DIRECT EXAMINATION.

By Mr. Easley:
Q. You say your mother was sick a little? You say she
had a headache?
A. Yes, sir, I think sbe was.
Q. Was she sitting up?
A. Yes, sir, she was sitting up.
Q. Well, when Lewis came in there and asked how she was,
what did she tell him°I
A. She told him she was a little better.
Q. Told him she was a little betterT
.A. Yes, sir.
Q. Did he stay any length of time?
A. No, sir, he didn't stay but a minute.
Q. About a minute?
RE-CROSS EXAMINATION.

By Mr. Thompson:
Q. What time did you go down to your Aunt
page 206 ~ Ruth's to tell her about iU
A. I don't know what time it was.
Q. Morning or afternoon T
A. In the afternoon.
·witness ~tands aside.
MRS. ROSA ElVIERSON,
Sworn.
DIRECT EXAMINATION.

By Mr. Easley:
Q. Now, Mrs. Emerson, if you don 1t mind, if you 'II turn
your face this way and answer as distinctly as you can so
these gentlemen can hear what you say.
A. AU right.
Q. How old are you, Mrs. Emerson f
A. I'll be sixty-eight years old the 18th of August.
Q. Sixty-eight years old the 18th of August? You are the
mother of ''Buster'' McDaniel here f
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Mrs. Rosa Emerson.
A. Yes, sir.

Q. You live, I believe, with your daughter Mrs. Witt in
Altavista?
A. Yes, sir. I stay there with her the best of my time unless some of the rest of 'em get sick and I am called to see
them. Sometimes I stay a few days with 'em.
Q. You stay sometimes with one of your other
page 207 ~ children?
A. If one happens to get sick, you lmow, I go to
see them and stay a few days with 'em.
Q. How long have you been.at the Witts', staying there!
.ll. I been with them the biggest majority-I been there
about two years, I reckon.
·
·
Q. Most of the time?
A. I might have been off a week or two at the time or something like that, on account of some of the other children being
·
sick. I been there mostly.
Q. Mrs. Emerson, about "Buster", have you ever known
him to be in any trouble., charged with any offense of any
·
,
·
kind!
A. No, sir, nothing.
Q. Any fights or anything of that sort?
A. Not as I know of.
Q. Not that you know of Y
A. No, sir.
Q. Has he ever been able to learn to read and write?
A. No, sir. They sent him to school some but he didn't
learn much, you know. He looked like he didn't care much
about learning, some way or another.
page 208 ~ Q. Did you send him. to school someY
A. Yes, sir, he went some, a year or two. He
didn't look likeBy the Court:
Q. How long did you say he went to school Y
· A. Not a year or two. A session. Some months is a session. Not a year or two.
By Mr. Easley:
Q. He never seemed to be able to learn anything Y
A. Looked like he couldn't.
Q. At times you didn't send him at all?
A. So far from school. There weren't no school for him
down yonder on the river.
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Mrs. Rosa Emerson.
Q. Well, now, Mrs. Emerson, have you ever noticed anything unusual or peculiar about his mind or did he show any
indication-i
A. Sometimes looked like to me he didn't act right. His
mind would be bad in the way he talked, you know. He'd
come in and· talk. Sometimes looked like he was worried or
something another happened to him and he was scared, looked
like, of himselt Look like somebody harmed him in some
way, you know.
Q. Would lie do that when nobody had harmed him 7
A. Nobody had harmed him then but he looked like he would
think they had.
page 209 ~ Q. Looked like he had this obsession Y
A. Yes, that they had.
Q. Well, have you ever known him to have an accident, a
head injury?
A. Yes, sir, about sixteen years ago in West Virginia they
was in a car wreck. He was about :fifteen.
Q. You were not out there f
A. He was. My son lived out there, the one whar got hurt.
Q. But you did know of it?
.A. I wasn't there. That's what they let me know. He was
in this car wreck. I heard of him being in it. I didn't went
out there.
Q. Did you notice any change after that time in your boy's
actions and behavior, his reasoning and that sort of thingf
A. Looked like he was high tempered or worried or something another all the time.
Q. Had he been that way before thaU
A. Looked like he was just worried, high tempered. Looked
like he didn't know hardly what to do. He was easy to get
mad.
Q. Would he get mad without any reason at all Y
A. Sometimes he'd come there and we'd have supper and
try to get him to come on and eat. He said didn't nobody
waut him to eat there, none of his people didn't
page 210 ~ care nothing about him. Nobody, he say, didn't
· care nothing about him.
Q. Well, would those sort of things occur when he was dead
sober?
A. Yes, sir, he would be sober.
Q. Without anything to drink, not having anything to drink?
A. No, sir, not as I know of.. Didn't see nothing.
Q. Certainly wasn't affecting him f
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11!rs. Rosa Emerson.

A. No, sir.
Q. Now, Mrs. Emerson, do you recall writing any letter fo1
him to Mr. Alfred about money?
A. Yes, sir. My boy and son-in-law, you know, they were
killing hogs. They didn't think they was going to get done
time enough to go in to work before this fellow quit. He got
me to write a letter to him for some money that he owed hiJll,
you know. They thought they wouldn't get through with them
hogs time enough for them to go in. My other son, he had to
go. He was a fireman. He was bound to go. He got me to
write this letter for him to him about this money he owed
him. Told him to give it to Bill or either leave it for him.
Q. Money he had lent him?
A. Yes, sir, money he had lent him.
Q. Do you know how much it was 1
A. $3.00, I think, and something. I don't know.
page 211 ~ My opinion it was that. I won't say.
Q. You can't remember exactly!
A. Can't remember exactly.
Q. That is your impression and you wrote the letter?
A. Sent it to him by my son Bill McDaniel where worked
down at the mill. They was killing hogs and hadn't finished
and had a whole lot more to kilL
Q. Your boy "Buster" asked you to write that letted
A. He asked me to write it for him.
Q. So, as far as you know, were the relations between him
and Mr. Alfred all right at that time f
A. Yes, sir, I ·reckon they was because he got me to write
this letter to him for the money where he loaned him the
money, you know.
Q. After that time w~s there, did you hear anything, notice
any change in his attitude Y
A. You know, I went away then and stayed a while at my
other daughter's. She got sick. I had to go over thar and
stay a few weeks. My daughter, she would tell me.
Q. You weren't there then?
A. No, sir, I wasn't there then. She got sick and I had to go
over there and stay a few weeks.
page 212 ~ Q. Is Mrs. Alfred kin to your children 1
A. Yes, sir, cousins.
Q. Cousins? Do you know anything about :Mrs. Alfred,
what sort of woman she is?
A. She seems to be like a kind, good woman. She is willing
to help anybody if they needed ~elp.
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M,rs. Rosa Emerson.
Q. Did she volunteer to help neighbors and friends?
· A. Anybody that needed help. She looked like she was willing to do all for 'em she could.
Q. Did you ever see or hear of anything improper between
your son ''Buster'' and Mrs. Alfred Y
· A. No,, sir, not anything· out of the relationship, not nothi!lg I know of.
Q. You had come back and were living at the Witts' at the
time this tragedy occurred? How long had you been back Y
A. Back at my daughter's Y I had been back there close to
two months, I reckon.
Q. Been there two months f
A. Two months or a little over a month. I can't remember good as I used to do. It's been close to that.
Q. I sympathize with you.
A. I just-I try to tell the best I can. My mind ain't as
good as it used to be.
Q. But you had come back there?
A. I had come back there, yes, sir.
page 213 ~ Q. Did you go to see your son Oscar when his
leg was broken, the tree fell on iU
A. Yes, sir.
Q. Up at Lynch's? Did you go up there?
A. Yes, sir, I went up there on Saturday evening.
Q. On Saturday evening? He got hurt on Friday, I .believe?
A. Friday evening.
Q. You went up there Saturday. Who did you go up there
with?
A. Daughter and son-in-law, Witts.
Q. Ruth Witt?
A. Yes, sir, and Harris.
Q. Harris?
A. Mr. Robertson, he carried us up there.
Q. Did you see your son Claude up there f
A. He weren't, he weren't up there that day. That was on
Saturday.
Q. Well, how long did you stay up there?
A. I stayed up there until Monday ,evening.
Q. You stayed straight along until Monday evening Y
A. Looked like he was suffering so. I was trying to bathe
his foot.
Q. Who waited on him and handled himt·
A. ' 'Buster'' did.
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Mrs. Rosa Emerson.
Q. He did?
A. He done it. No woman or nobody there
couldn't do much handling him. ~e is so large,
you know.· "rould take men to handle him.
Q. ''Buster'' stay there to handle him?
A. I stayed there do all I could do. I was sick at that time.
Still I was there.
Q. You were up and about T
A. Up creeping around.
Q. Your other daughter Mrs. Morris was thereY
A. Yes, sir, she was up and about. Her baby was sick
though.
·
Q. All the children were there, weren't they Y Some right
good sized ones Y
·A. All of her children were there.
Q. Was there anything going on between ''Buster'' and
Mrs. Alfred Y
A. Not anything as I saw.
Q. There wasn't Y
A. I didn't see anything. All there together. I didn't
see anything wrong with him. She was willing to help my
daughter with the work.
Q. Did she show any special interest in him or he in herY
A. No, sir, I didn't see anything like that. She was help..
ing with the work they had to do.
.
Q. Mostly members of the family, connections Y
page· 215 ~ A. All was relations, relations to Oscar and relations to Mrs. Alfred.
Q. What time Monday did you leave and where did you goY
A. I left with Claude and Harris Witt. They come up
there to see how Oscar was. Ruth wanted to go back to work,
you know. She wanted to get me to come back and stay with
the children so they could go to work. We come back at 2 :00
o'clock, time enough for them to go to work about four or
half past.
Q. How long.does it take to get froni Lynch's to Altavista f
A. It doesn't take so long. I had to :fix lunches when they
come back ·from up there, fix dinner and lunches.
Q. How did you come back Y
A. Claude brought us back, my son.
Q. Your sonY
·
·
A. Yes, sir, he coine back to see how Oscar was. He was
hurt right bad, in serious condition.
Q. When were you next back 7

page 214}
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Mrs. Rosa Emerson.
A. I haven't been back over there since. I got sick in bed
myself. It taken a long time-I ain't been out the bed so
long now.
Q. You think de.finitely there is something wrong with your
son's mind?
A. Yes, sir, J d.Q certainly do believe it.
Q. Before this thing happened Y
page 216 ~ A. Before this ever happened. I don't think
his mind was right at all. He didn't act like he
was noway.
CROSS EXAMINATION.
By Mr. Thompson:
Q. Mrs. Emerson, why didn't you swear out a warrant and
have him committed to Staunton if he was crazyY
A. You know, I didn't think about such a thing. I was so
sick and my mind was so bad, I wasn't 3tndying about such
things like that.
Q. .As a matter of fact, yon didn't think anything was wrong
with this boy's mind until he committed this crime and he was
facing prosecution Y
A. Nor, I know it was something wrong with him, but I
didn't know nothing about this, yon know. I didn't know
no prosecution.
Q. You had never thought of sending him to Staunton or
anything, committing him to the insane asylum Y Had yon
ever contemplated that Y
A. I never had thought 'bout it being my business. I'd
have kn owed if I'd felt better.
Q. Now, ''Buster'' is a perfectly normal boy like the rest
of your children, isn't he Y
A. No, he is high tempered and looked like he is worried.
Altogether different disposition from the rest of
page 217 ~ 'em.
Q. Unhuh. Now, I believe you say that suddenly began about eighteen years ago when he had that automobile wreck¥
A. Fifteen or sixteen years ago. Between fifteen and sixteen.
Q. How was he hurt in the wreck?
A. I wasn't ont there. The car turned over on him, but I
weren't there. I don't know how he was hurt, yon know.
Q. When was the first time you thought he was crazy?
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Mrs. Rosa Emerson.
A. I thought that a long time ago, the way he acted at
times. VVell, I think I was so crazy myself most of the time
I never thought no way. My mind won't stay. Q. You haven't killed anybody i
A. I haven't never killed nobody but I'm crazy, I tell you.
I'm just as crazy.
Q. You know right from wrong?
A. At times I don't know whether I got a head on my
shoulders or not.
Q. He knows right from wrong?
A. At times I don't know whether he did or not.
Q. Mrs. Alfred came over to help take care of your son.
She had four little children of her.own back at her home, didn't
she¥
A. Yes, sir, she had four there.
page 218 ~ Q. Unhuh. Yet she came over and spent the
weekend helping to take care of your son.
A. She didn't stay a week.
Q. Weekend?
A. The baby was sick. Flossie's baby was sick. Flossie
was not able. She was always mighty good about helping anybody that needed help. I know my daughter, Mrs. '\Vitt thar,
she was sick. She come there and washed for her. Never
charged a penny. Come there and put out her clothes.
Q. At the same time ''Buster'' would come along toot
A. No, "Buster" would be at work. He's be at work.
Q. ''Buster'' worked the same shift T
A. They did a while. Didn't none of 'em stay on the same
shift all the time.
Q. Most of the time she and ''Buster'' worked the same
.
shift, didn't they¥
A. I didn't, can't recollect all those things. My headSometimes they was and sometimes they weren't. Sometimes
he was on different shifts. You know, I never did hardly keep
up when they do.
·
Q. ''Buster'' had a wife and six children just down the rail.
road from Lynch's that he was leaving down there
page 219 ~ alone, didn't he Y
A. Yes, sir. His brother needed him w·orse than
his wife and children. They had plenty to eat there. He
was needed up there to wait on bis brother.
Q. Didn't he have plenty to eaU
A. Just as well not if you can't help yom:self, can't move.
If don't nobody help you, just as well not have nothing to eat.
It won't do much good.
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Mrs. Rosa Emerson.
Q. ''Buster's'' wife mentally is in pretty bad shape T
A. I don't know nothing about that. I know she didn't lack
for nothing. She always seemed happy by herself, more so
than when he was with her. Looked like she never would be.
He'd get up and get the children off to school. They come
down there with us.
Q. All right.

RE-DIRECT EXAMINATION.
By ]\fr. Easley:
Q. ·when was it,-About how long ago was it that Mrs., Witt
was sick and Mrs. Alfred came down?
A. That's been, I reckon, two months.
Q. Before Christmas. or after Christmas?
A. I believe it was-Let's see. Ruth has that sinus trouble.
Might have been before Christmas. She had that sinus trouble.
She had to come over here to Lynchburg and take them treatments.
_
page 220 ~ Q. \Vhen she was washing was ''Buster'' there
or not1
A. No, sir, he was not.
Q. You don't know about what the shifts were there? You
know ''Buster'' was not there when she came over there to
helpf
A. Yes, sir.

RE-CROSS EXAMINATION.
By Mr. Thompson:
Q. You mean to say during none of the time Mrs. Alfred was
over at your daughter's, Mrs. Witt'sT
A. ''Buster,'' he wasn't here when she was there helping
me wash.
Q. She only helped wash? Did she help more than once?
A. Anybody around that needed help.
Q. I am talking about when you were· there and she came
to help wash. Did she help her more than once 1
A. She just come over one time and holpt her. I reckon
she would have holpt her if she had asked her.
Q. She didn't ask her?
A. Got to sending her clothes to the laundry then so she
could get 'em washed and ironed..
Witness Stands aside.
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.ASA GARNER,
Sworn.

•

DIRECT EXAMINATION.

By Mr. Easley:
Q. Mr. Garner, you are a merchant in .Altavista, are you
noU
A. Yes, sir.
Q. Running a little grocery store there Y
A. Yes, sir.
Q. Mr. Gamer, do you remember delivering an envelope to
Mr. McDaniel, the contents of which felt like money, sent by
Mr. Alfred, Roy Alfred Y
A. Yes, sir.
Q. About when was that, as well as you can recall?
A. I imagine it was some time about the middle of January.
Q. About the middle of January?
A. Yes, sir.
Q. Did you see him open it or do you know what was in
it?
A. No, I don't know what was in it.
Q. Did you form any ideas about what was in it?
A. No, but I was under the impression it was money because Mr. McDaniel made the remark "This is not all of
it".

page 222

~

Q. ''This is not all of it''T
A. I was under the impression it was money.
Q. Did he open the envelope there?

.A. Yes, sir.
Q. And that, as well as you can recollect, was about the
middle of January Y
A. Well, I suppose so. I didn't have any reason, you know,
to remember. Naturally it slipped my mind.
Q. I believe I was in your store and talked to you a few
days ago and you hadn't been summoned at all by anybody.
.A. That's right.
·
·
·
Q. Did you know Mr. Alfred?
A. Yes, sir.
Q. How long have you known him Y
A. Ten or twelve years.
Q. Ten or twelve years? Did. you ever know him to make
any threats?
A. Any threats?
. Q. Against this boyY
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A. No, sir.
Q. Ever know him to carry any weapons f
A. No, sir.
•
Q. Was he a violent man f
A. Not to my knowing .
.Q. And you never- heard of his making any
page 223 r threats to this man!
A. No, sir.
Q. Didn't know anything about it t
A. No, sir.
Q. Never heard it¥
A. No, sir.
Q. Does he deal at your store, Mr. Alfred f
A. Yes, sir, he did.
Q. He did deal there.
By the Court: Whom are you talking about f
By ]\fr. Easley: The deceased.

Q. Never knew him to be a dangerous man or anything of
that sort?
A. No, sir.
Q. Did ''Buster'' McDaniel deal there too f
A. He did for a while.
Q. And he came by your store and you gave him this envelope!
A. Yes, sir, he came by and called for it..
Q. Came by and called for it!
A. Yes, sir.
Q. All right.
page 224

~

CROSS EXAMINATION.

By Mr. Thompson:
Q. Mr. Garner, how long have you known Raymond McDanielY
A. Well, I have been seeing him for five or six years but
I been knowing him a little better for the last twelve months.
Q. Did you ever see anything apparently wrong with his
mind?
A. No, sir.
Q. Has he got as good a mind as the average individual Y
A. I suppose so.
Q. Acted perfectly normal f
A. Yes, sir.
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Q. Did he run a charge account there at your place?
A. Yes, sir.
Q. Did he come in and pay his bills?
A. Yes, sir.
Q. Unhuh. Did he apparently know how to buy sensibly f
A. They always sent an order. Very little buying he done.
Q. In other words, he'd send an order down for what he
wanted.
p~g·e 225 t A. Yes, sir.
·
Q. And you never saw anything out of the way
as long as you have been knowing him Y
A. No, sir.
Q. Nothing apparently wrong· with his mind at all?
A. No, sir.
By the Court :
Q. How long did you say you had been knowing llim?
A. I have been knowing who he was for five or six years.
For the last twelve months I was better acquainted with him,
seen him more often.

RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. Then, as I understand it, an order was sent. Was that
a written order? Who was it sent by1
A; His boy.
Q. His boy would write it, Elwood?
A. I don't know his boy's name.
Q. His oldest boy, I reckon?
A. Yes, sir, I suppose so.
By the Court :
Q. You would receive an order from :McDaniel that was
sent to you by his son Y
A. His son would bring the order for groceries.
Q. It would be made out by his father?
pag·e 226 ~ A. I don't really know who made the order out.
By Mr. Easley:
Q. You don't know him well enough to know whether he
can read or write bis name even down, do you?
A. No, sir.
Q. You had no occasion then, no business transactions with
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him directly, but charged this stuff to him or sold it on a
written order which his son brought. You don't know who
wrote the order t
A. No, sir.
Q. And you didn't deal with him direct at alU
A. No, sir.
·
Q. Have any business transactions with him?
A. No, sir.
.
Q. But how would the bill be paid t Would he come and
pay itt
A. He didn't deal very long.
Q. He paid his debts so far as you know?
A. Yes, sir. He was a good worker. That's about all I
know.
Q. You never had any opportunity to look at him or think
about whether he was normal or abnormal V
A. He came in and made arrangements for credit.
Q. He came in and made the agreement or
page 227 ~ A. Made the agreement.
Q. Did that once?
A. Yes, sir.
Q. But there wasn't anything apparent at that time'~
A. Apparent?
.
Q. Nothing apparent at that time and nothing to call your
attention to examine or see whether he was all right?
A. Been anything unusual, naturally I would have noticed

it.

Q. Of course.
·witness stands aside.
CLAUDE McDANIEL,
Sworn.
DIRECT EXAMINATION.
By Mr. Easley:

Q.
.A.
Q.
A.

You are Claude McDanielf
Yes, sir.
And a brother of ''Buster'' McDaniel here t
Yes, sir.
Q. How old are you?
A. I am thirty-eight years old..
Q. And livet
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page 228}

A. In Lynchburg.
Q. Did you ever receive any education, Mr. Mc-

Daniel?
A. Well, I have a little, about the fifth grade or something.
Q. You can read and write T
A. Yes, sir.
·
Q. And you work in the City of Lynchburg, do you!
A. Yes, sir.
Q. Who do you work for there T
A. I work at the Paper Mill, Meade Corporation.
Q. Do you have an automobile?
A. Yes, sir.
Q. Mr. McDaniel, how long have you been living in Lynchburg?
A. I have been living up there, let me see, about three years
in October.
Q. Where did you live bfore thaU
A. I lived at-I worked for Mr. Mosby Perrow. Then I
worked for Mr. Adams, Hal Adams.
Q. On the farms down here near Altavista Y
A. Yes, sir.
Q. Both of 'em owned farms Y
A. Both of 'em owns farms.
Q. How long· ago Y
A. I left Mr. Adams and went to Lynchburg
page 229 ~ three years ago in Octoher.
Q. Went to Lynchburg three years ago in October?
A. Yes., sir.
.
Q. Now, Mr. McDaniel, do you know anything about any
head injury that your brother ''Buster'' had?
A. Yes, sir, he g·ot in a wreck in West Virginia along about
·29, I think it was. He had an automobile accident, I think.
Q. Were you out there? Do you know anything about it Y
You just know of it?
A. Just what I heard about it.
Q. Since that time, did you notice any difference in his
mental condition or appearance or actions?
A. Yes, sir, he looks like he is mighty easy to get all to
pieces sometimes and he don't act bright at times.
Q. Don't act bright at times l Very irritable?
A. Yes, sir.
Q. He flies off at nothing?
A. He looks like it.
Q. Was he that way before the accident occurred?
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~- No, sir, I never noticed it if ·he was.
Q. "\Vas it noticeable afterwards, the change was very noticeable?
A. Yes, sir.
Q. Ever know him to do foolish or silly things
page 230 ~ at times Y
'
A. No_, only just looked like he was, just
couldn't control himself. He'd kind of fly all to pieces over
just nothing, you might say.
Q. Didn't seem to be able to control himself 7
A. That's right.
Q. Well, iww, has your brother ever been in any trouble
of any kind, convicted of any crime or anything of that sort?
A. vVell, nothing to amount to anything, as I know of. Over
here in Lynchburg, you know, I didn't know much about it.
Q. Not to amount to anything? What do you mean by that 1
A. Well., my best remembrance, he'd kind of get a little
intoxicated or something like that.
Q. A little intoxicated. Outside of that, that is the only
trouble¥
A. That's all I can remember.
Q. Ever know about his being depressed or wanting to
take bis own life or committing suicide or anything of that
kind Y See any of that sort of depressed condition Y
A. No, sir.
Q. You haven't?
A. He lives at Altavista. I am in Lynchburg.
page 231 ~ Q. Before that time when you were working
down yonder., did you see much of him T
A. When I was on the farm 1 No, not very much then. We
won't at the same place. Once in a while, you know.
Q. You wouldn't see much of him?
A. No.
Q. So, you don't know whether when you did see him you
noticed a change in his general makeup T
A. I could tell things like that.
Q~ Now, Mr. McDaniel, you had a brother named Oscar.
A. That's right.
Q. And he had an accident, I think. You. remember when
that was?
A. No, sir, it was on back about six weeks. I didn't take
particular notice. He got well though. He had time to get
well. It's along about around a month. I just couldn't tell
you exactly.
Q. Yon don't remember. Did you go down there °l
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A .. Yeah, I went out there. I happened to g·o out to my sister's and I heard about it then.
Q. ·which sister's 1
A. Ruth Witt.
Q. Is that where your mother lives f
page 232 ~ A. Yes, sir.
Q. Is that where you heard about it T
A. That's where I heard about it., there.
Q. Do you remember what part of the week it was you were
down there!
A. It was on Monday.
Q. On Monday?
A. Yes, sir, on Monday.
Q. Did you go over to where your brother was staying?
A. Yes, sir. First, I heard he was at Lynchburg in the
hospital. ·wen, ·witt, he come pretty soon. I think he had
been off downtown or maybe went to work or come back. I
don't know where he went. He come in and he told me that
he was pretty sure he was at my sister's in Lynch's, Flossie
Morris'. So, me and '\Vitt and ·witt's wife, we got in the
car and went up there to find out just where he was at, and
there he was at :M:orris '.
Q. All right. You saw him there, did you Y
A. Yes., sir, I saw him.
Q. vV ere any other people there 1
A. Well, yes, sir, it was some girl tl1ere. I didn't know
who she was. I don't know who she was. And "Buster",
he was there and a lady. I don't knowQ. A girl and a lady and "Buster". Any neighbors come
in while you were there f
A. No, sir, that was about all that was there.
page 233 ~ Q. Any children there f
A. No more than just Morris children.
Q. They have g·ot a pretty good bunch of them t
A. I don't pay much attention to 'em noway. They was
there.
Q. And did you notice Mrs. Alfred Y Did you know her t
.A.. I never saw her but one time.
Q. That was then Y
A. Yes, sir.
Q. She is a cousin of yours, I believe f
A. Yes, sir, that's what they say but I don't know.
Q. You never had come in contact with her f
A. Never had come in contact with her.
Q. ·what was your brother doing there¥
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A. Well, he was there, I suppose., just like I was, to. see
my brother, I reckon. I never asked hi~. I didn't stay
long.
Q. Was your brother able to take care of himself, handle
himself!
A. No, sir.
Q. Somebody would have to handle him f
A. In awful bad shape.
Q. How big a man was be f
A. He weighs over two hundred, I reckon, around 225.
Q. Pretty good man to handle him f
page 234 ~ A. Pretty good man to handle him any way he
went at him.
Q. "\Vas he helpless in bed there 1
A. Yes, sir, he was in bad shape then.
Q. Suffering much,
A. Yes, sir, he bad a., something wrong· with his leg, his
ankle, along in bis ankle. We was afraid it was broke. The
doctor didn't know exactly whether it was broke or not.
Q. Did he have a place cut on his head?
A. Yes, sir, had a place cut on his head. Butchered up
pretty bad.
·
Q. How long did you stay there?
A. Well, let's see now. I reckon it was pretty close to
twelve o'clock when I got there and I left around three o'clock,
·
something like that.
·
Q. Where did you go when you left there!
.A. I went back to Altavista to the Witts'.
Q. To Witt's? Then where did you go?
A. Then, well, there's a neighbor close to Witt's. They"
had a little sick baby.
·
·
By Mr. Thompson: If your Honor please, that is an absolutely useless question.
page 235 ~ By the Court: I think so.
By Mr. Easley : Then I '11 lead him. I didn't
know he was going to bring in this. ·whenever I do that you
say ( addressing· Mr. Thomps.on) I'm leading the witness, asking leading questions.
By the Court: Get to tl}e issue.
By Mr. Easley:
Q. Did you go back to Lynchburg?
A. No. After I got through getting the doctor for the
lady's baby,, I left for Lynchburg and to my job.
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Q. That is what I asked you, if you went back to Lynchburg.
A. Yes, sir.
Q. Did you come back the next day to see about your
brotheri
l\.. I come back the next night, Tuesday night.
Q. What time did you get there?
A. Well, it was 11 :00 o'clock in the night before I got
off from my work in Lynehburg. Well, I reckon it must have
been close to 1 :00 o'clock when I got to where the Morrises
lived.
Q. How long were you there then?
page 236} A. Well, I stayed until the next morning.
Q. Until the next morning?
A. Yes, sir.
Q. Well, who else was there when you came back Tuesday?
A. Well, just home folks, the Morris family. That was all,
and my brother.
Q. Your brother ''Buster'' Y
A. ''Buster'' was there.
Q. You were there then Y
A. I wa:s in Lynchburg. He went with me from Lynchburg
back to Mr. Morris'.
Q. ·when did he go to Lynchburg?
A. He come to Lynchburg while I was at work.
Q. And came back with you Tuesday nightY
A. Yes, sir, that's right.
Q. And you found the Morris es there and anybody else f
A. Nor, just the !forrises.
Q. You got there about 1 :00 o'clock and spent the night?
A. Along about 1 :00 o'clock. I didn't pay much attention
to the time. It was awful rough driving and a mightv rough
·
night. I didn't pay much attention to the time.

page 237

~

CROSS EXAMINATION.

By Mr. Thompson:
Q. Did ''Buster'' use your car to take the body of Mr.
Alfred over to Mr. Adams' and put it in the welU
A. I don't know whether he did or not.
Q. Where did yon park your car?
A. I left it in the Morris' yard.
'Q. Pretty close to the house T
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A. Yes, sir.
Q. Do you mean they could take that car away without
you hearing it f
A. Yes, sir, I meant to tell you that.
Q. You didn't notice anything about that T
A. None of us did.
Q. Did you see ''Buster'' and Lewis leave there f
A. Sir!
·
Q. Did you see ''Buster" and Lewis leave there!
A. I was interested in my brother's leg.
Q. You won.'t studying his leg all the time, were you?
A. "\Vell, I was interested in what we was all talking about,
about his leg. I didn't pay any attention when they walked
out the room.
Q. You found out the car had been taken away before they
got back, didn't you!
page 238 ~ A. My boy did. He was the first one missed my
brother being gone.
Q. Unhuh. And what time did he get back with that cart
A. Well, I wouldn't say exactly but it was around close to
two hours.
Q. Did you ask 'em what they were doing with the car?
A. I was tired and sleepy and he asked 'em before I had a
chance where did they go.
Q. What did they say f
A. The Morris boy, he told him something about going off
after home brew and the man didn't have any. I was glad
they didn't have any wreck. I didn't have much to say. I
did ask my brother if they had a wreck of any kind. That's
all I had to say about it.
Q. Now, are you sure that Lewis told you that or was it
''Buster' ' told you f
A. Didn't either one tell it. He told my boy.
Q. You heard itf
A. I heard it.
Q. Was it Lewis rather than "Buster" who said thatf
Was it Lewis or "Buster" that said they bad been after homebrewf
A. Lewis.
page 239 ~ Q. Did you find any blood on your car¥
A. Nor~ I didn't. I didn't see a thing.
Q. ''Buster'' visited you from time to time in Lynchburg,
hasn't he!
A. Well, no, he didn't never come over there very much.
I don't · reckon he was over there over two or three times

Raymond (Buster) McDaniel v. Commonwealth of Va.

169

F. Kirk Perrow.
while I lived over there, as I can remember. He didn't come
over there where I lived very much.
Q. Didn't see anything peculiar about him, did you Y .
A. Nor.
Q. Just a little quick tempered is all you noticed?
A. Sometimes he didn't act right, you know, just like I told
you.
Q.. Kind of quick tempered 1
A. Easy to fire up.
Q. Quick tempered. That's all you noticed about him?
.A. All I noticed. Like I told you, I won't around him very
much. I was living in Lynchburg and he was at Altavista
and around Altavista.
·witness stands aside.
page 240.}

Court is adjourned at 6 :10 o'clock P. M. on
Friday, March 24th, 1944, until 10 :00 o'clock
A. M. on Saturday,, March 25th, 1944.
Court reconvened at 10 :00 o'clock A. M. Saturday, March
25th, 1944.
Raymond ("Buster") ::McDaniel, the Defendant, present.
F. KIRK PERROvV,
Sworn.
DIRECT EXAMINATION.
By Mr. Easley:
Q. You are Mr. F. Kirk Perrow1
A. That's right, sir.
Q. Will you please, Mr. Perrow, state how old you are, if
you don't mind¥
A. I am seventy years old.
Q. What is your occupation, Mr. Perrow¥
A. I am a farmer.
Q. And you live here in the County?
A. I live in Pittsylvania County.
Q. Is your farm adjourning that of Mr. Hal Adams?
A. Just across the river.
Q. I see. Are you. acquainted, Mr. Perrow:, with the defendant here, "Buster" McDaniel, and with his father A. J.
McDaniel?
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page 241 }

A. Yes.

Q. About when was it and how long?
They worked for me at
different times. His father worked for me for nine years.
Q. I'll :fitst ask you, before I get on Mr. A. J. McDaniel,! wisli you'd please state whether or not you know his general reputation for truth and veracity?
A. Well, I have known Mr. McDaniel for a good many years
and it looked like to me he's been a very f aitbful worker
everywhere he's been.
A. It's been several years ago.

By Mr. Thompson: If your Honor please, I think the witness hasn't said he knew his reputation for truth and veracity.
Bv the Court:
· Q. Do you know his reputation for truth and veracity in.
the community where he lives? Do you know!
A. Yes.

By Mr. Easley:
Q. Is his reputation as a truthful, honest man good or
bad?
A. vVell, I wouldn't say it was either one.
Q. I am talking about Mr. A. J. McDaniel.
A. I believe if he'd come and tell me anything I would
believe it.
page 242 ~ Q. From his general reputation Y
A. Yes, sir, I'd believe it.
Q. Even if he were very interested in the matter?
A. Yes, I'd believe it.
Q. Now, I want to ask you about the son. You say he
worked for you some Y
A. He worked for me at different times.
Q. Have you ever seen anything, Mr. Perrow, about his
conduct that was abnormal or indicated anything abnormalf
A. He worked for me I know at different times. I'd just
see him when he went to work and when he'd come back from
work. The only thing that I have ever seen abnormal about
him was when I was walking one Sunday afternoon with his
father down the public road to see the corn, look at the corn.
We met "Buster" in the road and without any provocation
that I could see at all, he just wanted to fight his father right
there in the road, without any provocation at aII. So, I took
rl

r

(
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''Buster'' and led him on down the road and told him to _go
ahead, so when I did that, he went on without any trouble.
Q. About how long· ago was that?
A. I reckon it's been about three years ago.
Q. Did you ever hear of ''Buster'' being in any trouble at
all, convicted of any crime!
A. No, I have never heard of him being convicted of any
crime.
page 243 ~ Q. Was he a satisfactory worker for .you 1
A.· Yes, sir.
CROSS EXAMINATION.
By Mr. Thompson:
Q. Mr. Perrow, he was a very good hand, was he!
A·. Yes, good hand.
Q. Seemed to know right from wrong?
A. ··while he was working for me he did.
·
Q. You have said that you'd believe Mr. A. J. McDaniel
on oath in a matter in which he was vitally interested, concerned. Let me ask you this question: Suppose that Mr.
McDaniel's son and it was a possibility that he might be sentenced to the electric chair Y
A. Unhuh?
Q. And if Mr. McDaniel could tell an untruth it would save
him from thaU Under those circumstances, do you think
that you. would believe absolutely what A. J. McDaniel told
you?
A. That's a right hard question for me to ask, answer.
Q. I know it's a hard question. That's why I want you
to answer it.
·A. Well, I'll say this.
page 244

~

By the Court : Just answer the question. Just
answer the question.

A. I don't think I could answer a question like that for
any father.
RE-DIRECT EXA1\HNATION.

By Mr. Easley:
Q. In other words, I understand you to be unwilling to say
that if it was the finest character on earth you won't say that
positively you would believe him.
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A. That's right.
Q. Under those circumstances. Bnt that he has got·a repu. .
tation for being a truthful man and you'd believe him on oath,
even when he was interested in the matter.
A. I would.
Q. You say in answer to Mr. Thompson's question that he
ordinarily appeared to know the difference between right and
wrong!
A. Yes.
Q. On the occasion when you referred to, did you think
at that time he appeared to know the difference between right
and wrong¥· .
A. No, I don't think he did.

RE-CROSS EXAMINATION.
pag·e 245 }- By Mr. Thompson:
Q. If he didn't understand the difference between right and wrong, how is it you simply led him on down
·
the road and he went on and behaved himself?
A. Well, we met him in the road. At first he seemed to
have a disposition to antagonize his father. wanted to fight
him right there in the road.
Q. Had he been drinking that dayY
A. I thought he had. I am not certain he wasn't drinking.
He wasn't drunk. When we met him he was walking right
along. I was under the impression he'd had a drink.
Q. ·when you explained to him that his father had done
nothing to him and explained the situation to him, took him
down the road, he went on all right V
A. Went on all right.
Bv tl1e Court :
.,Q. W onld you consider ''Buster'' a drinking man T vVas
he frequently drunk?
A. I don't know that more than what I heard. I hear at
times that he drinks. That is the only time I ever saw him.

RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. You walked off with him you say!
A. Yes., I walked off.
Q. Did you smell any liquor on his breath t

page 246
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A. I don't remember it. I don't know. I don't recall.
Q. If it should develop that he had not had anything to
clrinkf
A. Unhuht
Q. What do you think, he was crazy or something was
wrong with his mind 1
By the Court : Don't answer that question. He is not
qualified as an expert on craziness. Let him tell how he acted.
It is a conclusion of law as to whether he's crazy or not. The
Jury is to determine whether he's crazy or not.
By Mr. Easley: I think that the courts have ruled that a
layman can express an opinion on that.
By the Court: This Court holds that he can state the facts
and the experts can give opinion and the Jury will draw the
conclusions from the facts.
By Mr. Easley: I respectfully save the point, sir.
page 247

~

Q. You cannot answer that question. Did he
stagg·er?
A. I don't remember seeing him stagger. I went in to see
''Buster'' week before last. I was in Lynchburg and I just
thought as long as his father worked for me for so long ancl he
worked for me different times, I'd g·o and see the boy, and I
could readily see that he didn't realize the seriousness of his
condition.
Q. Thank you very much. You have no interest in the
case¥ You are not kin to any of the people?
A. Oh, no, not at all.
Witness stands aside.
AJ J. McDANIEL,
Recalled.

RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. Mr. McDaniel, I wanted to ask you if you remember
any oecasion when Mr. Kirk Perrow was present when your
bov acted abnormal?
A. Yes, sir, he was with me one day when he acted, wanted
to fight me. That's when we met him one day. We was coming down from looking at the corn field and we met him and

,
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he tried to., look like wanted to pick a fuss with
me. I was with Mr. Perrow. Me and him was
together.
Q. Was there any occasion for his picking a fuss or had
you done anything or had you had any difficulty with him at
all?
A.. Not a bit in the world~ No, sir.
Q. Well, do you know whether or not had had had anything
to drink?
A. Nor, sir.
q. What do you mean by "Nor, sir", that you don't know
that he hadn'U
A. He hadn't.
Q. Had not bad anything to drink T
A. As I knows of.
Q. Did you see him afterwards that day Y
A. Nor, sir.
Q. Seen him before?
A. No, sir.
Q. You didn't see him before or afterward T
A. No, sir.
·
Q. Was there any indication of his having taken a drink or
anything?
A. Did, I couldn't tell it.
Q. Couldn't tell it f Can you usually tell when he has had
a drink?
A. Yes, sir, that is I don't know if he's had a drink. I
could tell when he was drinking, you know. Somepage 249 ~ times it's hard to tell when a man just takes one
drink.
Q. ·what I meant is this: Could you tell when he had a
drink, enough to drink to affect his conduct Y
A. Yes., sir.
Q. You could. tell. Did he on this occasion act as though
he'd had a drink, enough to affect his conduct T
A. He didn't act that way towards walking or nothing like
that.
page 248

~

RE-CROSS EXAMINATION.

By Mr. Thompson:
Q. You don't know whether he'd been drinking or not Y You
hadn't seen him prior to that time that day and you didn't
see him afterwards f
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A. Nor, sir.
Q. His conduct was abnormal at that time?
A. He looked like he wanted to pick a fuss with me is all.
Mr. Perrow and hhn just went on.
Q. You just went on and let him alone?
A. Yes, sir. Yes, sir.
Q. He didn't bother anybody?
A. Nor, sir.
Q. All right. Stand aside.
Witness stands aside.
page 250

~

RAYMOND (''BUSTER") McDANIEL,
Sworn.
DIRECT EXAMINATION.

By Mr. Easley:
Q. Your name is Raymond McDaniel, is it?
A. Yes., sir.
Q. The defendant in this case 7
A. Yes., sir.
Q. You are sometimes ref erred to as ''Buster''?
A. Yes., sir.
Q. You are generally called "Buster"? Is that a nickname
or a part of your name T
A. Just a nickname, I reckon. It is my nickname.
By the Court : Talk so they can hear you.
A. It is my nickname.
Q. Row. old are you, ''Buster''?
A. About thirty the 29th of March.
Q. The 29th of this month you will be 30 years old Y
A. Yes., sir.
Q. Where were you reared T
A. Well, where was I raised up? At Mr. Adams' place.
Q. Mr. Hal W. Adams' farm in this county near Altavista Y
A. Yes, sir.
page 251 ~ Q. Are you married Y
A. Yes, sir.
Q. How long have you been married Y
A. I was married in 1931.
Q. Married in 1931 Y
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A. Yes, sir.
Q. Have you any children f
A. Six.
Q. HowmanyY
A. Six.
Q. How old is your oldest child Y
A. Eleven years old. Will be the 6th of May. Eleven years
old.
Q. The sixth of MayY
A. Yes, ·sir.
Q. How old is the youngest Y
A. About sixteen or seventeen months old.
By the Court:
Q. Talk louder. You can talk louder than that.
A. About sixteen or seventeen months old.
Q. The little boy who was in here yesterday and testified,
Elwood, is that your oldest child Y
A. Yes, sir.
Q. Are any of your children abnormal in any wayY
A. I have got one girl that's crippled and all.
page 252 ~ Q. Is her mind bright or how is her mind t
A. Well, I took her down yonder to that orphanage, not the orphanage the cripple place, and they said that
her mind wasn't good, is what they said down there.
Q. Well, now, you say you spent most of your life on the
farm of Mr. Hal Adams!
A. Yes, sir.
Q. Did your father live there!
A. Yes, sir.
Q.
ell, now, when did you move over to Altavista, that is
where you were working and where your family is living nowt ,
A. It was-I don't know. 'Tain't been very long, about six
months, something like that..
Q. Moved over there about six months ago Y
A. 'Tain 't been that long. Well, it's been abont three
months ago.
Q. You mean you moved to the house you are now living

,v

in7

A. Yes, sir.
Q. Over on the railroad 1
A. About three months ago.
Q. When did you start to work over in Altavista and in the
Rayon Plant Y
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Q. Well, I been working at the Rayon Mill and Cedar Plant,
I reckon, about four or five years altogether.
page 253 } Q. Where did you live when you were working
thereY
A. I lived cm Miss Fannie Lee's place, adjoining Mr.
Adams' place, when I moved up where l live now.
Q. You continued to live adjoining Mr. Adams' place in the
country while yon were working in town until recently you
moved back up there about three months ago Y
A. Yes, sir.
Q. To where you lived at the time this thing occurred f
A. Yes, sir. I walked backwards and forwards to work.
Q. About how far was that 7
A. It's about six miles, something like that.
Q. About six miles. Down the railroad and around the road
it is farther than that?
A. About eight.
Q. Is that the saine railroad or is that a different one 7
A. No, sir, that is on the Virginian Railroad.
Q. Sort of east of Altavista or south¥
A. Yes, sir.
Q. And when yon moved into town you moved out in this
other direction up on the Southern Railroad 1
A. Yes, sir.
Q. ·well, now, have yon ever been convicted of
page 254 ~ any crime except having too much to drink or
being drunk T
A. Nor, sir, never have.
Q. Ever been accused of any crime or violence Y
A. Nor, sir.
Q. Have you been convicted very often of being drunk in
your life?
A. Well, I never did get really drunk very often. Sometimes I drank too much.
Q. Yon would drink too much and get taken up for it t
A. Yes, sir.
Q. In the Town of Altavista Y
A. Yes, sir.
Q. About how many times did that happen ·in your life~
time?
A. I don't know. I never kept an account of it. Four or
five times they put me in jail up there. Most of the time I
was sitting down asleep. Put me in jail one time I didn't
know about. This fellow ran a little old l10tdog stand. Come
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there and got me. When I come to myself I was up there in
jail.
Q. Well, now, did you know Alfred, Roy Alf red Y
A. Well, no, sir, not know- him. I said I didn't really know
him. What time I been ~nowing him, I reckon, about six or
eight months, something like that.
Q. He married a cousin of yours, didn't he t
page 255 ~ Q. And how long· have you known herT
A. Well, I reckon all my life.
Q. You have known her all your life and you knew her
husband about six or eight monthsT
A. Yes, sir.
Q. Do you know when Mr. and Mrs. Alfred came to Altavista to live 1
A. Nor, sir, I don't really know. I just heard her tell my
wife she hadn't been living over there but about twelve
months, a little bit over twelve months, to where they was
living now. Eleven or twelve months.
Q. Twelve months? Do you know where they were living
before? .
A. I think they said they come from Norfolk.
Q. And they had been there about eleven or twelve months f
vVell, now, you say you did not know Alfred except about the
last six or eight months?
A. Something like that, yes, sir.
Q. Did you ever visit in their home, go to their home?
A. Well, yes, he asked me over one time, to come over,
that he wanted to see me, and I went over and he wanted to
borrow $3.00 from me.
Q. "\Vhen was that?
A. That was just about a month before this happened.
Q. About a month. You reckon about a month.
page 256 ~ Do you know whether it was before Christmas
or after Christmas T
A. That there, let's see, was before Christmas, I think.
Q. That was before Christmas?
·A. Yes, sir, when he borrowed. the first. Yes, sir.
Q. And about' how long before Christmas, do you know?
A. Well, it wasn't very long. I never paid no attention.
Q. Had you been in his house before that?
A. Nor, sir, not to then, 'til he asked me to come over there.
Q. To shortly before Christmas you had never been in his
housef
A. No, sir.
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Q. Did you know where he lived T
A. I passed by there, yes, sir.
Q. You lmew he lived there but you never had been in his
house?
A. Nor, sir, never been in it.
Q. And he asked you there then and wanted to borrow
$3.00T
A. Yes, sir.
Q. Did you lend it to him?
page 257 ~ A. Yes, sir, I lend it to him. It was all I had,
was $3.00. He wanted to get a load of slabs down
there from the Cedar Plant.
Q. When was he going· to pay you back?
A. He told me the coming payday he was going to pay
me back, a week. They pay off every two weeks and that was
a week from then to payday.
Q. Well, do you know whether he was working then T
A. Sir?
Q. v\lbere was he working then?
A. He was working at the Rayon Mill.
Q. Same place you were working?
A. Yes, sir.
Q. So, you knew when payday came Y
A. Yes, sir.
Q. Did he pay you back that payday!
A. He give it to his wife to give to me.
Q. He g·ave it to his wife to give to you¥
A. Said if she seen me to. give it to me, so when I seen
her uptown she give it to me in one of the stores, in Mr.
Smith's store, if I ain't mistaken.
Q. On the next payday?
A. Yes, sir.
Q. ,,ri1en were you next in his house or were you in his
house?
page 258 ~ A. Well, I never did go there no more.
Q. You did not go there any more T
A. Nor, sir.
Q. Did you see him any more, have any further transactions with him?
A.. He met me after that. He met me down there at the
Mill. He come walking on up the street with me and asked
me did I have a couple of dollars I could let him have. I told
him I had $16.00 and he seen it. "Could you spare me $3.007''
I told him yeah, and so I pulled out $3.00 and give it to him.
Q. Wben was he g·oing to pay that back?
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A. Coming payday, just like he promised the other time.
Q. Was that after Christmas Y
A. That was a little after Christmas.
Q. A little after Christmas. You don't know whether it
was this year or not, January or December Y
A. Nor, sir.
Q. But it. was after Christmas. Did he pay you that back
t.he coming payday!
A. Nor., sir, he didn't pay that back.
Q. He did not Y
A. Nor, sir.
Q. Did he·make any explanation to you or anything of that
· ·sorU
page 259 r A. Nor, sir, he didn't.
Q. Well, what did you doY
A. Well, I needed the money to get me some shoes with.
I had one, the right one, sewed. The end of the toe of it
was sewed with wire, these hooks where you hook it tog·ether
with here (indicating on shoe). It was rainy and I needed to
get me some shoes, so I got my mother to write him-We
was killing hogs. She give it to my brother and told him
to give it to him or leave it at Mr. Asa Garner's, if he was
g·oing to pay· me like he promised. He sent it down by the
little girl, so Mr. Garner said., to give to me in an envelope.
I went by there one Sunday and went in there and Mr. Garner
give it to me. He handed it to me. He told me-I didn't know
what it was. It might have been a dime in it., as far as I known.
When I opened it up, it was my money. I tried to stick it together. He had a little old solder in his hand and he punched
it down through the top of the envelope.
Q. So you got that money backY
A. Yes, sir.
Q. You say you g·ot your mother to write the note to him f
A. Yes, sir.
Q. Why did you get, bave to get somebody to write the
note1
A. I couldn't write myself.
page 260 ~ Q. You couldn't write yourself¥
A. Nor, sir.
Q. Well, about when was thaU
A. That was,-That was, I don't know just for sure. It
was, I reckon, about· three weeks, something like that, before
this happened.
Q. Unhuh.
A. Before this ·happened.
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Q. "\Veil, now, up to the time of writing that note, what
had been Mr. Alfred's attitude towards you f
A. Well, one dayQ. Before that time what had been his attitude, was it
friendly?
A. He was friendly before I ever asked him for the money,
at least before my mother wrote the note. He was friendly
with me and all and after she done that, he come over there
and started one evening-My mother was sick and I work at
night and I had gone down there and fixed the fire and so did
all I could for her, and I had gone back home about 5 :00
o'clock, dusk or dark, and he had come out there and told me
he wanted me to stop walking the path and had a chop axe
in his hand. I told him if he wanted me to stop walking the
path, to come on out and stop me. I kept on going. After that
my little chap got burnt with meat grease, spilt it all on top
of her head and all down her back. When I got
page 261 } in from work it just happened to rise and busted
all on her back. I took her to mv mother's tlien
and told 'em about it. They give me some linament or something. An old woman, Mrs. Mason, I think was her name.,
she gave me something and told ~e it belonged to my sister;
that was good to put on it, and to put that on it. My mother
said she was coming on up there and see about it, so my
mother and little boy come on with her up there, come on up
the path right over from this house. It wasn't on his land
or nothing and Mrs. Alfred seen her, told her to wait a minute, she had something, Ungentine or something another she
called it, and asked whar she was going. She told her she
was going over there, my chap got burnt. She told me she
had some of that salve good for a burn, she would go with
her on over there. She come with her on over there. I never
had fooled with no kids. My mother and her took and put
that salve and stuff on it. I reckon they bad been there not
over an hour at the biggest., and they got up and said they
had to go. She said she had to go back and sleep some. After
they said they had to go, somebody knocked 011 the door and
it was him and he asked was Mrs. Alfred there. She spoke up
nnd said, ''Yes, she's here''. She went on to the door. They
was going· anyhow, and my mother went 011 out behind 'em.
1Vben she got on the porch she says, '' ·what do you mean i ''
and be says, '' I mean if you keep running over
page 262 ~ here after him, I'in going to give him six foot under the ground. I have been standing on the porch
fifteen or twenty minutes eavesdropping'' my door.
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Q. Unhuh. "\Vell, now, had she been running over there
to your home after you 1
A.. Nor, sir.
Q. Had she ever been at your home when your wife and
children were not there~
1\. X or, sir.
(~. That you know of?
A. Nor, sir., she never had.
Q. Had there been any kind of unusual relationship between vou and her?
A. Nor, sir. Nor, sir.
Q. You say she was your cousin Y
, A. Yes, sir.
Q. Well, were there any grounds, so far as you know, for
him to make that remark?
A. Didn't see where he had no cause to.
Q. And you said he said, '' If you don't quit running over
here after him I'm going to put him under six feet of earth'' f
A. Yes, sir.
Q. ·was there any other man around there except you, any
other man at that time1
A. Nor, sir, wasn't nobody there but me.
page 263 ~ Q. vVho did you take that to mean then?
A. I took it for me.
Q. Were you the only man there?
A. Yes, sir.
Q. Now, you say he had told you to quit coming along that
path?
A. Yes, sir.
Q. Through the woods there?
A. Yes., sir, he told me he wanted me to stop walking it
and his land didn't come out there. I asked him and he said
his land didn't come out there. By the hogpen, I reckon, is
about twenty yards, something like that, from the path tc,
where his land comes. Anyhow, I found out enough to know
l1e didn't have anything to do with that path. That was the
nearest way. You'd have to go around a red muddy path~
I didn't figure where he had no right to stop me from walk~
ing· it.
Q. Please state whether or not that path was used by the
public generally.
A. Everybody up on that hill used it.
Q. Everybody around there t
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A. Yes, sir.
Q. vVell, did yon stop going on that path?
A. No, sir; I kept a walking· it.
Q. Well, now, after that occurrence there at your home
when yon say he said he was going to put yon under six feet
of earth., were yon afraid of him?
" page 264 ~ A. Yes, sir.
Q. Did that frighten you T
A. Yes, sir, I was afraid. A heap of nights when it was
real dark I'd go on before it got dark down to my sister's
and stay.
Q. ·whom do you mean V
.
A. I'd go on down to my sister's and stay to time to go
to work.
Q. What time did you go to work?
A. I was supposed to go to work at. twelve o'clock.
Q. Middle of the night?
A. Yes, sir, that's when I was supposed to be there.
Q. When nights were dark you would go in th~ daylight
to your mother's and stay there until time to go to work Y
A. Yes, sir.
Q. Did you tell anyone about those threats?
A. Yes, sir, I told two or three different ones about him .
talking about killing me. They told me that he was mean
and all. I told, I think, the City Electrician at the Cedar
Plant. I told him about it. He told me he give him a dirty
deal too. Told me, said if he was mepage 265

~

By the Court: Don't tell that.

By Mr. Easley:
Q. Were you advised to protect yourself against him Y
A. Yes, sir.
Q. What did you do?
A. I got me a gun.
Q. Did you ever go to his house any more after that?
A. Nor, sir., never did.
Q. You did continue, however, to use the nearest available
path but only when it was light enough to see.
A. Yes, sir.
Q. ,vell, now, did you go to your home or report any of
that to your people 7
A. Yes, sir, I told 'em all about it.
Q. At your home?
A. Yes, sir.
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Q. Well, now, just to go back a little bit: You say you
have known your cousin Mrs. Alfred all your life?
A. Yes, sir.
Q. And there have never been any improper relations between you and her?
A. Nor~ sir, never have.
.
. . Q. You hea1·d the little boy testify here yesterpage 266 ~ day that on one occasion he saw you in a barn or
stable OF smokehouse or something out there,
when you b~ought a load of corn there, and the negro was
out there on the load of corn and you and she were in the
smokehouse and you put your arms around her.
A.. That is not so. I brought-He sent word if I could get
him a barrel of corn to get it. Mr. Adams .. he was sick ancl
all, so mv Daddy didn't want to fool with selling no corn
down there 'til some of his people come there. Scott Payne
said he would let him have a barrel and I told him. He said
they'd bring the corn.
By the Court: I don't like to interrupt your witness, but
that is not proper evidence. You are going way beyond the
scope. Ask him whether or not the little boy told the truth.
By Mr. Easley: Don't you think he is entitled to explain
his presence there? He was there and I think he's entitled to
explain, to explain why he was there.
By the Court : Go ahead.
A. He asked me, said, "I don't know where
they live'', to come over there and show him
where he lived. I told him I would. I went to
Mickey's and called up Daddy. After I haQ been at Mickey's
a while they come and I waited until they drove from Mr.
Adams' plumb up there. I got on the wagon and rode with
this boy and three or four more on there, a woman, and went
with 'em over there. ·when I got over there he said he was
weakly and all, would I put it in the smokehouse-1 to set it in
the smokehouse. I told 'em I'd put it in there and they said
they wanted the sacks back. I took it. They were sitting on
the wagon, all of 'em. The boy handed it to me and I took it
on my back and poured it out on the floor.
Q. In the smokehouse?
A. Yes, sir, to get the sacks back.
Q. Is that the place they are living at nowt
A. Yes. sir.
Q. 'Wben was that?
.>''~-'
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..l\. I don't have no idea.
Q. "'\Vas it last year's crop of corn T
A. Yes, sir.
Q.
on 't four or five years ago? They won't living there
then?
A. He bought it to fatten his hog with.
Q. Last fall?
A. Yes, sir.
page 268 ~ Q. And you say that there was nothing improper at all?
A. Nor, sir.
Q. All right. "\Vas that little boy there in fact f
A. ·why, I reckon he was, yes, sir.
Q. You said some others were there? vVho else was there 7
A. Dock Payne and his wife. She was a Rosser. Betty
Rosser was on the wagon and Joeboy Payne.
Q. "\Vas the door open inside?
A. Yes, sir, the door opened. You can get up pretty close
to it. You don't get right up at it.
Q. Did Mrs. Alf red go in there f
A. She went and showed me whar to pour the corn.
Q. Well, now, while we are about that., what kind of a
woman was your cousin Mrs. Alfred?
A. I never have seen nothing wrong with her or nothing
like that.
Q. Never have known anything?
A. Nor, sir, not in my life.
Q. Is it her custom to visit around among her neighbors
and help 'em out 1
A. Yes, sir.
Q. Had you been meeting· by appointment anywhere, going·
with her!
pag·e 269 ~ A. Nor, sir, never have. We met sometimes going down the street and walk on up the i; treet., talk
or something like that. Her little kids would be with her.
Q. Now, you say you worked at the Mill on the middle of
the night shift. Did she ever work on the same shift t
A. Yes, sir., she worked a while the same shift. I ain't
been working over there at the Rayon l\:fill not so very long.
The last time I worked at the Cedar Plant.
Q. This last time how long have you been working there
at the Rayon Mill¥
A. I don't kuow exactly. Let's see. I could tell you how
much I made and you can figure it up and tell exactly how
long I been there. I don't know. Have no idea. I won't say

,v
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for sure. Not over three months at the biggest, the last time.
Q. Unhuh. Three months. Before that you were working
at the Lane Company?
A. "\Vorked over there at the Cedar Plant.
Q. How long did you work there Y
A. I reckon about seven or eight months, something like
that.
Q. About seven or eight months Y
A. Yes, sir.
Q. And before tl1at you had worked at the Rayon Plant?
A. Yes, sir, off and on. I farmed and I was
page 270 ~ farming when I went to the Cedar Plant and I
couldn't quite make out on what I was making
clown thar. I went to the Cedar Plant and then I got over
there and when they give me the job over there, they put me on
gfoe clamps and told me to work on 'em a while. Then they
give me another job and I got my job over at the Mill where
I run the Shearing Machine and I went back over there.
Q. You went back over there to make more money over
there?·
.
A. At the planU If I had worked more hours.
Q. I mean at the Mill.
A. Well, I wouldn't have to work as many hours and all
to make as much.
Q. All right. Then you went back over there this last time
about three or four months agoY
A. Yes, sir. I didn't work not over three months at the
biggest.
Q. Did you work all the time you were there this last time
from the middle of the night to eight o'clock in the morning?
A. Yes, sir. Yes, sir.
Q. Did Mr. and Mrs. Alfred work there too?
A. Yes, sir., both of 'em worked when I first went overHe didn't work when I :first went over there. He
page 271 ~ g·ot him a job over there and went to work at the
Mill I was working. Mr. George HallQ. And he got a job over there while you were working.
What did he do at first?
A. Fired over there the first job that he had. Then he
worked this a while. Then he took him from that-:By Mr. Thompson: If your Honor please, I can't see this
is any materiality whatsoever, what Mr. Alfred was doing.
By the Court: ·what is the purpose of that line of questioning, Mr. Easley¥
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By Mr. Easley: I am leading up to it to show that sometimes when he and l\Irs. Alfred went back, they got off at the
same hour. Mr. Alfred worked there. Some of them, one
of them was at home and the other working.
By the Court: Go ahead and ·show it then.
By Mr. Easley : I'll ask leading questions and be brief
right. I w~mted him to tell it in his own way.

Q. Did Mr. and Mrs. Alfred work there on the

page 272

r same shifts Y

'

A. No, one of them worked one shift and one

the other.
Q. They have any children at home 1
A. Yes, sir.
Q. Did anybody except one of them stay there with the
children?
A. That's all.
Q. For that reason, one worked one shift and the other the
other?
·
A. Yes, sir.
Q. All right. Did Mrs. Alfred work on the midnight shift Y
Did she ever work on that shifty
A. Yes, sir, she worked on it.
Q. Did she work all the time?
A. She worked all the time she was working that shift
until I went there, and worked that shift until he went to
firing down there., and they put him on the third shift and so
she told him she was going to quit changing shifts. They
put her then on the second shift and I was working the night
shift and he was too, and she went to work on the second shift.
Q. Midnight shift is the third shift Y
A. Yes, sir.
Q. Part of the time she was working on the
page 273 r second shift?
A. She went to work on the second shift.
Q. In getting from your home to the Mill, you went by
this path used by everybody?
A. Yes, sir.
Q. You moved about three months before that Y
A. Yes, sir.
Q. Before that you lived out of town?
A. Yes.
Q. And ever since you lived there have you come by that
path there?
A. Yes, sir.

188

Supreme Court of Appeals of Virginia

Raymond ('' Buster'') McDaniel.
Q. Now, did you go with her or meet her anywhere except
casually when you happened to be going to and from work?
A. Nor, sir, never have. No, siree.
Q. Now, after these threats· were made, did you go with
her anywhere or meet her anywhere at all?
A. Nor, sir, I didn't meet her~ didn't make no bargain to
meet her nowhere.
•
Q. Never ilid? If you ever came across her, it was like
anybody else you happened to meet on the street?
· A. Yes; sir.
Q. Did this thing prey on your mind, these threats from a
man who had once been your friend Y
page 274 ~ A. Sure did.
Q. Well, I want you to tell the Jury now, in
your own way, how you happened to be over there the night
that the shooting took place. In the first place, were you
staying at home at that time Y
A. Nor, sir, I wa~ staying up there with my brother. He
got a tree cut on 1nm and all of us went up there, at least
I di~ and my mother and them come up, my mother and sister. :My brother-in-law was the only one there and he had
a whole lot of kids. I :figured some of us ought to help look
after him if he was working, if he had gone and all. So, I
stayed on. She asked me would I stay on up there. Somebody ought to do it. I told her yes. I stayed on up there and
holpt-with him, waited on him.
Q. All right. When you went up there did you know Mrs.
Alf red, your cousin, was up there or going to be up there?
A. Nor, sir, I didn't know.
Q. Didn't know anything about thaU She did come up?
A. Yes, sir, she come up there and done all she could.
Q. She was a cousin of the brother with the broken leg and
his sister, Mrs. Morris!
A. Yes, sir.
page 275 ~ Q. She came up there to help. Did your sister
need someone to help her?
A. I see where she ought to have someone., yes, sir.
Q. Well, now, did you go there with Mrs. Morris, with Mrs .
.Alfred 1
A. Well, one evening we walked on up the railroad up
there.
Q. Walked on up the railroad f
A. Yes, sir, and then she come back the day they arrested
me. I was already up there.
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Q. I am talking about when you :first went up there. Did
she go with you then!
A. Nor, sir, I come back home and went up there and she
went on up there up the railroad.
Q. You didn't go up there the first time by prearrangement;
didn't go with hed
A. Nor, sir.
Q. You went up there to help out with your brother?
A. Yes, sir.
Q. And she was up there to help your sister Mrs. Morris?
A. Yes, sir.
Q. All right. Did you all have any kind of association, any
unusual association up there?
page 276 ~ A. Nor, sir.
Q. Anything· of that sorU
A. No, sir.
Q. How many rooms in that house¥
A. It's a kitchen and one room., front room and this back
room.
Q. Unhuh. How many people staying there?
A. ·well, my brother, be was there, and Charlie Morris and
all the kids and mv sister was all there.
Q. How many k.ids?
A. It's seven of them, I think she had. I never have
counted 'em.
·
Q. Well, that pretty well filled the house, didn't iU
A. Yes, sir.
Q. Were other nieghbors coming in to see about him and
helping along 7
A. Mr. Puckett lived over there. His boy and all of 'em.
He never did come bnt his boy and daughter· come over there.
Q. And were you and Mrs. Alfred alone together anywhere?
A. No, siree.
Q. Nothing of that sort 1
A. Nor, sir.
Q. Were you at the house all the time you were
page 277 ~ staying- over there 7
A. Yes, sir. "\Ve all,-A.t least my brotber-inlaw went out, him and llis boy went out to get some pigs. All
of us went out and looked at 'em. Mrs. Alfred and my sister
and the whole bunch went and looked at 'em.
Q. On the evening of the seventh, did you go out that night
anywhere, to your home or anywhere!
A. The seventh f
Q. "That was Monday evening.
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A. Yes, .sir, I went down to see how my wife was getting
on. My sister and them said she was kind of sick and I went
down and that boy went over to see how she was g·etting
along. I told him I'd go with him. I was cool without my
coat. She said she wasn't sick, she was all right.
Q. Did you go in the house Y
A. Nor., sir, I didn't go in.
Q. The Lewis boy went in Y
A. Yes, sir.
Q. Did he get your coat?
A. Yes, sir.
Q. ,vhere were you?
A. Sitting on the railroad up at the house.
Q. Why didn't you go in Y
A. Well, I just didn't.
Q. You don't know why you didn't, you just didn't t
A. Nor, sir.
page 278. r Q. And he got your overcoat¥
A. Yes, sir.
Q. Found out nothing was wrong!
A. Yes, sir.
Q. If he had found your wife sick, did you expect to go int
A. Yes, sir, I was going in.
Q. He said your wife was all right Y
A. She said she just had a sick headache that morning she
she got up.
Q. "\Vhere did you go then?
A. I got that boy then to go down thar and get Mr. Alfred.
I wanted to talk it over with him and get it straight what
he said about me.
Q. Well, now, just before you go any further, when did the
idea occur to you? When you left home did you have any idea
of sending for him and meeting him., when you left your sister's Y When did the idea first occur to you Y
A. It kind of stayed in my mind all the time. I felt like I
ought to get him out and talk to him by ourselves and try to
straighten it out, after he talked about killing me, if I could.
If I couldn't, I just couldn't.
page 279 r Q. Were you thinking about trying to do him
harm or get even with him?
A. Nor, sir, I was trying to do him good and maybe do myself good, if I could get it straight with him.
Q. You were trying· to get it straightened out?
A. And if I find out if I had done anything wrong, I would
have been willing to apologize.
·
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Q. Were you conscious of having done him any wrong in
any way, shape or form 1
A. I didn't think I had.
Q. He had been friendly? You had lent him money t
A. I had done all I could to get along with him.
Q. It occurred to you on that occasion to see if you could
talk to him privately?
A. Yes, sir.
Q. Wbat did you do then f
.A. I just got the boy to go down there to get him to come
up there. I told the boy if he asked him what to tell him, to
tell him anything to come on up there. I don't know what
he told him or what he didn't.
Q. The boy said you told him,-Lewis said you told him
to tell Alfred that his wife was, your cousin Mrs. Alfred was
up at Mrs. Morris' high.
A. I did not.
Q. To get him to come up there.
page 280} A. Nor., sir.
Q. That's not true?
A. No, sir.
Q. As a matter of fact, was she high?
A. She wasn't when we left.
Q. Were you high? Had you_ had anything to drink t
A. I hadn't driuked a drop.
Q. As far as you know, had she drank a drop?
A. Nor, sir, she hadn't drank a drop. None of us had.
That boy knows that.
Q. And you told him what? Where did you tell him to get
him to come?
A.. I just told him to come on up there. He asked me where
would I be. I said I'd be up there at that path.
Q. On which path?
A. The one we come down.
Q. Well, why didn't you go down to the house yourself?
.A. I didn't figure I had no business over there at his house.
Q. Had he told you to keep away from his house, keep off
his premises 1
A. He hadn't told me to keep away but he tried to stop
me walking that path. I felt he didn't want me over there.
Q. That was the reason why you didn't go down
page 281} and sent the boy down there to tell him to come
up there?
A. Yes, sir.
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Q. Well, now, this boy further said that you stepped from
behind a tree when they came along that path.
A. I wasn't behind the tree. I was down below the tree.
Yes, sir.
Q. You mean nearer the railroad down the hill?
A. Dowu. below the tree when he come up about to the
tree, something like that. When he got there, I just stepped
out in the path.
Q. Were you concealed behind anything t
A. Nor., sir, I was right on the side of the path below the
tree.
Q. All right. Could you see them as they came along the
path?
A. I seen 'em both come down the path.
Q. What time of night was it, you reckon!
A. Let's see.
Q. Did you have any watch on Y
A. No, sir, I didn't have any watch. I couldn't :figure exactly what time it was.
Q. It was at night?
A. Yes, sir.
Q. Was it a dark or moonlight night t
page 282 r A. Moon shining like daylight.
Q. Well, now, you say when they came along,
which one was in front?
A. The boy was.
Q. And Alfred walking behind him 1
A. Yes, sir.
Q. Well, now, had Alfred passed yon when you stepped
ouU
A. Nor, sir, I didn't wait until he passed me. When the
boy had passed, I stepped out in front of him.
Q. The boy passed you in front of Alfred f
A. Yes., sir.
Q. How far apart were you, about, you reckon t
A. I reckon about as far as from here to the edge of that
table or beyond, something like that.
Q. After the boy passed., yon stepped out in front of him f
A. Yes.
Q. Did Alfred see you"!
A. Yes, sir, I reckon he could. Didn't see what would keep
him from.
Q. You could see him?
A. Yes, sir.
Q. ·what did you say or do?
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A. When I stepped out there, I told him, I says, "You been
talking about killing me and all". I aimed to
page 283 ~ say that. I never did get to tell him nothing
much. I wanted to get straight with him. He
didn't give me a chance to say no more. He throwed his hand
back to his pocket. I thought he was going for a g·un or something to kill me with and wheri he did that, I just went for
mine.
Q. When you first started out to utter these words, you did
it to introduce the subject about what he had said?
A. Yes., sir.
Q. Intending to get him to explain what he meant or to
ask him. Were you mad f
.A.. Nor., sir, I wasn't mad.
Q. Was your tone of voice mad or threatening?
A. Nor, sfr.
Q. Did you have any weapon in your hand f
A. Nor, sir, I had it in my jacket pocket.
Q. What did yon have in your jacket pocket,
A. My gun.
Q. You mean this pistol here (pointing to gun on the
table) 1
A. Yes., sir.
Q. Well, you say yon did not have any weapon and you
were not threatening and you had no intention except to effect a peaceableA. I wanted to get it straight and be friends
pag·e 284 ~ if I could.
Q. And you say before you finished a sentence
he slapped his hand towards his hip pocket in a threatening
manner¥
.
A. That is the reason the bullet hit him like that, I reckon.
The bullet hit him when he throwed back like that. It kind of
turned him.
Q. Was he facing you at that time!
A. He was looking rig·ht at me.
By the Court :
Q. How far was he from you f
A. I reckon something- like from here to that thing that
lady works ( meaning the Stenotype l\Iachine).
Q. About eight feet?
A. It ain't eight feet from here to that.
Q. The Court estimates the distance as a bout eight feet.
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By Mr. Easley:
Q. He was that far from you¥
A. Yes, sir, about like that.
Q. I wish you'd tell the Jury about his motion. "\Vas it
· quick or slow?
·
A. It was quick.
By the Court: Mr. Easley, you have been leading this witn~ss too much. I ·don't want to interrupt you but you let him tell how it happened.
By Mr. Easley: I asked him was it slow or quick.
By the Court: I know.
By Mr. Easley: I didn't suggest the answer.
By the Court: I think your line has been a little bit too
much in the nature of leading the witness. I want him to be
free. You suggest what you want him to tell about.
By Mr. Easley: A while ago when I gave him the reins,
you tried to check him. Now I want to get to the point too.
By the Court: The Court realizes you must have a great
deal of latitude and the Court is going to give you a great deal
of latitude, but there's a limit to all things.
page 286 }- By Mr. Easley: I'll do my best., sir.

page 285 }-

Q. Well, now, did you know whether he had a weapon in
his hip pocket or not?
A. vVhen he done that, I didn't. I didn't know what he had.
Q. Well, what was your feeling? What did you feel when
.
he made that gesture?
A. I felt he was g·oing to kill me like he done said when
he throwed his hand back.
Q. Felt like he was going to kill you?
A. I thought he was.
Q. Did you honestly believe he was or not?
A. Y:"es, sir, I mighty near lmowed it, after he done said
he was going to kill me in my own yard, and then throw his
hand back there.
Q. All right. ·what did you do then?
A. I just jerked mine out and shot him.
Q. How many times did you shoot?
A. Just once.
Q. "\Vben you shot once, what happened then?
A. Vl ell, he just kind of run backwards a little bit and fell.
Knicked once or twice.
Q. Did you shoot him any more after you had stopped him!
A. No, sir.
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page 287 }-

Q. After this threatening gesture Y
A. No, sir. No., siree.
Q. Did you have any ill will or malice towards

him at all Y
A. Nor, sir.
Q. ·wen, now, after he had fallen that way, what then was
your feeling!
A. Well, I just didn't know what to do.
Q. "\Vere you frightened?
A. Yes, sir, I was all to pieces. I didn't know what to do.
I didn't go up thar intending to kill him.
Q. Had you ever had any experience or been in contact or
done anything about any sort of situation like that before in
your life!
A. Nor, sir, never had.
Q. ell, what did you do?
A. vVell, I took him out there away from the path; got the
boy to help me,, and covered him up. I didn't know what to do.
Q. That boy testified that you told him you were going to
do the same thing to him unless he helped you. Did you do
that?
A. I did not tell him nothing of that.
Q. You did notY
A. No, sir.
Q. He further said that he was in front and heard the first
words, "Stick 'em up".
page 288 r A. No, siree.
Q. What were the words you uttered, now, as
near as you can recall and the only ones. I want you to tell
us just exactly what you said to him.
A. When he come to me, just as he got to the tree,. right
up at me, I stepped out. I wasn't back behind. I was at the
edge of the path. I stepped right in the path and told him,~
said, "You been talking about threatening to kill me, killing
me". I never did get to tell him no more. He throwed his
hand back there. He didn't give me no chance to say no
more.
Q. In other words., as soon as yoµ mentioned itA. He just tbrowed his hand back there. I thought he was
going for a gun or something.
Q. Did you say anything else 1
A. Nor, sir, I didn't say any more. I didn't have a chance
to.
Q. Never did say any more!
A. Nor, sir.
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Q. Where did you go then after thatT
A. I went with the boy on back up to his home like I told
him I would.
Q. Unhuh.
A. I promised to go with him. I promised his mother I'd
come with him back.
Q. Before you left Y Before you left his home t
page 289 } A. Yes, sir.
Q. You went back f
A. Yes.
Q. Did you tell anybody up there anything about itf
A. Yeah,. I told Mrs. Alfred what I had done.
Q. ·why did you tell her T
A. Well, I didn't know what to do. I just told it.
Q. It was her husband?
A. Yes, sir.
Q. Did she go home that nightT
A. Yes, sir, she asked me and the boy would we go with
her home. She was scared after I told her what I had done~
Q. She asked you and the boy. Did you all go with her!
A. Yes, sir.
Q. To her home¥
, A. Yes, sir. .
Q.
en, when you got to her home, what happened then f
A. We stayed, I reckon, about an hour and we went on
back over there where he was andQ. Just a moment before you get on. You say you stayed
over there about an hour., you and the boy¥
page 290 ~ A. I know she said she was scared and for us
to stay, after I told her I killed him.
Q. ·what did you do while you were over there?
A. I didn't do anything· but sit there in the chair.
Q. ,vere the children there Y
A. Yes, sir, all of the kids was there.
Q. In the same room 1
A. Well, they was in one room and a door right there.
Lewis and the boy was sitting in front of the door playing
checkers, the biggest boy. I was sitting in front of the heater
in the other room. She was walking around in there every
which way.
Q. Two adjoining rooms?
A. As you come in the door, the heater sat right there.
Right back in there is another room. You turn right there
(gesticulating) and go clown in the basement. It's a walkway, place about as wide as that (measuring· with his hands),
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I imag'ine. They was sitting right there in front of the door.
Q. You all were in plain sight of 'em all the time¥
A. I was sitting right in the chair like one of these.
Q. She was just walking, nervous and distraughU
say she was scared to death 1
pag~ 291 } A. Yes, sir.
Q. Were you scared too? .
A. Yes, sir., I was.

You

By the Court :
Q. Do you know wl1at you were scared oft
A. Who, her! "\Vell, I reckon, I reckon because I had killed
him. She was afraid of him or something because I had killed
him. I don't know what she was afraid of. I never asked
her.
By l\Ir. Easley:
Q. You were frightened because yon didn't lmow what
would happen?
A.· Yes., sir.
Q. Are you conscious of ever having any ill will or-malice
towards him at any time Y
A. Nor, sir, never have.
Q. You never have. Going back for some years back, have
you ever had any head injury or accident of any kind 1
A. "\Vell, I have been in a car wreck out yonder in West
Virginia. \Ve went off a bridge :fifteen f ect higl1. vVe went
off the end of the planks. They didn't have no palings up.·
Went off slanting. The creek and bridge was mighty near
like a horseshoe. Instead of that boy taking the curve, the
planks hooked the left hind wheel and rig-11t on
page 292 } it. We measured and it was fifteen feet down
from the top of the bridg·e straight down to the
creek, and went up the creek.
Q. You needn't describe the accident. I want to know
whether or not you received an injury.
A. When I come to myself, they had me up in the wash
house where the miners come to wash,. working on my head.
Q. People had discovered you and come and gotten you
out and carried you up there¥
A. Yes., sir.
Q. Had the doctor gotten there 1
A. The doctor was there and called the ambulance and sent
me and all three of us over to the hospital. I stayed over
there two days and two nights.
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Q. Did you ever have any other?
A. Mule kicked me right up there (indicating scar on his
head). You can see the scar right up there.· The muscles
were gashed in the hair. You can see the ends of it coming
right along there (pointing to scar).
Q. Any sign on your head of your other accident, bump
or any indication of the other injury that you received?
A. ·wen, I have a headache right smart.
Q. "When was thaU How long ago, do you know, when that
was, that you had that trouble t
page 293 ~ A. The wreck?
Q. Yes, sir.
A. Let's see. That was about 1932.
Q. About 1932?
A. Yes, sir.
Q. Is that after you were married?
A. Yes, sir.
Q. After you were married?
A. Yes, sir.
Q. \Vhere was your wife living then?
A. She went up to her sister's and was staying up there
at her brother 's.
Q. And were you living in West Virginia at that time?
A. Nor, sir, I hadn't. We moved away from out there
when I was just a kid, a baby. I beard my mother say that.
I never had been out there. I wanted to go back out there.
After I got married-My Daddy wouldn't ever let me go.
After I got married, I went there.
Q. Mr. McDaniel, you have heard these witnesses testify
here about your conduct on various occasions. Do you know
anything about that?
A. I don't know anything about what they told yesterday.
Q. You don't?
A. Nor, sir.
page 294 ~ Q. You don't have any recollection of it?
A. No, sir, I don't remember.
Q. You heard l\Ir. Perrow testify this morning about your
coming up there. .
A. I don't remember that if I done it.
Q. You have no recollection of thatf
A. Nor, sir.
Q. You don't say it didn't happen? .
. A. I don't know nothing about it if it did.
Q. How about your crying and talking about this man kill,
ing you?
1
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.A. I sure don't.
Q. You don't remember thatf
.A. Nor, sir.
Q. You remember getting the pistol, though, don't you t
.A. I remember when I first bought the pistol.
Q. Do you remember why you bought it f ·
A. I bought it to protect myself with.
Q. Did you carry it to and from work¥
A. Yes, sir.
Q. As long as you were going along that path?
A. Yes, sir.
Q. You had ·it on the occasion when you were over at your
brother's t Did you take it over there f
page 295 ~ A. Yes, sir, I kept it with me.
Q. Kept it with you? Kept it over there 7
A. Kept it all the time after he said that.
Q. All right.
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Thompson:
Q. Look at that g·un (handing pistol to the witness) and
see if that is the gun you shot Mr. Alfred with.
A. ("Witness examines gun) vVell, just to look at it, I
couldn't swear to it.
Q. It looks like the one, looks like your gun?
A. Yes.. sir.
Q. Look at that knife (hands witness a small pocket knife)
and see if that's the knife you took off Mr. Alfred.
A. (Witness examines knife) Well, it don't look like it is
but one way. The point of his won't broke off.
Q. It otherwise looks like the same knife?
A. Excepting that point on it.
Q. Did you examine the point rather carefully?
A. Nor, sir, not exactly, but I don't think it was broke
off.
Q. But you didn't examine it very carefully?
A. Nor, ·sir.
Q. You traded this knife for the knife he had?
page 296 ~ A. I didn't trade. I give him that and he give
me the other. I didn't make no trade with him.
Q. What did you do with the pocketbook?
A. I didn't t&ke none off him.
Q. Didn't take a pocketbook off of him?
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.A. I did not.
Q~ What did you take that knife off of him forY
.A.. The boy just wanted it. I seen if he had a gun and
the boy just, he wanted the knife, and I just handed it to him.
Q. Unhuh. And you are positive you didn't take the pocketbook!
·
·
A.~No, sir, I did not.
Q. And when Lewis Morris, your nephew, says that you
did, he is mistaken Y
.
A. Yes., sir, he is.
Q. ·whose overcoat is this (showing overcoat to the witness) 1
A. That's mit1e.
Q. Where did you leave iU
A. I left it at home,
Q. ·where did you leave it after you got itt
A. Up there. I took him to the railroad.
Q. In the honeysuckles 1
A. Yes., sir.
Q. That blood came off of Mr. Alfred T
A. Yes, sir.
page 297 ~ Q. Are those the trousers Mr. Alfred had on
or the coat, jackeU
A. I never took any notice of his clothes.
Q. Did he have on an overall jacketf
A. He had a jacket.
Q. That looks like the one, does it f
A. I never took that much notice of it. I couldn't swear
it is. I couldn't swear it isn't.
Q. "\Vhat kind of shirt did Mr. Alfred have on t
A. I didn't pay any attention to it.
Q. Didn't pay any attention to the shirt?
A. Nor, sir.
Q. Didn't look at the shirt at all f
A. Nor, sir, I did not.
Q~ You didn't see his shirt T
A. Nor, sir, I didn't pay any attention to it.
Q. Even though you took hlm over, you carried him about
a mile and half?
A. Nor, sir, I did not carry him no mile.
Q. How far is it from where you killed hitn over to the
culvert?
A. Well, it's, I don't reckon 'tain 't over three hundred
yards at the biggest, if anybody would take it and measure it.
Q. It is a bole right above that pocket (indicating hole in
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shirt). If Mr. Alfred was wearing the shirt, is
that approximately the place you shot him, the
right side?
A. Yes, sir, I reckon so. Yes, sir.
Q. Now, you never heard Mr. Alfred make any threats
against you at all, did you 1
A. vV ell, I heard him when he was on my porch.
Q. You didn't hear him make any threats against you, did
you?
A. I didn't hear him except when he said he was going to
give me six feet.
Q. You didn't hear him make any threats?
A. I said he said he'd been standing out eavesdropping my
door for fifteen or twenty minutes. I heard him talking.,
some loud talk. I didn't go out there on account I didn't
want to have trouble and the man and wife was in the vard.
Q. Had you ever had any trouble prior to that witl; Alfred!
A. Before that he tried to stop me from walking the path.
Q. You had not?
A. Nor, sir, up to that I didn't.
Q. Up to that you bad no trouble with Mr. Alfred Y

page 298

~

By the Court: Let the witness testify.
~

A. He tried to stop me. He come over there
and tried to stop me from walking the pa th.
Q. All right. Now, up to that time, you bad no trouble
with Mr. Alfred at all?
A. No, siree.
Q. vVhy were you afraid to go out on the porch?
.A. I done heard him stand out there and ask her what did
she mean on my porch.
Q. vVby clidn 't you simply go on out there and tell him
nothing was going on there that was improper?
A. I just didn't do it.
Q. As a matter of fact, you had a guilty conscience, didn't
you?
.A.. No, sir.
Q. You had run around with tJ,is man's wife for months.
A. No, sir.
Q. Wasn't that the reason he came for l1er, he thought she
was over there and had no business over there 1
A. I don't know what he thinks.
Q. You know he did come for her¥
page 29'9
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A. Yes, sir., he come over there and got her.
Q. After that, you say he was down at the path one day,
one afternoon, and he told you to stop using that path through
there. Is that righU
A. Yes., sir.
Q. Did be tell you why he clidn 't want you to
page 300 ~ use the pa th?
A. No, sir.
Q. Did you have any idea why he didn't want you to use
iU
A. No, sir, I did not.
Q. Why didn't you ask him why?
·
A. I told him if he wanted to stop me, to come on over and
stop me.
.
Q. You wanted him to come over and have a fight, didn't
you?
A. It didn't belong to him.
Q. You told him if be thought he could stop you from walking the path, to come over and stop you.
A. Yes., sir.
Q. Did you mean by that to come over and have a fight
with you?
A. No, sir.
Q. Did you stop going through there?
A. I didn't stop. I kept going through.
Q. You weren't afraid of Mr. Alfred at all., were you?
A. Not in the daytime when I could see my way.
Q. You went on through there by bis place and continued
to do it just as you had before, you didn't stop going over
there?
A. Nor, sir.
.
page 301 ~ Q. Now, this occurrence over at your house was
way before Christmas, wasn't it?
· A. It wasn't so very far before Christmas.
Q. About the first of December, wasn't it?
A. I don't know. It wasn't-Just a little while before
Christmas.
Q. Unlrnh. All right. ·when was it he asked you to stop
coming· through that path by his place?
A. That was, I reckon, about three weeks before· this happened.
·
Q. Three weeks after that?
A. Before this happened.
Q. All right. Now, you made up your mind at the time
he was over at your house and told Mrs. Alfred a bout going
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home, you made up your mind then you were going to kill that
man.
A. Nor, sir, I never had made up any mind I was going to
kill him.
Q. Didn't you state in the presence of Mr. Barnes, Mr.
Miles and myself and a number of other people at Altavista
you had it in mind ever since he came to your house, talking
to his wife on your porch, you were going to kill, get him Y
· A. Not to kill him. I wanted to get it straight.
Q. "'What do you meant After Mr. Alfred came over there
·
and had trouble on your porch with his wife about
page 302 ~ coming on your place, didn't you continue to see
Mrs. Alfred every night dowD; at the Mill¥
A. Nor, sir.
Q. How often, about, did you see her down there?
A. The whole gang of 'em ganged up before they opened
the gates at quarter to twelve. I seen everybody.
Q. You were around Mrs. Alfred practically every night?
A. ·with a whole bunch of the whole shift.
Q. She was with the bunch?
A. Yes., sir.
Q. And you had a chance to talk to her 1
A. I talked to her and anybody that come up. Didn't talk
to no special one.
Q. Now you say it was after Christmas you loaned Mr. Alfred the $3.00. Is that right 1
A. One $3.00, yes, sir. The last three.
Q. "\Vell, now, at the time you were working along with
him and loaned him $3.00. Why didn't you ask him about it,
the difficulty on your porch then?
A. That there about coming over on my porch wasn't before Christmas.
Q. You said a while ago it was ab.out the first of December.
A. Nor.
Q. When was it t
page 303 ~ A. After I bad been, shortly after Christmas
when. he come over on my porch.
Q. A little bit after Christmas then. Was it before you
loaned him the $3.00?
A. He come over there t
Q. Yes.
A. Before I lent him the $3.00 he come over there. Yeah,
after I lent him the $3.00 he come over there to see about
her.

204

Supreme Court of .Appeals of Virginia

Raymond (" Buster") McDaniel.
Q. '\Vas it after you had lent him the last $3.00 Y
A. Nor, sir.
Q. That was the first $3.00 but you loaned him the last
$3.00 after he came on. the porch Y
A. Before he fell out with me.
Q. You loaned him no money before that 1
·
A. I lent him $3.00 before Christmas. He paid me that
back.
Q. And you loaned him $3.00 more after Christmas T
A. Yes.
Q. What I'm trying to find out, was that before he came
to your house and had trouble with his wife on the porch?
A. Before that.
Q. You loaried him money before that t
A. Yes, sir.
Q. You loaned him the money before that¥
page 304 ~ A. Yes, sir.
Q. All right. And then you wrote him for the
money.
A. Yes, sir.
Q. Well,. he paid you, didn't he f
A. Yes, sir, he left it down at Mr. Asa Garner's.
Q. Didn't you send him word to leave it at Garner's Storet
A. Yes, sir.
.
Q. He did what you asked him to do, didn't he?
A. Yes, sir.
·
Q. Now~ you continued to see his wife from that time on
up the the fifth of February from time to time.
A. Nor, sir.
Q. You didn't?
A~ Nor, I didn't do it to do her no harm. I seen her going
off from work.
Q. Unhuh. Now, you have said here that this little Alfred
boy is mistaken when he says that he saw you and his mother
hugg'ing and kissing in the smokehouse.
A. He sure is.
Q. He is mistaken Y
A. He sure is.
Q. Do you know any reason why that little boy would have
have to come here and tell a falsehood about this matter?
A. Nor, sir, I do not.
page 305 ~ Q. Do yon know of any reason why Lewis Morris shQuld come here and tell a falsehood about
yo11 in any way at all?
A. Nor, sir, I do not.
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Q. Neither one of 'em, as far as you know, have anything
against you Y
A. Neither one of them, not as I know of.
Q. Not that you know of. Now, on the fifth of February,,
at the time that you went up to Mrs. Morris' house, where
did you get with Mrs. Alfred that day?
A. Uptown somewhere and I told her I was going up to
my brother's. She walked on with me up there.
Q. You met Mrs. Alfred uptown and walked on up to :Mrs.
Morris'f
A. On Saturday now.
By ]\fr. Easley : He didn't say they walked up there together.
·
By the Court: Gentlemen, you will not wrangle, you counsel will not wrangle. If you have any objections, addres·s
yourselves to the Court. I am going to warn you that from
now on I didn't want any interruptions. Rise and address
the objection to the Court and it will do the testifying not
counsel.
page 306 ~ By Mr. Easley: I object to that question, sir,
because it misquotes the witness. He told he met
her on the street and he went on up there alone. And the
question says, '' And you and ~he went on up there together''.
By ]\fr. Thompson : And he said yes.
By the Court: I will ask the Reporter to read back the last
questions and answers.
( The Reporter reads back the last two questions and answers.)
By Mr. Easley: I was mistaken. I did not ·hear the answer.
By the Court: From now on don't break in on a witness.
If you have any objcction to the question asked, address your
Qbjection to the Court.
By Mr. Easley: All right, sir.

By ]\fr. Thompson :
Q. Now, Mr. McDaniel, when you were going with 1\fr. Alfred's wife up to Mrs. Morris' place, you knew
lJage 307 ~ at that time that her husband didn't want you
with her, didn't you Y
A. Nor, sir, he never had said any.thing about it. Nor. sir.
Q. I beg your pardon. Let me get you straight now. I un-

206

Supreme Court of Appeals of Virginia

Raymond ('' Buster'') McDaniel.
derstood you to say a while ago that you had information
that Mr. Alfred said on your porch that if he caught his wife
with you again, that he was going to give you six foot under
the ground. Is that right?
A. Yes, sir, he said that.
Q. Wasn't that prior to the fifth of February? ·
A. Yes, sir.
Q. All right. Then, you did know that Mr. Alfred didn't
want you with his wife, didn't you Y
A. He said she kept running over there after me., running
over after me.
·
Q. But you knew that he didn't want you with his wife,
didn't you 7
A". Well, I didn't know it. Nor, sir.
Q. Now, when you got up to Mrs. :Morris', what did you
all do there Saturday afternoon and Saturday night?
A. ·well, I holpt with my brother. She holpt my sister.
Q. ·what did you have to do for your brother?
A. I had to help him in and out the bed when he wantea
to.
page 308 ~ Q. All right. You sat by his side all the time?
A. Yes, sir. Had to keep these here hot rags,
towels,-Put 'em in real hot water and keep 'em on his ankle
all the time, supposed to.
·
·
Q. Unhuh. You sat by his side all afternoon?
A. I holpt him all I could.
Q. You sat by his side all night Y
A. ·well, not all night., nor, sir.
Q. ·where did you sleep that night?
A. I slept across the foot of his bed one night.
Q. So, you sat by bis side all the time.
A. So if he needed me, he could just call me.
Q. How many rooms in that house?
A. The kitchen and this room and that one.
Q. All right. Is the bedroom in which your brother wa~
staying, was that the bedroom?
A. Yes, sir, that was the room and all where they all stayed
at.Q.
A.
Q.
A.
Q.
A.
Q.

Sitting room and bad a bed in that too?
Yes, sir.
All right. The next room was the kitchen?
Back around the other way was the kitchen.
And then the dining room?
No, they et and cooked in the same place.
The next room was the bedroom?

~

I

i

)
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A. That's where the children and others slept,
page 309 } in there.
Q. All right. You and Mrs. Alfred spent the
night there?
A. Yes, sir, she stayed all night.
Q. All right. Then you spent the next day there, Sunday?
A. Yes., sir.
Q. And you spent the day Monday around there f
A. Yes., sir.
Q. You were seeing Mrs. Alfred constantly around the place
there?
·A. She would come in there whar we was.
Q. Did you ask Mrs. Alfred if her husband knew where
she wast
A. Nor, sir, I didn't.
Q. Unhuh. Did you ask her when she was going home!
A. Nor, sir, it wasn't any of my business when she went
home.
Q. Did you go home over the week-end?
A. Me?
Q. Yes, you.
A. No, sir, I didn't go.
Q. You had a wife and six little children just about two
miles down the railroad, didn't you V
A. Yes, sir.
·
page 310 } Q. Didn't you T
A. Yes, sir.
Q. And you left 'em theref
A. They knowed where I was.
Q. And you didn't go to see about 'em T
A. They knowed where I was if they needed me. I told my
little boy and all.
Q. Now, on Monday I will ask you if Mrs. Alfred didn't
tell you on. Monday afternoon that she reckoned she had better go home and "you know what I'll get when I get there"T
A. No, sir., I don't remember what she said.
Q. Don't you remember her saying that to you?
A. No, sir.
Q. Do you remember saying to her that you knew a better
way?
A. Nor, sir, I didn't.
Q. To get him out from home?
A. Nor, sir, I did not.
Q. Did you not say that?
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By Mr. Easley: If your Honor please, I want to make the
motion now that if the Commonwealth's Attorney proposes
to lay the ground for impeachment by any alleged statement
in writing, that he produce that and show it to the Court.
By the Court: Mr. Easley, I think you are
page 311 ~ anticipating. I don't know what the intention of
the Commonwealth Attorney is. He is entitled to
examine the witness in his own way and insofar as it is legal.
Questions up to this time are proper.
By Mr. Easley: , If he can prove that that occurred.
By Mr. Thompson:
Q. Now, I will ask you if you and Mrs. Alfred didn't plan
to send Lewis Morris over to Mr. Alfred's house to get him
out in order that you might kill him.
A. Nor, sir, Mrs. Alfred didn't plan to do nothing with
me.
Q. She didn't plan to do nothing with you?
A. Nor, sir.
Q. About seven o'clock that afternoon~ about that time you
persuaded Lewis Morris to forego a 'possum hunt in order to
go with you, didn't you?
A. Well, I didn't persuade him. After they told me about
my wife, he said he would go with me if I would come back
with him.
Q. Didn't he tell you he promised to go 'possum hunting
and you insisted on him going with you instead?
A. I didn't insist on it.
page 312 ~ Q. He went with you clown to your house, is
that rightf
A. Yes., sir.
Q. I want to ask you why you didn't go in your home t
A. I just didn't do it.
Q. ·why?
A. I don't know.
Q. Did you have any reason for not going in there t
A. Nor, sir, I just didn't go down there.
Q. Your wife was supposed to be sick 1
A. The boy went on.
Q. Your wife was supposed to be sick?
A. That's what she said.
Q. You went down there and instead of going to see how
your wife was getting along, you sent a little fourteen year
old boy to find out how she was.
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A. To see if she was sick. She had the sick headache, that
was all.
Q. You wanted your overcoat?
A. Yeah, I told him to bring my coat back.
Q. You sent the boy to get your overcoat 1
A. Yes., sir.
Q. Is there any reason why you didn't go in to see your
wife and children f
A. I just didn't go.
Q. No reason you can give this Jury to expage 313 ~ plain that f
A. I just didn't g·o.
Q. You didn't go?
A. Nor, sir.
Q. Now, you have testified that you then, I believe you
said for sometime you had this in mind to get Mr. Alfred
out and talk to him. That had been in your mind ever since
the trouble over at your house 1
A. Yeah., I wanted to talk to him.
Q. You wanted to talk with him and you sent Lewis Morris
over to his house and you said to tell him anything he wanted
to but to get him out. Is that rig·ht?
A. I just told him to tell him anything to get him to come
out.
Q. To tell him anything to get him to come out. Now, did
you take this gun along when you went on that peaceful mission of yours f
A. I kept that after he threatened my life.
Q. You had that in your pockeU
A. After he threatened to kill me, I kept it.
Q. I want to ask you if you were on a peaceful mission,
if you wanted to talk to Mr. Alfred about things he had said
about you, why you.didn't go to his home.
it. Because I didn't have no business at his home.
Q. You didn't have any business at his home?
page 314 ~ A. Not on his place to talk with him, nothing
like that.
Q. You didn't intend to start anything, did you f
A. Nor, sir, I didn't know what he was going to do.
Q. You didn't intend to harm him?
A. I thought he would harm me.
Q. Your intentions were niost peaceful. If they were peaceful, wasn't the place to talk to him at his home?
A. If I knowed I could have made it all right with him
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at his home. I didn't want to maybe go up and he haul up
and aim to kill me and I have to kill him in bis yard.
Q. If you were afraid of that, why didn't you take somebody along with you to help you if Mr. Alfred started something?
A. I just didn't do it.
Q. Just didn't do it. All right, you stopped up there at
the school house, didn't you, and pointed out to Lewis Morris
where Mr. Alfred lived. Is that right?
A. Well, the boy already lmowed where he live.
.
Q. He already knew and you didn't have to go with him
then?
A. No, sir.
Q. ·why did you go , lith him to the school houseY
A. I told him I'd walk with him up there and I
page 315 ~ just walked with him on up tl1ere.
Q. I want to ask you why you didn't stay there
at the school house where there's a big open space, where
people could see you, and talk over this friendly conversation?
A. There wasn't no body to see. I just walked on there.
Q. vVhy didn't you stay at the school house Y
A. I don't know.
Q. You can't tell this Jury any reason why you didn't
do it?
A. I just walked on down the path.
Q. There are a whole lot more bushes and trees down that
path than there were up around the school house, aren't
they?
A. I don't know.
Q. In the path?
A. Hit wasn't nothing there, no thick place. The picture
shows it wasn't no thicket.
Q. It shows a White Oak tree.
A. I ,Jrns below that tree.
Q. But a person coming down the bill, if you were below .
the tree and behind that tree, you couldn't be seen by a person
coming down the hill.
A: If you get in the edge of the pa th you can see all the
way up the path.
page 316 ~ Q. But a person coming down that path at night
wouldn't be a pt to see you, would they Y
A. If he had his eyes open he would, yes, sir.·
Q. Now, as they came along., you heard Lewis Morris testify yesterday that he and 1\fr. Alfred were talking,- Mr.
1
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Alfred was telling him about the big snakes that g-rew where
he had been working. Now, did you hear them talking as
they came on down the pa th f
A. Yes, sir, I heard 'em talking.
Q. You were waiting· beside that path with your gun ready,
weren't you?
A. No, sir, it wasn't ready. It was in my pocket.
Q. In your pocketf Which pocket?
A. In my right jacket pocket.
Q. In your jacket pocket. Did you have your hand on it?
A. Nor, sir, I did not.
Q. Didn't have your hand on it 1
A. Nor, sir.
Q. Now., when Mr. Alfred came along, why didn't you call
the boy when he passed you and stop and say, ''Here we are.
Now, Mr. Alfred, let's talk this matter over". You didn't
do that, did you?
·A. Well, when the boy passed by, I just stepped out there
and started to and he never did give me no chance to talk it
over with him.
page 317. ~ Q. You waited until that little boy had passed
and then you stepped between him and this man
Alfred, and you shot him without giving him an opportunity
to say howdy do.
_
A. I spoke, walked out to him-Yeah, I didn't want the
boy,-One of us may have hurt him. I give him a chance to
get out the way.
Q. You had an idea you were going,-You knew you were
going to murder that man rig·ht then.
·
A.. I didn't know I was going to have to murder him.
Q. Why didn't you go home and let him come to the Morris'
and your brother and your whole family be there to protect
you, if you were afraid of him?
A.. I thought me and him would settle it.
Q. You and him did settle it after you enticed him away
from his home.
,
A. I don't know.
Q. All right, your theory is this was a case of self defense
and you had to shoot this man.
A.. Then I thought so.
Q. Then, I want to know when you went back to Mrs. Morris' why you didn't tell them that you had shot this man
and shot him in self defense, that he was trying to hurt you?
A. I told her.
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page 318 ~

Q. Did you tell your sister, Mrs. Morris f
A. No, I was so scared I didn't know whether

to tell 'em.
Q. Did your brother know,-Did you tell your brother who
was there in bed?
A. Nor, sir, I did not.
Q. Did you tell your brother-in-law Mr. Morris f
A. No, -sir.
Q. Did you tell anybody but Mrs. Alfred Y
A. I told her and she asked us to go with her home.
Q. Because she was the only one that was interested.
A. She was not interested in it. She was not. She did not
know it.
Q. She wasn't interested Y
A. No, sir.
Q. It's been no evidence here of any tears shed by :XIrs.
Alfred. Did she cry that her poor husband had been shot
down1
A. She was nervous, shaky., scared.
Q. Did she cry any V
A. I don't know.
Q. Did you see her crying any f
A. I didn't notice her that close. She said, "Lord, have
mercy". She said, "My chaps are there by themselves''.
Q. Where was she in the Morris home when
page 319 ~ she said, '' Lord, have mercy'' f
A. She was there.
Q. Was she in the presence of Mrs. :Morris?
A. I don't know wliether she was there or not. I didn't
ask them whether they did or didn't.
Q. I want to ask you if she said that, where?
A. She asked me and the boy to go with her home in front
of them.
Q. ·when she made this exclamation, '' Lord, have mercy'' °l
A. She was in there.
Q. In the presence of these other people 7
A. Yes, sir.
Q. But she didn't cry any?
A. I don't know whether she cried or whether she didn't.
Q. All right. Then she asked you and the Morris boy to
go with her home.
.
A. Yes, sir.
Q. Did she ask you to show her the place the body was
layingf
A. She did not ask me to show it to her.
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Q. Did you show her t
A. No, I didn't show her.
Q. ·why didn't you show her?
A. "\Vell, I asked her if she wanted to see him.
page 320 ~ She didn't want to go by there.
Q. You asked her and she said she didn't want
to see him?
A. She was scared. She was scared. She didn't want to
go by there.
Q. Did you take her by the spott
A. Nor, sir, I did not take her by there.
Q. "\Vhich way did you take her f
A. There are two paths. One path come on up there. We
come on up the other path. Both of 'em come right by the
school house. We come on down to the path where I walked.
Q. You went with her on to her home and stayed there
until about two or two-fifteen that evening or night?
A. "\Ve didil 't stay over an hour.
Q. About an hour in the home of this woman whose husband
you had just killed t
A. I wanted to go on but she said she was scared and all
that. That little boy was asking him to play some checkers
with him.
Q. Did you tell these orphan children that you had killed
their father f
A. I did not tell 'em.
Q. Did she tell 'emf
A. She didn't while I was there.
page 321 ~ Q. Did you hear her make the remark that her
son recited? Did you hear l\frs. Alfred say to
her son that his father had gone off on one of his Hell fired
fits 1
A. Nor., sir, I did not hear that.
Q. Did you not hear that 1 You were rig11t there.
A. ·wben she come on in the kids were there in the room.
She might have said it. I didn't hear it.
Q. And you and she went on back in the back bedroom f
A. Nor, sir, won't no back bedroom to it. It is the room
where the heater was, straight in from the other. That boy
and Lewis sat down rig·ht in the light and played checkers.
Q. And Lewis and little Roy Alfred are mistaken if tl1ey
Raid you all went off tog·ether and left the children.
A. They absolutelv was.
Q. Now, you had killed a man in self defense, a man that
attacked you. Why didn't you g·o to Mr. ·woolridge or l\fr.
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,vest or some officer and tell them that you had to kill this
man? ·
A. I don't know.
Q. "\Vhy?
A. I don't know.
Q. You don't know i
A. Nor.
page 322 ~ Q. "\Vasn 't that the thing for you to do if you
had been caug·ht in a situation where you had to
kill somebody to save your own life t
A. I reckon it would have been the right way.
Q. You don't know why you didn't do thaU
A. Nor, sir.
Q. Do you know why you took the body up from that lonely
spot there in the woods and carried it up there to that culvert
and hid it among the honeysuckle?
A. I just took it up there and put it there.
Q. Do you know of any reason why you should have done
that?
A. Nor, sir.
Q. As a matter of fact, you were trying to hide from the
World what you had done, weren't you?
A. I don't know. I was so scared, I don't know.
Q. 'vVeren 't you trying to hide from the V-lorld what you
had done?
A. I just put him up there. I was so scared and nervous
and all that I dicln 't know what to do.
Q. The next day you went to Lynchburg?
A. Yes, sir., me and the boy.
Q. You and Lewis Morris 1 In Lynchburg you could have
told your brother Claude. Did you tell your brother about
this awful thing that had happened to you?
A. No, sir.
Q. Didn't tell him.
page 323 ~ A. Nor, sir.
Q. Did you tell him you wanted to borrow the
car in order to take the body away?
A. Nor, sir, I didn't do that.
.
Q. If you were an innocent man, why didn't you do it?
A. I just don't know.
Q. You don't know?
A. I just don't know.
Q. '\Vhy did you take that body and drop it in a well seven
miles approximately from where this crime was committed?
A. I don't know.

Raymond (Buster) McDaniel v. Commonwealth of Va.

215

Rayniond ('' Buster'') McDaniel.

Q. ·weren't you trying to hide from the World the crime
you had committed¥
A. I don't know.
Q. You don't know why you did any of. these things 7
A. No, sir.
Q. The only thing you were certain a bout was the reason
you killed him. You can give an explanation of that to this
Jury?
.A.. I killed him because he threatened to kill me. ·
Q. Hadn't you picked out the spot months before when
you and Mrs. Alfred were walking across Mr. .A.dams' farm
up there last summer?
.A.. Nor, I never have mentioned killing Roy
page 324 r Alfred to her or to nobody.
.
Q. Who told you that lVIr. ~lfred made threats
against yon?
.A.. My mother.
Q. Your mother?
A. My little boy was the first one told· me. When he told
me what he said, then I went down and seen my mother about
it to see what he did say.
Q. yon never went to see him about it'
A. Nor, I had no occasion to.
Q. As a matter of fact, you and your brother met Mr. Alfred and did ask him about it and didn't be deny it f
.A.. Nor, sir. Nor., sir.
·
Q. Are you sure about that?
.A.. Yes, sir.
.
Q. Now, you have said that you were afraid of Mr. Alfred.
A. Yes, sir, I was scared of him.
Q. Why, if you were afraid of him, did you go out there
in the middle of the night at this isolated spot in a lonely
woods road to meet him, if you were afraid of him 1
A. He s~id he was going to kill me. I wanted, if he was
going to kill me, not to get me in the hollow and maybe knock
me in the head and kill me behind my back or something. If
he wanted to do it, I wanted him to ·do it. I
page 325 ~ didn't go behind his back.
Q. You didn't go behind his back?
A. Nor, sir.
. Q. No more than you sent a poor innocent child to entice
him along a poor lonely road and, without giving him a
chance of a mad dog, you shot him, didn't you 1
A. I walked up and talked it over with him. Nor, sir, I
didn't walk up there and shoot him. The boy knows I didn't.
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Q. That isn't the way 'the boy says and you have heard
him testify. He said you said "Stick 'em up".
A. I did not say that.
Q. And you shot him before he had a chance to get his arms
up or anything else.
A. I did not do it.
Q. Thi;, was a moonlight night 1
A. Yes., sir.
Q. Just as bright as day, wasn't it?
A. Yes., sir.
Q. Even down there in the woods Y
A. Yes, it was light there.
Q. Shadows didn't bother you at all f
A. Nor, sir, it was light.
Q. And you were as far as from you to this lady from
·
him1
A. No, I could see him just as good as daypage 326 ~ light. Yes, sir., I was about, not a bit farther than
that thing she is working with there. (Indicating
Stenotype Machine.)
Q. Now, Mr. Easley asked you about being in an automobile wreck back a number of years ago and a mule kicking
you and so on. You know right from wrong, don't you f
A. I reckon I do.
Q. Of course you do. You know when it is right to do a
thing and when it is not right. ·
A. I reckon I do.
Q. Prior to this time, you got along very well in life, were
a hard worker Y
A. Yes, sir.
Q. Tended to your business all right f
A. I always do.
Q. You told Mr. Easley you could :figure np exactly how
much money you received.
A. I said you all could. I got the receipts in my pocket.
Q. All the receipts f
A. Yes, sir. I got the things they sent you where they took
out our taxes to show money received and how much they
took out.
Q. You know how much it was?
A. :M:r. Ware read it to me up at the jail since I been down
there.
page 327 t Q. You know exactly how much money you have
been receiving each week, didn't you, what you'd
get a week?

Raymond (Buster) McDaniel v. Commonwealth of Va.

217

Raym,01id ('' Buster") McDaniel.

A. I don't know how much I got a week. I know what my
check would be for two weeks.
Q. ·what did you get each two weeks?
A. $57.00, if I got my full time.
Q. There wasn't any reason for you not getting the full
time?
A. Sometimes I'd get sick and all, if you didn't get it.
Q. Did you go back to work after you killed Mr. Alfred f
A. No, sir, I didn't never go back. Thf:Y come up there
onQ. On Friday and you killed him on Monday night.
A. I was still up there.
Q. Had you been home 1
.,A.. After I killed him 7 Nor, sir, I was still staying up
there.
Q. You hadn't yet been to see your wife and family t
A. She was all right. I knowed she was all right.
Q. Did you know she was there without a stick of wood
at her woodpile and without enough food in the house to feed
one?
.A.. She had food. I come by there the Saturdav before I
went up there and she had groceries. .Absolutely.
page 328 ~ Q. You tell this Jury and the Court that your
family had plenty to eat 1
A. Asy Garner can tell you how much it cost me.
Q. I am not asking Asa, I'm asking you. When did you
take any groceries home?
A. Never have took 'em. They always brought it home
from the store. They always delivered it.
Q. You didn't know what was at home, did you?
A. I lrnowed it's my home.
Q. You didn't know what g-roceries were there 1
A. They was always buying 'em. Yea.h.
Q. Did you know what was there¥
A. I et dinner there the day before I left.
I reckon I
knowed.
Q. ·what did you leave.,--What day did you leave1
.lt. Saturday.
Q. And you hadn't been back to see about any of them
until the next Friday when you were arrested.
A. ·when she wrote a bill, she always wrote enough to get
for a week.
Q. Did you have any idea why :Mrs. Alfred, after she got
her children with her people, should come back to :Mr.s. Morris'?
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A. I don't know why she come back up there.
Q. She did come back on Friday, didn't she Y
page 329 ~ A. Yes, sir.
Q. Unlmh.
A. She come up there.
Q. And she was arrested there at the neighbor's house close
to Mrs. :Morris', same place you were.
A. I don't know where she was at.
Bv the Court:
"'Q. Did Mrs. Alfred tell anybody that you had killed her
husband before she was arrested Y
A. I don't know· whether she did or not. I was up there
and she come up there that day that he arrested us on a
cab from down there. I don't know. However, she said she
come up on a cab.
Q. You don't know whether she told anybody or not Y
A. She won't there but just a few minutes before they came
up there and got me.
Q. After you and Lewis Morris went home with her, the
same night of the killing, as I understood you to say the same
night of the killing, you and Lewis Morris went home with
Mrs. Alf red.
A. ~he asked us to go with her home.
Q. And you went home and left. her by herself with the
children?
A. Yes, sir.
Q. Did she take her children over and leave 'em with somebody else?
page 330 ~ A. I don't know.
Q. After that, did she come back to Mrs. Morris' where she was staying at the time of the shooting?
A. She come up there on the day they arrested us., me.
Q. Is that the first time she came 1
·
A. The first time she come back up there. She hadn't been
there but just a minute or two before Mr. )files and them
come there and g·ot me.
Q. Just one other question. You said that after the shooting you told Mrs. Alfred Y
A. That's right.
Q. You told Mrs. Alfred that you had shot her husband
and that she said, ''Lord, have mercy", or something like
that. Now, then, did you tell anybody else that you had shot
him up :until tl1e time you were arrested Y
A. No, sir, I did not.
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Q.

YOU

didn't?

By Mr. Thompson:
Q. You were examined by a doctor, Dr. Q. H. Barney, over
at the Town of Altavista before vou went to work at the
~
Cedar Plant, weren't you?
A. ·who?
Q. Dr. Barney?
A. Yes, sir, I think I was.
page 331 ~ Q. That was in July, 1942?
A. I don't remember when it was.
Q. l\fr. McDaniel, it's been a lot of evidence here with reg·ard to your mental condition. Your mind is all right, isn't
iU
A. I don't know whether it is or whether it isn't.
Q. As far as you know Y
A. I don't know.
Q. Did you ever think you wer~ crazy 1
A. I don't know whether I was or not.
Q. You just don't know?
A. No, sir.
Q. You leave that up to the other folks t
A. Yes, sir.
RE-DIBECT EXAMINATION.

By Mr. Easley:
Q. I believe you were asked on cross examination if you,
the night of tlie killing, took the body down the railroad
about a hundred yards or what was it Y How far did you say
it was?
A. I said it wasn't over three hundred yards from where
I killed him at to where I left him.
Q. You took him down there and you put him in the vines
there, honeysuckle vines on the side of the railroad 7
A. Yes, sir.
page 332 ~ Q. Is that the main line of the Southern Railway¥
A. Yes, sir.
Q. The same line you live on Y
A. Yes, sir.
Q. About bow many trains pass right there?
A. I don't lmow.
Q. About bow many1
A. I couldn't answer.
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Q. Are they passing there all the time 7
A. Double track.
Q. The main line of the Southern Railway T
A. Yes, sir, two tracks.
Q. How close to the railway track was iU
A. Right at the railroad track.
Q. Right at the railroad track. You said you left yomcoat there too?
A. My coat there too.
Q. That was your coaU
A. Yes, sir.
Q. Had you been wearing that coat around town for how
long?
A. Ever since I had it. "\Vore it backwards and forwards
to work.
Q. You say it had blood on iU
A. Yes., sir.
page 333 ~ Q. Well, now, is there any road close by that
place that you left him f
A. Yes, sir, there's a road comes up there.
Q. How far from the railroad crossing·, that road crossing,
was that and the overcoat?
A. I don't know. It ain't very far. I never paid much
attention to it. It's right, practically right at it. I'd imagine,
- I wouldn't say for sure. I imagine it's about, I reckon,
twenty-five yards.
Q. Could you point out some object in the court house or
outside the court house or across the street t
A. I imagine from here to that door over there., as far as
that door (indicating door in courtroom).
Q. From the road crossing of the railroad f
A. Yes, sir.
Q. And that road crossed the railroad? "'Which way did
it go with respect to where the body was concealed by you 1
A. Hit just come on 'cross and turned up the edge of the
field.
Q. How far from that road where it came from the railroad was that body left there by you T
A. From the big road?
Q. From the road that crossed the railroad and came on up
the railroad?
A. How far was it from the bodv7 That's what
page 334 ~ I say, about as far as from here
the door.
Q. Doesn't it come up the railroad?
A. It turns and goes around.

to
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Q. Goes around~ It was about that far from that road?
A. Yes, sir.
Q. vVell, was the body visible either from the railroad or
from the road, where you had it there¥
A. Yes, sir.
Q. vVhen you moved that body the following night and took
it over to the well, did you move your overcoat!
A. No, sir, I just left the coat.
Q. You say you were frightened and scared and didn't
know what to do.
A. Yes, sir, I didn't know what to do.
Q. Can yon tell the Jury and this Court if yon wanted to
conceal the body, why you took the body down by a road
where there was nothing but some honeysuckle and right by a
railroad and left it there?
A. Nor, sir.
Q. And can you explain tbaU
A. Nor, sir.

By the Court: Mr. Easley, you are undertaking to crossexamine your own witness.
page 33~ ~ . By Mr. Easley: It is a matter be brought out.,
Sir.

By the Court: I understand. I don't understand that you
are entitled to cross-examine your own witness.
By Mr. Easley:
Q. I am asking, can you explain why it was, when you
moved the body to put it in the fill, you left your own bloody
overcoat right there by that road and the railroad?
A. I don't know how come I did it.
Q. Do you know whether or not people walk that railroad
frequently there along there going from Lynch's up to Altnvista?
A. Yes, sir, right smart of them went backwards and forwards.
Q. vValked along there day and night f
A. Yes, sir, all the time. They walked along there all the
time.
Q. Day and night l
A. Yes, sir.
Q. You knew that, didn't you f
A. Yes, sir.
Q. How long had you been living on that railroad there?
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,v

A.
en, I been there., I reckon, about two
months.
Q. You had been there about two months living
on that railroad?
A. Yes, sir.
Q. How far above that railroad is your house up and above
Lvnch's?
., A. From my l10use to Lynch's f
Q. From your house to that railroad crossing? Your house
is up in the direction of Lynch's, isn't iU
A. Yes, sir.
Q. "\Veil, how far is that railroad crossing where you left
the body up to your house, about how far? Give us some
idea.
A. Hit ain't over a hundred and fifty yards, something like
that. That's just guessing· at it.
Q. You estimate it to be about a hundred and fifty yards
further up that railroad that you live?
A. Yes, sir, something like that.
Q. You say you don't know anything about the condition
of Your mind f
A. No, sir.
Q. You think you are all right, so far as you know Y
.A. As far as I know.
Q. Did you ever get depressed?
A. No, sir, I don't know nothing· about it if I do.
Q. Don't know nothing about that?
page 337 ~ A. Nor., sir.
Q. Ever feel like your family has gone back on
yon when they were treating you all right?
A. I have kinda felt they was going back on me.
Q. You kind of felt that they didn't care anything about
you?
· A. Nor, sir.
Q. "'When you were examined by Dr. Barney before you
went to work for the Cedar Mill about hvo years ago, did he
ask you anything about any head injury or any insanity in
your family or anything· of that sort 1
A. Nor, sir, he did not.
Q. What did he examine you for?
A. He just looked to see if I had any :fing·ers off and toes
off.
Q. He just wanted to see if you had any fingers off or toes
off?
A. Yes, sir.
page 336

~
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Q. A physical examination.
A. Or if I was ruptured or anything of that sort.
Q.

Of if you were ruptured.

RE-CROSS EXAl\fINATION.

By Mr. Thompson:
Q. ''Buster'', the place you put this body down in that culvert, the body was completely concealed, wasn't
page 338 ~ it?
A. I never did pay any attention to it.
Q. You mean to say you didn't look to see if it was concealed 1
A. No, sir, I didn't see whether he was_ covered up or
wasn't. I just put him down in there and went on.
Q. Do you mean to tell this Jury and Court here you didn't
see whether the body was concealed or not?
A. I just put it in there and went on.
Q. I will ask you why you didn't leave it on the inside of
the track if you weren't trying to hide it 1
A. I don't know.
Q. You don't know f
A. No.
Q. As a matter of fact, you couldn't have gotten a car
down to where you had the body up in the woods., could you?
A. Yes, sir, it could have been.
Q. There is no road up there?
1\.. There's a road at the end of that path.
Q. Up at the scl1ool house 1
A. Road comes right to the end of that path where I went
clown and crosses the railroad and goes down to my house,
on this Bide of the road.
tl TlJere wasn't a road where you could get a car closer
than a hundred yards.
pag~ 339 ~ A. Closer than that to where I killed him. It
ain't but a little ways to the railroad. The road
crossed right there and goes around on the other side.
Q. At your house f
A. 'Tain 't at my house where it c.rosses. Way up here this
sid,1 of my house.
Q. You carried this body right by your house, didn't you?
A. Went by my house.
Q. Right by your house 7
A. Yes, sir.
Q. Didn't you have in mind when you took the body there
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that yon 'd get a car and you'd put it in the well you bad
agreed upon 2
A. I didn't know what to do. I didn't know what to do.
Q. You went to town the next day. You told Claude about
your brother being ill and he came back and that provided
you with a car to dispose of the body.
A. I didn't tell him he was ill. I told him· he wasn't much
better. vVe told him we'd go. He said nor, to wait on. I
went down to the :Mill and he was down there and he said to
come on up there and wait; he'd come with us on out.
Q. And you took his car without telling him you were taking iU
page 340 r A. Yes, sir.
Q.. You didn't ask him if you could borrow it,
did youf
A. Never asked him nothing. Nor, sir.
Q. And you took the car down and put this body in that
car.
A. Yes, sir.
Q. Now, isn't that the reason that you left it there in that
culvert beside of the railroad, because that was the most
accessible spot you could get to· with a car to take it to Mr ..
Adams'?
A. All the roads were just as close as that was.
Q. You had already picked out the spot yon wanted to hide
this body before that date, hadn't you?
A. I had not. I didn't know what to do with it.
Q. You hid it first in the bushes up there right beside the
path. Why didn't you leave it there?
A. I don't know.
<~. You can't offer any explanation of that?
A. I don't know why I left it.
Q. Did you carry this man on your shoulder all that distance?
A. Yes, sir.
Q. Down the hill and up to that drain up tlleref
·
A. Yes, sir.
page 341 r Q. Did Lewis Morris help you?
A. He holpt me carry him a little ways.
Q. How much did Mr. Alfred weigh?
A. I don't know how much he weighed.
Q. Just estimate it.
A. I just don't know what to guess itr
Q. Was it as much as I dot
A. I don't know whether he would weigh that or not.
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Q. It looks like by carrying a man three hundred yards
you ought to be able to guess.
· A. I never paid any attention to it..
Q. You have no idea what he weighed?
A. Nor, sir.
Q. After you killed this man, you tied his hands with your
belt, didn't you f
A. Nor, sir, I did not.
Q. What did you do with your belt 1
A. I left it at home. They brought it down to the jail.
Q. They found your belt on Mr. Alfred?
A. My belt? I don't know.
Q. You don't know that 1 Don't you remember taking your
belt off and tying·his hands with iU
A. I don't remember tying him up.
Q. You don't remember that1
page 342 ~ A. Nor., sir, I don't.
Q. Now, at the time you put your overcoat in ·
this bunch of honeysuckle,-Here, I will show you this picture and ask you if this is a fair representation of the place.
This is "Commonwealth's Exhibit No. 2". Does that look
like the place you put the body down in here ( showing photograph to witness and indicating· point on photograph)¥
A. Yes, sir.
Q. That looks like the place 1
li.. Yes, sir.
Q. Now, here's another picture, ''Commonwealth's Exhibit
No. 4", introduced here. This car (indicating car on photograph) is supposed to be in the approximate place you stopped
your car that night, and here's the drain down here. The
picture was taken from that point. Is that approximately
correcU
A. Which side of the railroad is that on¥
Q. Up on this side the railroad.
A. Up the upper side T
Q. The railroad comes around and goes up the hill.
A. Nor, sir, the car wasn't on this side the railroad.
Q. On the other side the railroad? You came over her~
and got into it across the railroad?
A. Yes, sir.
page 343

~

RE-DIRECT EXAMINATION.

By Mr. Easley:
Q. Just a moment. The path,-! mean the place on the
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railroad, how far is that from where the pa th comes from
this school house down to the railroad? How far is that from
that path, where it strikes the railroad?
A. From where it comes down from the school house l It
comes right on down in it. You mean how far is it from the
school house down to the railroad 1
Q. You know the path the shooting took place on?
A. Yes, sir.
Q. You go on down that path and you get on the railroad
YOU said?
· A. Yes, sir.
Q. \Yell, where that path strikes the railroad, how far is
that from where that road crosses the railroad?
A. That comes out right there just a little bit below it,
just a little bit. Another crossing-, yes, sir.
Q. Just a little below it. Is that crossing between your
house and Ln1ch 's or is it between vour house and Altavista?
A. That's· between my house anci Altavista.
Q. Between your house and Altavista ·J
A. Yes, sir.
Q. And that was the path that comes down right about
where that road crosses the railroad?
page 344 ~ A. Yes, sir.
Q. Between your house and Altavista f
A. Yes, sir.
Q. ·well, now, I don't know whether I understood you cor-·
rectly or not. I want to ask you whether or not when you took
the bodv to the railroad you came straight down that path.
A. Yes, sir.
Q. Did that path lead by your home1
A. vVell, it went on down there to the road. It went on to
the railroad and the road or railro~d either, you could go on
up to my house.
Q. Does that path pass rig·ht by your home?
A. Yes, sir.
Q. Behveen the railroad and the place where the shooting
took place?
A. Nor., it don't come right by my house. It's up the railroad from it.
Q. It's up the railroad from it. Does that path g·o near
your home?
A. Yes, sir, it is pretty close to my house.
Q. How close?
A. I reckon, I don't imagine it's over a hundred and fifty
yards, something· like that. It's about half way between it.
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Q. In other wprds, your home is a hundred and

page 345

r fifty yards from that path you think?

A. Yes, sir.
Q. And your home is about a hundred and fifty yards from
the place it comes out on the railroad?
A. Yes, sir.
Q. Up towards Lynch's?
A. Yes, sir.
Q. Is there any other path that leads close to your home
to up towards the school house?
A. One other. The woods are practically full of paths going every which of way there.
Q. I mean going from the school house Y
A. Yes, sir.
Q. Or from the school to where the shooting took place Y
A. Yes, sir, there's another path.
Q. That goes further on up the railroad?
A. Yes, sir.
Q. Strikes it further up?
A. Yes, sir.
Q. Now, the place where you left the lJody, was that on
the same side the railroad that your house was on or on the
other side?
"
A. On the same side.
Q. Tba t your house was on?
page 346 r A. Yes., sir.
Q. On the side next to Altavista Y
A. Yes, sir.
Q. Next to the Town 1
A. Yes, sir.
Q. I just want to be sure we got it right.
By the Court: "\Vhat is the purpose of this line of questioning?
By Mr. Easley: I want to understand exactly where the
locations are. I would like to see that.
By the Court: He has admitted shooting the man and taking his body there. If you think it would be helpful to the
.Jury and the Court, of course, I want to give you every opportunity.
By l\Ir. Easley: The Commonwealth Attorney asked him
if he went right hy his house.
By the Court: What difference does it make where he went Y
By Mr. Thompson: Up the railroad by his house.
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By Mr. Easley: ~e didn't go by his house.
That.is the trouble about it, and it's a right important thing.
By the Court: 'Go ahead and examine the man.
By Mr. Easley: I want to ask you a question.
By the Court: Don't ask me a question. I'm not testifying.
.
By Mr. Easley: ·1 wanted to answer your question.
By the Court: Ask the witness.
page 347

~

By Mr. Easley:
Q. Now, when you brought the body down the railroad, did
you go up the railroad past your house or not Y
A. Yes, sir, it passed my house.
Q. I say, did you carry the body past your house!
A. Yes, sir.
Q. Up the railroad past your house?
A. Yes, sir.
page 348 ~ Q. About how far?
A. .A.bout a hundred and fifty yards outside my
house.
Q. B~t you went along the railroad after you got down
there. I see. I thank you.
Witness stands aside.
The defense rests.
REBUTTAL EVIDENCE PRODUCED ON BEHALF OF
THE COMMONWEALTH.

J. W. WOOLRIDGE,
Sworn.
DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Woolridge, do you know "Buster'' McDaniel over
here!
A. Yes, sir.
Q. How long have you known hi~ Mr. Woolridgef
A. Ten or twelve years.
Q. Ten or twelve years. Have you ever noticed anything
peculiar about his actions?
,
A. No, sir.
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Q. Did you ever see him acting funny or peculiar t
A. No, sir., only when he had a drink or two.
page 349 ~ Not anything out of the ordinary.
Q. He acted just like a drunken man?
A. Yeah.
Q. During that time you have never seen him do anything
to indicate his mind was not all right¥
A. Not a thing.
CROSS EXAMINATION.
By 1\fr. Easley :
Q. He did not act strange or like he didn't know what he
was doingf
A. Acted perfectly normal.
Q. You have never known him to violate any law?
A. No, sir.
Q. He has got a good reputation as a law-abiding citizen 1
A. I don't know anything about that.
Q. How often would you see him when he was working at
Mr. Hal Adams't
A. I have seen him then. I have seen him, off and on I'd
say, for the last ten or twelve years. He's a perfectly normal
man.
Q. How often 1
A. Sometimes once or twice a week and sometimes two or
three weeks before I'd see him.
Witness stands aside.
page 350

~

E.G. WEST,
Sworn.
DIRECT EXAMINATION.

By Mr. Thompson:
Q. You are an officer in· the Town of Altavista?
A. Yes, sir.
Q. Do you know ''Buster'' McDaniel over here 1
A. Yes, sir.
Q. How long have you known hiil} ¥
A. Oh, fifteen or twenty years, I reckon.
Q. Did you ever see anything peculiar about him?
A. Nor, sir.
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Q. Have you ever seen anything to indicate he didn't have
a perfectly good mind f

A. Nor, sir.

Q. Did you ever see him act like a crazy person in any way?
You know how a
man is when he's drinking.
Q. Did he act then about like a drunken person?
A. Other than when he was drinking.

By the Court :
Q. Have you ever arrested him for drinkingt
A. No, sir. I have told him to get off the street a few
times and he'd move on without any trouble.
By Mr. Thompson:
Q. Did he seem to be perfectly sane?
page 351 ~ A. Yes, sir.
Q. Seemed to know rig-ht from wrong?
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Easley:
Q. Ever have any business transactions with him or have
him work for you?
A. No, sir.
Q. You'd simply see him like you'd see other people.
A. Yes, sir.
'Witness stands aside.

G. D. SMITH,
Sworn.
DIRECT EXAMINATION.
By Mr. Thompson:
Q. Your name is Mr. G. D. Smith~
A. Yes, sir.
Q. Ydu live in Altavista f
A. Yes, sir.
Q. Do you know ''Buster'' McDaniel?
A. Yes, sir.
Q. How long lmve you known him 1
page 352 ~ A. A few yea rs.
Q. How long!
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A. Five or six years or more.
Q. Five or six years or more. During that time, have you
ever seen him acting like a crazy person?
A. I couldn't say that he di~
Q. Have you ever seen him act abnormal or peculiar in any
respect?
A. No, sir.
Q. Seem to be a perfectly normal person¥
A. Yes, sir.
Q. Seemed to have a perfect understanding of right and
wrong and so on?
A. Seemed that way to me.

CROSS EXAMINATION.
By l\ir. Easley:
Q. Have you ever had any business transactions with him 7
A. Nor., sir.
Q. Ever work for· you 1
A. He worked for me a few days five years ago.
Q. Was that your only business transaction with him?
A. Yes, sir.
Q. You never had your attention directed to his conduct to
see whether or not he was reasonable?
page 353 ~ A. Nor, sir.
Q. You never asked him anything about knowing right from wrong·t
A. No, sir.
Q. Just a casual observation T
A. Yes, sir.

Witness stands aside.
B. M. HALL,
Sworn.

DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Hall, I believe you live at Altavista f
A. Out west of Altavista.
Q. And you work at which plant?
A. The Rayon Mill.
Q. Do you know ''Buster'' McDaniel?

.I
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A. "\Vell, I worked the second and he'd take over the third
when I'd come off.
Q. How long have you been knowing him Y
A. Off and on for about a year and a half, I imagine.
Q. Are you foreman over there Y
A. No, sir.
page 354 } Q. Did you ever see anything abnormal or peculiar about "Buster"¥
A. Nor, sir.
Q. Did you ever see him when he appeared to be crazy or
anything like that 7
A. No, sir.
Q. Did he act like a perfectly normal person f
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Easley:
Q. You say you have known him about how_ long T
A. Off and on for about a year and a half. He worked
...
there at different times.
Q. You worked on different shifts 1
A. No, the same shift different times. The shearing machine, that is the work we do.
Q. I thought you worked on different shifts.
A. He worked the third shift and I worked the second.
Q. You don't mean the same hours of work 7
A. I go to work and come off at twelve. He goes to work
at twelve and comes off at eight.
Q. You didn't work there the same hours 7
A. Nor., sir.
Q. Did you ever have any business transactions
page 355 } or special association with him?
A. Nor, sir.
Q. Just casually, like anybody else that worked there on &
different shift? You'd see him occasionally?
A. He'd come in every night before I quit.
Q. Before you quit. He'd just be there just a few minutes
before you quit and you'd quit and go on hornet
A. Yes, sir.
Witness stands aside.
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R. R. ROBERTS,
Sworn.
DIRECT EXAMINATION.
By Mr. Thompson:
Q. Where do you live, Mr. Roberts f
A. I live :five miles this side of Altavista.
Q. Up there you operate the Sunset Service Station 1
A. Sunset Service Station.
Q. Do you know ''Buster'' McDaniel 1
A. Yes, sir.
Q. How long have you known him!
A. Six years.
Q. Six years. Did you ever notice anything
page 356 ~ abnormal or peculiar about him?
A. No, sir.
Q. Did you ever see anything to indicate that he was crazy
and didn't have good sense or anything of that kind?
A. Nor., sir.
Q. Did he appear to be a perfectly normal person in every
respect?
A. As far as I could tell. Yes, sir, as far as I know, he
was.
CROSS EXAMINATION.
By Mr. Easley:
Q. You have had business transactions with him t
A. Yes, sir.
Q. In what way?
A. ·wen, he bought stuff at my place of business.
Q. Had credit with you?
A. Yes, sir.
Q. Paid his bills all right 7
A. Yes, sir .
. Q. That's about all you were interested in, weren't you?
A. That's about all I was interested in.
Q. You would see him when he came to your store to deal
just like a lot of other people 1
page 357 ~ A. Yes, sir.
Q. Now., you had no occasion to observe him
particularly to see whether or not there was any. streak in
him that was abnormal or crazy.
A. No.
,
Q. Do you know whether he could read or write?
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Otey Roland.
A. I don't know whether he can read and write or not.
Q. Don't know whether he's educated 1
A. No, sir.
Q. Really you paid very little attention to him.
A. I didn't pay any attention whether he could read or
write or not.
Q. Although he dealt with you and charged things with
. you?
A. Used to when he lived in the countrv.
Q. And his credit was good 1
..
A. Yes, sir.
·witness stands aside.
OTEY ROLAND,
Sworn.
DIRECT EXAMINATION.
By :Ur. Thompson:
Q. :Mr. Roland, where do you live?
A. Hurt.
Q. Hurt. ·where do you work?
A. Altavista mill.
Q. Do you know ''Buster'' McDaniel 1
A. Yes, sir.
Q. "\Vhat bas been your opportunity of knowing him 1 How
have vou known him 7
A. ·He worked with me.
Q. \\T orked with you? How long lms he been working with
you?
· A. Three and a half months.
Q. During· that time did you sec him every clay?
A. Very near, yeah.
Q. Did you ever see anything to indicate that he didn't
have a normal mind f
page 358

~

A. No.
· Q. Did you ev-er see anything· abnormal about him in any
way?
A. No.
Q. "\Vas be a good worker?
A. Yes.
Q. Did he apparently know how to work and get along with
it all right?
.
A. Yes, sir.
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Otey Roland.
page 359 }-

CROSS EXAMINATION.

By Mr. Easley:
Q. You saw him just at the mill?
A. That's right.
·
Q. And how many people were working there in the same
room?
A. That shift? Just he.
Q. Sir?
A. He was the only one working that shift.
Q. ·what do you mean by "shift" f Do you mean room¥
A. In that room.
Q. And you worked in that room too?
A. I supervise over the whole department.
Q. You were supervisor over the whole department? How
many people were under you? How many people did you
supervise?
A. He was the only one on that shift.
Q. You mean by ''shift'' the hours of work or do you mean
the room?
A. That's right.
Q. Sir?
A. The hours, the particular hours from twelve to eight.
Q. You don't mean he was the only one that you supervised
in the whole mill during the period from midnight to eight
in the morning?
page 360 ~ A. He was the only one.
Q. You worked f ·
A. I worked. I wasn't over there at that hour.
Q. You weren't over there? Where were you 7
A. Home.
Q. You weren't over at the mill at the same hours he was
working there?
A. Nor., sir.
Q. Oh, yes, I see. Well, where did you have an opportunity
to see him?
A. ·when I'd come in in the morning.
Q. ·when he was going· out and you came in?
A. I usually got there a little ahead, a little before he left.
Q. And just during· that little brief period you saw him?
A. That's right.
Q. You had nothing to direct your attention to him particularly as to his conduct and demeanor or anything like
that?
A. Only the time I was there.
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G. H. Hall.
Q. And that is the same as anybody else who was leaving,
wasn't iU
A. Yes, sir.
Q. Just casually. That's about three and a half months t
·
A. That's right.
page 361 ~ Q. You were never in his home t
.A. No, sir.
Witness stands aside.

G. H. HALL~
Sworn.
DIRECT EXAMINATION.
By Mr. Thompson:
Q. Where do you live, Mr. Hall?
A. In Altavista.
Q. Do you know ''Buster'' McDaniel¥
A. Yes, sir.
Q. How long have you known him Y
A. For eight or ten years. .
Q. Eight or ten years. What has been your opportunity
for knowing him and being with him?
A. Well, he's all right.
Q. 'What has been your opportunity of seeing him¥
A. He worked for me.
Q. He worked for you Y Where do you work Y
A. At the Altavista Mill.
Q. At the Altavista Mill Y
A. Yes, sir.
Q. And Mr. McDaniel worked for you?
page 362 ~ Q. All right, sir. How long did he work for
youY
A. The night shift, January, '39, to January, 1941.
Q. During that time, Mr. Hall, did you notice anything irrational or peculiar about this man Y
·
A. Nor., sir.
Q. Was he apparently a good worker?
· A. Yes, sir.
Q. Did he apparently know how to tend to bis workY
A. Yes, sir.
Q. Did you ever see him at any time act abnormal or like a
crazy person y

A. No, sir.
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C. lJf. Watts.
CROSS EXAMINATION.
By Mr. Easley:
Q. Well, he worked at the machine1
A. No, sir, take out machinery and install new machinery.
Q. Under your direction 1
A. Yes, sir.
Q. Did he have a job that required ·any special talent or
anything of that sort 1
A. No, sir.
Q. Just mechanical work under direction Y
A. Yes, sir.
page 362 ~ Q. And he worked for you from 1939 to 19417
A. Yes, sir.
Q. Did he seem to be docile and all that sort of thing·?
A. He worked well.
Q. And you saw him just during the working hours, diet
you, or did you work at the same hours 1
A. vV orked the same hours.
Q. Same hours. That's about eight hours Y
A. Eight hours a day. Eight in the morning to four in the
afternoon.
Q. 1939 to 19411
A. That he worked for me. Then I transferred him to the.
cloth room, from i:ny department to the cloth room on the
shearing machine.
Q. How long was he working with you? vVas he working
the whole of the year '39?
A. From January 1st, 1939, to January 1st, 1941.
Q. Exactly two years 1
A. Yes, sir.
Q. That's all.
Witness stands aside.
page 363

~

C. l\L WATTS,
Sworn.
DIRECT EXAMINATION.

By Mr. Thompson:
Q. Mr. Watts., your position is City Sergeant of the City
of Lynchburg, I believe?
A. Yes, sir.
Q. Raymond ''Buster'' McDaniel, has been a prisoner in
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your institution· up there since about the 12th or 13th of February, I believe.
A. Yes, sir.
Q. During the time he has been in jail up there, have you
seen him daily?
A. Every day, I suppose. I don't suppose it's been a day
I haven't seen him.
·Q. During that time.have you seen anything abnormal about
this man!
A. No, sir.
Q. Have you seen anything to indicate this man is crazy
or basn 't got as good a mind as the average person 1
A. I have not.
CROSS EXA~ITNATION.

Bv Mr. Easlev:
"Q. You say.you see him every day, Mr. "\Vatts?
A. I don't think I have missed a day, Mr. Easley.
Q. Of course., you see him when you go to his
page 364 ~. cell? How often is that?
A. ·well, I just couldn't say. Sometimes it's
four or five times a clay, probably more than that.
Q. Take meals to him reg·ularly?
A. Not all the time. Yes, sir.
Q. You go to inspect and see if everything is all right and
everything· is safe 1
A. Yes, sir.
Q. You haven't gone in to converse with him and talk with
]1im and that sort of thing, have you?
A. No, nor, sir. He'~ been an-unusually good prisoner. He
hasn't given me a bit of trouble.
Q. All you know about it. You never tried to observe his
mental condition or anything t
A. Haven't had anv cause to.
Q. No cause?
"
A. No, sir.
Q. You don't know anything about his past or what sort
of peculiarities he had.
A. Never saw him until they brought him there.
Q. All right.
\Yitncss stands aside.
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SAM "\VARE,
Sworn.
DIRECT EXAMINATION.

By Mr. Thompson:
Q. Mr. Ware, I believe you are Deputy Sergeant of the City
of Lynchburg?
A. Yes, sir.
Q. You know ''Buster'' McDaniel over here 7
A. Yes, sir.
Q. He's been in your institution up there since about the
middle of February?
A. Yes, sir.
Q. During the time he's been incarcerated up at the jail,
have you noticed anything peculiar about him?
A. No, sir.
Q. Has his conduct been anything- but that of a normal person?
A. Yes, sir, been all right; been an ideal prisoner ever since
he's been there.
Q. Appeared to be perfectly normal in every way~
A. Yes., sir.
CROSS EXAMINATION.

By Mr. Easley:
Q. You never carried on any ·conversation with him to find
out whether he was normal?
A. Well, I have talked to him some.
page 366 }- Q. But very little and very casually?
. A. Just have a few words to say.
Q. You'd say "Good morning'' and "Good night"?
A. Oh, yes.
Q. '' How do you feel?'' You don't talk to your prisoners¥
You couldn't observe them?
A. Nor, sir.
Q. You don't know anything about his pasU
A. No.
Q. You did not have your attention directed especially to
him?
A. N~, sir.
Bv the Court:
·Q. When is the first time you have ever heard about his
being crazy?
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Dr. Q. H. Barney.

A. Oh, just a day or two ago, I reckon, something like that.
By Mr. Easley:
.
Q. As a matter of fact, you never heard of him before in
your life, before he came up there 7 You didn't know him or
come in contact with people who did come in contact with him,
did you¥
·
A. No, sir.
Q. You .never had any opportunity to hear anything about
this.
page 367

~

RE-DIRECT EXAMINATION.

By Mr. Thompson:
Q. Who was the first person you heard suggest he was
crazyY
A. I just can't recall now at the time.
By Mr. Easley: I don't think that is competent. It is hearsay. He didn't know it. He had no opportunity to know.
Witness stands aside.
DR. Q. H. BARNEY,
Sworn.
DIRECT EXAMINATION.
By :M:r. Thompson :
Q. Dr. Barney, I believe you are a practicing physician iI1
the Town of Altavista Y
A. Yes., sir.
Q. I believe you are the examining physician for the Lane
Company?
A. Y.es., sir, that's right.
Q. Did you examine ''Buster'' McDaniel, Raymond McDaniel rather, on July 20th, 1942 f
A. Yes., sir.
Q. For what purpose did yon examine him t
page 368 ~ A. Well, this examination serves two purposes.
It is primarily to tell whether a man's physically
· :fit; also, to weed out men who are not fit, could not stand the
work; but men who have minor disabilities are employed and
they are told what they are and are placed by the Company
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Dr. Q. H. Barney.
where that will not be aggravated. It is for the protection of
both the Company and the employees.
Q. Do you examine them as to their mental condition f
A. This whole examination is one that is rather-it's not
a thorough examination like a life insurance one would be but
we do go into certain nervous and mental conditions. F'or
instance, we have three questions on hysteria, epilepsy and
chorea. If a man has never suffered from any of those things
and answers the questions intelligently and does not seem
extremely nervous, we usually put him down as all right.
Q. "\Vhat does your report show as to the condition of ''Buster"f
A. I reported his nervous and mental status as normal.
Q. All right, sir. Did you see anything unusual or anything to lead you to believe that anything was wrong with
that man's mind?
A. No, sir.
.
Q. Have you seen him since then 1
A. I think I saw him once. Yes., I saw him on
page 369 ~ July the 7th, 1943. That was for the removal of
a foreign body in his right eye while he was employed at the Lane Company.
Q. At that time did you notice anything to indicate that
the man was insane or anything wrong with his mind t
.A.. No, sir.
CROSS EXAMINATION.

By Mr. Easley:
Q. You did not examine for that?
A. This is merely a superficial examination.
Q. You don't pay any attention unless he seems extra
nervousf
A. If he is extra nervous or fails to answer the questions
intelligently;. We go into it superficially,-or if he has chorea
or epilepsy. We turn 'em down for epilepsy.
Q. In making that examination, do you make any inquir)'
as to the family history!
.A. None at all.
·witness stands aside.
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SHERIFF J. L. MILES,
Sworn.
DIRECT EXA1'IINATION.
page 370

~

By Ur. Thompson:
Q. Mr. Miles, have you visited the spot pu:r-ported to be the spot that Mr. Alfred was killed 1
A. Yes., sir.
Q. I show you a picture denominated '' Commonwealth Exhibit One" and ask you if that appears to be the spot. (Showing pliotograph to witness.)
A. ('Witness examines photograph) Yes, sir.
Q. Now, Mr. Tv£iles, you visited that spot. Please tell the
Court and Jury how close a person can get to that place in
a car.
A. ·well, this spot was pointed out to me. ·where the murder happened, I would say., was about half-way between the
colored school and the railroad, and I would say the distance
either way would be from a hundred to a hundred and fiftv
yards, as close as I could come to the spot in a car. The raiiroad would be the closest. You could get on the lower side.
The colored school is the closest spot on the other side. upper
side.
Q. All right. I show you ''Commonwealth's Exhibit No.
2'' and ask that you tell the Jury what that represents.
A. ('Witness examiries photograph) This is the bole that
was pointed out to me where the body was put the night of the
murder. This is a culvert (indicating on photograph) that
goes under the railroad, pipe that goes under the railroad, I
would say, about three feet. This is on the east
page 371 ~ side of the railroad and there's a hole here (indicating), where you see this dark place, from
four to five feet deep, with vines all over it. I'd say you could
put a good sized yearling in there and it would be hid pretty
good. It wouldn't be noticeable from the railroad or crossing
up here where the car was sitting· (indicating· point on photograph) when the body was removed.
Q. All rig·ht, sir. Now, did you on Friday after this murder_:_The killing was on niondav nig·ht-visit the home of
i\Ir. ::McDaniel? ._
·
~
A. Yes., sir, I visited the home of l\fr. :McDaniel on Monday, February 7th, about five o'clock. At that time I was
looking for Mr. McDaniel.
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J. L. Miles.

Bv the Court :
•Q. "\Then was that?
A. I was looking for l\Ir. :McDaniel.
Q. What date was that?
A. That was l\Ionday, February 7th.
By Mr. Thompson:
Q. You were looking for him on the 7th?
.li. That was Friday, February 11th, it was. Mr. Barnes
and Mr. ·woolridge and myself went to Mr. McDaniel's house.
We were looking for him. We went up and
page 372 ~ knocked on the door and Mrs. McDaniel came to
the door and said he wasn't there.
By Mr. Easley: I object to any hearsay.
By the Court: Don't say what anybody told you unless
J\fr. McDaniel was present.
A. "\Ye went on in the house. Mr. "\Voolridge and Mr.
Barnes stayed in. the living room where the family were. I
went on into the kitchen, into the back room and back into a
closet, and I didn't find Mr. McDaniel there. I came on out
and we left there.
By Mr. Thompson:
Q. l\Iay I ask you this, l\ir. Miles: Did you observe to sec,
whether or not Mr. McDaniel's family had anything to eat?
A. I didn't see anything in the vVorld in the house for 'em
to eat, in the room they were in, the wife and six little children.
It was really cold.
By Mr. Easley: I object to that.
Bv the Court: He said in his examination in
page 373 ~ cllief lie provided for 'em and they had plenty to
eat.
·
A. It wasn't any wood and very cold in that room where
they were. "\Yhen we left there we stopped do'wn the road
and told the preacher the condition the family was in and he
got in touch with people in Altavista through the Community
Chest, and to my knowledge I know there was food and wood
carried there.
Q. Through the Community Chest?
.A. (Witness nods head.)
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J. L. Miles.
Q. At the time you went there there wasn't food for that
family to eat in that house and no wood at the woodpile?
A. No., sir.
CROSS EXAMJNATION.
By Mr. Easley:
Q. Mr. Miles, you do not know whether a week's supply
had been put ·tl1ere or not?
.
A. No, sir, I do not.
Q. All right. It's in evidence here that orders for food
were written to the grocery man. Do you know whether he
can write or who wrote orders for the food?
A. I couldn't tell you.
Q. Did you see any reason why Mrs. McDaniel shouldn't
write an order to her grocer for any food if she needed it¥
A. I don't know of any reason why she
page 374 ~ shouldn't.
Q. No physical reason, was it?
A. No, sir.
Witness stands aside.
The Commonwealth rests.
(No Rebuttal Evidence is Introduced on Behalf of the Defense.)
The Court, Commonwealth's Attorney, Defense Counsel
and the Defendant Retire to the Judge's Chambers to Discuss
the Instructions.
By the Court: The Court ~ives Instructions NumbP.red
One, Two. Three, Four, Five, Sh., Seven, Eight, Nine, Ten,
Eleven, Twelve, Thirteen and Fourteen as offered by the Com.
monwealth 's Attorney.
The Court g·rants Instructions Lettered "A", "B", "C",
"D", "E", "F" and "G" as offered by Counsel for the accused.
page 375

~

The foregoing evidence on behalf of the Commonwealth of Virginia., Plaintiff, and Raymond
(Buster) McDaniel, Defendant, respectively, as hereinbefore
denoted, is all of the evidence that was introduced on the
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trial of this cause in Campbell County Circuit Court on
March 24th and March 25th, 1944.
teste:
This 16th day of June, 1944.

CHAS. E. BURKS,
JucTge.
page 376

~

The following instructions granted at the request of the Plaintiff, the Commonwealth of Virginia, and of the Defendant, Raymond (Buster) McDaniel,
respectively,, as hereinafter denoted, are all of the instructions that were granted on the trial of this case, being instructions numbered one to fourteen, inclusive, given at the
request of the Commonwealth, and instructions lettered A
to G, inclusive, given at the request of the Defendant, are all
of the instructions that were granted on the trial of this cafie
in Campbell County Circuit Court on March 24th and March
25th, 1944.
teste:
This 16th day of June, 1944.

CHAS. E. BURKS,
tTudge.
page 377

~

I further certify that the Defendant: by counsel, objected and excepted to the giving of instructions requested by the Commonwealth numbered 2, 5., 6, 7,
8, 9 and 13.
teste:
This 16th day of June, 1944.

CHAS. E. BURKS,
Judg·e.
page 378 } INSTRUCTIONS GIVEN ON BEHALF OF
THE COMMON.WEALTH:

1.
The Court instructs the jury that every man is presumed
to he sane, and to possess a sufficient degree of reason to be
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responsible for his crimes until the contrary is proved to the
satisfaction of the jury.

G.
C. E. B.

2.
The Court instructs the jury that murder is the unlawful
_
killing of a person by another with malice aforethought.
That murder by lying in wait, or by any wilful, deliberate,
and premeditated killing is murder of the first degree, and is
punishable with deat11, or by confinement in the penitentiary
for life, or for an? term not less than 20 years.
That the unlawful killing of a person by another with malice
but without wilfulness, deliberation, and premeditation is
murder of the second degTee., and is punishable by confinement
in the penitentiary not less than five years nor more than
twenty years.

G.
C.E. B.

3.
The Court instructs the jury that the ''malice
aforethought'' necessary to constitute the crime
of murder may be either express or implied. The
word ''malice" in the foregoing definition of murder is used
in a technical sense, and includes not only anger, hatred and
revenge, but every unlawful and unjustifiable motive. It is
not confined to ill will to any one or more particular persons,
but is intended to denote an action flowing from any wicked
and corrupt motive, done with an evil mind and purpose and
wrongful intention, where the act has been attended with such
circumstances as to carry in them the plain indication of a
heart reµ;ardlcss of social duty and deliberatelv bent on mischief; tli:ercfore, malice is iniplied by law from any wilful,
deliberate and cmcl act against another, however sudden.
Thus, on a charge of murder, malice is presumed from -the
fact of kiHing., ,vhen the killing has been proved and is unaccompanied by circumstances of palliation, and the burden
of introducing evidence to rebut such p1;esumption rests upon
the accused.
page 379

~

G.
C.E. B.
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4.
The Court instructs the Jury that to constitute a wilful,
deliberate and premeditated killing, it is not necessary that
the intention to kill should. exist any particular length of time
prior to the actual killing, it is only necessary that such intention should come into existence for the first time
pag-e 380 ~ at the time of such killing, or at any time previously.

G.
C. E. B.

5.
The Court instructs the jury that the la-w presumes that a
person using a deadly weapon to kill another acted with
malice, and the burden is thrown upon the person so using a
deadly weapon to overcome tl1is presumption. But if upon
a consideration of all the evidence you have a reasonable
doubt of whether he acted with malice or not, you should not
find him g·uilty of murder.

G.
C. E. B.

6.
The Court instructs the jury that a mortal wound given
with a deadly weapon, in the previous possession of the slayer,
without any, or upon very slight provocation, is., pri11ia facie,
wilful, deliberate and premeditated killing, and throws upon
the accused the necessity of proving extenuating circumstances.

G.
C. E. B.

7.
The Court instructs the jury that even though they may
believe from the evidence that prior to the shootpage 381 ~ ing in question the deceased Roy Alfred tl1reatened to kill the said accused, Raymond :McDaniel,
or to do him grievous bodily harm ; yet if you further believe
from the evidence bevond a reasonable doubt that the said
accused, Raymond McDaniel, feloniously planned and de-
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signed to have the said deceased, Alfred, appear at the time
and place of the shooting with the intent to kill him, and that
pursuant to such plan and design the said Alfred did appear
and. while lying in wait., or whether lying in wait or not, the
said accused, Raymond McDaniel, wilfully, deliberately, and
premeditately shot and killed the said Alfred, then you shall
find the accused, Raymond McDaniel, guilty of murder of the
first degree.

G.
C. E. B.

8.
The Court instructs the jury that the rule of law is that a
man shall be taken to intend that which he does, or which is
the necessary consequence of his act.

G.
C. E. B.

9.
The Court instructs the Jury that in order to establish the
charge of murder against the accused it is not necessary for
the Commonwealth to prove the motive of such murder.

G.
C. E. B.
page 382 ~

10.

The Court instructs the Jury that the only inquiry you
have with reference to the sanity or insanity of Raymond
McDaniel, is at the date and time of the alleged murder of
Roy A. Alfred ..

G.
C. E. B.
11.
The Court instructs the jury that the prisoner is presumed
to be sane and responsible for his acts until the contrary appears, and if he relies on insanity or mental irresponsibility
for any cause as a defense, then the burden of proving such
insanity or mental irresponsibility rests on the prisoner.
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When the commission of the offense alleged in the indictment
has been established and. proof adduced that the prisoner
committed the same., then it is not sufficient for the prisoner
to raise a reasonable doubt as to bis sanity or mental responsibility, but he must go further and prove to the s~tisfaction
of the jury that be was insane or mentally irresponsible at
the time of the commission of the crime.

G.
C. E. B.

12.
The Court instructs the jury that if they believe beyond a
reasonable doubt from the evidence that the offense charged
in the indictment was committed by the prisoner,
page 383 ~ then, although the jury may further believe from
the evidence that at the time of the commission
thereof, the prisoner's reason and mental capacity on account
of partial insanity, a low order of mentality, feeble-mindedness, or from any other cause was defective and below the
normal or average standard, yet if the jury should still further believe from the evidence that the prisoner at the time
of the commission of the alleged offense understood tl1e nature and character of his act and its consequences, and had a
knowledge that it was wrong and criminal, and a mental power
sufficient to apply that knowledge to his own case, and to
know that if he did the act he would do wrong and receive
punishment., and possessed withal a will sufficient to restrain
any impulse that might arise from such defective or subnormal mind, then the prisoner is fully responsible for his
act.

G.

O.E.B.

13.

The Court instructs tl1e jury as a matter of law that in
considering the case the jury are not bound to go beyond the
evidence to bunt up doubts nor must they entertain such
doubts as are merely chimerical or conjectural. A doubt to
justify ,.an acquittal must be reasonable and must arise from
a candid and impartial investigation of all the evidence in
the case, and unless it is such that the same kind
page 384 ~ of doubt interposed in a graver fransaction of
life it would cause a reasonable and prudent man
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to hesitate and pause it is insufficient to authorize a verdict
of not guilty. If after considering all the evidence the jury
can say they have an abiding conviction of the truth of the
charge, they are satisfied beyond a reasonable doubt.

G.
C. E. B.
14.

The Court instructs the Jury that in determining the weight
to be given to the testimony of different witnesses in this
case, the Jury are authorized to consider the relationship of
the witnesses to the parties, if the same is proved; their interest, if any, in the result of the case, their temper, feeling;
or bias, if any has been shown; their demeanor while testifying; their apparent intelligence and their means of inf ormatiou; and to give such credit to the testimony of such witnesses as under all the circumstances such witness seems to
be entitled to.

G.
C. E. B.

page 385

~

INSTRUCTIONS GIVEN ON BEI-1..L\.LF OF
THE DEFENSE:

A.
The Court instructs the jury that except as to the defense
of insanity,, the defendant is presumed to be innocent and
that this presumption follows the defendant through the trial
and applies to each and every stage thereof. This presumption of innocence is not a technicality of law or a mere matter of form but an important and substantial right of the defendant, which it is the duty of the jury to observe and respect in considering their verdict.

G.
C. E. B.

B.
The Court instructs the jury that except as to the question
of the sanity or insanity of the defendant, the burden of
proof rests upon the Commonwealth to prove the guilt of the
accused of every element of the offense charged beyond area-
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sonable doubt, and if there is in the minds of the jury any
reasonable doubt as to any of the o·uilt of the defendant of
all of the elements of the offense clrnrges, the law makes it
their duty to acquit him, and that mere suspicion or probability of his guilt, however strong, is not sufficient to convict, nor is it sufficient if the greater weight of the evidence
supports the charge in the indictment. But to
page 386 ~ warrant a conviction, his guilt must be proved so
clearly, and the ·evidence thereof must be so
strong as to exclude every reasonable hypothesis of his innocence. But this instruction does not apply to the burden
of proof of the defendant's sanity or insanity, which is covered by a separate instruction.

G.
C.E.B.

C.
The Court further instructs the jury that a reasonable
doubt is such a doubt as would cause a reasonable prudent
and careful man to pause and hesitate before acting in the
graver affairs of life.

G.

C. E. B.

D.
The Court instructs the jury that murder is the unjustifiable killing of a human being by a sane person with malice
aforethought. Murder may be murder in the first degree
or murder in the second degree. Murder in the first degree
is murder by poison., lying in wait, strangulation, or any other
wilful deliberate and premeditated murder. All other murder
is murder in the second degree.
page 387 }- The Court further instructs the jury that every
murder is presumed to be murder in the second
degree and the burden rests upon tbe Commonwealth to raise
it to murder in the first degree, and the burden rests upon
the accused to prove that the killing was manslaughter or
justifiable homicide.
Murder in the first degTee is punishable by death or by con-·
finement in the penitentiary for life or for any term not less
than twenty years.
Murder in the second degree is punishable by confinement
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in the penitentiary for any term of not less than five years,
nor more than twenty years.

G.

C. E. B.

E.
The Court instructs the jury that the Commonwealth's witness, Lewis Morris, having been indicted as an accomplice in
the killing of Roy Alfred, his evidence must be received and
acted upon with great caution.

G.
C. E. B.

F.
The Court instructs the jury that even though they believe
from the evidence that the defendant was sane at the time
of. the killing still if they further believe from the evidence ·
that the defendant and Roy Alfred had been on unfriendly
terms and defendant had lent money to Alfred
page 388 ~ and subsequently they had fallen out on account of
real or imaginary grievances and on the night
of the killing defendant had sent for Alfred for the purpose
of coming to a peaceful understanding with him about their
differences and without any intent of provoking trouble or
doing violence to him and that when the defendant started
to talk to said Alfred about such grievances the said Alfred,
without provocation, reached for his hip pocket and under
all of the pre-existing· and surrounding circumstances it reasonably appeared to the said defendant and he honestly believed that he was then in imminent danger of serious bodily
injury or death at the hands of said Alfred, then the said
defendant was justified and guilty of no crime in protecting
himself by such means as he deemed proper even to the said
extent of shooting said Alfred. And this is so even though
it afterward developed that the said Alfred was in fact not
armed, and that the defendant's danger was apparent only
and not real.

G.

C.E.B.

•
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G.
· The Court further instructs the jury that the law presume~
every man to be sane, and so far as the defense of insanity
is concerned, the burden rests upon the defendant to prove
to the satisfaction of the jury,, but not beyond every reasonable doubt, that he was insane at the time of the
page 389 ~ killing. If the jury are so satisfied they should
acquit the defendant on the ground of insanity
and so state in their verdict; if the jury are not so satisfied,
then they should not acquit on that ground.
On the other hand, as to the defense of justifiable homicide,
while the burden of proof rests upon the defendant to establish this defense, it is not necessary for him to prove it beyond
all reasonable doubt or even by a preponderance or greater
weight of the evidence, but only to the extent of raising a rea- ·
sonable doubt in the minds of the jury as to whether the killing was done maliciously or whether it was done in self defense as set forth in Instruction F. And, therefore, if upon
a consideration of all of the evidence, the jury entertain any
reasonable doubt as to whether the killing was done maliciously or whether it was done in self defense, the jury should
find the defendant not guilty.

G.
C. E. B.
By Mr. Easley: The defendant by counsel objects and e:x
cepts to the giving of the following instructions offered by
the Commonwealth's Attorney upon the ground$ hereinafter
stated: No objection to Number One. Instruction No. 2 is
objected to upon the ground that while true as an abstract
statement of law, it.is not correct and is misleadpage 390 ~ ing in the present case because it lrns left out of
the question entirely the defense of insanity,,
which is raised in this case, and the defendant relies on tht
case of Wessels versus Comnionwealth, 164 Va., 664. Instruntion No. 3, no objection. Instruction No. 4, no objection. Instruction No. 5 is objected to because it leaves out entirely
from consideration the question of the sanity or insanity of
the defendant. Instruction No. 6, same objection as to-Number Five. Instruction No. 7, game as last above. Objer.tio11
to Instruction No. 7 is especially important because it winds
up with a positive or mandatory instruction to the jury to
find the defendant guilty of murder in the first degree. Instruction No. 8 is objected to because it does not apply in the
case of an insane person and this instruction leaves out all
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question of insanity. Instruction No. 9 is objected to because,
while it states an abstract proposition of law correctly, it is
misleading· in that it should go further and state that it is,add that lack of proof of any motive is a very strong consideration tending to prove the innocence of the defendant,
and while it may not be necessary, it is a very important matter of proof in any criminal case. Instruction No. 10, no objection. Instruction No. 11, no objection. Instruction No. 12,
no objection. Instruction No. 13 is objected to because it is
all framed upon the presumption or rather calculated to tell
the jury when they are satisfied beyond a reasonpage 391 ~ able doubt and does not state the converse of the
proposition, that if upon a fair consideration of
all of the evidence, both for the defendant and for the Commonwealth, there remains a reasonable doubt as to any element of the offense charged or if the jury do not have an abiding conviction of the truth of every element of the offense,
then they should acquit the accused. Instruction No. l 4, no
objection.
The Court, Commonwealth's Attorney, Counsel for Defense
and the Defendant Return to the Courtroom and ·the Trial
Continues.

By the Court: Gentlemen of the Jury, you have very
patiently listened to the evidence in this case and it is the
practice of the Court in all such cases to tell you that you
are the sole judges of the evidence and that you are also the
sole judges of the credibility of the witnesses who have testified before you. The Court further tells you thai it. is the
duty of the Court to instruct you as to the law of this case
and the law is set forth and embraced in a set of instructions.,
which the Court will presently read to you. Now, these instructions are the instructions of the Court and are not instructions either of the Commonwealth's Attorney nor of
counsel for the accused. They are tlie instrucpage 392 ~ tions of the Court. The Court further tells you
that you shall consider all of the instructions, one
with reference to another. It is not proper to pick out one
instruction and base your findings solely upon that. You
must read all of the instructions and consider them as a whole.
(The Court then read the insttuctions to the Jury as quoted
above.)
·
The case was argued before the Jury by the Attorney for
the Commonwealth and by the Attorney for the Defense, in
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the presence of the Defendant, and thereupon the Jury retired
to its room to consider of its verdict.
'
After due consultation and deliberation the Jurv returned
to the courtroom and reported that it had reached a verdict,
as follows:
"We, the Jury, find the defendant guilty of murder in the
first degree as charged in this indictment, and fix bis punishment at death". Signed, J. R. Yates, Foreman.
The verdict was received by the Court and the jury was
discharged and dismissed.
By :Mr. Easley: If your Honor please, the defendant by
counsel moves to ·set aside the verdict of the Jury and to grant
a new trial upon the ground that the same is contrary to the
law and the evidence., without evidence to support it, and
contrary to the weight of the evidence as required by law,
and upon the further ground of the errors of the Court in
the rulings upon instructions as noted at the time
page 393 ~ the inst.ructions were argued and given, and for
errors committed during the progress of the trial,
as shown by the record in this case. I would like to be heard
in argument on that motion.
By the Court: Mr. Easley, can you show the Court anything that has not already been heretofore presented in favor
of your clefenclant ¥
By Mr. Easley: I would like to have an opportunity to do
so. I don't think I could do so tonight.
By the Court: I just wanted to know.
By Mr. Easley : I think I can, sir.
By the Court: This is a serious case as far as your client
is concerned. I have listened to tl1e evidence very carefully
and I have studied the law and I worked rather conscientiously
and patiently over the law in the case; I am rather familiar
with the instructions tliat were given; and I am inclined to
the opinion that there is no prejudicial error in the instructions. With reference to the evidence, there were
page 394 ~ very few exceptions made to the evidence. There
was one exception, one objection and exception
made to the ruling of the Court, with reference to which I
was satisfied at the time, but, of course., I may have committed error. I may have committed error in the giving of
· the instructions. Now, it is not for me to pass upon the
weight of this evidence. That was presented to the Jury and
I have endeavored throug·hout the trial to see that the rights
of the accused ,vere protected and not prejudiced. If the
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Court has committed any acts that were prejudicial to the accused, the Cburt is not conscious of it, but, as I say, I may
have committed error. Now, as to the weight of the evidence,
without having had the opportunity to go over a transcript
of it but as I recall it now, I have it pretty clear in mind. I
have no doubt in my mind. that the evidence justified the verdict. I have no doubt in my mind. I think it is a Jury question and think that any other verdict than the verdict in the
first degree would have been error, and, of course, it is not
for me to say whether the penalty should have been the highest. The highest penalty provided by law was imposed. I
have no hesitancy in saying that the evidence justified it and
I think that the Jury can sleep with a clear conscience, but
it is not for the Court to say what he would have done. That
is not any of my business. I don't think it is proper. I think
that the Jury is to be congratulated for facing
page 395 } the task that it did. It is a disagreeable thing. The
most disagreeable thing that courts have to do
is to decide such matters. I am very thankful that under the
law this responsibility could be removed from the Court and
placed in the hands of ~welve competent jurors who have apparently faced their duty, task with courage and conscientiousness. And, as far as the evidence is concerned, there is
no doubt in my mind that the verdict is justified by the evidence and no court would be entitled to set it aside on the
ground of insufficieil~y. But, I will not say that I didn't commit error and J think, in view of the gravity of the case, you
are entitled to be heard if you so desire to be heard, and I
will grant you that indulgence and will hear you on any matter that you wish to be heard on. I am saying that for the
benefit of my own conscience and feeling about the case as
well as for the benefit of the Jury, the verdict is justified by
the evidence and it is clearly within the evidence. And, I
will say this : any verdict of less than murder in the first degree would have been error. Now., then, the punishment was
within the limits. The minimum punishment was twenty years
in the penitentiary and the extreme penalty was death. The
Jury saw fit to impose the death penalty. That is within the
limits. Your conscience is clear ( addressing the Jury). Can't
anv man and no court can disturb that. If I have committed
..
error, that is another thing. That is my responpage 396 ~ sibility.
April 20th, 1944, was the date set for the hearing of the
arguments .
.End of trial.
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Virginia:
In the Circuit Court for the County of Campbell.
Commonwealth of Virginia

v.
Raymond (''Buster'') McDaniel
April 20th, 1944.
Before Hon. Charles E. Burks, Judge.
Counsel for Commonwealth: S. J. Thompson.
Counsel for Defendant: John D. Easley.
page 397

r

By the Court : I believe there is to be heard
at this time a motion to set aside the verdict of
the Jury that was rendered in the case of Commonwealth
versits Raymond McDaniel. I believe that verdict was rendered on March the 25th, 1944.
By Mr. Easley: If your Honor please, I'd like first thing,
on my additional or subsequent ground of the motion to set
aside the verdict on the g·round that there was a separation
of the Jury, according to the affidavit which I sent to the
Court and the Commonwealth's Attorney, I ask leave to file
the written motion and the affidavit accompanying it, a copy
of which has been furnished.
By Mr. Thompson: May I have a copy of the motion., if
you have it!
By Mr. Easley: Certainly.
By the Court : The motion, as the Court understands, is
to file an affidavit and a motion setting forth additional
~rounds for setting aside the verdict.
By Mr. Easley: Yes, sir.
page 398 r By the Court: 'Who made the affidavit1
By Mr. Easley: Mr. Maxey.
By the Court : Very well, let them be filed.
By Mr. Easley: If your Honor please, while I am about
that, I have also prepared another little more extensive statement of the grounds of the motion which I made on March
25th after the J urv returned their verdict.
·
By the Court: ·noes that statement of the grounds include
the additional ground· that the Jury was separated contrary
to law?
By Mr. Easley: This includes the whole thing·. I may say
this in explanation, that arµong the grounds stated after the
Jury returned the verdict was for errors in the progress of
the trial. At that time, of course, the transcript had not been
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written out. After having gotten the transcript of the whole
trial, I have now gone into those matters in detail and I have
set them out in these more elaborate grounds.
page 399 ~ By the Court: Now, then., you have just handed
the Court a statement of grounds for a motion for
a new trial and that is every ground upon which you are relying.
By Mr. Easley: Yes, sir.
By the Court: I am very glad to haYe this statement of
all of the grounds. I think it is only fair to yourself and also
fair to the Court.
By Mr. Easley: I thought it would be helpful.
Bv the Court: The Court wants to know what all the
grounds are and is entitled to haYc them, I think, in concrete
form. Let the statement of the grounds of the motion for a
new trial be filed.
By Mr. Easley: I take it your Honor will take up the subsequent motion on the ground of separation of the Jury sc,
that the witnesses may be heard on that point. Of course,
there are no witnesses as to the other grounds. They are
based on the record as made. As to this new ground, ascertained and discovered subsequent to the trial, I would like to
introduce evidence.
The following evidence on behalf of the Commonwealth of Virginia, Plaintiff, and of the De·
fendant, Raymond (Buster) McDaniel., respec..
tively, as hereinafter denoted, is all of the evidence that wa~
introduced before the Circuit Court of Campbell County, Virginia, on April 20, 1944, upon the hearing of the said Defend..
ant's supplemental and additional motion to set aside the
verdict of the jury on the additional ground that the jury
was separated during the progress of the trial before the
jury on March 25th, 1944.
And I do further certify that the following transcript of
the said evidence and of the said hearing of said motion,
which is identified by the Judge's signature at the end thereof, clearly shows the incidents of the hearing on the said motion on the 20th day of April, 1944., the Court's ruling on the
said motion based upon that ground, and the Defendant's exception thereto.
page 400

~

Teste:
This 16th day of June, 1944.
CHAS. E. BURKS, Judge.
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page 401 } State of Virginia,
County of Campbell, to-wit:
AFFIDAVIT.
Before me, Ahna Stowers Pickrel, a Notary Public in and
for the County aforesaid, in the State of. Virginia, came J .. P.
:Maxey and made oath before me in my said county that he
was present at the court house of Campbell County, on Saturday, the second day of the trial of Raymond (Buster) McDaniel, for the murder of Roy A. Alfred, that being the 25th
day of March, n->44; that before the Court convened, the crowd
had gathered in the Courtroom and every seat was occupied,
and Sheriff Miles came into the courtroom with the jury and
took them into the jury room and some time later, about 4
or 5 minutes, one of the jurors, whose name affiant does not
know, as affiant was not personally acquainted with many of
the jurors, came into the courtroom and asked where the jury
had gone; that someone told him that the jury had gone into
the jury room and he then went on down the aisle and around
into the jury room with the rest of the jurors; that a"fnant
was sitting next to the aisle, about the second seat from the
front door of the courtroom; that affiant does not know where
this juror was when the rest of the jury were taken to their
room, but that there was a large crowd in attendance and a
great many people outside of the court house as well as inside of the courtroom when the above incident occurred; that
while affiant does not know the name of the juror in question,
affiant would know him if he saw him, because he
page 402 r was a heavy-set man of medium height or less, and
had a peculiarity about one of his eyes.
In Testimony "Whereof, the said affiant has hereunto subscribed his name :

J.P. MAXEY,
Affiant.
Subscribed and sworn to before me in my said County, this
14th day of April, 1944.

ALAI.A STOWERS PICKREL,
Notary Public.
0
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My commission expires Jan. 9, 1945. I was commissioned
as Alma Lee Stowers.
Filed in open Court, April 20, 1944.

C. vV. WOODSON.,
Clerk.
page 403

~

Virginia :

In the Circuit Court of Campbell County, April 20, 1944.
Commonwealth

v.
Raymond (Buster) McDaniel.

:MOTION..
Now comes the Defendant, Raymond (Buster) McDaniel,
and renews his motion to set aside the verdict of the jury
rendered ag·ainst him on the 25th day of March, 1944, upon the
new and additional ground that during the progress of the
trial and before the jury considered of their verdict on the
25th day of March, 1944, there was a separation of the jury
contrary to law, in that before the trial was resumed after a
recess on that day, all of the jurors except one was conducted
into the .Courtroom and into the Jury room,and that one of the
said jurors was left behind outdoors and not come into the
Courtroom until some four or five minutes after the jurors
had entered the Jury Room., as aforesaid, when the said juror
came into the said Courtroom and inquired of a bystander
where tlie rest of the jury was, and upon being informed,.
went to, and entered, the Jury Room where the rest of the
jury were; that at the time of the said separation, there was
a very larg·e crowd in attendance upon the Court, both in the.
Courtroom and outside, during the said separation, and the
said crowd had manifested a great deal of interest in the said
trial; and that the said Defendant did not learn, and bv the
exercise of reasonable diligence could· not "have
page 404 ~ learned, of the said separation until after the
jurors had returned their verdict and the Court
had adjourned or recessed for the day.
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J.P. Maxey.
This ground of Defendant's motion for a new trial is in
addition to grounds heretofore assigned.
JOHN D. EASLEY, p. q.
Filed in open Court., April 20, 1944.

C. vV. WOODSON, Clerk.
page 405

~

EVIDENCE INTRODUCED ON BEHALF OF
THE DEFENDANT:

J.P. MAXEY,
Sworn.
DIRECT EXAMINATION.
By Mr. Easley:
Q. Mr. Maxey, will you please, sir, state your age, residence and occupation.
A. 67, Altavista, carpenter work.
Q. Were you present at Campbell County Court House at
the trial of the defendant here on March 24th and March
25th?
A. Yes., sir.
Q. Both days Y
A. Yes., sir.
Q. I will ask you first whether or not you are related or
kin to any of the parties involved in this matter?
A. Nor, sir.
·
Q. On the second day of the trial, according to an affidavit
I believe you made, an affidavit here about the separation
of one of the jurors from the rest of the Jury T
page 406 ~ A. Yes., sir.
Q. I wish you'd please tell the Court when that
occurred and where you were.
·
A. I was up on that second bench on this end. The rest
of the Jury come around and went in here (indicating Jury
Room on his right).
Q. Second bench from the door?
A. On that side (indicating left side of Courtroom as you
enter). This fellow come in and asked this fellow where the
rest of 'em were at, after the Jury had come in.
Q. After the Jury had filed into the Courtroom around into
the Jury Room Y
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J.P. Maxey.
A.
Q.
A.
Q.
A.
Q.

Yes, sir.
Sometime later another member of the Jury came inf
Yes, sir.
And inquired where the Jury was?
Yes, sir.
Was he informed where they were?
A. Somebody told him they had come on around here. He
was standing in the aisle here. He asked somebody and come
around and went in there too.
Q. ·was that a member of the Jury?
A. Yes, sir.
page 407 ~ Q. Do you know bis name?
A. Nor, sir. I'd know him if I'd see him.
Q. Do yon see him in the Courtroom?
A. Yes, sir, yonder he is right over yon.der (pointing to a
man in the Courtroom).
Q. I will ask the g·cntleman to please stand up.
The gentleman stands .

.A. That's the fellow.
By the Court: (Addressing Mr. Elliott, the gentleman who
stood up) What are your initials?
By Mr. Elliott: D. C. Elliott.

A. I didn't know his name but that is the fellow.
Q. Are you positive of your identity of that being the
man?
A. I know that's the fellow.
Q. Now, about how long a time elapsed from the time that
the rest of the Jury had come in and gone to their room before this juror came into the Courtroom?
A. I don't know, just a few minutes, three or four minutes,
maybe five.
Q. Three or four or five minutes?
A. ,Just in a few minutes.
page 408 ~ Q.
as the Court in recess?
A. Yes., sir.
Q. Or in session?
A. Coming in after recess.
Q. Coming in after recess. Was there anybody else in the
Courtroom?
A. Yes, sir, all full back there.
Q. The Courtroom ,vas crowded t

,v

j

i

!

l
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J.P. Maxey.
.A. Yes, sir.
Q. "\Vas any crowd outside the Courtroom f
A. It was when I come in off the porch.
Q. A big crowd and a great deal of interest in this case,
wasn't there ?
A. Seemed to be ; yes, sir.
•
Q. All right, you may examine.
CROSS EXAMINATION.

By Mr. Thompson:
Q. Now, Mr. l\faxey, when did you say this wast
A. It was after recess.
Q. At noon?
A. Yes, sir.
Q. Are you sure about that?
A. I think it was recess.
Q. I just want to know if you are sure about the time.
A. I think it was after noon session.
page 409 ~ Q. Are you positive of it¥ I just want to know
if you are or aren't.
A. I won't be real positive of that.
Q. You won't be positive. All right, sir, did you see this
Juror talk to anyone, other than to ask that question?
A. No, sir. I was on the second bench. He didn't ask
me. He asked somebody else. When I come in right behind
the Jury,, the porch was crowded out there. They come on
in. He come on in a few minutes and asked where thev was
~

.

Q. ·was anybody talking to him or did he simply ask that
question and go immediately to the Jury Room?
A. Just asked that question and went on in there.
Q. You didn't see him speak to anyone else at all?
A. No, sir.
Q. U nhuh. Did you see any other members of the Jury
talking to anyone in the crowd?
A. Nor, sir.
Q. The rest of the Jury, when they came on in, went on in
their room withoµt speaking or talking to anyone or anyone
talking to them?
A. Yes, sir.
page 410 ~ Q. That man was a few minutes behind when
the others came in and asked where the Jury was,
and immediately went to his room f
A. Yes, sir.
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J.P. Maxey.
By the Court:
Q. Mr. Maxey, did you hear anybody speak to the juror!
A. Nor, sir, didn't say a word.
Q. Did you hear anybody speak anything about this case
where this juror could hear it Y
A. Nor, sir,.he come on in and asked and then he come
on in and went in here.
Q. All ·you heard wasA. He asked where the rest of the jury went.
Q. He asked in a general way where the Jury was and then
went on in the Jury Room Y
A. Yes, sir, that's right. ·
Q. And what the Court would like to know is whether anybody spoke to him.
A. I didn't see him speak to anybody.
Q. About the case or about any other matter Y
A. I didn't hear anybody.
Q. Did you hear him speak to anybody Y
A. Nor, sir.
Q. Was he by himself or with an officer!
A. He was by himself. ·
page 411 ~ Q. Nobody else was with himf
A. Nor., sir.

RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. Mr. Maxey, were you so situated on the second seat
there from the door that you could have seen or heard him
talking to any of the crowd outside Y
A. Nor, sir, the door was shet. I couldn't of heard him
out there.
Q. If anyone had been talking in his' presence or to him
outside, you could not have seen or heard that?
A. The door was shet.
Q. You do not lmow. what occurred in the three or four or
five minutes before he came in Y
A. Nor, sir.
By the Court :
Q. You say it was three or four or five minutes after the
other jurors came in Y
A. Yes, sir.
Q. That he came inf
I

I
l

l
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Bentley 111. Hall •.
A. Yes, sir, that's right.
Witness stands aside.
page 412

~

BENTLEY :M:. HALL,
Sworn.

DIRECT EXAMINATION.
By Mr. Easley:
Q. Mr. Hall, you are Mr. Bentley M. H~ll?
A. Yes, sir.
Q. Will you please state your age. residence and occupa.
tion?
A. 51 years old and a textile worker.
Q. And you live near Altavista?
A. About five miles out from Altavista.
Q. About five miles out from Altavista. That is in Camp,
bell County, is it not Y
A. Yes, sir.
Q. Mr. Hall, are you in any wis~ related to any of the parties or interested in this matter Y
A. No., sir.
Q. I believe you were summoned on some minor matter for
the Commonwealth for the trial of this case, were you not?
A. Yes, sir.
· Q. Mr. Hall, I wish you'd please state whether on the
· second day of the trial, that is March the 25th, just before
Court convened, any man on the outside inquired wl1ere tlre
rest of the Jury was.
This was before
A. Well, this wasn't during a recess.
Court that morning I seenpage 413 ~ Q. They adjourned over for the day until the
1
next morning?
A. Before Court opened the next morning.
Q. · Before Court opened the next morning 1
A. Yes, sir.
Q. Did you see the Jury that morning?
A. Yes, sir.
Q. Where did you see the Jury first f
A. The Jurv come from across the street over yonder,
come across and come on in the Courtroom.
Q. Did they go to the rear of the Court House?
A. No., sir.
Q. They did not f

(
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' A. No., sir.
Q. And the Jury came on into the Courtroom f
A. Yes, sir, that's right.
Q. Well, a bout how long after that did you see somebody
come in and inquire where the rest of the Jury was?
A. About two or three minutes.
Q. About two or three minutes. The Jury was then inside
the Courtroom?
A. That's right.
Q. And where was this gentleman you saw?
A. He come on down, walked the sidewalk and come on
down to come on up here. He spoke to someone,,
pag·e 414 ~ "vVllich way did the others go?", and he says,
'' In the Courtroom''.
Q. ·where did he go then?
.A. He come on in the Courtroom.
Q. Was there much of a crowd out in the Courtroom, street
and yard?
A. There was several on the porch and on out in the yard,
too.
Q. Unhuh. Do you know who that man was?
A. No, sir, I didn't know him.
Q. Do you know what sort of looking man he was? Was
there any peculiarity about him 1
A. Yes, sir. he looked kind of funny out one eye.
Q. v\rould you recognize him 1
By the Court :
· Q. ·would you recognize him if you'd see him now?
A. Yes, sir.

By Mr. Easley:
Q. Is he in the Courtroom Y
Mr. Elliott stands.

A.'. He come on in and inquired where the others went. He
didn't say "Jury". He said, "Which way cJid the others
go?"
page 415 ~ Q. Do you know where he was at tl1e time the
other Jurors came in?
A. I see him on the street, kind of walking down the sidewalk, and he come on in. That's all I know about it. I didn't
know where he was at.
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Q. If I am wrong, please correct me, sir. Did I understand
you to say that tl1ing occurred, he asked somebody about
where the rest of the Jurors were, two or three minutes after
the rest of the Jury had come in the Courtroom?
A. tTust a few minutes, two or three minutes.
Q. Well, now, before he spoke or before he came up right
there where he was when he did speak, you hadn't noticed
him beforef
A. I noticed him come walking on before he spoke.
Q. Where did he come from?
A. I don't know where he come from. ·1 just seen him on
the way up to the Court House on the sidewalk.
Q. The :first time you saw him was directly in front of the
Courtroom?
A. Come walking down the sidewalk.
Q. You don't know where he had come from when he came
walking up?
A. No., sir.
page 416 ~ Q. Or whether he had spoken to anybody or
anybody had talked to him or noU
A. No, sir.

CROSS EXAMINATION.
By l\fr. Thompson:
Q. Mr. Hall, who was with you?
A. l\fr. Maxey was standing there.
Q. Standing there with you ·f
A. Yes, sir.
Q. Mr. Maxey just testified that he was inside of the Court~
room at the time that Mr. Elliott came in.- Are you sure he
was on the outside with you 1
A. Yes, sir, he was outside with me.
Q. Well, now, from the time you saw l\fr. Elliott coming
down the sidewalk, coming in coming up here, did you see him
speak to anyone or talk to anyone, hold any conversation with
anybody other than to say "Where did the others go!"
A. That's all I heard him say.
Q. That's all you heard him say. Did you see anyone speak
to him?
A. The other fell ow was standing down the street. He
said, '' ·which way did the others go f''
Q. And the fellow said, ''In the Court House"? That's
all that was said?
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A. That's all that was said. That's all I seen
him speak.
Q. And what time was that., Mr. Hall t
A. A little bit before ten o 'elock that morning.
Q. Just before· Court convened that morning?
A. Yes, sir.
Q. In other words, the Jury was coming in so as to begin
that day!
A. Yes, sir.
Q. I think that's all.

page 417

~

RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. Mr. Hall, was he coming towards the Court House entrance from towards the hotel up here f
A. Across the street, over here at this little lunch room.
By Mr. Thompson:
Q. Ike's Place 1
A. Yes, sir.
By Mr. Easley:
Q. "\Vhen you first saw him Y
A. He was on the sidewalk when I saw him.
Q. On this side Y
A. Yes, sir.
Q. vYas that sidewalk the one right np here at
page 418 ~ the corner of the Court House yard?
A. This one coming this way and comes on up.
Q. I see, and where did you see him strike the sidewalk t
A. I didn't see. He was on the sidewalk.
Q. When you first saw him was he on the sidewalk on this
sideY
A. Yes, sir.
Q. How far from the enrtance to the Court House?
A. Just up there as he passed where the building was at.
He come across from that place over yonder, hit the sidewalk
and come on down.
Q. I don't understand with reference to the building.
A. The building on the corner.
Q. Down this side, this way, and sort of south f
A. Towards the Bank.
Q. In that direction Y I see.
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.A. Yes, sir.
Q. .And he was on the sidewalk here in front¥
.A. Yes, sir.
Q. And how far, if you know, from the entrance to tht.
Court House yard?
A. Up there next to that building.
Q. Did he step over the wall down there 1
A. No., sir, he come down the sidewalk.
page 419 ~ Q. For the purpose of the record, how far would
you say he was from you when you heard that 1
A. I was on the porch, standing on the porch, and he was
on the sidewalk.
Q. Well, what I'm trying to get at, Mr. Hall, is this. This
is put down in the record, you see, and I'd like for the people
who are not familiar with the local situation here to get some
idea about what distance this was between you and Mr. Elliott when you heard that remark.
.A. Distance from the porch right to the entrance wher~
he was in, wba tever it might be.
Q. For the purpose of the record, about what distanc<:
· would your Honor say that would be?
By the Court: I didn't quite understand the distance.
By Mr. Easley: Distance from the porch to the entrancb
when you turn off the sidewalk right in front to the Court
House.
By the Court: You mean in front of the lot on which the
Court House is?
By Mr. Easley: "\Vhen you turn off the sidewalk
page 420 ~ and starting up towards the steps.
.
By the Court: I suppose it is about forty feet
from the sidewalk to the steps. That is my guess.
By Mr. Easley: To the porch where he was standing. 1
wanted to get that straight.

Q. That is where you heard the remark¥
A. Yes, sir.
Q. And had you seen him before be made that remark!
A. Yes, sir.
Q. You saw him wl1en he was down here at the corner?
A. Walking down the sidewalk.
Q. Coming toward the entrance to the Court House?
A. That's right.
Q. That distance would be about fifty feet from the entrance down here to the corner of the Court House f
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A. Back towards the Bank. It wasn't much difference from
me to there than it was from him to the corner.
Q. ·were there groups of people there t
A. People going and coming.
page 421 ~ Q. People were talking. I don't suppose you
heard what any of them said much except when
he asked where the Jury was f
A. That's all I heard him say.
Q. Sir?
A. That's all I heard bim say.
Q. Then did he come on into the Courtroom f
A. Yes, sir.
Q. And you say Mr. Maxey was outside on the porch with
·
vou then f
~ A. Yes, sir.
Q. Did you all come in afterward f ·
A. No., I waited to come on in because we bad to sit back
in yonder (indicating witness room).
Q. You were a witness and you had to stay out? Mr. Maxey
came on in?
A. I reckon he did.
Q. You can't say f You did not see him come into the
Courtroom and ask a question T
A. 1\Iine was before. His was at recess. I didn't see him
at a recess.
Q. Even if he was mistaken about the time and it happened
in the morning, you couldn't say he didn't come inside?
A. The Jury come in before be did. The stray one got in
before be come in.
page 422 ~. Q. What I'm trying to get at: Are you in a
position, even at that very time on that very occasion, to say Mr. Maxey didn't bear him ask that after he got
inside?
A. He couldn't have heard him inside on that occasion. He
didn't hear 11im on the inside.
Q. He did come in the Courtroom, didn't he?
A. I guess he did.
Q. You stayed outside?
A.· Yeah, until just before the bell tapped.
Q. Did you come in then f
A. Yes, sir.
Q. Did Mr. Maxey come in with you?
A. No, sir, I didn't pay any attention to him.
Q. You don't know what became of him¥

I
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A. No., sir.

Q. He might have come on in and taken his seat and been
sitting on the second row from the front door!
A. I didn't see l1im after I come in. I didn't see where he
was at.
Q. Did you see him come in at all?
A. No, sir.
Q. You don't know when he came inf
A. No, sir.

RE-CROSS EXAMINATION.
By Mr. Thompson:
Q. One other question. Mr. Hall, did Mr. Elliott seem to be in a lmrry to get in here?
A: Stepping pretty keen looked like.

page 423 }

Witness stands aside.
EVIDENCE INTRODUCED ON BEHALF OF THE
. COMMONWEALTH: ·
D. C. ELLIOTT,

Sworn.
DIRECT EXAMINATION.

By Mr. Thompson:

.
Q. Your name is D. C. Elliott Y
A. Yes, sir.
Q. You are one of the jury that tried Raymond McDaniel Y
A. Yes, sir:
Q. Mr. Elliott., it's been alleged here that you were temporarily separated from the rest of the jurors. I'd like for
you just to tell the Court just exactly what happened, whether
or not that is true, and if it is true, exactly how it happened,
all about it.
A.
ell, Saturday morning before the trial, when we came
back, we all went over to Ike's Place.
Q. You went over to Ike's? Were you in the
page 424 } custody of the Sheriff?
A. Sheriff Miles and Williams and Mr. Withers
all together.
Q. All right, sir.

"r
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A. I think Mr. ·withers stopped on this· side of the sidewalk though with one of the jurors, Mr. Walter Garbee., and
the Sheriff and Williams went across to Ike's with us.
Q. All right.
.
A. We all drank a coca cola and a drink and while over
there, I went in the toilet. The whole crowd was there. ·when
I came out, they had left.
Q. What did you do then!
A. I hurried over here just as quick as I could. :when I
got here those fellows hadn't got their hats off in here. I
hurried right in. You was here then, you and the Sheriff,.
and told me they went in that room.
· Q. Let me ask you this now: Did you talk to anybody over
at Ike's Place about this case¥ ·
A. Nor, sir.
Q. Did anybody talk to you about the case¥
A. I don't think it was anybody left in Ike's Place when
the jury left. I rushed on out the door. I missed them as
soon as I opened the door.
Q. Did you talk. to anybody on the way from Ike's Place
until you got in the Jury Room with reference to
page 425 ~ this case?
A. Nor, sir.
Q. Did anybody talk to you about the case?
A. Nor, sir.
Q. Did you say anything to anyone other than to inquire
where the Jury went¥
A. Nor, sir.
Q. And you say when you got in the Jury Room the Jurors
hadn't finished hanging up their hats 1
A. Nor, sir.
Q. Well, I will ask you this further question: Did you at
any time during the progress of this trial, from the beginning
to the end of it, until the time the verdict was rendered, did
you discuss this case with anyone¥
A. Nor, sir.
Q. Did anyone discuss the case with you Y
4. Nor, sir, I didn't hear 'em.

By the Court :
Q. Did anybody discuss it in your presence!
A. Nor, sir, not even the Jurors.
By Mr. Thompson:
Q. None of the Jurors even discussed it?
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A. Nor, sir.
.
Q. And did you bear anyone discuss the case
page 426 ~ during. the progress of the trial t
A. Nor., sir.
Q. Did anything· that happened while you were temporarily
separated from the Jury influence you in any way in the verdict that was rendered in this case?
A. Nor, sir.
Q. I think that is all I want to ask him.
CROSS EXAMINATION.
By Mr. Easley:
Q. Mr. Elliott, when you came out of Ike's Place, was the
Jury in sight?
A. Nor, sir.
Q. And about how far is Ike's Place from the Courtroom
door?
A. I don't know how wide the street is. About fifty foot
wide.
Q. This isn't directly in front of the Court House.
A. You can see from Ike's door to this Court House door.
Q. I know you can see that far.
By Mr. Thompson: If your Honor please, I suggest
Mr. Easley let the witness answer the question if
page 427 ~ he wants bim to answer it.
By the Court: You are quibbling unnecessarily.
A. A hundred and fifty feet, I'd imagine.
Q. A hundred and fifty feet.
A. Straight across.
Q. A lot of people were on the street, were they not 7
A. I declare I don't know. Didn't see 'em. I was in a
hurry. I tell you the truth.
Q. You didn't know 1'7here they were and you inquired of
somebody as to that?
A. I come right up the steps.
Q. You inquired outside of the Courtroom? ,
A. I mig·ht have said ''Which way did they go?'' when l
was coming up the steps.
Q. Right in front of iU
A. Right out here on these steps of the Court House.
Q. You inquired after you got on the steps?
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A. The Sheriff and l\fr. Thompson was here in front then.
The Sheriff showed me.
Q. Showed you where they had gone. No Deputy or Sheriff
or any officer was with you when you came out of the toilet
and you were in Ike's Place'?
page 428 ~ A. They was with us in Ike's Place.
Q. I'm talking about they didn't go in there
with you, did they 7
A. Nor, sir.
.
Q. None of them were with you when you came through
the crowd across the street and up the sidewalk?
A. Nor, sir.
Q. Into the Courtroom. Big crowd in the Courtroom, too,
wasn't it1
A. I i.magine it was. Right many of 'em were getting
around here before Court opened that morning.
Q. All right., that's all.

By the Court:
'Q. l\fr. Elliott, do you recall that on the morning of the
opening clay of the trial, after the Jury bad been impaneled
and sworn to try the case, and before you left the Jury Box,
that the Court admonished the Jury and instructed the Jury
not to discuss this case with anybody¥
A. Yes, sir.
Q. Nor allow anybody to discuss it with them nor to allow
anybody to discuss the case in their presence, and not even
to discuss the case among themselves until after the case had
been presented and until the Jury went to its Jury Room to
consider of their verdict? Did you hear thaU
page 429 ~ A. Yes, sir.
,,
·
Q. Did you bear the Court also tell you that if
anybody did discuss it in your presence or anybody undertook to discuss it with you, to tell the Court about iU
A. Yes, sir.
Q. Do you remember tbat1
A. Yes, sir.
Q. '\Vere those instructions of the Court carried out
throug·hout this trial?
A. Yes, sir.
Q. Did you or did any other Jurors, as far as you know,
discuss this case with anybody?
A. Nor, sir., not a soul.
Q. Did anybody discuss it with them~
A. Nor, sir.
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Q. Did anybody discuss this case or say anything about it
within your hearing or within the hearing of the other Jurors?
A. Nor, sir, I didn't hear it.
Q. You didn't hear it. Now, getting back to the incident
down at Ike's Place. I believe that is where it happened.
You got separated from them down at Ike's Place.
A. Yes, sir.
Q. ·well, did you know that the Jury was leaving you?
A. Nor, sir.
page 430 ~ Q. How's that?
A. Nor, sir.
Q. I believe you said you went in the toilet?
A. Yes, sir.
Q. Of course, I suppose for the purpose of responding to
naturef
A. That's right.
Q. And while you were in there the Jury left?
A. That's right.
Q. Did the Jury leave in the presence of the Sheriff, as far
as you know, or do you know?
A. I wouldn't know how they left because I wasn't there.
Q. ,vhen you went in the toilet, were all of you, all twelve
..Jurors in the presence of the officers there!
A. Yes, sir.
Q. vVha t officers had charge of you?
A. The Sheriff, Mr. Miles, and Mr. Williams. Mr. Withers
was on this side of the street.
Q. Two of the officers, the Sheriff and Deputy, Sheriff l\files
and Deputy Williams were in Ike's Place with you?
A.. That's right.
Q. And lVIr. "\Vithers was on the outside?
A. Yes, sir.
Q. .And when you came out of the toilet, they
page 431 ~ had gone. Is that rightJ
A. Yes, sir.
Q..And, I understood you to say upon. your examination
you didn't mention the case to anybody or didn't anybody
mention it in your hearing or to you.
A. Nor, sir.
Q. vVell, from the time that you were sworn in this case,
did you hear anybody discuss this case in your presence, say
anything about iU
A. Nor, sir.
Q. All right.
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RE-CROSS EXAMINATION.
Bv Mr. Easley:
..Q. About how long were you in the toilet, Mr. Elliott?
A. Oh, I don't know.
Q. Was it two or three minutes? '
A. Two or three minutes.
· Q. When you were in the toilet, were you in the sig·ht or
hearing of the officers or rest of the Juryf
.A. Nor., sir, it's just a little, small toilet, just big enough
for one man. · That opened right into the main part of the
building.
Q. I take it you didn't say anything to the officers before
you went in there, telling them you were going to
page 432 ~ be away at alU
A. Nor, sir.
Q. I take it from the fact they left without yon they didn't
know you were in there.
A. Nor, sir.
RE-DIRECT EXAMINATION.
By Mr. Thompson:
Q. Was anybody else in the toilet with you °l
A. Nor, sir.
Witness stands aside.
JESSE H. MARSHALL,
Sworn.
DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Marshall, you were a member of the Jury that tried
the case of Rayma,nd ("Buster") McDaniel, weren't you 1
A. Yes, -sir.
Q.. During the progress of that trial, 1\fr. Marshall, did you
discuss that case with anyone. prior to the time you began
your deliberation on your verdict f
A. Nor, sir.
Q. Did anyone discuss it with you f
page 433 ~ A. No, sir.
Q. Did anyone discuss it in your presence i
1
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.A.. No, sir.
Q. Did you hear anyone discuss it?
A. No.
By Mr. Easley: I don't see any relevancy of this to the
motion here. I just dislike the Commonwealth encumbering
the record.
By the Court: I know. I don't see that you can object.
You want to find out if it was any prejudice. I want to find
out if this Jury was prejudiced. I don't know whether it
was any prejudice or not. I want to find out. You have introduced two witnesses to show that there was separation
and I think you did show that there was separation. Under
the law, as I understand., a separation raises a prim.a facie
presumption that the separation was prejudicial to the accused.
By Mr. Easley: Yes, sir.
By the Court: And the Commonwealth has attempted to
show, as I understand, there was no prejudice,
page 434 ~ which the Commonwealth is entitled to do that,
and it is relevant testimony.
By Mr. Easley: ·with respect to that matter or with respect to all matters 1
By the Court: You made a motion of separation. I want
to see,-I don't see that you can object, Mr. Easley. In other
words, it shows if it was any prejudice.
By Mr. Thompson:
Q. Mr. Marshall, do you recall the o~casion when Mr. ElliottA. No, sir., I didn't miss him.
Q. You didn't miss him at all?
A. No, sir.
No questions by Mr. Easley.
Rv the Court :
"Q. Mr. Marshall, I will ask you this question: After you
were empaneled, after the J"ury was empaneled to try this
case and before you ,left the Jury Box here, did you hear
the Court admonish the Jury and each member thereof not
to discuss the case nor allow anybody to discuss it with them,
nor anybody to discuss it in their presence or
page 435 ~ hearing and not even to discuss it among themselves until the case bad been concluded and pre-
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sented to the Jury and the Jury entered upon the consideration of its verdict 7
A. Yes, sir, I remember that.
Q. Did I further tell the Jury if anybody did discuss it in
your presence or there was any violation of that admonition,
to report it to the Court¥
A. Yes, sir, I remember that.
Q. Did you keep those admonitions., follow them as closely
as you were able'?
A. Yes, sir.
Q. Did the balance of the Jurors, as far as you know, do
that1
A. So far as I know, they did.
Q. Did this incident that's in evidence here, when Mr. Elliott got separated from you all for a few minutes on the
morning of the second day, did that have any influence upon
you or affect your verdict in any way 7
A. I don't know as it did. I didn't miss him.
Q. You didn't even miss him?
A. No.• sir.
Q. Th~t's all.
·witness stands aside.
page 436 ~

,v. H. PEERMAN,
Sworn.

DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Peerman, you were a member of the Jury that tried
R.irvmond McDaniel 1
A. Yes, sir.
Q. I will ask you whether or not during the progress of
this trial anyone talked to you about the case or whether you
talked to anyone about the case or if anyone discussed this
case in your presence, other than simply the proceeding·s of
the trial prior to the time that you went to your Jury Room
to begin your deliberations?
A. No, sir.
Q. Did you know that M:r. Elliott was absent for a short
time from among you f
A. No.
Q. You didn't realize he was gone Y
A. No, I didn't realize it.
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No questions .by Mr. Easley.

By the Court :
Q. Mr. Peerman, after you were empaneled, after the Jury
was empaneled to try the case and before you left the Jury
Box and you had been sworn, do you remember the Court
admonished the Jury and each member not to
page 437 r discuss the case with anyone nor allow anyone to
discuss it with them, nor allow anybody to discuss
it in their presence or hearing, and not even to discuss it
among themselves until after the evidence had been concluded
and arguments made and until they went to their Jury Room
to consider of their verdict 'f
A. Yes, sir, I heard it and understood it.
Q. Did you further hear the Court tell the Jury that if
anybody undertook to discuss it with them or if anybody discussed it in their presence, or any of those instructions were
violated, to tell the Court about it?
A. Yes, sir.
Q. Do you remember that?
A. I remember.
Q. "\Vell, did the Jury violate any of those instructions of
the Court during the progress of this trial?
A. Not to my knowledge.
Q. Did you personally 1
A. No, sir.
Q. Did you hear anybody discuss this case or say anything
at all during the progress of the case about it in your presence or hearing?
A. Nothing at all. Nothing at all.
Q. Did you hear the Commonwealth say anypage 438 ~ thing about it on the outside?
A. No, sir.
Q. Did you hear anybody 1
A. Nobody.
Q. Nobody at all. Nobody tried to talk to you about the
case? Did anybody try to talk to you about it?
A. No, sir.
Q. \Vas the Jury kept together in the presence of the officers, the Sheriff and his Deputies, except as to the incident
when Mr. Elliott got separated down at Ike's Place?
A. As far as I know, they were, yes, sir.
Q. Did that have anything to do with your verdict, any
influence on you?
A. Not a bit.
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CROSS EXAMINATION. .
By Mr. Easley:
Q. I believe you work down at Altavista, do you notf
A. Yes, sir.
Q. And you know there was a big· crowd here both days
of that trial and a good many people from around in that
neighborhood 7
A. Yes, sir.
Q. There was a great deal of interest evidenced
page 439 ~ here by the public at large about the case, was it
not¥
A. Yes, sir.
Witness stands aside.

"\V. A. CRAFT,
Sworn.
DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Craft, I believe you were one of the members of the
Jury that tried Raymond McDaniel?
A. Yes, sir.
Q. I will ask you whether or not, during the progress of
the trial, you discussed this case with anyone or anyone discussed the case with you, or if anyone discussed the case in
your presence, or said anything about the case in your pres-·
ence other than the proceedings of the trial, prior to the time
that you went to your Jury Room to begin your .deliberations f
A. No., sir.
Q. Did you know Mr. Elliott was absent from you a short
time that morning¥
A. I didn't know it until this morning.
Q. All right.
By the Court:

Q. Did his absence affect your verdict?
A. Well, I didn't know he wasn't with us. I
didn't know he wasn't with us.
Q. You didn't know the difference?
A. No., sir.
Q. And you heard nobody discuss this case in the presence .

page 440
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of the Jury during· the progress of the trial at all. Is that
rightf
A. No., sir.
Q. Did anybody attempt to discuss it with you 1
A.. No., sir.
Q. Did you hear the Court admonish you with reference to
any discussion about the case immediately after you were
empaneled and sworn and before you left the Jury Box?
A.. Yes, sir.
Q. Did you hear the Court tell you not to discuss the case
with anybody?
A. Yes, sir.
Q. Nor allow anybody to discuss it with you, nor allow anybody to discuss it in your presence or hearing, and not even
to discuss it among yourselves until after you went to your
Jury Room to consider of your verdict 1 Did you hear that 1
A. Yes, sir.
Q. Did you do as the Court directed you to do f
A.. Yes, sir.
Witness stands aside.
page 441 ~

"\VALTER N. CARWILE,
Sworn.
DIRECT EXAMINATION.

By Mr. Thompson:
Q. Mr. Carwile, you were a member of the Jury that tried
Raymond ''Buster'' McDaniel?
·
A. Yes, sir.
Q. I will ask you whether or not during the progress of
this trial you talked to anyone a bout the case or anyone talked
to you about the case, or whether the case was discussed in
your presence other than the proceedings of the fa~ial, or
whetl1er you heard anything outside of the proceedings of
the trial about this case until you went to your Jury R.oom t"
begin your deliberations f
A. No, sir, I did not.
No questions by Mr. Easley.
By the Court :
Q. Mr. Carwile, after the Jury was sworn to try the case
and before you left the Jury Box, did you hear the Court
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admonish you and instruct you with reference to discussing
the case with other people and allowing other people to discuss it with you?
A. Yes, sir.
Q. Did you hear the Court tell you not to discuss the case
with anybody?
A. Yes., sir, that's right.
pag·e 442 ~ Q. Nor to allow anybody else to discuss it with
you?
A. (Witness nods head.)
Q. Nor to allow anybody to discuss it in your presence or
within your bearing, and not even to discuss it among yourselves until after you went to your Jury R.oom finally to con8ider of your verdict! Did you hear the Court tell you that?
A. Yes, sir, I heard it.
Q. Did you follow those instructions of the Court 1
A. Yes, sir.
Q. And you didn't discuss the case with anybodyt
A. (Witness shakes head.)
Q. Did anybody discuss it in your presence?
A. No, sir.
Q. Did you hear anybody discuss it 1
A. Never heard anybody discuss it.
Q. Was the Jury kept together in the custody of the Sheriff
and the Deputies except as to the little incident when 1\fr. Elliott got separated on the second day?
A. Yes, sir, as far as I know, they were together.
Q. Did th~t incident have any effect upon your verdict, bemg absent for those few minutes?
page 443 ~ A. Not a bit. I never missed him.
Q. You didn't notice he was even absent 1
A. No, sir, I did not.
CROSS EXAMINATION.
By Mr. Easley:
Q. Mr. Carwile, you understand, do you not, there is no
allegation any of you gentlemen have violated the order of
the Court? '\Vc don't claim that. You understand that, don't
you?
A. Yes, sir.
Witness stands aside.
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H. D. PUCKETT,
Sworn.

DIRECT EXAMINATION.
By M:r. Thompson:
Q. Mr. Puckett, I believe you were a member of the Jury
that tried the case of the Commonwealth against Raymond
McDaniel.
.A.. Yes, sir.
· Q. I will ask you whether or not during the progress of
the trial, from the time you were sworn until the case was
ended, you discussed this case with anyone or heard anyone
discuss it outside of the proceedings of the trial
pag·e 444 ~ or if anyone discussed it in your presence Y
.A.. No, sir.
Q. Did you hear anybody say anything about it on the outside 1
A. Nor, sir.
Q. Did you know that Mr. Elliott was separated from the
rest of you gentlemen t
A. Not until be come in and said "You all left me".
Q. All right, sir. How long was he absent 1 In other words,
how long had you all been in the room¥
A. We had just hung up _our hats and sat down beside the
door.
·
Q. Just had time to hang up your hatl
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Easley:
Q. Was all the Jury present in that. little Jury Room when
Mr. Elliott came in and said "You all left me"?
.A. Nor, sir.
Q. Do you know any reason why you noticed him when he
came in and the others did not?
A. I was beside the door when he come in and the others
were back in the room.
Q. I see.
page 445 ~ By the Court :
.
Q. Mr. Puckett, do you remember the Court instructing the Jury, after it had been empaneled and sworn to
try the case and before it left the Jury Box, with reference
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J. R. Yates.
to discussing the case with other people and allowing other
people to discuss it in their presence? Do you remember anything about that?
.A. I remember that.
Q. Do you remember whether the Court told the Jury not
to discuss the case with anybody nor to allow anybody to discuss it with the J urv i
A. Yes; sir.
.,
Q. Nor to allow anybody to discuss it within the presence of the Jury or within the hearing of the Jury, and not
even to discuss it among themselves until after the case had
been argued and presented with instructions, and the Jury
had gone to the Jury Room to consider of its verdict T
.A. Yes, sir.
Q. Did the Court instruct you to that effect?
.A. Yes, sir.
Q. Didr you violate any of those instructions f
A. No, sir.
Q. During the whole progress of this trial, did you hear
anybody discuss the case!
A. No, I didn't.
page 446 ~ Q. Did you bear the officers or anybody discuss
it one wav or the other Y
A. Nor, sir.
·
Q. Did you hear the Commonwealth Attorney discuss it?
A. No, sir.
Q. Did you hear the Court discuss it¥
A. No.
Witness stands aside.

J.R. YATES,
Sworn.

, DIRECT EXAMINATION.
By Mr. Thompson:
_Q. Mr. Yates, I believe you were a member of the Jury t.hat
tried Haymond McDaniel 1
A. Yes, sir.
Q. I believe you were Foreman of the Jury?
A. Yes, sir.
9. I_ will ask you _whether or not during tlrn progress of
this trial, from the time you were sworn until you went into
the Jury Room to begin your deliberations, did you discuss
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J. R. Yates.
this case with anyone else or did anyone discuss it with yc~u,
other than the proceedings of the trial, or did you
page 447 ~ hear anyone discuss it in your presence or make
any remarks about the case 1
A. No, I did not.
·
Q. Did you know that l\Ir. Elliott was absent for a few
minutes?
A. Only when he came in the room, he says, ''You all left
me".
Q. How long had you all been in the room f
A. Just had hung up our hats and I was standing over
near the window on this side. It was anywhere from thirty
seconds to less than a minute.
Q. You don't reckon it was over a minute?
.A.. I wouldn't think it was hardly a minute.
CROSS EXAMINATION.

By Mr. Easley :
Q. You say you did not know Jw was absent until he came
in and made that remark?
A. I happened to he one of the front ones and I thought
they were a 11 right behind me. The others came in and then
he opened the door and mid; "You all left me".
Q. So, the Jury had gotten in and closed the door and hung
up their hatsf
...L\.. I wouldn't sav the door was closed. I don't remember
that particular part. I remember I was standing over near
the window.
·
page 448 ~ Q. You don't know whether the door was open
or not when he came in?
A. I don't remember. I remember him coming in the door
and said that.
Q. You were standing by the window or near the window
on·this side1 ·was that window on the ,vall adjacent to the
wall the door is on or on the opposite wall?
A. Oh, the window down this way.

Bv the Court:
·Q. Wel!, did his h~ing absent aff<?ct you in any way, influence you m the verdict you rendered!
A. No, sir.
Q. Mr. Yates, did you bear the Court, after the l ury hnd
been sworn to try the case and before you left the ,Jury Box,
instruct you or admonish you with reference to discussing the
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J. R. Yate.c;.
case with other people and allowing other people to dise1~ss it
with you f Do you remember anything about that?
A. Yes, sir.
Q. Do you remember that the Court instructed the "Jury
and each member not to discuss the case with anvboclv nor
allow anybody to discuss it with them, nor to allo~v anjrbody
to discuss it in their presence or hearing, and not even to discuss it among themselves until they went to the Jury Room
finally to render their verdict, after the e-ddence
page 449 ~ had been concluded and the case argued? Did
you hear the Court tell you anything like that?
A. Yes, sir.
Q. Did the Court tell you that?
A. Yes, sir.
Q. Did all the members of the Jury hear it 1
A. As far as I know.
Q. Did you hear it good?
A. Yes, sir.
Q. Did you further hear the Court tell you if anyone discussed the case with vou or there were any violationR of tllose
instructions, for the ·Jury or members who knew about it to
tell the Court about iU
A. Yes, sir.
Q. You heard this f
A. Yes, sir.
Q. During· the progress of this trial was there anv viola~
tion of those instructions?
A. Not to my knowing·.
Q. As a matter
of fact, you didn't hear anybodv
.
.. discuss it?
A . N o, sir.
Q. You didn't discuss it with anybody!
A. No, sir.·
Q. Did you bear anybody anywhere, at any time, say any~
thing about this trial, except what happened here
page 450 ~ in the Courtroom before vou?
·
A. No, sir.
·
Q. In presenting the case. Did you hear anv of the officers
or even the Court discuss it?
·
A. No, sir, I did not.
RE-CROSS EXAl\HNATION.
Bv M:r. Easlev:

·Q. You also heard the Court instruct the Sheriff to keep

\

I
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the Jury together and not let them get separated, did you
not?
A. Yes, sir, I heard that.
Q. Now, you say you got to the Jury Room and Mr. Elliott
came in and said, ''You all left me''. Did you report that tq
the Court?
A. No, sir, but I just thought he was right behind us. I
happened to be one of the front ones. I didn't know what he
meant. Some of the crowd might have got between him, what
he meant by "You all left me". There was right much of a
crowd coming in as we come in. It wasn't until they separated we could get through.
Q. Did you not regard that as a separation? You did not
report that to tlie Court or to the officers?
A. No, sir, I didn't pay any attention to i~.
Q. Was it discussed among any of the Jurors at all, the
separation ?
page 451 ~ A. No, sir.
Q. J\fay the same thing have occurred at other
places during this trial? I believe you all were taken to
Lynchburg.
A. Yes, sir.
Q. May such a similar separation which was not noticed
by a good many of the ,Jurors have occurred there temporarily?
A. Well, I won't say if it was. I don't know.
Q. You wouldn't have known this unless you had heard
that remark?
A. I wouldn't have known he'd been separated.
Q. You don't J{now whether the door had been closed?
A. I won't positively say. I really don't think it was.. I
wouldn't positively say.
Q. You wouldn't be positive!
By the Court:
Q. Did you and the other members of the ,Jury, as far as
you know, honestly try to carry out the instructions of the
Court?
A. Absolutely we did, sir.
Q. And you tried to render your verdict based upon the
law and evidence given you?
A. Yes, sir, we did.
page 452 ~ Q. It was right much of ·a burden for you to
carry, too, wasn't it Y
A. Pardon me?
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Addison 1J.Iorris.
Q. It was right much of a burden 1
A. Yes, sir, it was.
Q. And there was no extraneous influence, any influence
like this little incident, that affected you one way or the
other7
A. No, sir, it did not.
Q. Was that ever mentioned in the discussion of the casl),
the deliberation t
A. No, sir.
·witness stands aside.

ADDISON MORRIS,
Sworn.
DIRECT EX.A.MINATION.
By Mr. Thompson:
Q. Mr. Morris, I believe you were a member of the ,Jury
that tried the case of the Commonwealth against Raymond
McDaniel?
A. Yes, sir.
Q. I will ask you if, during the progress of this trial from
the time vou were sworn as a Juror in the case and before
" you began your deliberations as a Jury, did you
page 453 ~ discuss this case with anyone else or did anyone
discuss the case with you, or did anyone discuss
the case in your presence?
A. No, sir.
Q. Do you recall the little incident mentioned when Mr.
Elliott was separated temporarily from the Jury?
A. Not until l1e came in and mentioned we had left him.
Q. Do yon remember him coming in and saying yon had
left him?
A. Yes, sir.
Q. How long had you been in there?
A. I hadn't hung my hat up. We had just got in. Some of
the rest were hanging· up their hats. I liad just got in the
door. I hadn't gone over to hang my hat np.
Q. As far as you know, did that temporary separation have
any influence whatsoever npon you or, as far as you know,
upon tl1e rest of the ,Jury in your deliberations of this case?
A. No, sir.
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1lforris.

CROSS EXAMINATION.
By Mr. Easley:
Q. Did you report to anyone this incident of his being separated from the .Jury i
A. No, sir, I didn't.
page 454

~

By J\fr. Thompson:
Q. Did you know he had actually been separated? Did you know be hacln 't been with one of the Deputy
Sheriffs?
A. No, sir.
By Mr. Easley:
Q. Did you see a Deputy Sheriff come in with him?
A. No, sir.
Q. You all were in tl1e custody of the Sheriff and the
Sheriff was in there with the rest of vou f
A. I don't know as l1e was in ther·e. He went with us to
the door. I don't know whether be was in the room. I don't
know· he was in there.
By the Court :
Q. Mr. Morris, did yon hear the Court, after the .Jury lrnd
been sworn to try this case and before you left the Jury Box,
instruct vou with reference to dii.:-cus~ing the case with other
people and allowing other people to discuss it with you y
A. Yes, sir.
Q. Do you remembe1· whether or not the Court to1cl the
Jury not to discuss the case with anybody nor to allow anybody to discuss it with you, nor allow anybodv to dis~uss it in
your presence or hearing-, and not even to discuss it among
themselves until after they went to the .Jury Room to consider of their verdict, after all the evidence bad
page 455 ~ been presented to the Jury and the cas0 argued Y
Did you hear the Court say anything Hke that?
A. Yes, sir.
Q. Do you know the Court did tell you something like thot?
A. Yes, sir.
Q. Did you try to carry out those instructions of the Court?
A. Yes, sir, we did.
·
Q. Was anything; said during the progress of thiR trir-i l, in
your presence or hearing, about the case: except what happened from the witness stand in the presence of the Conrt
and of the Juryf
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L. O. Holland.
A. No, sir, it was not.
Q. Did this little incident affect you one way or other?
A. No, sir.
Witness stands aside.
L. 0. HOLLAND,
Sworn.

DIRECT EXA~UNATION.
By Mr. Thompson:
Q. l\fr. Holland, I believe you were a member
of the .Jury that tried the case of Commonwealth
against Raymond McDaniel?
A. Yes, sir.
Q. I will ask you whether or not from the time you were
f-nvorn as a Juror and prior to the time you began your deliberation as a ,Jury, whether you discussed this case with
anyone or anyone discussed the case with you or discussed
the case in your presence?
A. No, sir, we was asked by the ,Judge not to discuss it
with anyone or with ourselves and so forth, and we did not.
Q. You didn't do iU
A. As far as I know. Mr. Yates and I, we roomed tog·ether
in the hotel in Lynchburg, and I know that it wasn't discussed between Mr. Yates and myself, and I didn't hear it
discussed between anyone else at all, not even mentioned on
the outside by anyone.
Q. Do you recall a little incident when Mr. Elliott was
temporarily separated from the ,Tury1
A. No more than I do know, Mr. Thompson, that he was
about a half minute late coming in.
Q. Do you remember when he came in there!
A. Yes, sir. As far as for the door being· open or closed,
I really couldn't tell you. I was kind of like l\fr. Yates. I
was in front. I didn't even miss him until he
page 457 ~ came in.
Q. And you say he was about a ]mlf minute
bel1incl you ala
A. Just about a half minute I would say. I wasn't timing
mYself.
·Q. Did the fact that he was separated temporarily, so far
as you know, have any effect on the deliberations of the Jury?

page 456

~
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L. 0. Holland.

A. No, sir, I don't think so. I know it didn't on me.
Q. All right, sir. That's all I wish to ask him.
CROSS EXAMIN.A.TION.

By Mr. Easley:
Q. Of course, you took no note of the time? That is more
or less a guess about the time he was there T
A. I should say about a half minute from the time we got
in the room.
Q. That is just a guess?
A. Just a guess, because I didn't time myself.
By the Court :
Q. Mr. Holland., do you remember about the Court instructing· you, after you were sworn to try the case and before you
left the Jury Box, about discussing this case with anybody
nnd allowing anybody to discuss it with you f
A. Yes, sir.
page 458 ~ Q. Do you remember thaU
A. I rememher what vou said.
Q. You remember it was a right"long little speech, wasn't
it?
A. Yes, sir.
.
·
Q. Do you remember that the Court told you not to discuss
the case with anybody nor to allow anybody to discuss it
with you1 Do you remember thaU
A. Yes, sit·.
Q. Do you remember whether that was all said so the balance of tl1e J urv could hear it?
A. Yes, sir. ~
Q. Do you remember the Court told you not even to discuss
it among yourselves until after the case had been finished
and argued and submitted to you, and until you went to yonr
Jury Room to consider of your verdict f
A. Yes, sir, very well.
Q. Do you remember that the Court told you that if anybody violated any of those instructions to tell the Court about
it? Do you remember that?
A. Yes, sir.
Q. Aud I understood you to say during the course of this
trial nobody did discuss it with you and you didn't hear anybody discuss it.
A. Not in my presence.
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L. W. Bibb, Jr.
~

Q. Did you even hear the officers, the She riff,
Deputies or the Commonwealth Attorney discuss
it one way or the other, except here from the bar here¥
A. No, sir.

page 459

Witness stands aside.
L. W. BIBB, JR.,
Sworn.

DIRECT EXAMINA.TION.
By Mr. Thompson:
Q. Mr. Bibb, I believe you were a member of the Jury tliat
tried the case of the Commonwealth against Raymond McDaniel 7
A. Yes, sir.
.
Q. I will ask you from the time you were sworn as a .Turor
in this case and prior to the time you began your deliberations as a Jury, after the evidence was closed, you discmsecl
this case with anyone or anyone discussed it with you, or if
anyone discussed the case in your presence 7
A. No, sir.
Q. I will ask you whether or not you recall a little incident when Mr. Elliott was temporarily separated from the
Jury?
page 460 ~ A. No, sir, I don't recall it.
Q. You didn't even know he was absentf
A. N:o, sir.
No questions by Mr. Easley.
By the Court :
Q. Mr. Bibb, do yon remember the Court instructing the
Jury, after it had been sworn to try the case and before it
left the Jury Box, with reference to discussing the case with
other people and allowing other people to discuss it with
them·¥ Do vou remember anything about that¥
A. Yes, sir.
Q. Do you remember. the Court told the .Jury and each
member of the ,J ur:v not to discuss the case with anybody or
allow anybody to discuss it with them, ·or allow anvbodv to
discuss it in their presence and hearing, and not even to. discuss it among themselves until they went to the .Jury Room
finally to consider of their verdict, after the case bad been
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TV. L. Garbee.

concluded and argued 1 Do you remember anything to that
effecti
A. Yes, sir, I remember it.
Q. Did you try to carry out those instructions in the case 1
A. Yes. sir.
page 461 ~ Q. Do yon remember the Court told you if anybody violated those to tell the Court about iU
Do you remember about thaU
A. Yes, sir.
Q. During the whole progress of this case, did yon hear
anybody discuss it, including the officers, the Commonwealth
Attorney or the Court, anybody say a word about this case,
except from the bar here where it was being tried!
A. No, sir.
Q. This little incident didn't affect you in the rendering
of your verdict!
A. No, sir.
Witness stands aside.

W. L. GARBEE,
Sworn.
DIRECT EXAMINATION.

By Mr. Thompson:
Q. Mr. Garbee, I believe you were a member of the Jnry
that. tried the case of Commonweal th against Raymond :McDamel t
A. Yes, sir.
Q. I am going to ask yo1t whether or not, dnrpag·e 462 ~ ing the progress of this trial, you discussed the
case,-I want to ask you this question : If, from
the time you were sworn and prior to the time the Jury beg-an
their deliberation, if you discussed this case with anyone or
if anyone discussed the case with you, or if you heard any·one
discuss this case Y
"
A. Nor, sir, I did not.
Q. Do you recall the little incident when Mr. Elliott was
temporarily separated from the rest of you gentlemen?
A. Yes, on Tuesday night when those birds come over
there at quarter past ten and called me out.
0. You are speakin~· of the Deputy Sheriffs 1
A. First I knew of it.
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J. F. Epperson.

No questions by M:r. Easley.
By the Court :
Q. Mr. Garbee, do you recall that after the ,Jury had been
sworn to try the case and before you left the Jury Box, tbe
Court told you, instructed you about discussing the case with
other people and allowing other people to discuss it with you?
A. Yes, sir.
Q. Do you remember whether the Court told you not to
discuss the case with anybody nor allow anybody
page 463 ~ to discuss it with you, nor allow anybody to discuss it in your hearing or presence, and not even
to discuss it among yourselves until you went to your J my
Room to consider of your verdict 1 Do you remember if the
Court told you that?
A. Yes, sir.
Q. Did you violate 'em 1
A. No, sir.
.
Q. Did you see anybody else violate them?
A. Nor, sir.
Q. Did it have any effect on your ·verdict?
A. Well, nor, sir, I didn't know the gentleman was gone.
Q. Didn't even notice he was gone 1
A. No, sir.
"Witness stands aside.

J. F. EPPERSON,
Sworn.
DIRECT EXAMINATION.
By l\fr. Thompson:
Q. Mr. Epperson, I believe you were a member of the J nry
that tried the case of Commonwealth against Raymond :M:cDaniel t
page 464 ~ A. Yes, sir.
Q. I will ask you whether or not, from the time
you were sworn as a Juror prior to the time the ,Jury began
its deliberations, if you discussed this case with anyone'"' or
anyone discussed the case with you, or discussed this case in
your presence, other than the proceedings in open Court
here?
A. No, sir, they did not.
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J. F. Epperson.

Q. Did you know Mr. Elliott was temporarily absent froru
the rest of you gentlemen of the Juryt
A. Just a second. In other words, I have a habit of counting and every time we'd come here I'd count 'em to see if we
were all here. Every time we went any place I counted 'em.
I counted eleven and was trying to see wbe.re the other one
was.
Q. w·hen was thaU
A. That was the morning of the trial when it was finished,
before the Court opened. When we wen i: in the room I
counted eleven, and I knew it was a man gone. I commenced
looking- to try to figure out the man that was gone and before
I could :finish, Mr. Elliott says,, ''You all left me''.
Q. He stepped in?
A. Yes, sir.
Q. All right, sir. Now, since you have that peculiar habit,
-it probably is a peculiar habit on your part, at
page 465 ~ any other time during tl1e progress of this trial
do you recall any time that any member of the
Jury was separated from the rest of you f
A. No, sir.
Q. And how long was it after you all got in the room before
Mr. Elliott came inf
A. I wouldn't think it was over half a minute. That's because I turned rig·ht around and counted.
Q. May I ask you this question: So far as you know, did
the fact that Mr. Elliott was separated temporarilv from the
rest of you have any effect upon the verdict of the Jury?
A. No, sir, I don't think it did.
Q. Did it have any effect upon you!
A. No, sir, it did not.

CROSS EXAMINATION.
By Mr. Easley:
Q. Did you do your counting out loud or to yourself?
A. To myself, as far as I know. I don't remember saying
it out.
Q. Well, now, did you connt the Jury when you left Ike's
Place?
A. I can't say that I did.
Q. Why didn't you count 'em when you left there f
A. I can't say why but I just didn't.
page 466 ~ Q. You just counted 'em when yon were over
in the room?
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J. F. Epperson•
. A. Every time we went in the room and every time we come
here.
Q. And Saturday you didn't count over therP?
A. No, sir. In other words, I knew we were all over there.
You see, Mr. Garbee and one of the Deputies stayed on this
side of the street together and the balance of us went over
there.
Q. Part of the Jury was on this side of the street f
A. One.
Q. You didn't count the other eleven when they left Ike's
Place!
A. No, sir, I didn't count 'em.
Q. You did go over there with these gentlemen?
A. Yes, sir.
Q. Who was the eTuror who stayed on this side?
A. Mr. Garbee.
By the Court:
Q. Was he in the presence of a Deputy Sheriff 7
A. Yes, sir.
Q. Who was with him, which one, do you know 1
A. No, sir, I can't say which one stayed on this side. Mr.
Miles and one of 'em went with us ·to the other side and one
stayed on this side. That's the only time ]\fr.
page 467 ~ Miles was with us.
·
Q. (Addressing Mr. Garbee)
Mr. Garbee,
which one was with you?
By Mr. Garbee:
A. That one that has the spectacles on. (Referrring to Mr.
Withers) That's the one.
Q. (Addressing Mr. Witbers) Are you a Deputy Sl1eriff7
Bv Mr. Withers:
"'A. Yes, sir.
Q. Were you instructed to keep this Jury together by the
Court?
A. Yes, sir.
. Q. (Addressing the witness) Mr. Epperson, did you hear
the Court instruct the Jury and each member, after you had
been sworn to try the case and before you retired from the
.Jury Box, with reference to discussing the case with anvbody
during' the trial or allowing· anyone to discuss it with '\;out
A. Yes, sir.
"
Q. Do you remember the Court instructing .you not to dis-
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J. L. Miles.
cuss the case with anybody nor allow anybody to discuss it
in your presence or hearing, and not even to discuss the case
among yourselves until the case had been finished and presented to you gentJemen and you went to your
page 468 } room finally to consider of your verdict! Do you
remember thaU
A. Yes, sir.
Q. Do you remember that the Court told you if anybody
violated those rules to tell the Court about it as soon as you
knew about it i
A. I can't sav I remember it in this case. I can't sav I
remember but I 'have had it said to me in other cases. I kri:ow
it's always said.
Q. As a matter of fact, did you violate any of those rules 1
A. No, sir, I did not.
Q. Did you see any other Jurors violate them?
A. No, sir.
Q. Did this little incident have any effect on the verdict
you rendered in this case t
A. No, sir. It was such a few seconds that. I didn't think it
mattered any.
·witness stands aside.
SHERIFF J. L. MILES,
Sworn.

DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Miles, I believe you are Sheriff c,f
page 469 ~ Campbell County?
A. Yes, sir.
Q. And were you with the Jury on Saturday morning,
l\farch 25th, when it's been testified here there ~was a terriporary separation of the Jury, Mr. Elliott having been temporarily absent from the rest of them 1
.A. Mr. Williams and I went with them over to Ike's. Tbev
all had a drink over there.
·
Q. All right, sir, how does it happen that Mr. Elliott hocame separated, so far as you know?
A. ·well, I don't know exactly how it lmpnened. We were
all standing around. This little rest room door was right in
the place where we were standing· there. I liave an idea,--··"\Yt·
all drank and when everybody was finished, evidently some
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0. A. Will-imns.

of us said, "Let's go back". We all started back. I nevc~r
thought about nobody being· in the toilet. ·we just left from
this one over here when we went over to Ike's Place.
Q. Now, Mr. l\files, were you with the Jury during other
times during this trial f
A. No, sir.
Q. Or were your Deputies 1
A. Mr. Withers and Mr. 'Williams. That's the only time 1
was with the Jury.
Q. All right.
page 470

~

CROSS EXAMINATION.

By Mr. Easley:
Q. Mr. Miles, do yo1:1 know whether Mr. Elliott was with
you ,:vhen you went to ~this toilet in the Court House?
A. I know all of 'em were. There was twelve of us here
when we started over here. Mr. Garbee and Mr. Withers
stopped at the teleplrnne pole. He said he didn't want anything to drink, won't any use going over there.
Q. Did you go straight from the toilet behind the Court
House across to Ike's Place to get the drinks~
A. Yes, sir.
Q. And stayed in there about how long before you came
out?
A. I reckon we was in there three to five minutes.
Q. Three to five minutes.
By the Court :
Q. Mr. Miles, when you left Mr. Elliott, did you know he
was left behind?
A. No, sir, I certainly did not.
Q. You just didn't check at that time?
A. No, sir.
"'\Vitness stands aside.

0. A. WILLIAMS,
Sworn.
DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Williams, I believe you are Deputy Sheriff of Campbell County?
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0. A. Williams.
A. Yes, sir.

Q. ·were you one of the officers having charge of the Jury
on the 25th of March in the progress of the trial of Raymond
McDaniel?
A. Yes,sir.
Q. Were you with the Jury over at Ike's Place T
A. I was.
Q. Do you know how it happened that Mr. Elliott got separated from you, other than what he has testified to here 7
A. No, sir, I do not.
Q. Did you know he was not with the rest of the Jury until
he came into the Room?
A. No, sir.
Q. During the rest of the trial, except that one incident,
are you positive that the Jury were together at all times?
A. Yes, sir.
Q. Did you see any one of them talking to any-one or anyone talking to the ,Jury at any time?
page 472 ~ A. Nor, sir.
Q. Did you hear anyone discussing· this case in
the presence of the Jury Y
A. Nor, sir.
Q. Did you bear the Jury discussing the case among themselves even?
A. No, sir.
Q. That's all I wish to ask him.
CROSS EXAMINATION.
By Mr. Easley:
Q. Did you and Sheriff Miles go with the Jurors to Lynchburg¥
A. No, sir.
Q. w:ho went with you?
A. Mr. Withers and I went to Lynchburg.
Q. You and l\Ir. Withers T You were with the Jury or some
of you were with the Jury, or some of them, during the whole
two days?
A. I was.
Q. ·were you in the Courtroom when Mr. Elliott came back
over here?
A. Yes, sir.
Q. Where were you when he came in?
A. Standing right here. (Indicating point to the right of
witness chair.)
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D. S. ·withers.
page 473 }

I just went there and left the door. Mr. Elliott
was here. He had spoke to someone there and
was coming right along. I didn't detect his absence.
Q. Did he speak to you when be came in 1
A. No, sir, he didn't speak to me.
Q. You heard him speak to someone back in the aisle!
..
A. No, sir.
Q. Did you hear him ask where the rest of the .Jury was¥
A. No, sir.
Q. Didn't hear him ask out on the streeU
A. No, sir.
Q. You didn't know anything _about it until the rest of the
Jury had gotten in tl1e room and you saw him here?
A. I saw him come in here when I was standing there. I
thougl1t he had spoke to someone there for a. minute while
the balance of the Jury were getting in the room. I thought
possibly he had.
Q. You didn't see him talking to anyone?
A. No, sir.
Q. You don't know how long he liad been here when you
saw him?
A. No, sir.
Witness stands aside.
page 474}

D. S. WITHERS,
Sworn.
DIRECT EXAMINATION.

By Mr. Thompson:

Q. You are Mr. D.S. Withers?
A. Yes, sir.
Q. A Deputy Sheriff of Campbell County?
A. Yes, sir.
Q. Were you wit]1 the ,Tury during- the trial of the Commonwealth against Raymond McDaniel?
A. I was.
Q. On the morning of the 25th of March, when it's been testified to here there was a temporary separation of tlie J urJ¥
from Mr. D. C. Elliott, were you with. the Jury at the time
they went over to Ike's Place?
A. Well, I was out here at this light post.
Q. ·were you with a Jurort
A. Yes, sir.
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D. S. Withers.
Q. "\vnen the rest of them went over to Ike's Place Y
A. With Mr. Garbee. We all went on together. Sheriff
met us out here. He said, "You all come on and have a
drink". "\,Ve walked on out and went on over to Ike's Place.
Mr. Garbee says, "I'm not feeling well. I don't care for
anything to drink". I said, "I don't either". We waited
in front of Mr. Russell's office on the sidewalk until the others
went on over and came back.
Q. All right, and when they came back, did you come along
with the rest of the Jurors, you and Mr. GarbeeT
page 475 } A. Yes, sir.
Q. Did you know Mr. Elliott was temporarily
separated from the JuryY
A. No, sir, I did not.
Q. Did you see him when he came in the Courtroom?
A. No, sir.
Q. Did you know anything about that temporary separa- tion at that time?
A. ~ o, I did not. I was standing rigl1t over there and you
and Sheriff Miles was back here and Dan Elliott was over
here, and I think pretty certain that he spoke to you, but I
· was setting over there between some tables when he came in
here. The Jury had gone in the Room and Williams was over
here next to the Room, back here. I didn't miss him sepa rating- from the others.
Q. Were you with tl1e Jury during the remainder of the
two-day period while they were deliberating this case?
A. Yes, sir.
Q. So far as you know, was there any separation of the
Jury during that time, except that little temporarv separation that's just been mentioned?
"
A. No, sir, except when the officers were with 'em.
Q. "\Vere they with the officers all the time Y·
A. Yes, sir.
page 476 } Q. Are you positive of that!
A. Iam.
Q. All right.
CROSS EXAMINATION.
By Mr. Easley:
Q. Mr. Withers, I believe you say you didn't know this
separation took place 7
A. No, sir.
Witness stands aside.
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By :Mr. Thompson: If your Honor please., I think that's
all the evidence that I care to present on this point.
By the Court: Mr. Easley, do you want to argue the matter'?
By Mr. Easley: No. I think, if your Honor please, the
principle of law is well established and is well knovm and
understood by your Honor, and I think I will just let the
Court pass on it, unless the Court insists upon my arguing.
By the Court: Let me ask you this question, Mr. Easley.
Do yon think, from the evidence presented here, do you contend that the Jury or any member of the Jury
pag·e 477 ~ was influenced or affected in its verdict on account of the temporary separation just described
here in the evidence?
By ]\fr. Easley: I am not prepared to say, sir, about that.
I think this: If I may explain myself, and I want to make
my position entirely clear to the Court.
Bv the Court: I understand.
Mr. Easley: That is this: I do know it to be the law
that" the burde1i is upon the Defendant to show prejudice.
That is rarely possible in any case., even where it exists, and
I am not undertaking to prove it. I am not claiming it. I
don't understand that I have to claim it. The only question
here involve<l is the question of public policy; that it is of
the highest importance to the Commonwealth tba t there
should alwaYs be such a meticulous observation and conformity to the requirements that the Jury.. and its verdict,
like Caesar's wife, must be above suspicion, and there must
be no appearance that leads to suspicion.
By the Comt: The Court concedes you are a very delig·btful speaker. All I want you to do is answer my question.
After hearing the evidence, do you think there was even any
suspicion the Jury was affected by that instance?
page 478 ~ By Mr. Easley: According to the cases that
ha vc been decided, I do not think the verdict is a
valid verdict.
By the Court : You don't have to answer the question.
V\7 as that all you want to say f
By Mr. Easley: Yes, sir.
By the Court: All right, sit down. Do you want to be
heard, l\Ir. Thompson?
By Mr. Thompson: If your Honor please, I don't know
that I do.
By the Court: I don't want to hear you. Gentlemen, the
Court is rather familiar with the doctrine and the rule laid
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down in the case of Robinson against the Co11i1nonwealth of
Virginia. reported in 182 Virginia., page 42. In this case the
Court of Appeals laid down the rule that the separation of
the Jury out of the custody and control of the court, or out
of the custody and control of the officer to whom the jury
has been legally committed, is merely prinia f acie sufficient
to vitiate a verdict, and when it appears that
page 479 ~ there has been a separation of the jury, the burden is upon tho Commonwealth to refute the presumption by disproving, beyond a reasonable doubt, all probabilities or suspicions of tampering, and proving that the
prisoner has not been prejudiced thereby, unless the prisoner's own proof should be sufficient to that encl. The evidence in this case, or the evidence presented on behalf of this
particular ground of the motion to set aside the verdict, is
not convincing in any respect. It's been established by the
accused that the Juror D. C. Elliott was temporarily separated from the rest of the Jury on the morning of Ma1·ch
25th, and immediately previous to the convening of Court
for that day. The time he was separated is estimated and
the longest period was about five minutes. I don't know that
that is so material. Anyway, the Court is of the opinion
there was a separation of the Jury within the meaning of that
term, as used by the Court in requiring that they be kept together in the custody of an officer throug·bout the trial. Unquestionably the accused made a prima fa.cie case when that
fact was established. Then, the burden was placed upon the
Commonwealth to show by evidence beyond a reasonable
doubt that no prejudice was done or accrued to the accused on
account of that separation. The evidence on that
pag·e 480 ~ question is that given by the Jurors. The Juror
D. C. Elliott was temporarily separated from the
other eleven members of the Jury. In other words, all twelve
members of the Jury who tried that case.have testified and,
also, the Sheriff and his two Deputies, to whom the custody
of the Jury was entrusted, have testified. The witness Elliott states that lrn didn't discuss the case with anybody nor
did anybody discuss it with him, nor did anybody discuss it
or say anything about the case or about any other matter in
his hearing or presence. l\fost of the members of the Jury
testified and they say they didn't even miss the Juror Elliott
during his temporary absence, I'll say of five minutes. All
of the Jurors have said it bad no effect or influence upon their
rendition of their verdict. Every member of the Jury testifies to the effect that after the Jury was sworn to try the case
and before they left the Jury Box, that the Court admonished
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them not to discuss the case with any other person nor to
allow anybody else to discuss it with them, nor to allow any"'.'
body to discuss it within their presence and hearing, and not
even to discuss it among themselves, until after the evidence
had been concluded and the case argued and presented to
them for their final verdict. They all say that those instructions were carried out. Each member of the Jurv stated that
he didn~t discuss the case with anybody; that no other person
discussed it with them, and no person discussed
page 481 ~ it in their presence or in their hearing, and they
didn't even discuss it among themselves until
they went to their Jury Room finally to consider of their verdict. Gentlemen, the burden is placed upon the Commonwealth to show, beyond a reasonable doubt, or to disprove by
evidence, beyond a reasonable doubt., all probabilities or suspicions of tampering, and that the prisoner was not prejudiced by the temporary absence of the Juror for five minutes.
I am of the opinion that the Commonwealth has borne the
burden and that there's not even a suspicion in this case that
the Defendant was prejudiced, and, therefore, the Court overrules the motion to set aside. the verdict ·on that ground alone.
By Mr. Easley : vVe respectfully ask, if your Honor please,
to note an exception.
By the Court: Now, gentlemen, I am ready to proceed
upon the other grounds of the motion.
The Court requests the Commonwealth Attorney to read
into the record the confession made by the Defendant Raymond McDaniel.
page 482

~

By Mr. Easley: I except to that being put into
the record, your Honor.
By the Court: That isn't going to keep it out.
By Mr. Thompson (reading): "On Monday night~ February 7th, about 9 :30, I sent Lewis Morris to Roy A. Alfred's
house and told Morris to tell him something to get him to come
to the road. In a short time, about twenty minutes, Morris
came back with Alfred. We were on the road between the
colored school house and the railroad. I told Alfred that he
had been threatening my life and if he wan•}d to kill me, to
come on and do it. He reached back toward his hip pocket
and I thought he was going for his gun and I jerked my gun
out and shot him in the breast one time. I had a number .38.
I don't know the make but it's the same gun I bought from
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Joe Gadding. He fell backwards to the ground. He didn't
say anything. We were about eight feet apart. Lewis Morris was about fourteen feet away at the time. I then took
the body on my shoulder and carried it to the railroad and
hid it in a ditch beside the railroad under some vines. Lewis
Morris went along with me. Morris and I then went to the
home of my sister, Mrs. Flossie Morris, and there
page 483 } I got with Mrs. Frances Alfred and we then went
to Roy Alfred's house, us three, Mrs. Alfred,
Lewis Morris and myself. vY e only went to the door. Morris and I then went back to Mrs. Morris' house. We spent
the night there. Then on Tuesday night., February the 8th,
Lewis and I went back to the spot where we had hid Alfred's
body. This was between nine and ten o'clock P. M. \Ve went
in a car belonging to my brother, Claude McDaniel, who was
at Mrs. Morris' at the time. We put the body in the car and
took it about seven miles to Mr. H. W. Adams' and put the
body in a well on his farm. My brother did not know that I
had his car. Morris helped in .handling the body. After
the body was put in the well, Lewis Morris and I went back
to my sister's, Mrs. Morris', and I told my brother we baa
been for some homebrew. About a month prior to February
the 7th Roy Alf red came to my house and his wife was there
and he told her that if she kept running after me, he was
going to give me six feet in the ground. I didn't hear this
but my mother and my little boy heard it and told me about
it. Later he tried to stop me from using the path by his
house that leads to the Rayon Plant where I work. I had
been planning to do this for a long time, in fact, since he
made the threats. I have made the above statement of my
own free will and accord, without any promise of reward or
favor and without threats having been made of
page 484 } any kind.'' (Signed) Raymond McDaniel by his
mark. Witnessed by J. L. Miles and J. R. Harvey.
By the Court: Is that the written confession that was ref erred to in the trial of the case and with reference to which
Sheriff Miles and Officer Barnes testified?
By Mr. Thompson: Yes., sir.
By the Court: Introduce that for tl1e benefit of. the Court
as "Court's Exhibit No. 1' '.
By Mr. Easley: If your Honor please, this ground for
setting aside the verdict is not based upon whether or not
the oral testimony of the statement was substantially correct
or not. It is based upon the general principle that oral testi-
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mony should not have been introduced before the Jury. It
isn't the question of what now appears to the Court, but in
the progress of the trial that should not have been permitted
to go before the Jury. I -do think, though, after having heard
for the first time and seen for the first time this written
statement, that it does appear offhand, just from casually
hearing it read, that there are some very subpage 485 ~ stant1.al and very important differences, and that
the Defendant would have been much better off
in my judgment if, instead of those witnesses testifying~ this
statement had be(lll produced and read just as it stands.
By the Court: Mr. Easley, do you deny the doctrine of
harmless-error?
· By Mr. Easley: I don't think it was harmless in this case.
Saving my point as to considering it now, I want now to discuss one thing, and the very first thing that occurs to meBv the Court: The Court is not advised as to whether
he committed error in refusing to strike the evidence of
Sheriff Miles and Officer Barnes with reference to the original
confession. I am not advised as to whether the Court committed error in that, but for the purposes of your argument
and enlightening the Court, I was merely conceding that it
was error, and wishing to ascertain from you or asking you
to address yourself to the question as to whether or not it
was prejudicial error. Of course, I understand your position
is that it was error.
page 486 ~ By Mr. Easley: Yes., sir.
By the Court: You now state that it was prejudicial error.
By Mr. Easley: Very prejudicial.
Arguments of the Commonwealth Attorney and Mr. Easley
are heard by the Court concerning the motion of defense
counsel to set aside the verdict of the Jury rendered in the
case of Commonwealth of Virginia v. Raymond McDaniel on
the 25th day of March, 1944.
By the Court : After hearing evidence both on behalf of the
Defendant and of the Commonwealth, the Court overruled
the motion to set aside the verdict on the ground that there
was separation of the Jurv.
By Mr. Easley: That is excepted to.
By the Court: On the motion to set aside the verdict on
the grounds stated in the written notice ·and argued, the
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Court takes time to consider of its judgment and the motion
is continued.
CHAS. E. BURKS,
Judge.
~

I, Chas. E .. Burks, Judge of the Circuit Court
of Campbell County, Virginia, who ·presided over
the trial of the case of the Commonwealth of Virginia v. Raymond (Buster) McDaniel, to the record, testimony and other
incidents of which said trial this certificate is attached., do
hereby certify that the foregoing is true and correct copy of
all of the testimony and 9ther incidents which were introduced or that occurred during the said trial, including all objections to testimony or evidence admitted, all objections to
instructions given, with the grounds therefor, the various rulings of the court thereon, and exceptions to such rulings, and
all other incidents occurring during the course of the said
trial.
I do further certify that the said case was tried in the Circuit Court of Campbell County before a jury on March 24,
and March 25, 1944, and the motion for a new trial, and the
evidence introduced on such motion., was heard and argued
on April 20, 1944, as shown by the foreg·oing and attached
stenographic transcripts thereof, identified by the signature
of the undersigned Judge thereto; and that it appears in
writing that the Commonwealth of Virginia, by its attorney,
has had reasonable notice of the time and place when the
said testimony and other incidents of the said trial would be
tendered and presented to the undersigned f(?r certification,all of which is certified within sixty days after the final judgment in the said case.
Given under my hand and seal this 16th day of June, 1944.

page 487

I do further certify that the defendant was personally
present during the trial.
CHAS. E. BURKS (Seal)
Judge of the Circuit Court of Campbell
County, Virginia.
page 488

~

Filed in the Clerk's Office of said Court on the
17 day of June, 1944.
C. W. WOODSON,
Clerk.
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I, C. W. Woodson, Clerk of the Circuit Court of Campbell
County, do hereby certify that the foregoing is a true transcript of the record in the case of the Commonwealth of Vir·
ginia v. Raymond (Buster) McDaniel, and I further certify
that notices as required by Section #6253-f and Section
#6339 of the Code of Virginia were duly given, as appears
by a paper writing filed in my office.
,Given under my hand this 17th day of June, 1944.
C. W. WOODSON,
Clerk.
A Copy-Teste :
M. B. WATTS, C. C.
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