NOTICE TO COUNSEL
This case proba'i)t;till beJhcllled at the session of
court to be held
:144
You will be adv ised later more definitely as to the
date.
Print names of counsel on fron t cover of briefs.
M. B. vVATTS, Clerk.

RULE 14-BRIEFS
1. Form and contents of appellant's brief. T he opening brief of th e appellant (or
the petition for appea l when adopted as the o pening brief) s hall con tain :
. (a) A subject index and table of citatio ns with cases alphabetically arranged.
C1tat1ons of Virg inia cas es m us t refer to the Virg inia Reports and, in a ddition, m ay
refer to o ther reports contain ing s uch ca ses.
_( b ) A brief s tatement of t he m aterial p roceedings in the lower court, the errors
assigned, and the quest ions involved in the appea l.
(c) A clear and concise statemen t of the facts, wi th references to the pages of
t he record where there is any poss ibility t hat the o ther side m ay ques tion t he statement. \ Vhere the facts are controverted it s hould be so s tated.
(d) Argumen t in s upport o f t he position of appellant.
. T he b rief sha ll be signed by a t least one attorn ey practicing in this court, givin g
!us address.
T he appellan t m ay adopt the petition for appeal as his opeuin g brief by so stating
in the petitio n, o r by giv ing to opposing counsel written no t ice o f s uch intention
within fiv e days of t he receipt by appellant of the printed record, a nd by fi ling a
copy of s uch notice w ith the clerk o f the co u rt. No alleged er ror no t specified in the
open ing brief or petitio n for a ppeal s hall be adm itted as a ground fo r argument by
appellant o n the hearing o f the ca use.
2. Form and contents of appellee's brief. T he b rief for t he appell cc shall contain:
(a) A s ubject ind ex and table of citations with cases a lp habetically a rranged.
Citat ions of Virg inia cases mus t refer to t he Vi rgin ia R eports and, in additio n, m ay
rde r to o ther repor ts con taining such cases.
( b) A s tatemen t o f the case and of the points involved, if the appcllee d isagrees
with thl' sta temen t of appt: llant.
( c) A s tatement of t he facts which arc necessary to correct o r amplify the s ta tem e11t in appellant's brief in so fa r a s it is deemed erroneous o r inadequa te, with appropriat e reference to the pag es o f the record.
( d) Argument in s upport of t he position of appellce.
Th e b rief s ha ll be si:;ncd b y at least o ne attorn ey practicing in this court, giv ing
his address.
3. Reply brief. The reply brief (if any) o f the appellan t s ha ll con tain all the aut horities rd icd o n by h im , no t referred to in his petition o r opening brief. In other
respects it shall conform to th e r eq ui rements for appdl ee's brief.
4. Time of filing. ( a) Civil cases. T he opening brief o f the appellant ( if there be
on e in addition to the petition for appeal) s ha ll be filed in the cler k's office within
fi fteen clays afler the receip t by counsel for appe ll an t o f t he printed record, b ut in n o
event less than twen ty-fiv e days before the fir st day o f the session at which the case
is to be heard. T he brici of the appellce s hall be tiled in t he clerk's office not later
than ten days before th t' first day of the sessio n at w hich t he cas e is to be hea rd. Tlw
rl'ply brief o f the appell ant s hall be fi lccl in the clerk's o ffi ce not la ter than the d ay
before the fir st day of the session a t which the case is lo be heard.
( b) Criminal Cases. In cri111 i11 al cases br id s mus t be fi led within the t ime s pecifi ed
in Livi I cases ; p ro vided, howev l~r. t hat in t hose cases in w hich the records have not
been pri nt er! and delivered lo coun~d at leas t twen ty-fi ve days before t he beginn ing
of the nex t ~e~sion o f the court, such case~ ~hall be placed at the foot o f t he docket
for t ha t s,·ssion of the court , anrl the Common \\'t·alth', b rief ~hall be fi led at leas t ten
day s p rior to the calling o f the casr. and the reply brief for the plaint ifT in error not
later than the tlay before the d st· is ca lled.
(c) .'-1/lp u lalinn of cn 1rn .~cl a::; f n fil h111. Coun:1cl for opposing pa r ties m ay file wit h
the cl erk a written st ip ula tion r han ping t he tim e for fi ling br iefs in any case; pro\'itlcrl. how('vcr, that all briefs m ust be file d 11ot la ter than the day bdure such case
is to be h1:ard.
5. Number of copies to be fi led and rlelivercd to opposing counsel. Twenty copi('S
of eacLi brief s hall be fil ed wi th the clerk o f tltc court , a nd a t leas t two copies mailed
or deli\'t·rccl to opposin!! roun st'I on o r befo re the day on which the brid is fih·rl .
6. Size and T y::,e. nri..f,- ~hall be nin e inches in leng th a nd six inches in wid ih . so
as to conform in di111 C' nsio11s to tlw p rin lt'd recor d, and s hall be prin ted in ty pe not less
in i.izc, as to hei(l'h t and wid th. than t he type in wh ich the record is p rinted. The
record n umber o f the case and 1i:1mes of co unsel shall he prin ted on t he fro n t cover of
all b riefs.
7. Non-compliance, effect of. The ckrk of th is court ii; directed no t l o receive or
fi le a b rief which fa ils to comply with t he rcQuircments o f t h i~ rult·. H neit her s ide
has fi led a p roper brief tlw ca use will no t be hrarrl. If o ne o f the parties fails to fi le
a proper hricf he can 1101 be hrard. hut the ca~c will be heard c.:i: pa r t c u pon the arg t1,
ment of the party by whom th e b rief has been fil er!.
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IN THE

Supreme Court .of Appeals of Virginia
AT RICHMOND,

Record No. 2857
CYRUS W. BEA.LE, Plaintiff in Error,
. ver1JU$

T. JUSTIN MOORE, RECEIVER, Defendant in Error.

PETITION FOR WRIT OF ERROR.

To tlie Honorable Justices of the Suprerne Court of Appeals
of Virginia:

·

·

.

Your petitioner, Cyrus W. Beale, respectfully represents
that he is aggrieved by a certain judgment .of the Circuit Court
of the City of Richmond entered on the 26th day of Novem..
ber, 1943 an.d certain deC.iijions rendered by the Judge there..

on ~pon the tdal of the matter therein pending on. tha petition
of Cyrus W. Be~le, Petitioner, against T,. Justi.n Moore, Re,.

ce.iver.
The matter involved is a claim for legal services rendered
by the petitioner to the Receive.:,;~ of tl1e Circuit C'onrt of
the City of Richmond in the pending cause· of State Cor2• poration *Commission v. Amerieam.. Bank and Trust Cornpany of Richmond, and the issues presented having been
submitted to the Judge .of said Court unde.r atipulatipn of
counsel, approved by order entel·ed in the above entitled cause
of July 1st, 1943 (R>, p, 12), wherejn it was agreed that all
:watters of law and fact should be heard and determined &nd
judgment rendered ·by the Court.
Under the order of November 26, 1943, supr(),, the Circuit
Court awarded judgment against T. Justin Moore, 'Receiver,
on account of a certain claim asserted by your p~titioner in
said order mentioned .of $2,.514.00, but declined to allow the
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petitioner interest as clai~ed by the petitioner; moreover,
the Co-µrt sustained the plea of statute of limitations filed
on behalf of the defendant as to certain other claims in said
order mentioned both as to principal and interest, the total
principal so claimed by_your petitioner on the aggregate due
being $1,319.53, and the oi~der having refused to allow the
petitioner, as prayed, counsel fees. incidental to the pr()RAcution of his various claims against the defendant, to which
respective rulings and actions on the part of the Court the.
petitioner duly excepted.
·
Your petitioner herewith presents a transcript of the record
and proceedings before ·the trial court in the case, certified
as required by law and in accord with Rule 21 of this Court.
In referring to the record in this petition we shall refer t.:>
such as R., and use the terms plaintiff and defendant, or
petitioner and respondent in the alternative as they appeared
in the lower court in referring to the parties in interest herein; or designate such as plaintiff and defendant.
3*

*STATEMENT OF FACTS AND PLEADINGS.

The petitioner, as will be observed from the petition filed in
this matter and found in the record at page 1, is a practicing
lawyer in the City of Richmond. He was a member of the
firm of Williams and Mullen, which, prior to the appointment of the Receivers by the Circuit Court of the City of
Richmond in the above entitled suit, was general counsel for
said bank and trust company.. The petition moreover· avers
that upon the appointment of the Receivers such employed
the petitioner to handle in their behalf, as Receivers of the
Court, certain business items which he had previously handled
as a member of the :firm of Williams and Mullen for the bank,
and the present litigation involves the claim or claims alleged
to be due by T. Justin Moore, as Surviving Receiver, to the
petitioner as ~herein· averred.

The Pleadings.
The pleadings in the case consist of the petition of the plaintiff and an answer thereto filed on behalf of defendant; also
hvo pleas of the defendant setting up the plea of limitations
under the statute to various claims mentioned in the petition
and sundry items listed in the account filed with the petition.
These pleadings are found in the record commencing at the
following pages: 1, 8, 13; 14 and 15.
4*
·The case was heard by the Judge ore tenus and under
an agreement of counsel the testimony of the witnesses
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was transcribed and such is now before the Court ·commencing
at page 33 of the record. The original exhibits referred to
therein, introduced before the. Court, have been certified to
this Co1:1rt for consideration as a part of the record.

~HE FACTS INVOLVED; THE ISSUES PRESENTED.
As the petition and answer present in some detail the respective contentions of the parties plaintiff and defendant,
for the sake of brevity we omit a full. re-statement of the
facts herein ( see R., pages 1 and 17).
From an examination of the petition and answer in the case
it will be observed that there is very little difference of opinion
in respect to the scope of the issues presented. The power of
ibe Receivers to have employed Mr. Beale, as well as the tremendous amount of work performed by him as outlined in
the petition and account, appears in our judgment to be defi.
nitely established by the testimony and exhibits. The claim
of Mr. Beale presents three primary issues :
(a) Amownt Due the Petitioner for Services Re_ndered in Con-

nection with the Estate of George Ameen Under "the
Agreement Entered Into with the Receivers as Set Out
in Letter of June 13, 1936, i. e., 30% of Sales Price Received from Bona Fide Sales of the Properties If and
When Sold.

The terms and scope of a contract which was entered into
between the Receivers and Mr. Beale on June 13, 1936, as
""set out in a letter from Beale to the Receivers as of that
5• date, the original of which, though admittedly delivered to
the Receivers, was not in evidence, but a carbon copy of
the same, initialed by the Receivers, is in evidence, such being
original Exhibit No. 2. The contract as evidenced by this letter involved the amount due the petitioner for services rendered in connection with the estate of George Ameen, an alternative presented in the letter and accepted contemporaneously
by the Receivers as claimed by the petitioner provided for
the payment of 30% of sales price received by the Receivers
f~om bona fide sales of the properties belonging to the late
George Ameen if and when sold.
In the petition and accompanying account Beale claimed
that he was entitled under the terms of this contract as of November 15, 1942-the time when he presented his account in
full to the Receivers for payment-principal and interes.t
amounting· to the ,sum of $3,790.15. The amount of the claim
at the time was predicated upon the sale o"f all of the Ameen
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property with certain lots located at Williamsburg, Virginia.
However, it appearing from a report or account ma.de up by
Leach, Calkins & Scott, Certified Public Accountants, which
was designated as Exhibit No. 1 filed with the answer of the
respondent, Moore, that the Williamsburg lots had not been
sold but were carried at an inventory value of $1,725.00, Mr.
Beale filed at the hearing au amended account taking into
consideration merely the lots or properties actually sold in
which he was entitled to the 30% commission and in this ac- .
count (Exhibit No. 1) it is claim·ed that tbe =Jtpetitioner is
6• entitled to principal and interest on properties actually
sold to $3,244.83. This sum may be broken down by the
principal sum of $2,634.00 and an interest claim extending
to the approximate date of hearing (7/21/43) of $610,83.
It was also the position of the petitioner that he was, of
course, entitled to 30% upon the Williamsburg lots if and when
sold by the Receivers.
If the Court will refer to the opinion of the Court of November 4, 1943 (R., p. 28), and the :final decree of November 26th
(R., p. 29), it will be seen that the Court upheld the contract
letter of June 18 and by the letter he awarded judgment in
favor of the petitioner for the sum of $2,514.00, i. e., the principal due with slight discrepancy between this amount and
$2,634.00 claimed by Mr. Beale, but the Court refuseq to allow
the petitioner interest from the date of the respeetive sales
so made by the Receivers between the :first sale of May 12,
1939, and the other sales, the dates and time of which being
duly shown in the Leach, Calkins & Scott account, supra.
In respect to the undisposed of property, namely, the Williamsburg lots, the final order protected Mr. Beale in this

language:

· ,. '.And the Court doth further Adjudge, Order and Decree
that the said T. Justin Moore, Receiver as stated, shall out
-0f the gross receipts secured from the sale of the remaining
properties arising ont of the said Ameen transaetion aforementioned, which has heretofore been carried upon an inveniory value of One Thousand Seven Hundred Twenty..fi.ve
($1,725.00) Dollars, shall, when sold, from time to time pay
unto the said Cyrus W. B.eale according to the terms of the
contract so entered into between the petitioner and Receivers
, aforementioned ; ''

7e

9

The exception, therefore, taken by the petitioner to the
action of the Court in respect to the Ameen contract 1s
directed solely to its failure to have allowed interest as
claimed ·in his petition amounting to $610.83,
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It is submitted that the letter of June 13th, supra, wherein
the petitioner offered and .the defendant accepted the method
of payment as therein stated as compensation for the work at
the time undertaken by the former is so plain that it is hard
to realize how it could have been questioned or contested by
any litigant. Furthermore, as the trial court points out in
its opinion, the surviving Receiver himself in his answer admits that the petitioner shoulc1 be paid compensation on the
basis of 30%, but such questions or denies an agreement or
understanding that the percentage should be based upon a
gross recovery. We quote from the opinion:
"The Receivers, in their answer in Section 11., admits that
the Petitioner should be paid compensation on the basis of
30% on the amount realized or recovered by the Receivers
from the properties, but denies any agreement or understanding to the effect that Petitioner would be entitled to a percentage of the gross recovery and insists that the contingent
compensation of the Petitioner should be, and was intended to
be, based upon the recovery by the Receivers after reimbursement for any cash or out-of-pocket advances or expenses made
or paid by them in and about the acquisition, holding and
maintenance of real estate. In this I am unable to concur.
It was to the interest of the Receivership that the property
be improved and money expended for its maintenance. Had
this not been clone and the prop~rty deteriorated in value and
then sold, the Petitioner could not, with merit, assert that
he was entitled to compensation on the value of the property
at the time his services were performed."
8*

*Furthermore, the testimony introduced at the hearing
fully sustains the construction placed upon the contract
by the Court as well as decisions from other courts respecting
the language found in such contr_act. We here bring to the
attention of tlrn Court the following cases.
In the case of Elnier Ca,ndy Co., Inc., v. Fauntleroy, 19
Feel. Rep. (2d) 664, the opinion at page 664 says:

"The sole issue presented involves an interpretation of the
phrase used by Congress : 'Of the price for which so sold.'
This language of the statute could not conceivably be simpler.
Certainly, if the price at which candy was sold was fixed by
trade catalogues or price lists, such as appear in the evidence,
the manufacturer selling at that price cannot be heard to say
that he is entitled to deduct the 5 per cent. tax and pay tax
nt that rate on the 95 per cent remaining.

•
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'' The price for which the article sold can certainly mean
nothing more nor less than the amount paid by the purchaser
to the seller, and under the plain terms of the act that price
measures the tax at the prescribed rate. It might be otherwise, as government counsel very pertinently suggests, if the
tax was designed to be measured by profits on sales, in which
event there might be numerous deductions of costs, charges,
and expenses, including taxes paid.''
See also VanLawsen v. Heffacker, 5 Pac. (2d) 721; Bidgood
v. HartniG11i Bro., 89 Pac. (2d) 584.
Since the Court had decided that under the terms of the
contract Mr. Beale was entitled to 30% of the gross sales
if and when made by the Receivers, and since the testimony
is very clear that sales of the properties concerned had been
made by the Receivers commencing back as early as May
9* 12, 1939, and "'neither report nor settlement under such
sales had been made by the Receivers with Mr. Beale,
it would seem to follow as a matter of course that Mr. Beale
would be entitled to interest on 30% of the amount so collected by the Receivers from the respective sales dates. These
sales according to the testimony, including the report of Leach,
Calkins & Scott filed as an exhibit with defendant's answer,
were made to the following persons at the dates now stated,
and we confidently submit that the Court erred in failing to
allow the petitioner interest in each and every case stated.
In Roanoke Rapids
Sold to H. Hedgepeth 5/4/39 for $4,000.00 according to
information from Perry Seay, about Oct., 1941-30%
of $4,000.00.
Int. on $1,200.00 from 5/4/39 to 7/4/43-4 yrs. 2 mos._25%.
.
In Hovewell
(1) Sold to C. L. Cabanis 5/12/39-$150.00.
Int. $45.00 5/12/39 to 7/12/43-25%.
(2) D. C. Wooldridge 6/22/42-$150.00.
Int. $45.00 6/22/42 to 7/22/43-.061h%.
(3) J. P. & Ocie M. Good 6/22/42-$100.00.
Int. $30.00 6/22/42 to 7/22/43-.065%.
(4) L. J. & Flossie Lee 6/22/42-$100.00.
Int. $30.00 6/22/42 to 7/22/43-.065%.
(5) R. A. Booth 2/10/38 at $350.00.
Int. $75.00 2/10/38 to 7/10/43-.32112%·
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(6) Mariane Hyland 8/16/37 at $180.00.
Int. $54.00 8/16/37 to 7/16/43-.35~ %·
(7) J. L. Cabanis 12/6/38 at $1,500.00.
Int. $450.00 12/6/38 to 7/6/43-28%.
(8) L. J. & Flossie Lee 6/12/41 at $1,250.00.
Int. $375.00 6/12/41 to 7/12/43-.125o/o.
(9) D. C. Wooldridge 8/21/39 at $1,100.00.
Int. $330.00 8/21/39 to 7/21/43-.235%.
10* * Property Not Sold
Valued as per Receiver's Inventory at $1,725.00-30%.
No interest.
In support of our position respecting the assignment of
error in not allowing interest in the Ameen matter, we refer
the Court to its recent decision in the case of Parsons v. Parsons, 167 Va. 374 (1937). It seems to us that in view of the
complete and extensive review and discussion found in the
opinion in this case concerning the general rule prevailing in
this State in the matter of the allowance of interest upon a
contract, express or implied, and the conclusions reached, we
are confident that nothing can be added to what is there said.
However, we are tempted to re-quote from two cases mentioned.
The homely language of Judge Moncure in the leading case •
of Tazewell's Ex'r. v. Soonders' Ex''t., et al, 13 Gratt. 354369, cited by the Court in the Parsons Case at page 382, would
seem particularly appropriate in the instant case when the
evidence definitely shows that the Receivers collected from
the sales m.entioned and made no revort to Mr. Beale, though
knowing that he had an interest in the proceeds therefrom,
namely:

'' In this state, interest is generally recoverable on a judgment, both at law and in equity. ( Citing cases.) • • * Ac·
cording to our notion, it is 'natural justice that he who has
the use of another's money should pay interest:' ''
Also, the statement of Judge Staples taken from the case
of Chapman's Adm'rs. v. Shepherd's Adm'r., ·24 Gratt. 377 ..·
383:
"It is true that the debtor may sometimes, under peculiar
circumstances, avoid *the payment of interest; but these
1141= are matters of defense, the burden of which is upon him
m all cases. They are offered to show that the obligation to pay has been discharged, and not that it did not
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originally exist. If no valid ground of defense is shown, the
judgment is as certainly rendered for the interest as for the
principal. In contracts of the character just mentioned, it is
apparent, therefore, that interest is not given as damages,
at the discretion of court or jury, but as an incident of the
debt, which the court has no discretion to refuse.''
We also think it would be a corollary to be deducted from
the construction of the contract in the instant case by the
Court that since the evidence definitely shows that the Receiv;ers had in their pqssession monies which belonged to Mr.
Beale under the Ameen contract that for this as well as other
reasons hereinafter assigned the Court erred in allowing the
plea of the statute of limitations to the miscellaneous accounts next considered.
(b) lJfiscellaneoies Claims.

The second matter in dispute between the contending parties
concerns miscellaneous accounts aggregating $1,319.53. These
claims were designated in the account seriatim as follows:
(1)
(2)
(3)
(4)
(5)
(6)

Fee Clainied
$300.00
$300.00
$195.00
$270.69
$208.37
$ 45.47

Rice
Ryan
Blich
West
Pelouze
Haislip

12•

• An examination of the record shows that' there was
much testimony taken concerning the amount of work
done by Mr. Beale during the course of several years in connection with these accounts, and we confidently submit that
the evidence adduced adequately sustains the right of Mr.
Beale to demand payment from the R.eceiver in each instance
and such evidence amply sustains the reasonableness of the
fees so charged. However, as the plea of statute of limitations
was sustained by the Court as to these items the -merits or
legality of the several claims was not passed upon by the
Court.
(c) Ite1ns of Expense..

The third item represented disbursements advanced by Mr..
Beale in pending litigation which he had been handling for the
Receivers noticeably in connection with the above items, the
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total amount of such disbursements amounted to $93.05. The
trial court awarded judgment in favor of the plaintiff for
these items, designating such as items of expense, and on
this item the Court allowed inter~st from the 1st day of January, 1942, namely, the approximate date when Mr. Beale's account was rendered to the respondent at the time and under
the circumstances related by him in his testimony (see R.,
p. 22).
As to this last item there was a tender made on behalf of
the defendant when the case was called for hearing as disclosed by the record (R., p. 27) · and, therefore, there is no
dispute as to the correctness of this charge.

13*

*STATUTE OF LIMITATIONS.

In view of the testimony in this case it is hard to understand why the two pleas based upon the statute of limitations
should have been filed at all .. According to the evidence in the
case there had never been any severance of business relationship between Mr. Beale and the Receivers acting for the Court
in the matter of collection of the accounts or other matters
submitted to him for attention. 'And this situation existed
when the issue arose in 1942 wl1en Beale presented his account
for payment. The evidence shows that during the course of
six or eight years, at least, Beale had rendered services for
the R,eceivers, and that some of these matters had not been
finally disposed of; this was certainly admittedly true in respect to the Ameen case where both the pleadings and the
judgment of the Court show that there is under control of the
Court properties in which Mr. Beale was interested under a
contingent contract. And as we have heretofore stated, it
seems inconceivable that the Court should hold in its judgment that Beale had a 30% contract with the Receivers under
which it finds that the Receivers were indebted to Beale in
the extent of the amount of the judgment awarded, $2,514.00
at least, and furthermore, that Beale had advanced monies for
the account of the Receivers, admittedly due and unpaid, that
pleas to the statute of limitations as to some miscellaneous
accounts in the hands of the attorney should be sustained.
There, however, is another way to look at this matter,
namely, as to whether or not a statute of limitations will
14* ever •ll\lie against an attorney acting with or for the Receivers of a Court under facts and circumstances esta blished by this case. It would seem rea~onable that a claim for
services rendered arising out of authorized transactions witb
the Receivers of the Court., unless there was a specific contract
providing to the contrary, would occupy a preference in re-
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ceivership assets on parity with claims for services rendered
by the Receivers themselves; court costs, or other similar
charges.
"\Ve have not found a case presenting the identical facts here
involved. On the subject generally, for the convenience of the
Court, we cite and quote from 45 Am. J ur .-Subject: Receivers-Section 255, reading as follows:

'' It is a general rule that claims arising out of authorized
transactions with a receiver or out of the conduct of the receivership, including those based on the proper costs and expenses of the receivership, and on the torts of the receiver or
his agent in the a·dministration of the receivership, are the
ranking claims against the estate in receivership. Indeed, a
court which appoints a receiver owes a ditty to see to it that
those who properly deal with him arc paid their just dmnands.
Preference of such a claim over a first mortgage or other lien
prior in time, however, is strictissinii. juris.
'' Persons who lend or advance money to a receiver under
authority of the appointing court are entitled to reimburseInent out of the estate in receivership.
'' A receiver cannot be compelled to postpone claims properly incurred by him in order to meet old claims incurred
under a former receivership.
'' The court may charge property on foreclosure with claims
against the receiver. In the case of a receivership in a suit
for the foreclosure of a railroad mortgage, the court has been
held to have power to create claims through the receiver which
are preferred to the mortgage." (Italics supplied.)
15*

*In addition to the above, we refer to the following:

Engelhard v. Schroeder, 92 N. J. Eq. 663; 21 A. L. R. 961N ote.
Burke's Pl. and Pr. ( 3rd Ed.), Section 210, page 358; and
ca. ci.
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*ASSIGNMENTS OF ERROR.

1. The Court erred in failing to allow the petitioner interest
on the sundry sales of properties belonging to the estate of
George Ameen from the date that such sales were consummated and collections therefrom received by the Receivers.
2. The Court erred in not allowing any interest whatsoever
on the $2,514.00 found by the Court to be due the petitioner
by the defendant under the terms of the contract concerning
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the handling of the matters of the estate of the late George
Ameen.
3. That the Court erred in sustaining the defendant's plea
of the statute of limitations on the several miscellaneous claims
asserted by the petitioner in his petition and account, such
being designated in the final order as the Rice, Ryan, etc.,
claims; and in not rendering judgment in favor of the plaintiff
as to each of the said claims for the amount established to
be due the petitioner, respectively, under the testimony in·
troduced before the Court.
4. That the Court erred in refusing to allow and award
reasonable counsel fees to the petitioner for services rendered
by such in representing the petitioner in the pending proceeding.
5. The Court erred in permitting introduction of oral testimony respecting the letter of June 13, 1936, supra.
CONCLUSION.
For the reasons hereinbef ore advanced it is respectfully submitted that it is particularly pointed out that the judgment
of the Circuit Court entered on the 26th day of Novem17* her, 1943, ::i•as set out in the transcript of the record as
herein filed is erroneous and that such should be reviewed; and that such judgment insofar as it fails to allow the
petitioner interest upon the sum of $2,514.00 therein found to
be due the petitioner by the Court, representing his interest
in the sale of certain properties by the Receivers belonging
to the estate of George Ameen, should be amended and enlarged to include such interest; and that so much of said judg- ·
ment as sustains the statute of limitations filed on behalf of
the respondent to certain sums alleged to be due the petitioner
for services rendered in connection with sundry accounts, hereinbef ore mentioned as miscellaneous items, should be reversed
as well as the action of the Court in refusing to allow the
petitioner counsel fees as prayed for.
Your petitioner, therefore, prays that a writ of error and
suversedeas be awarded to the judgment complained of; that
said judgment be amended in the particulars mentioned,
namely, that interest should be allowed the petitioner on the
sum of $2,514.00 as claimed, and as to such item this Honorable Court may enter up final judgment in favor of the
petitioner as to such principal and interest; and that this
Honorable Court may remand this cause to the Circuit Court
of the City of Richmond for further proceedings to be had in
regard to other errors in this petition mentioned according
to its ruling up.>on such matters.
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Counsel for the petitioner desires to state orally to the Court
the reasons for the relief prayed for herein and *desires
18* to adopt this petition as the original brief filed on behalf of the petitioner, and counsel further states that
he has delivered a copy of this petition to David J. Mays,
counsel for the defendant, T. Justin Moore, Receiver, on the
8th day of March, 1944, informing such that this petition would
be filed in the Clerk's Office of the Supreme Court of Appeals
of Virginia, at Richmond, Virginia, on such day.
Your petitioner has executed a supersedeas bond in accordance with Section 6338 of the Code of Virginia as amended
by the Acts of the General Assembly of 1934, conditioned as
required for a supersedeas bond in Section 3351, as amended,
in the penalty of One Hundred ($100.00) Dollars.
It is respectfully submitted that if the writ of ·error and
supersedeas be awarded that your petitioner be not required
to execute a further supersedeas bond.
R.espectfully submitted,

CYRUS W. BEALE,
By: ALEXANDER H. SANDS,
Counsel.
ALEXANDER H. SANDS,
Richmond, Virginia,
Counsel for Petitioner.

I, Alexander H. Sands, Attorney at Law, practicing in the
Supreme Court of Appeals of Virginia, do hereby certify that
in my opinion it is proper that the jud~ent complained of
herein shall be reviewed by this Honorabie Court.
ALEXANDER H. SANDS.
March 8th, 1944.
Received March 8, 1944.

M. B. W.A.TTS, Clerk.
. Writ of error granted and siipersedeas awarded.

Bond,

$500.00.

GEORGE L. BROWNING.
4-17-44_
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RECORD
VIRGINIA:
Pleas before the Honorable Julien Gunn, Judge of the
Circuit Court of the City of Richmond, held fdr the said _City
at the Courtroom thereof in the City Hall, on the 21st day
of January, 1944.
Be It Remembered, that on the 1st day of July, 1943: Came
Cyrus W. Beale, by counsel, and filed his Petition in Chancery
against T. Justin Moore, Receiver of American Bank and
Trust Company of Richmond, in the cause of State Corporation Commission against American Bank and Trust Company
of Richmond, which Petition, and exhibit therewith, are in the
words and :figures following, to-wit:
Virginia:
In the Circuit Court of the City of Richmond.
State Corporation Commission
V.

American Bank and Trust Company of Richmond.
PETITION OF CYRUS W. BEALE FOR DECREE R.EQUIRING. RECELVERS TO PAY LEGAL FEES
FOR SERVICES RENDERED.
Your Petitioner, Cyrus W. Beale, respectfully represents as
follows:
·
(1) That he has been practicing law in the State of Virginia
and the City of Richmond, Virginia, since January, 1915, that
from September 1, 1918, to April 1, 1934, he was a member of
the law firm of Williams and Mullen; that prior to the receivership of the American Bank and Trust Company of Richmond the firm of Williams and Mullen was the general counsel
for the said bank, and as such many business iteins requiring
legal services were turned over by the said bank
page 2 ~ to the said firm for its attention; and, that many of
the said business items were turned over in the said
firm to and for the personal attention of your petitioner.
(2) That following the receivership of the said bank the receivers appointed by this court requested the said firm of Wil-
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Iiams and Mullen to continue in the prosecution of all legal
matters then in its hands for attention, but to your petitioner's
knowledge the said receivers did not engage the services of the
said firm or any of its members in connection with any other
i tern of business.
(3) That upon the dissolution of the firm of Williams and
Mullen on April 1, 1934, as it was then constituted, your petitioner began the practice of law alone and continued to
handle all items of business with the approval of the said receivers pertaining to the affairs of the American Bank and
Trust Company of Richmond, of which he had personal charge
before said dissolution, and, thereafter, dealt with and reported to the receivers of the said bank as to all such items.
( 4) That practically, if not all, of the items of business that
your petitioner had charge of had to do with the collection of
notes due the said bank and many of said notes were acquired
by the said bank as collateral to the indebtedness of the Hopewell Bank and Trust Company, and the Richmond Trust Company, both of which were also in receivership.
(5) That practically all of the items of business which your
petitioner handled before the receivership of the bank were
handled with :Mr. D. ·w. Durrett, one of the 'Vice-Presidents
of the bank, acting for the said bank and, after the receivership, with Mr. D. W. Durrett, acting as the agent of the receivers.
, (6) That up until the spring of 1936 it was the custom to
have the matter of fees fixed at the termination or
page 3 ~ settlement of each item of business, and except for a
few items of· expense advanced on behalf of the receivers your· petitioner was paictfor his services rendered in
connection with items collected but not for services rendered
~vhere judgments were taken and no collections were made to
apply towards payment upon the same. In all cases, however,
where collateral notes ,vere reduced to possession by sale or
otherwise the reduced collateral was left in the hands of your
petitioner for collection unless withdrawn by agreement with
and consent of petitioner.
(7) In April 23, 1936, Mr. T. Justin Moore, one of the receivers, addressed a letter- direct to petitioner making inquiry
~bout the status of judgments he had obtained for the receivers against the estate of one George Ameen, which judgments became liens upon 66 lots in the City of Hopewell and
Prince George County, a -double store building in Roanoke
Rapids, North Carolina, and four lots in Williamsburg, Virginia. Appropriate Chancery suits ,vere instituted to sell the
said real estate and your petitioner made full report to Mr.
Moore by letter, May 28, 1936. Your petitioner had expected
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that upon the sale of the said real estate that the proceeds
would be applied to the payment of the expenses of sale, his fee
and to the liquidation of the indebtedness. The question came
up as to the payment of petitioner's fee in event the receivers
caused the properties to be purchased at the sale in the name
of Five States Realty Company, and your petitioner wrote
on June 13, 1936, to the receivers to the attention of Mr. Moore
the following:
''In conveying your instructions to me verbally, Mr. Durrett indicat~ that it was your desire that no bill for my services should be rendered in event the properties were purchased for you or in the name of some person or corporation
designated by you, until the properties were sold by
page 4 } or for you and that the. said properties should be
considered in my hands in substitution for the
claims which I have been prosecuting for you. As I have
been handling these claims for about five years and as attorney's fees in judgment against the judgment debtors now
aggregate $806.00, and as the properties involved in this estate, if taken over by you, will be, in my opinion, of a value
much in excess of the full amount due upon your claim and
what I think to be a reasonable fee, namely, 30 per cent of
the amount due to you., I would prefer that settlement be
made with me at the conclusion of the two chancerv suits in
which the properties are to be sold.
"'
I realize, however, your position in not desiring to pay
attorney's fees until the properties that you take over have
been actually ·sold and if you prefer, I shall be glad to go
along with you upon the understanding that the properties
are to be considered in my hands in place of the claims, that
settlement in connection with future bona fide sales of the
property are to be made by the purchasers through me and
that I am to be paid the above percentag·e upon the Sijle price
received from the bona fide sales of the said property when
and if sold.''.
On June 16, 1936, your petitioner received a letter signed
by "D. W. Durrett, For the Receivers'' which read as follows:
"The receivers this morning approved the plan of handling
our claim against the Estate of Georg·e Ameen, attorney's
fees to be paid to you as the properties are actually sold to
other than the Receivers or one of their subsidiaries.''
.
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(8)-Your petitioner following the receipt of the above letter continued his services incident to the Chancery suits and
all of the properties were sold at public sales, one in Hopewell, Virginia, and one in Roanoke Rapids., North Carolina,
both of which your petitioner personally attended. The receiver acting through Mr. D. W. Durrett, bought in all of the
said properties in the name of the Five States Realty Corporation, one of its subsidiaries.
(9)-Following the above agreement, Mr. D. W. Durrett
thereafter took the position that any bills against the receivers where no collection were made should be postponed
until the properties were sold and that at that time
page 5 ~ deductions could be made to take care of same.
Your petitioner aided in the renting of the stores in
Roanoke Rapids, N. C., an¢! although be brought into question his right to the agreed percentage on the income from
rents pending a sale of the properties he was informed that
Ms agreement did not entitle him to handle the· renting of the
property or to a percentage of the amounts as rents but that
he was limited to a percentage of the sale price of the properties.
(10)-That in spite of the above agreement, the receiver$
acting through Mr. Perry Seay rented portions of the property, including the stores in Roanoke Rapids, collected the
rents therefrom making no account to the petitioner. That
the said receivers without regard to their contract sold the
said property in Roanoke Rapids and much of the property
in Hopewell and Prince George County without any notice to
or consultation with the petitioner, and without reporting
the sale to or making any payment to petitioner_, and this, despite the fact that petitioner's contract g·ave him a 30 per
cent interest in the sale price of the properties and· provided
for all settlements being carried through his hands.
(11)-That the written agreement was plain, that the understanding of that ag·reement by Mr. D. W. Durrett was the
same as that of petitioner, yet the receivers acting through
Mr. Perry Seay wholly ignored the agreement, and sold the
properties listed in the attached statement of account a$
therein indicated, collected the money therefor and has retained the same, including the portion thereof belonging to
petitioner since that time.
(12)-That your petitioner was told about November, 1941,
for the first time, that some of the property had been sold but.
has not yet received an accounting or payment of
page 6 ~ the amounts due him. That upon an investigation
made in Hopewell and Roanoke Rapids, N. C., he
has received information as to the parcels of land sold, the
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dates of sales., etc., which he has used in the enclosed state'"
ment of account which he files herewith as Exhibit A, and
which shows an itemized account of the amount the petitioner
claims to be due him, and for which this petition makes claim.
(13)-That without full knowledge as to the actual property sold, your petitioner wrote· to the receivers on December
24, 1941, enclosing statement of account at t11at time, sending
a copy of the same to the Judge of this Court ; that the statement of account has now been amended to the extent of showing the additional property which petitioner learned upon investigation had been sold. That as the letter to the receivers
dated December 24, 1941, pointed out he has rendered services to the receivers in connection with a goodly number of
other claims which have been reduced to judgment, but which
have not been collected, also that he will make no claim for
payment for said services unless collection has been made
of or upon said judgments without the knowledge of tbe petitiouer or unless future collections are so made.
(14)-Your petitioner is advised that he has a right under
the Section of 6291 of the Code of Virginia to institute a suit
against the receivers, and that his rights in this respect do
not differ from those of any other party who had had a business dealing with the American Bank and Trust Company,
of Richmond, or on account of any claim which might be asserted against the recivers. However, it is the opinion of
your petitioner that it would be in the interest of all parties
concerned in the administration of the trust now in liquidatio11 under the direction of this honorable court, at the present time, that the rights of your petitioner in the .
page 7 ~ premises should not be delayed or postponed by the
institution of an independent action in this or another court of your petitioner's selection.
vVHEREFORE, in view of the premises your petitioner
now prays that this petition may be taken and considered as
a petition asserting affirmative relief in the premises, and
that the same shall be answered by the receivers, if such receivers are still disposed to dispute the prompt payment of
claim or claims as hereinbefore set out.
And your petitioner further prays that if the receivers
aforesaid elect to file an answer, an answer under oath is expressly waived.
Your petitioner prays that this matter may be referred to
a commissioner, if in the judgment of the court such course
may be determined to be desirable, and that if the court be of
the opinion that it is unnecessary or undesirable to have a
reference to a commissioner, your petitioner prays that he
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then be permitted to support the facts alleged in this petition
through depositions or upon a hearing before the court ore
ten us.
Your petitioner now prays that the court shall, by proper
decree, after due hearing, award unto your petitioner the
amount set out in his account filed herewith, with proper interest upon the various sums so found to be due; that proper
counsel fees may be allowed your petitioner for asserting and
approving his claim in this matter, and that be may have
such other and general relief as this court may think proper
and unto equity may seem meet.
And your petitioner will ever pray, etc.
1

CYRUS

w·. BEALE
Petitioner.
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EXHIBIT '' A''.

RECEIVERS OF AMERICAN BANK AND TR.UST
COMPANY
In account with
CYRUS W. BEALE
Attorney and Counsellor at Law
Richmond, Va.
November 2., 1942
CHARGES

I
Re: Claim v. Estate of George Ameen
Re: Receivers v. Wocilla Ameen Rafey (Law)
Re: Receiver v. Wocilla Ameen Rafey and Administrators of the Estate of George Ameen
(Law)
Re: .Receivers v. Wocilla Ameen Rafey, individ11ally, the infant children of George
Ameen, the Administrators of George Ameen;
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including the receivers of the Hopewell Bank
and Trust Co.
(In Chancery Receivership Proceedings).
To fee for professional services rendered from 1/20/32 to
date in prosecution of the above claim, including the institution and prosecution to Judgment of the above cases at law
and in chancery, sundry conferences with sundry parties,
sundry travels to Hopewell and Prince George County in Virginia, and Roanoke, N. C., including 66 letters written, and
43 letters received prior to 6/13/36., the date of an agreement
as to compensation, and 36 letters written and 22 letters received subsequent to said date-as agreed (See PetitionParagraph 7).

Property Sold-(Fee agreed)Ro°'noke RapidsSold to H. Hedgepeth 4/26/39 for $4,00030 %
$1,200.00
Interest 4/26/39 to 11/15/42-4%%.......... 258.00 ·

Hopewell(1)-Sold to J. L. Cabaniss 11/15/38, 11, 12 13 Bl.
3 Battle Ground Addition $1,500.00$ 450.00
30%
108.00
Interest 11/15/38 to 11/15/42-24%
(2)-Sold to C. L. Cabaniss-3/15/39 Lots Lots 14
45.00
& 15 B3. B. G. A. At $150-30%
9.90
Interest 3/15/39 to 11/15/42-24%
(3)-Sold to D. C. Woolridge-8/21/30-Lots 8 &
9 Bl. 4 B. G. Add .. for $1,100.00-30%
$ 330.00
67.45
Int. 8/21/39 to 11/21/42-20%%
(4)-Sold to L. J. & F. E. Lee-5/15/41375.00
$1,250.00-30%
33.75
Int. 5/15/41 to 11/15/42-9%

Prince George CoitntySold to Reg. Booth 2/1/38-19 Lots
wood Hghts. $350.00-30%

in Ken-

105.00

·supreme Court of Appeals of Virginia
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30.45

Int. 2/1/38 to 12/1/42-2670

$3,012.55

Fees on Lots Sold

page 9 ~

($3,012.55)

Proverty Not Sold-(Fee .Agreed on Sale Price)
(1)-Hopewell-23 Lots assessed at $4,425.00 %
of $4,425.00-$2,212x30%
$ 663.60
(2)-Prince George County2 Lots 40 & 41 Bl. 20-Wood Lawn Sub.-Assessed at $300.00-30%
$

90.00

(3)-Williamsbitrg, Va.
4 Lots Nos. 19, 20, 21 & 22 Capitol Heights
Assessed Value-$100.00
$

30.00

Total charges Ameen Claim (pl~s Int. as
above figured)
_$3,796.15

II
Re: Claim v. H. B. Rice.

To fee for professional services 3/10/32 to date in
prosecution of the above claim, including innumerable conferences with debtor and
others, sundry visits to Hopewell, Chesterfield County, and Henrico County for inspection of properties held as collateral to notes,
reducing claim to judgment in amount of
$3,567.00, which included $323.50 as attorneys
fees.
(Note) A certificate of deposit of debtor of
$1.,000.00 was released to receivers and judgment credited with that amount. Also after
judgment deed of trust notes secured by 12
lots of Richmond-Hopewell Hig·hway was
turned over -to receivers with the understanding that same was to be sold and fee paid on
sale price. No report of sale or payment of
fee has been made$ 300.00
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III
Re: Claim v. E. S. Ryan

To fee for professional services froll! 3/10/32 to
date in prosecuting above claim, including reducing claim to judgment in amount of
$4,286.00, including $402.50 as attorneys fees,
representing receivers in chancery suit of
,James M. Zomoiski Company v. Receivers,
et als preparing and filing answer thesein,
and following directions of receivers to conclusion of suit wherein receivers obtained hotel
property in Mineral, Virginia, and about
eleven acres, later sold for $900.00; also including sundry trips to Hopewell, Mineral,
Louisa., Charlottesville, Chesterfield and
Prince George Counties, all for investigations,
conferences, etc., in connection with prosecution of said claim; also include 71 letters written and receipt and consideration of 57 letters.
$ 300.00

IV
Re: Claim v. John S. Blick and
Executors of James E. Crass.

To fee for services in connection with the above
matter, including preparation of petition and
order in the matter of John S. Blick, bankrupt,
filing same with Referee in Bankruptcy in the
District Court of the United States for the
northern District of Georgia-Atlanta Division; obtaining consent to the private sale of
43 shares of preferred and 43 shares of
page 10 ~ common stock of Richmond Bowling
Alleys, Inc., and sundry correspondence
and conferences with officials of bank, Jos. M.
Hurt; Jr .., and others concerning- this matter,
all before settlement was made by the receivers direct with Jos. M. Hurt, Jr., Executor
of J.E. Crass-15% of the amount of the prin$ 195.00
cipal involved, as provided in said note-
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Re: Claim v. Frank T. ·west, Jr., and

,,T. Scott Garrett

To fee for professional services in prosecution of
above claims, including filing proof of claim
v. W. Scott Garrett, sundry correspondence
with attorney in Norfolk, Va. and New York
City et als, before and after death of '\Vest on
2/1/38 in effort to collect direct and out of the
estate of West the amount due on the notes
amounting to $2,468.34 plus interest from
12/4/32 and 15% attorneys fees. It is understood that receivers collected $13.,367.80 from
insurance policies upon life of vVest, which
were unknowingly held by receivers until after
the death of West-the said amount to apply
.upon payment of total indebtedness of '\Vest
written off by American Bank and Trust Company in 1932. It will be seen that $2,486.00
equals .135% of the debt of $18,176.00 written
off in 1932, and that .13570 of $13,367.80, is the
amount collected directly by the receivers, or
$1,804.65, is the amount collected upoh the debt
of $2,486.00, the above claim., and is the amount
upon which a proper fee should be figuredFee charged 15% of $1,804.65$ 270.69

VI
Re: R.CC Corp. v. E. C. Pelouze, et als.

To fee for professional services from July 27,
1933, to date in prosecuting above claim, including obtaining judgment for $1,325.00 principal, and interest from 3/6/33 until paid and
15% of amount as attorneys fees., innumerable and prolonged conferences with debtor,
his son, D. W. Durrett et als, and visits to
Mathews County to inspect property underlying as collateral, sundry correspondence, etc.,
etc., etc.
·
As heretofore agreed and billed ($8.37 bal·
$ 208.37
ance to be paid as costs)-
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VII
Re : Claim v. Nels on Haislip
To fee for professional services in connection with
above claim, 20% of $227.34, representing the
balance due upon principal and interest
(Note) : Claim settled direct and case dismissed
at request of receivers-bill sent for services
as directed but payment was overlooked
$
Total
page 11
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45.47

$5.,115.68

Brt. forward
$5,115.68

VIII
Sundry Disbursements
1935
3/27 Balance of sundry expense i terns

incurred before settlement of
3/27 /35 for $85.40, but not included in the total thereof which
was paid 3/30 /35-

$ 6.50

(Note: statement rendered for expenditures after 3/27/35 were
not paid, but I understood would
be paid upon final judgment of
accounts)
3/28 Paid Harry Burnett, clerk, as Deposit suit v. Loths-

4/5 Telephone tolls-March5/14 Expense to Petersburg 4/23 claim
v. C. B. Lewis
5/14 Paid for abstract of judgment v. B.
B. L. & B. Inc.
5/15 Telephone tolls-May
7/25 Telephone tolls-May $6.50. June
$4.65

8/8 Sundry Extra Posta~e

10.00
4.55
3.52
.50
2.20
11.15

.93
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8/8 Paid Clerk, Halifax Circuit Court
. releasing judgment v. Tuck an<;l
,Murray·
12/7 Telephone tolls-October
1936
1/30 Telephone tolls-December 65c,
January 90c
4/6 Expenses Hopewell 3/31/36
4/6 Paid Clerk abstract Ameen judgments
4,110 Telephone tolld-February4/29 Paid Edgerton, Sheriff, Services
Ameen matters
6/8 Telephone tolld-M arch $2.30,
-April $10.0Q, May 75c
6/30 Expenses-Hopewell 4/22
6/30 Paid clerk for recording deed to
Five States Realty Corp.
7/13 Paid Federal Reserve Bank Photostats application on R. E. Causey
9/16 Paid Clerk ba;ance costs case v.
Brown Supply Co. et als
9/21 Telephone tolls-June $4.35, July
85c, Aug·ust $4.60
10/22 Costs paid obtaining judgment H.
& D. Williams
.
11/23 Telephone tolls-September1937
1/4 Paid of abstracts and docketing
judgments v. Dean, Carroll and .A:xsell
1/14 Paid for levies and executions v.
Carroll and Axsell
2/25 Telephone tolls-November5/17 Telephone tolls-March
1938
2/18 Costs obtaining judgment v. Kosma
6/10 Abstract RCC Corporation v. Ax.sell
6/16 Abstract RCC Corporation v. Carroll
6/17 Abstract RCC Corporation v. Dean

.25
.30

1.55

4.00
.50
.30
3.00
13.05
4.00
2.37
1.25
15.00
9.80
3.50

.90

~.00

3.00
1.05
1.90
2.25
.25
.25
.25
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1939

6/30 Docketing judgment RCC Corp. v.
Pelouze and marking same satisfied

.75

1940
9/24 Telephone tolls-June

.30

Total Charges

$112.12

Credits
1936

7/27 By return costs in Ameen
cases

$14.00

1940
9/24 By dividend l\Iell & Sons
$6.76-less fee 1.69

5.07

Total credits

$19.07
19.07 $

93.05

$5,208.73
(Note: Most of above items were heretofore billed but not paia and have
been held for payment upon :final accounting).
page 12
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And on the same day, to-wit: at a Circuit Court
of the City of Richmond, held on the 1st day of

July, 1943:
This day came, by counsel, T. Justin Moore, Receiver of
American Bank and Trust Company of Richmond, respondent to a petition filed in the above cause by Cyrus W. Beale,
and asked leave to :file a plea of the statute of limitations to
the said petition, which leave is hereby granted and said plea
filed.
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(Filed July 1st, 1943)

Virginia:

In the Circuit Court of the City of Richmond.
State Corporation Commission

v.

American Bank and Trust Company of Richmond
PLEA OF STATUTE OF LIMITATIONS.
The plea of respondent, T. Justin Moore, Receiver of
American Bank and Trust Company of Richmond, to the petition of Cyrus W. Beale, filed against him in this court.
For plea to the said petition and to the whole or any part
thereof and to all and every relief therein prayed, this respondent says that neither the petitioner's alleged grounds
of relief, nor any claim in his said petition, asserted, arose
witl1in three years before the bringing of the same.
Wherefore, respondent prays judgment in llis behalf
against said petitioner., and prays to be hence dismissed with
his reasonable costs and charges in this behalf expended.
T. JUSTIN MOORE,
Receiver of American Bank and Trust
Company of Richmond.
By Counsel.
D. ,J. MAYS
Of Counsel.
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And on the same day, to-wit: at a Circuit Court
of the City of Richmond, held the 1st day of July,

1943:
This day came, by counsel, T. Justin Moore, Receiver of
American Bank and Trust Company of Richmond, respondent to a petition filed in the above cause by Cyrus W. Beale,
and asked leave to file a plea of the statute of limitations to
the said petition, which leave is hereby granted and said plea
filed.

Cyrus W. Beale v. T. ·Justin Moore, Receiver.
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( Filed July 1st, 1'943)

Virginia:
In the Circuit Court of the City of Richmond.
State Corporati9n Commission

v.
American Bank and Trust Company of Richmond
PLEA OF STATUTE OF LIMITATIONS.
The plea of respondent., T. Justin Moore, Receiver of
American Bank and Trust Company of Richmond, to the petition of Cyrus W. Beale, filed against him in this court.
For plea to the said petition and to the whole or any part
thereof and to all ·and every relief therein prayed, this respondent says that neither the petitioner's alleged grounds
of relief, nor any claim in his said petition asserted, arose
:within five years before the bringing of the petition.
Wherefore, respondent prays judgment in his behalf
against said petitioner, and prays to be hence dismissed with
his reasonable costs and charges in this behalf expended.
T. JUSTIN MOORE,
Receiver of American Bank and Trust
Co. of Richmond.
By Counsel.
D. J. MAYS
Of Counsel.
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And at another day, to-wit: at a Circuit Court
of the City of Richmond, held the 1st day of July,

1943:
This matter came on this day to be heard by consent of
counsel. Thereupon came T. Justin Moore, Receiver of
American Bank and Trust Company of Richmond, by counsel, and filed his answer in writing to the petition of Cyrus
W. Beale heretofore filed by leave of Court, together with
two pleas setting out the plea of the statute of limitations. to
the several items embraced in the account filed with the petition of Cyrus W. Beale, heretofore referred to, to which answer and pleas Cyrus W. Beale, by counsel, replied g·enerally,
and by consent of counsel for petitioner and respondent all
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matters of law and fact presented in the pleadings are sub..:
mitted to the Judge for hearing and determination; and the
case being partially heard further consideration of the case
was continued to August 2nd, 1943.
And upon further consideration the Court doth annul and
set aside th~ two orders this day entered :filing the respective
pleas of the .statute of limitations hereinbefore referred to.
page 17}

(Filed July 1, 1943).

Virginia:
In the Circuit Court of the City of Richmond.
State Corporation Commission

v.

American Bank and Trust Company of Richmond
ANSWER OF T. JUSTIN MOORE, RECEIVER OF
AMERICAN BANK AND TRUST COMPANY OF
RICHMOND, TO THE PETITION OF CYRUS W.
BEALE.
This Respondent for answer to the petition of Cyrus W.
Beale., or to so much thereof as he is advised it is material
for him to answer, answers and says:
1. Respondent admits the allegations contained in paragraph (1) of the petition.
2. Respondent admits that the law firm of Williams and
Mullen was requested or permitted by the Receivers to con-·
tirme to handle some of the legal matters placed in their
hands by the bank prior to the appointment of Receivers;
Respondent does not admit or deny the other allegations contained in paragraph (2) of the petition, but calls for strict
proof thereof.
·
3. Respondent admits that some of the legal matters originally placed in the hands of Williams & Mullen by the American Bank and Trust Company were handled bv Petitioner
after the dissolution of the firm of Williams anl Mullen, but
otherwise Respondent does llf:>t. admit or deny the alleg·ations
of paragraph (3) of the petition, but calls for strict proof
thereof.
4. Respondent admits the allegations of paragraph (4) of
the petition except that Respondent denies that Richmond
Trust Company was placed in receivership.

Cyrus W. Beale v. T. Justin Moore, Receiver.
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5. Respondent admits the. allegations of paragraph (5) of the petition, except that Respondent
says that D. W. Durrett was an administrative employee of
the Receivers and not an ag·ent of the Receivers.
6. Respondent does not admit or deny the allegations of
paragraph (6) of the petition but calls for strict proof of the
same or so much thereof as may be material to the issue in
this proceeding.
7. Respondent does not admit or deny the allegations of
parag·raph (7) of the petition, but calls for strict proof
thereof.
·8. Respondent admits the purchase of the Ameen properties in the name of Five States Realty Corporation which
corporation was organized by the Receivers for the purpose
of holding title to real estate belonging to the Receivers; Respondent does not admit or·deny the other allegations of paragraph (8) but calls for strict proof thereof.
9. Respondent does not admit or deny the allegations contained in parag-raph (9) of the petition but calls for s'trict
proof thereof or so much thereof as may be material to the
issue involved in this proceeding.
10. Respondent admits the handling by and on behalf of
the Receivers of the Ameen real estate, including the property in Roanoke Rapids, the rental and management thereof,
and sales of parts thereof.
11. Respondent says that at or about· the time of the acquisition by Five States Realty Corporation of the Ameen
properties the question of compensation of Petitioner arose
and after some discussion and consideration between the Receivers and D. vV. Durrett, their employee, it was understood
that the payment of compensation to the Petitioner in this
matter would be deferred until liquidation of the
page 19 ~ assets acquired, and that then the Petitioner would
be paid compensation on the basis of 30% of the
amount realized or recovered by the Re{!eivers from such
properties. Respondent definitely denies any agreement or
understanding to the effect that Petitioner would be entitled
to a percentage of the gross recovery and insists that the
contingent compensation of the Petitioner should be, and was
intended to be, based upon the recovery by the Receivers after reimbursement for any cash or out-of-pocket advances or
expenses made or paid by them in and about the acquisition,
holding and maintenance of real estate. Respondent further
asserts that even if Petitioner is correct in his allegation,
that his compensation should be determined by the terms of
his letter of June 13, 1936, set forth in paragraph (7) as to
the Ameens case a reasonable and proper interpretation of
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this instrument in the light of all surrounding facts would be
clearly in accord with the position of the Respondent herein
set forth. Respondent further avers that according to the
admissions of Petitioner as contained in this petition and
despite his alleged understanding that all the Ameen property was to be considered in his hands in place of the original
claim, from the time of said letter in 1'936 for a period of
more than five years, to December, 1941, Petitioner made no
sale or disposition of any of the property and Respondent
further says that Petitioner made no overtures to it or suggestions, recommendations or in any other manner evidenced
any interest in it or intention or effort to liquidate the aforesaid real estate., and therefore Respondent alleges that even
if the letter agreement aforesaid had been authorized by the
Receivers under proper authority of the Court Respondent
has wholly failed to carry out his part of the undertaking by
reducing the said real estate to money through sale which was
clearly incumbent upon him in the view he now takes.
12. Respondent does not admit or deny the alpage 20 ~ legations of paragraph (12) of the petition but
calls for strict proof thereof. Respondent states,
how·ever, that its books have always been available to Petitioner for the purpose of obtaining any information be might
desire in connection with matters in which he had an interest,
and that he was so informed as soon as any question was
raised by him respecting the subject matter of the petition.
Respondent will refer in subsequent paragraphs of this answer to the detailed statement of the Petitioner~s claim embodied in Exhibit A referred to in paragraph (12) of the petition, which Exhibit will be hereinafter ref erred to as Petitioner's Statement.
13. Respondent admits that Petitioner wrote a letter to the
Receivers on or about December 24, 1941, with which he enclosed a statement of bis claim. As to the other allegations
in paragraph (13) Respondent does not admit or deny the
same, but calls for strict proof thereof or so much thereof as
may be material to the issue in this proceeding.
14. Respondent says that thi~ Court is the proper forum
for the determination of any questions affecting the administration of the Receivership of the American Bank and Trust
Company and unites in the request of the Petitioner that the
Court determine bis rights in the premises in this suit in
orde1· that no additional or independent action may be necessary.
And now by way of further answer this Respondent says:
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15. That the services of Petitioner were accepted by the
Receivers in the usual course of business, and that the Receivers expected and intended to pay Petitioner reasonable
compensation for such services based upon the usual and customary standards applicable thereto. Petitioner handled for
the Receivers numerous other claims in addition to those
mentioned in his petition and statement and in
page 21 r these various other matters he was reasonably and
adequately compensated and paid by the Receivers,
receiving during the active years of the receivership substantial, if not large, sums from time to time in payment for
his services.
16. Respondent says that in the absence of an express
agreement on the subject of fees it is well recognized that an
attorney is entitled to reasonable compensation for services
rendered and respondent says that this principle should govern in determining the amount of compensation to which the
Petitionei• is entitled in respect to the matters set forth in his
petition and statement. In respect to the Ameen 's case., Respondent says that the Petitioner should receive as such rea:sonable compensation a sum equal to 30% of the amount
realized or recovered for the benefit of the receivership from
the various properties acquired in the effort to salvage whatever could be obtained therefrom, after first reimbursing or
restoring to the Receivers the amounts paid out by them in
the acquisition,maintenance and repair of properties involved,
taxes and expenses incident to examining and perfecting
titles. Respondent further says that in determining the reasonable compensation of an attorney in collection matters,
while it is proper to take into consideration the volume and
nature of the services required and rendered by the attorney
and the amount of debt involved, the prime factor is the
benefit received by the client in the form of money collected
on the claim.
17. Respondent files as ''Exhibit l" with this answer a report made by Leach., Calkins and Scott, Certified Public Accountants, dated May 28, 1943, which your Respondent avers
sets forth all the facts disclosed by the books of account of
the Receivers in relation to the several claims referred to in
the Exhibit filed with the Petition, to the best of the knowledge and the belief of this Respondent.
page 22 r 18. From this report it will be seen that the receivers sustained a loss of $125.98 on the Ameen
prop~rty at Roanoke Rapids. On the Hopewell and Williamsburg properties there appears a net realization of $3,085.69
assuming that the lots remaining unsold have a value of
$1,725; your Petitioner, however, asserts that this value is
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not correct for the reason, among others, that the valuation
of $500 assigned to the "Williamsburg lots is entirely too high.,
a vallie·of $100 being ample, this alone reducing the probably
net recovery to $2,685.69 of which $1,425 is represented by,
lots still unsold, ·to say nothing of defective titles to some of
the lots in Hopewell. Taxes will have to be paid until the
properties are sold and it is a matter of conjecture as to when
an ultimate liquidation of these scattered vacant lots can be
effected. The net cash recovery from the Hopewell properties has been· $1,360.69; deducting from this the loss on
Roanoke Rapids property of $125.98 shows a net recovery to
date of $1,234.71. Respondent therefore is entitled to 30o/o
of the amount or the sum of $370.42 as of this time, plus 30%
of the net recovery, when and as realized, from the remaining
Jlarcels of real estate.
19. In respect to the claim of Petitioner on the H. B. Rice
matter referred to as item II in Petitioner's Statement Respondent says:
· (a) $125 was received for the release of a mortgage held
as collateral for the Rice indebtedness and from this amount
the sum of $25 was paid to Petitione1·.
(b) .A. $4,000 mortgage held as collateral was sold for $500
by the Receivers and your Respondent does not feel that the
efforts of petitioner in any way contributed to this result
or that he is entitled to any compensation by reason thereof.
H, however, the Court should feel that he is so
page 23 ~ entitled, it would appear consistent with the allowance made in connection with item refenecl to in
the preceding paragraph to pay the sum of $100, being 2oro
of the amount received on this account.
(c) There ·was originally held as part of the collateral in
the Rice indebtedness as a certificate of deposit in the Hopewell Bank and Trust Company in the amount $1,000. The
Hopewell Bank and Trust Company went into receivership
in 1931 prior to the receivership of the American Bank and
Trust Company. .A. large number of notes discounted bv the
Hopewell Bank and Trust Company had been pledged" with
the American Bank and Trust Company for loans made by it
to the Hopewell Bank. In a number of cases there were socalled "deposit balances" maintained by certificates of deposit representing a portion of funds borrowed, and a controversy arose as to whether or not tlie holders of these certificates should be allowed to apply them as offsets against
their respective debts evidenced by notes held by the American Bank and Trust Company. After considerable discussion
and negotiation some of these certificates in the aggregate
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amount of approximately $12,000_ were allowed as credits or
offsets against notes of various former customers of the
Hopewell Bank then held by the Receivers of the American
Bank and Trust Co. Among these items was the certificate
for $1,000 held in the Rice case. Tllis amount was allowed
as a credit on the Rice indebtedness but represented no recovery whatsoever by the Receivers, being in effect merely
a bookkeeping entry, since it appeared obvious that there
would not be anything like a full recovery on the Rice indebtedness. Respondent says that Petitioner clearly has no claim
to any compensation by reason of this transaction.
20. Respondent says that the only basis for any claim on
behalf of the Petitioner in respect to the claim against E. S.
Ryan mentioned in item III of this Statement is
page 24 ~ the Zamoiski-Mannoni transaction. To the b~st of
the knowledge and belief of your Respondent the
facts in connection with this matter are as follows:
There was a suit pending in the Circuit Court of the County
of Louisa, Virginia, involving certain real estate of Mannoni
consisting of a tract of about 11 acres of land at Mineral,
Virginia, on which was located an old, run-down dilapidated
frame building used as hotel many years ago when this Louisa
village was popular as a vacation resort. Proceedings in the
suit·had gone so far that a sale was about to be had, when
Petitioner and D. ·w. Durrett suddenly brought the matter to
the attention of the Receivers and urged immediate action
by the Receivers to acquire the property. Acting· on their
advice the receivers authorized the acquisition of the property and expended for the purchase of prior claim, Court
costs, taxes, title examination, etc., the total sum of $927.47.
After many months of continuous effort you~ Receivers' representatives finally effected a sale of the property at $1,000.00
gross, receiving the net sum of $899 after payment of commissions and the cost of revenue stamps· on the deed of conveyance. Your receivers thus sustained a net loss of $28.47
bv reason of this unfortunate venture in an effort to effect a
recovery from the junior lien on the property. This Respondent therefore does not feel that Petitioner should be allowed
any compensation for services in this matter since it ·was an
ordinary collection item and however well intentioned his
efforts may have been the result was not only a loss in money,
but considerable time and effort of the Receivers' employees
·was spent in the endeavor to get rid of the property and
minimize the threatened loss.
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21. In respect to the claim of Petitioner based on the indebtedness of John S. Bliclt and the Executors of James E.
Crass referred to in Item IV Petitioner's Statepage 25 r ment, Respondent has no personal knowledge of
the detailed fflcts in this case but would state that
the only available records, as shown in Exhibit I herewith,
reflect a charge against the deposit balance of James E. Crass.
Insofar as any claim of the Petitioner may be based upon
services rendered in collecting from James E. Crass or his
Executors, Respondent says that no such allowance would be
proper because the said James E. Crass was a very wealthy
man and left a large estate, therefore no reason could possibly have existed to employ an attorney to recover any indebtedness on which he was liable. If Petitioner rendered
any other services in the matter by contract with the bank,
·Respondent says that this should be establisl1ed by evidence
satisfactory to the Court and submits to the Court the question of whether any, and if so, what amount of, compensation
should be allowed Petitioner.
22. In respect to the claim of Petitioner based on on recovery in the matter of the claim against Frank T. ·west Jr.
and V'l. Scott Garrett, Item V of Petitioner's Statement., Respondent says that the bank held five .insurance policies on
the life of Frank T. West, Jr. which had been converted into
extended term insurance prior to the receivership. The
claims of the bank against "Test had been charged off by the
bank prior to the re~eivership. "\Vest died in 1938 and the
Receivers collected the proceeds of the policies which were
not sufficient to pay the indebtedness of "\Yest with proper interest thereqn. Respondent can conceive of no theory under
,vhich Petitioner would be entitled to a fee, the only possible
basis of which is the accident of the death of the insured before the expiration of the term insurance on his life which
· was -held outright by the Receivers.
23. Respondent says that Petitioner negotiated some tentative agreement of compromise with E. C. Pelouze
page 26 ~ which was not carried into effect; that the matter
dragged along for a period of some years and
:finallv went to trial. ·when the case was tried the defense was
based upon the alleged compromise settlement and the claims
of the defendant that it had been executed on his part. Owing· to the necessity of Petitioner testifying- in the case the
Receivers' regularly retained counsel took part in the case in
association with Petitioner and after Petitioner had to take
the witness stand Respondent's counsel completed the taking
of testimony and argued the case before the Jury, as well as
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on the motion of defendant to set aside the verdict. Later
a compromise settlement was effected by which the Receivers
obtained the sum of $800 from a relative of the defendant
Pelouze, the petitioner taking no part in said negotiations.
Your Respondent feels and so states to the Court that he
considers the sum of $100 would be reasonable compensation
to the Petitioner for his services in this case.
24. In respect to the claim ag·ainst Nelson Haslip referred
to in Item VII of the Petitioner's Statement, Respondent
would state that this entire indebtedness was paid directly
to the Receivers who held an amount of collateral adequate
to secure the indebtedness. The holding of this collateral,
despite some claim that it had been improperly pledged, afforded sufficient leverage to enable the Receivers to effect
collection, and what services, if any, were rendered by Petitioner in this case, Respondent has been unable to ascertain,
except that he has been advised that one of the claims against
Haslip in the amount of $275 was placed in Petitioner's hands
for collection. Petitioner, however, did not effect any collection but all realization was obtained directly by the Receivers
without assistance of Petitioner. Respondent submits therefore to the Court the question of whether any, and if so, how
much, compensation should be allowed to Petitioner on this
ilem.
.
page 27 } 25. Respondent admits liability for costs advanced by Petitioner in the amount of $93.05 as
set forth in his statement and tenders herewith check in his
favor in said amount.
And now having fully answered, this Respondent prays to
be hence dismissed with his reasonable costs by him in this
behalf expended.
And Respondent will ever pray,, etc.
T. JUSTIN MOORE
Receiver of the American Bank & Trust Co.
By Counsel
PERRY SEAY
Counsel for Respondent
page 28}

(Filed November 26, 1943).
'
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OPINION OF COURT.
Messrs. Alexander H. Sands,
T. Justin Moore,
Perry Seay,
Attorneys at Law,
Richmond, Virginia

In Re: State Corporation Commission

v.

American Bank & Trust Company of
Richmond,
Claim of Cyrus

,v. Beale.

Gentlemen:I have carefully considered the petition filed by Cyrus W.
Beale, attorney at law, tbe answer of the Receivers, exhibits
in the cause., oral argument and briefs of counsel,. and am of
the opinion that the letter of June 13, 1936, addressed to the
Receivers, American Bank ·& Trust Company, Attention:
Mr. T. Justin Moore, Receiver, is a binding contract and that
the Petitioner is entitled to 30% of the gross amount of cash
coming into the hands of the Receivers through the sale of
the properties at Roanoke Rapids and Hopewell.
The Receivers, in their answer in Section 11, ad,mits that
the Petitioner should be paid compensation on the basis of
30% on the amount realized or recovered by the Receivers
from the properties., but denies any agreement or understanding to the effect that Petitioner would be entitled to a percentage of the gross recovery and insists that the contingent
compensation of the Petitioner should .be, and was intended
to be., based upon the recovery by the Receivers after reimbursement for any cash or out-of-pocket advances or expenses
made or paid by them in and about the acquisition, holding
and maintenance of real estate. In this I am unable to concur. It was to the interest of the Receivership that the property be improved and money expended for its maintenance.
Had this not been done and the property deteriorated in
value and then sold, the Petitioner could not, with merit, assert that he was entitled to compensation on the value of the
property at the time his services were performed.
·
I do not think, however, that the Petitioner is entitled to
compensation on rents collected by the Receivers on the property held by them.
An order will be entered awarding compensation to the
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Petitioner on the basis of 30% on the gross amount collected
by the Receivers on the sale of the· properties and am denying interest to the Petitioner.
Respectfully yours,
.JULIEN GUNN
Judge
J(}/a
page 29 ~

And at another d~y, to-wit: at a Circuit Court
of the City of Richmond, held the 26th day of November, 1943 :
. This day came again the petitioner and the defendant, by
their respective counsel, and the Court being now advised
of its decision and of its judgment upon the issues presented
Hi~ Ordered that the pleas of the statute of limitations interposed on behalf of the defendant to that portion of plaintiff's
claim first mentioned in its petit~on, and herein designated
as the "Ameen item", should be and the same is rejected.
A~d the Court being· of opinion for reasons stated in wdting and duly filed in the papers in this cause on November
4th, 1943, that the letter of June 13, 1936, aq.dressed to tl1e
tl1en ~eceivers of the American Bank and Trust Company,
.A.tt~~tion Mr. T. Justin Moore, Receiver., was and became a
binding contract, under the terms of which the petitioner,
Qyrus W. Beale, became entitled to 30% of the gross ~mount
of cash coming into the hands of th~ Receivers through sale
of tµe pr9perties in said letter mention~cl and ref erred to,
doth so hold;
·
Anq it appearing from the t,estimony f9~nd in the r~cord
that 30% of the gross sale!? of sueµ properties so sold by the
Receivers prior to the institution of this s~it, or the filing· of
the petition in this matter b_efore the Court, amounted to
Two Thousand five Hundred Fourteen ($~,514.00) Dollars,
judgment for s~id smµ is tl1i~ clay awarded and it is consid~
er,ed by tpe Court that the plai~1tiff., Cyrus vV. Beale, recqver
of the defendant, T. Justin 1\-Ioore, R.ec.eiver of the American Ban~ and Trust Company of l~i~hmond, t~e sum of Two
Thousand Five Hundred Fourteen ($2,514.00) Dollars with
· interest thereon from the 4th day of November, 1943, interest
previous to said date as claim~d by the plaintiff
pag.e 30 ~ thereon being· denied. Aµd the Cop.rt doth fm~tl1er
Adjudge, Order and Decree that the said T. Justin
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l\Ioore, Receiver as stated, shall out of the gross receipts secured from the sale of the remaining properties arising out
of the said Ameen transaction aforementioned, which has
heretofore been carried upon an inventory value of One Thousand Seven Hundred Twenty-Five ($1,725.00) Dollars, shall,
when sold, from time to time pay unto the said Cyrus
Beale according to the terms of the contract so entered into ·
between the petitioner and Receivers aforementioned;
And the Court being further of the opinion that the plea
of the statute of limitations filed by the defendant is a valid
defense to the several miscellaneoi1S claims asserted hv the
plaintiff against the defendant, designated in these proceedings as the Rice, Ryan, Blich, ,Vest, Pelouze, and Haislip
claims, should be sustained and it is accordingly held that the
plaintiff shall re.cover nothing against the defendant on account of these claims. The Court doth award judgment in
favor of the plaintiff for those items mentioned in his claim
as ''items of expense'' amounting in the aggregate to NinetyThree and 05/100 ($93.05) Dollars, with interest thereon from
the 1st day of J anu.ary, 1942., until paid;
And the Court being of opinion that the plaintiff has substantially prevailed in this cause judgment is awarded t.o the
plaintiff for his costs in this behalf incurred. The Court for
reasons stated doth decline to allo,v fees for counsel for the
plaintiff in this cause.
To so much of which judgment as disallows interest upon
the "Ameen item", and in refusing to allow counsel fees as
prayed in the petition, and in sustaining the plea
page 31 } of statute of limitations to the miscellaneous items
herein mentioned, the plaintiff excepts; and to so
much of which judgment as finds in favor of the plaintiff the
defendants excepts.
And in order to allow either or both of the litigants herein
to apply for a writ of error to the Supreme Court of Appeals of Virginia, it is Ordered that the judgment of the
Court be suspended for a period of sixty ( 60) days from the
date hereof upon the defendant entering into a bond in the
penalty of $2,750.00, or the plaintiff in the penalty of $100.00,
conditioned according to law, and the Receiver, T. Justin
l\Ioore, is directed to set aside as a special fond the sum of
$2.,750.00, reserving the same until the final disposition of this
cause.

,v.

page 32 }
.uary, 1944.

And now at this day, to-wit: at a Circuit Court
of the City of Richmond, held the 21st day of Jan".'

Cyrus

·w. Beale Y. T. Justin Moore, Receiver.
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Cyrus W. Bea.le.
This day. came the petitioner, Cyrus W. Beale, by counsel,
and on his motion, and after due written notice to the attorney for T ..Justin Moore, Receiver of the American Bank and
Trust Company of Richmond, the stenographic report of the
testimony and other incidents of the trial upon the petition
· of Cyrus W. Beale was authenticated by the Judge of this
Court pursuant to Rule 21 of the Supreme Court of Appeals
of Virginia, and this day lodged with the Clerk of this Court,
and ordered to be filed and made a part of the record in this
cause.
page 33 }

The stenographic transcript of the testimony
and other incidents of the trial in this case. is in
the fallowing words and figures:
·
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CYRUS W. BEALE,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

Bv Mr. Sands:
·Q. 1\fr. Beale, will you please state how long· you have been
practicing at this bar?
A. Since about the first of January 1915.
Q. Will you please state as to whether when the Receivership was commenced of the American Bank and Trust Company you were a member of the firm of Williams & Mullen,
and, if so, had you at that time been handling certain accounts of the Bank, including some of the accounts which
are involved in the controversy here today?
A. I had been a member of the firm of Williams & Mullen
1,ince 1918 and at the time of the Receivership I was in exclusive and personal charge of a great number of items of busi.:
ness that had been turned over to the firm before the Receivership of the American Bank and Trust Company, including all of the ones which are involved in this controversy.
Q. Will you please take up this statement which I had you
and go over them seriatim and state to the Court the amount
of your claim and upon what it is based; in other words, go
straight down the line, answering· those matters seriatim.
The first is the Ameen matter?
page 35 ~ A. As to the Ameen claim I was at a disadvantage, even at the time I wrote the letter of Decem-
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ber 24, 1~41, to the ~eceivers of knowing what I even claimed
was due to me as attorney. I had rendered ser~ce from 1932
up to about 1936, and on April 23, 1935, Mr. Moore wrote me
a letter and asked me to make up a detailed report as to all
the matters involved in this pµ.rticular Ameen matter. At
that time I bad already obtained two judgments against different parties, amounting to, as I said here, the attorney's
fees amounted to something like $800.
1 don't want to go into all the details of the work, but merely
mention a few of them.
·
··
Following the death of Mr. Ameen, the Hopewell ·Bank &
Trust Company and the wife of Mr. Ameen were appointed
administr3:tors of his estate. The first thing I h~d to try to
get that settled throug·h the administrators. I investigated
all the records of the court over there about that and I
thought they had not handled t~e estate right, but in bringing
that matter up and taking· it up with the bonding company
about holding the administrators on the property I wa!:! advised not to do that, but to try to get it tlp·ough judgment;
so it was finally decided to bring a chancery suit to subject
the property to a judg·ment. In going through with that the
judge appointed a receiver oyer there, wl10 did not
page 36 ~ administer the property very good., and, in fact,
w~ c?nsidered as~ing· for his ~~erµoval hqt dicJ not;
b_ut handled 1t 1~ another ~ayt and the prop~rty wa.s adv~rtised for sale twice~ Once 1t was ~alled off; th~n we discpv:ered that in the ~orth Carolina property w~ wo~ld have to
have a special chancery suit qown there tp sell it; so l1ad to
get it through the court down there. I handled the matter
at that time in North Caroli~~ tq get t4at prpperty tii lfoanoke :,lapids solq. ~nd s!)tti~d.
·
·
f oHqwip.g Il}.Y report pf M~y ?~, 19a61 in µiaJdµg tl}is re::
port apo-qt the wp.ole Ameen IDlltt~f to Mr. Moore on iray 297
1936, w~ were instructed to gq to Roaµoke ~apids the ne·xt
cJ~y tp att~nd the sale. I h~d been ther~ one~ pr twice hefqr,e.
Oµ tJi~ a~thority .of the :S.eceivers we bought tqat prope.rty
in at $2,350.00. Then, Mr. Durrett, conferring with ri1e again,
snHl the Receivers di~ n.ot 'ffIJlt t~ pµ.y out aµy ~asµ ~on.ey;
that they pref.erred npt P~YP}g pµt any c~sµ money until
spme µ1.911-ey cEpµe in; tP.~t th~y )~~i4 fm: all the claiIµs I pad.
tp~t they did not want to p~y m1t any cash mon~y until all the
claims came in; so they wp.nt~µ to ~n1-o'f w'1,~t ~rrangement
l WPP.W µiake ; &o I wr?te thh, J~tte,: of J"une }B, 1936, (µled
.3~ "~x. ~o. ~n)., sett1~ fortµ the alter~atrve proposition
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since I had conducted two chancery suits, two law suits, and·
the property had been appraised independently at a Yalue of
more than $10,000~00 and their claim was not more
page 37 ~ than $4,000.00, including interest up to date; I
thoug·ht they should pay me 30 per cent of the
amount of their claim should they purchase the property.
That would have been about $1,200.00; but in view of the
fact that they did not want to pay out any money and thought
they could get this property at much less than the appraised
value, I agreed that if theY. should buy the property and would
pay me 30 per cent of the sale price received from a bona
fide purchaser and have the settlement made through. me I
would agree to that. The letter speaks for itself. That letter
was written "to Mr.- Moore's attention''. Then Mr. Durrett
wrote me the letter a few days later, filed as "Ex. 3". I noticed in his letter that bis letter did not refer to my letter.
I said I would prefer he would put his O. K., or have the Receivers put their 0. K., on the copy of my letter of June
13., 1.936, so that I ·would know that that was a contract. So,
he said, "I will do it. The Receivers have already put their
i:A.itials on the original copy of your letter, I have seen to
tbat, before I made my 0. K. on your letter". And he had
brought either the original or a copy of that letter, upon which
the Receivers had signed their name, and exhibited it to me.
Q. Both Receivers f
A. Yes. That is my best recollection of the matter of the
contract.
Q. You have commented on a request of Mr. Moore with respect to the Ameen property and your report on it. I Irnml
you a letter from l\fr. Moore, Recei:ver of tlie
page 38 ~ American Bank & Trust Company, addressed to
you, re: claim against Estate of George Ameen,
and your reply in carbon of l\Iay 29, 1936, and ask you as to
whether those are the two letters to which you refer?
A. This le~ter has l\Ir. T. Justin Moore, Receiver, signed to
it. This is the letter I ref erred to, asking for a detailed report on the Ameen matter. The other letter, dated :May 29,
1936, is my reply to 1\fr. Moore's l~tter.
Q. The letter of April 23, 1936,. is signed T. Justin Moore.,
Receiver., and the letter as I understand counsel at bar admits to be correct, except, possibly, :M:r. 1\Ioore may claim he
did, not sign that letter f
,
A. The onlv conference I bad with Mr. Moore about mv
fee foilowing ..this letter was about a year ago. I showed l\Ii·.
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Moore this letter and he seemed to be greatly surprised and
he said, "I did not sign that letter". I heard l1im say, over
my shoulder just now, '' Sherlock Bronson signed it''.
(By Mr. Moore: It looks like his signature.)
Note: The witness reads the letter dated April 23, 1936,
which is filed as "Exhibit No. 4".
By Witness: My file will show that I did not have all the
information I wanted to make a report. I had to get a good
portiol] of it from Roanoke Rapids; so it took me until May
29, 1936, to get all the facts; so I wrote l\fr. Moore this letter:
page 39

~

Note: "\Vitness reads letter of May 29., 1936,
which is filed as "Exhibit No. 5".

Mr. Durrett read that letter. I wanted him to do it. It
made several references to hiui and I wanted to know whether
he concurred in it before I sent it to Mr. Moore. :M:r. Moor~
authorized Mr. Durrett to go to Roanoke Rapids and bid in
tlle property up to $2,500.00 and he bid it in a.t $2,350.00.
Leading up to all this, the property was in the hands of the
Recehrers; had been advertised for sale once and the sale enjoined. Mr. Durrett, attempting, apparently, to use extreme
diligence in connection with the matter, had an independent
appraisal of the Hopewell properties made and after that
was done he mailed or brought me a memorandum as to that
appraisal, which I wish to read to the Court and file as '' Exhibit No. 6,,..
Note: v\Titness reads the memorandum filed as '' Exhibit
No. 6".
Following that report and the pure-base of the property
down in Roanoke Rapids, Mr. Durrett made his verbal directions to me and telling me what the Receivers said; but they
never called me in the matter. He impressed on me again
that he did not want to receive any bills for fees or expenditures; that the Receivers did not want to pay out any money
by issuance of its check, but preferred that I hold such bills
until I got money in my hands from which I could deduct the
amounts. We had bought the property at Roanoke Rapids
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and about ten days or more had elapsed. They
page 40 } have a period. down there in which they can upset
the bid for about ten days after the report is made.
The conferences with and directions from Mr. Durrett about
those fees and bills caused me to write the letter of June 13.,
1936, about the fees, and when Mr. Durrett brought the letter
he had written in answer to mine, I, having had some difficulty before that about the Receivers settling matters in my
hands, without paying me any fees, I insisted that 1\fr. Durrett should put his name on the copy of my letter of June 13,
1936, so I would have a copy of my letter properly approved.
They had boug·ht a part of the property and l\:lr. Durrett was
to handle it.
Q. You said there was some other trouble with the Receivers about the payment of fees. What was that matter?
Do you recall t
A. Sure I recall it. It was a matter that I reckon was settled six or eight or ten months before that. I had gotten a
judgment against, among· others, Mr. Percy Loth, and due
on that judgment was several thousand dollars., probably
$10,000.00, and I had prosecuted the matter through a commissioner and gotten the information and had a chancery
suit bill ready to file, and, certainly against my recommendation, and Mr. Durrett concurred in that recommendationthe Receivers did not talk to me about it-and I was to file
that bill, and the Receivers sent me word, however, not to
file that bill; that the matter had been settled. I
pag·e 41 ~ was in the position that I had to file the bill, or
lose my rights ; so I filed the bill. They told me
that I did not have any right to do tlmt. I got a judgment for
$8,300.00 plus and attorney's fees.
Q. You mean against the other parties?
A. Yes. They settled it without consultation with or any
recommendation from me, without making any provision for
my fee and said that I had to make my fee out of Loth. Mr.
Lotl1 's son came down and tried to get me to knock off from
my fee and we finally settled it by collecting from the Lo tbs
·a little less than my fee. That was one reason I wanted that
contract as to fee in the Ameen claim in writing. Now., my
interpretation of ·that conti~act was that if a sale was made
it was to be settled through me; that those monies would
come into my bands, and that I could in settlement deduct for
my fees in other matters and my expenses, before remitting.
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If there is any question as to the statute of limitations being
a bar, that is the answer to it. I thought they would confer
with me before making· sales, since I had a 30 per cent interest in the property;· but they did not and I did not know
that any part of that property was sold until the fall of 1'941.
I made several inquiries about sales and I was not told about
any sale until I talked to Mr. Seay one day in the fall of 1941
and he told me the Roanoke Rapids property had been sold
for $4,000.00 and that some of the property had been sold
in Hopewell. I went thereafter over to Hopewell
page 42 ~ and while there I discovered that $4,350.00 of property in Hopewell had been sold up to that time.
Then I made up my charge, based upon what Mr. Seay had
told me about the Roanoke Rapids property being sold for
$4,000.00, and the interest from the date of the deed. I
checked up with the clerk of the court in Roanoke Rapids,
North Carolina, as to the date of the sale and based my interest on that information. I based my fee on the records in
Hopewell,!' which showed how much. and when property has
been sold.
Q. .As I understand, you had no contemporaneous talk with
either one of the Receivers in respect to the terms of that
letter; but you had that written communication and the language you found in there you thought covered the contract Y
A. Yes; that was my understanding.
Q. Did Mr. Durrett tell you any different¥
A. No.
Q. Did you ever receive after that any accounting until the
fall of 1941 ¥
A. No; no ·accounting at all. I went with ]\fr. Durrett down
to Roanoke Rapids and he pointed out that thev should get
$100 rent for the property there ·and Mr. Dutrett talked
about selling that property for $10,000.00, and I brought up
the point why should I not get 30 per cent oh some of the
rent. He took that up with the Receivers and later said the
Receivers would not let me have any commissions
page 43 ~ on the rent; that the conmiission was to be on the
sales' price of the property when sold.
.
Q. Following the report to l\fr. l\foote, did you take that
matter up with Mr. Archie Jones at Hopewell?
A. Yes; we completed that along the lines set forth in my
letter to Mr. Jones.
Q. When was that completed?
A. ,June 26-; 1936, was when the pi'operty at Hopewell was
sold. ].\fr. Jones made his report as commissioner thereAfter.
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It is filed in the court. This late statement here-in making
up my statement I might say, further, in writing to and hilling· the Receivers on December 24, 1941, as to these properties
in Hopewell which had not been sold, I made it plain it would
be agreeable to me to take my 30 per cent of the lots not sold
at a f~ir appraisal. I figured _my fee on one-half of assessed
value of the 23 unsold lots in Hopewell and :figured my commissions on half of the assessed value. On the Price George
County lots I figured my fee on the assessed value; on the
Williamsburg property the assessed value was not but $100
and I figured my fee on the four lots on that basis.
The answer to the petition by the Receivers discloses that
other properties had been sold in Hopewell of which I had
no information about until they filed that answer. I have
now taken what M:r. Seay told me the Roanoke Rapids property sold at and added the other property sold in Hopewell
and figured my commissions on that basis, and taken his inventory value as shown in his statement and :figured the percentage on the inventory value as to the unsold
page 44 ~ property. As far as I am concerned, if they want
to have a fair appraisal made, I will go over there
and take 30 per cent of the lots based on a fair appraisal of
all of them and such a division will be all right with me as to
the unsold lots.
Q. Mr. B~ale, I understand the first information you had
was in 1941 that there had been any sale of the Ameen lots?
A. Yes.
Q. You also referred to having written them a letter and
having sent a copy to the court. I hand you a letter dated
December 24, 1941, and ask if that is the communication you
sent to them and sent a copy to the court at the time?
.
A.. I think it would be better to g·et the originals in here·.
Q. The carbons are all right, or they would not be in your
possession 1
A. That is a copy of the letter dated December 24., 1941.
~ ote: ·witness read the letter dated December 24, 1941,
and files it as "Exhibit No. 7".

By Witness: I might say I inadvertently left out one item
of $300.00 in the matter, which I think the counsel mig·ht agree
to; not to be embraced in this transaction, but not waived.
Q. Mr. Beale. in going througll the answer of the Receivers,

in these papers here they seem to take the position that it

46

Supreme Court of Appeals of Virginia

Cyrus W. Beale.
was up to you to have rendered certain services in respect to
these lots during that period of time after June 13, 1936, and
that you neglected to do so.
as any further service requested or required of you during that time in connection with
the Ameen estate which vou did not render1
pag·e 45 ~ A.. None whatever. Tb.,ey were proceeding. along
a line in which they thought they would make a
good bit of money.
Q. I read you the eleventh paragraph of this answer in respect to this matter. It says:

,v

"R€spondent says that at or about the time of the acquisition by Five States Realty Corporation of the Ameen properties the question of compensation of petitioner arose and
after some discussion and consideration between tbe Receivers and D. ,Y. Durrett, their employee, it was understood
that the payment of compensation to the Petitioner in this
matter would be deferred until liquidation of the assets acquired, and that then the Petitioner would be paid compensation on tbe basis of 30% of the amount realized or recovered
by the Receivers from such properties.''
"'\Vas any such talk brought to your attention except that
written communication?
A. None whatever, except what is in that letter.
Q. It further follows in that letter:
"Respondent definitely denies any agreement or understanding to the effect that Petitioner would be entitled to a
percentage of the gross recovery and insists that the contingent compensation of the Petitioner should be., and was
intended to be, based upon the recovery by the Receivers after reimbursement for any cash or out-of-pocket advances
or expenses made or paid by them in and about the acquisition, holding and maintenance of real estate.''

,Y

as any such thought or idea brought to you from the Re. eeivers, or by them f
A. No, on the contrary, I never talked to the Receivers, or
they never asked me to talk to them. A couple of months
after that Mr. Seay-I don't know what his position was there
at that time-he ran across that contract and he made the
expression: "That was a hell-of-a-contract for
page 46 ~ the Receivers to make''. I think he meant to express it that way; but it was certainly understood
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and recognized that the contract meant what I term it to
mean by Mr. Seay, and I know it was considered to be that
by Mr. Seay, and if it was considered at all and they wanted
to make any chang·e in it they should have made some notation and brought it to my attention; but they never changed
it.
Q. A part of the 11th paragraph of the answer reads as
follows:
"Respondent further asserts that even if Petitioner were
correct in his allegation, which Respondent denies, that his
compensation should be determined by the terms of his letter
·9f lune 13, 1936., set forth in paragraph (7), a reasonable
and proper interpretation of this instrument in the light of
all surrounding act~ would be clearly in accord with the position of the Respondent herein set forth. Respondent further
avers that according· to the admissions of Petitioner as contained in this petition and despite his alleged understanding
that all the Ameen property was to be considered in his hands
in place of the original claim, from the time of said letter
in 1936 for a period of more than five years, to December,
1941, Petitioner made no sale or disposition of any of the
property and Respondent further says that Petitioner made
no overtures to it or suggestions, recommendations or in any
other manner evidenced any interest in it or intention or
effort to liquidate the aforesaid real estate, and therefore
Respondent alleges that even if the letter agreement aforesaid bad been authorized by the Receivers under proper authority of the Court Respondent has wholly failed to carry
out his part of the undertaking by reducing the said real estate to money through sale which was clearly incumbent upon
him in view he now takes.''
Was any request ever made of you to attempt to negotiate
any sale of tba t property 1
A. No request was ever made. I made the repage 47 ~ port through Mr. Durrett and I was told that the
matter was being handled as they saw fit to handle
it. They were renting some property down at Roanoke
Rapids and were renting some property down at Hopewell
and they never asked me what they should spend 011 it in repairs or anything about what they should get for it in a
sale; in fact, they completely ignored me, not only as to the
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sales, but as to any settlement through me or making any
offer to pay me one cent in the world.
Q. You were not advised at any period of time subsequent
to June 13, 1936, until you learned in 1941 that such sales
had been made 1
By Mr. Mays: I object to the form of this question, and
not merely to this question, but because it is typical of the
questions that are being· asked.
By M:r. Sands: I was trying to clarify from your allegations in the bill the responsibilities that were thrown on him.
By Mr. Mays: I understand that is not to the matter in
the bill, but the type of questions you were asking.
Q. I will ask you as to the Ameen matter, was there much
work in there, Mr. Beale, as disclosed by yollr files 'f
A. I don't know how other lawyers consider it,
page 48 } but judging· from my own standards of work, the
only way to express it is a tremendous amount of
work; not only amount of work, but in time and effort. This
represents something of the bulk of the files ( exhibiting files)
in conducting and trying to stay alert to protect the Receivers in every way possible in collecting· the amount that
was eventually due them I think fa1· trm1sccnds any collection
money and if items of this kind can be considered on a collection basis I never want any more.
Q. One other questiop_ before passing from the Ameen file,.
that is in respect to corresponding with other attorneys the
matter of working tlmt out-did you direct that down at Roanoke Rapids and Hopewell 1
A. I did it all.
Q. ·what other lawyers did you correspond with in rm~pect
to these matters f
A. Mr. Charles R. Daniels at vYeldon, N. C. ancl Mr. Archie
Jones at Hopewell were the two principal attorneys that
handled part of it. I think Dave Harrison had some ·slight
matters to do; some slig·ht fe&fa.ires of it, but :not muchr
Q. With respect to the title in liope,vell, hi passing that
title was there any pecufo~.r circumstanc~ with respect to that
-.who pa,ssed on that1
-·
./1.. The Receivers made some inquiries through Mr. Durrett
as to what they were working· for in buying these
page 49 } properties befQrQ they were boug·ht in, and, as I
stated before, Mr. Jones obligated himself
give
his opinion on that title and he wrote a lette~, the original

to
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of which was sent to the Receivers. I have a copy of it in
my file. It is written by Mr. Jones, addressed to me, and
dated :April 27, 1936, prior to and leading up to and determining· whether the Receivers would take the property over.
This letter reads as follows:
Note: The letter is read and filed as "Exhibit No. 8''.

,v

e negotiated with l\Ir. Jones and somebody had to be appointed Special Commissioner.
Q. Was there any question as to whether or not that title
should be examined, or whether the Receivers passed on that,
or getting any blanket agreement with respect to Mr. Jones?
A. I understand that that letter was taken by them as sufficient as to the examination of the title.
I spoke just now of the question coming up as to whether
the Receivers interpreted the contract that we had in such a
manner as to pay me my commissions on the rents and I took
it up with Mr. Durrett and he took it up with the Receivers
and wrote me this letter of September 1, 1936. Only a portion
deals with that, so I will read that only:
·
'' As stated to you over the telephone, the Receivers are
unwilling to allow you any attorney's fee in the collection
of rents from this Ameen property and neither
page 50 ~ have they approved your $300.00 account. They
express the opinion that the service rendered in
placing the Newsom claim in judgment does not entitle you
to as much compensation as your bill calls for."
That is the $300.00 item and it is not being considered in
this proceeding. I don't mind the letter going in., but I would
.
like to put in a copy of it.
Note: The letter of September 1, 1936, is filed, marked
''Exhibit No. 9."

Q. You mean the $300.00 is not included in this proceeding f
A. Yes. The basis of their consideration was not the basis
on which I presented the bill.
Q. As to this claim against H. B. Rice. '' To fee for professional service 3/10/32 to date jn prosecution of the above
claim, including innumerable conferences with debtor and
others, sundry visits to Hopewell, Chesterfield County, and
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Henrico County for inspection of properties held as collateral
, to notes, reducing claims to judgment in amount of $3,567.00,
which included $323.50 as attorneys fees.
(Note) A certificate of deposit of debtor of $1,000.00 was
released to receivers and judgment credited with that amount.
Also after judgment deed of trust notes secured by 12 lots
of Richmond-Hopewell Highway was turned over to receivers
with the understanding that same was to he sold and fee paid
on sale price. No report of sale or payment of fee has been
made. $300.00".
page 51 ~

That is designated as Item No. II?
A. Yes. As to this claim against Mr. Rice, that
is a full scheduled description of the services. The claim
was in my bands having come through _the firm of "Williams
& Mullen. The first letter written to Mr. Rice was on March
10, 1932.

Q. By the way, might I ask you, before you go ahead, the
amount of vonr claim 7
A. $300 . ., I wish to state to the court that if I had anticipated resistance was to be made to this claim I wo1tld have
put in a fee of $1,000.
Q. When do you claim interest on for thnt $300.00?
.A. "\Ve w-ill have to strike a elate for that. Thev were to
report back to me what they sold the collateral for. That tbcy
took out of my hands. They did not report it back. They
sold that for $500.00.
Q. Your last service rendered in connection with that matter., when was that?
A. I ,vould say, off-handQ. June, 1936?
A. It was not June, 1936, because I had conferred with the
parties after that time: but it had to be some time prior to
the time thev made those sale.
Q. They ~an furnish that information I ,vill request them
to clo so?
A. Out of which I could have collected the monev.
Q. How many letters did you write inv connection
pag·e 52 ~ with the Rice matter?
A. I have a notation I made some time ago, 27
letters written and 20 letters received in connection with the
Rice claim. I conferred with Rice first on the 15th of :March
1932, which was when I started to write to Rice. To make
a conservative statement, I would say Rice came by my office
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at least 15 times, in which he would spend from one hour to
three hours, and I took statements from him. Ho had mixed
up some of his property with Stein., Kretzer, and a whole lot
of people not so well regarded, and he had these underlying
collaterals ,:vith people in Prince George and Chesterfield and
a number of lots out in this negro section in Henrico County.
Besides my many conferences with him, I inspected the lots
in Henrico County and tried to locate the property; also
Eliza A. Berkley, who was the maker of the collateral notes
secured by the Henrico lots. I made approximately 50 telephone calls trying· to loca to Eliza Berkley and had information she was somewhere up in Baltimore. Then I wrote to
lawyers in Baltimore and they could not locate her and informed me that the claim was out of date in Maryland, regardless of its status in Virginia. ,Judgment was, of course,
taken against Mr. Rice.
Q. By whom¥
A. By me as attorney for the Receivers. I -also inspected
. and made investigations as to lots and lands in
page 53 ~ Chesterfield County and made written inquiries as .
far as Paw Paw, Michigan, to try to get some information about the Rice property. I recorded the judgment
in Henrico and Prince George and Chesterfield counties. I
had innumerable conferences with Mr. Durrett as to the paper
and made several inspections with him of the Rice properties
underlying the collateral. It is not up to mo to say what my
services are worth, but I don't look at it., in the way it was
handled, as a collection item. In addition to that, I have tried
to base tho $300.00 fee on somewhat of a reasonable basis
on what they obtained after I held the claim. About October
1935 I was instructed to take out of the collateral a $1,000.00
certificate of deposit and credit that certificate of deposit for
$1,000.00 on Rice's note. In a prior transaction with the
Brown Supply Company 25 per cent was allowed on a similar
credit made on account of an agreement which I will say
something about in a minute. That $1,000 credit, your Honor
will probably recall, was made because of a settlement made
of a suit brought by the Receivers of the Hopewell Bank and
Trust Company against the Receivers of the American Bank.
Considering all of these matters, in compromise of that suit
the American Bank Receivers (I have a copy of it here)
agreed to make those certain credits., among which was this.
Here is a. copy of the agTeement. They agreed to make this
$1,000.00 credit on the claim against Rice. During· my work
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in working out the defense of the Brown Supply
Company suit I bad to study the briefs of both
sides in that controversy in the Law and Equity
Court, to be prepared to meet the defenses of the Brown
Supply Company in that suit. They paid me 25 per cent
based upon the recovery, including that credit. I made them
pay the bill and part of the interest. As to my bill in this
claim, I originally said $300.00, the first figure I ever mentioned in that matter, if nothing else was done since that
time. They withdrew the mortgage notes for $4,000.00 and
sold them for $500.00. I have not chang·ed the amount I claim
as a fee, since they have collected the $500.00. They have
credited that $1,000.00 and they have gotten $500.00 under
the collateral I released to l\f r. Durrett. I will mention this
fact: January 27., 1939, I turned over this mortgage. They
said they had a sale for it and asked me to release it.
Q. When did it come into your hands?
A. In 1932. There wa_s another mortgage note of Char1es
T. Morris, Jr., part of this collateral, for $475.00 settled for
$100. They voluntarily sent me $25.00 as a fee upon that
sale.
· Q. What is the date of that?
A. May 24, 1939. The next withdrawal was May, 1939.
They sold it and never made any report to me. The only way
I ever found out what they got was when their answer wa&
filed. To say nothing of the other work, a fee upon
page 55 ~ the $1,000.00 and the $500-.00, on the same basis
as I was paid on the sale of the Morris mortgage
note, would be $375.00. So., if $300.00 is not a reasonable fee
I would like to ask the Judge to fix it.
I want to say in connection with this Rice matter, as well
as these other claims which I have submitted here, that it was
represented to me by Mr. Durrett, at about the time we made
that contract on June 13., 1936, that it was the Receivers' desire that I not make any further bills ag·ainst the Receivers
. until collections were made or the properties were sold and
enoug·h money came in my hands to pay the bills, and I was
directed to so act, and the result of it was, except at times
when I talked it over and it was agreed that I should send a
bill, that I did not send any bills thereafter unless agreed or
directed.
Q. ·what is the next claim Y
A. The Ryan claim. I don't know how to hand]e this. I
would like for somebody to read this file. I hate to pnt this
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on the Court, but it is impossible for me to read all thi~
file.
By the Court:
Q. You have it beret
A. Yes, sir.
By Mr. Sands:
Q. ·what is the amount of your claim there t
A. $300. I have here:
"To fee for professional services from 3/10/:3~
to date in prosecution of the above claim, including reducing claim to judgment in amount of
$4,286.00, including $402.50 as attorneys fees, representing
representin,g receivers in chancery suit of J mnes M. Z onioiski
Conivany v. Receivers, et a.ls., preparing and filing answer
therein, and following directions of receivers to conclusion
of suit wherein receivers obtained hotel property in Mineral,
Virginia, and about eleven acres, later sold for $900.00; also
including sundry trips to Hopewell, Mineral, Louisa, Charlottesville, Chesterfield and Prince George Counties, all for
investigations, conferences, etc .., in connection with prosecution of said claim; also includes 71 letters written and receipt
and consideration of 57 letters. $300.00. ''
page 56

~

By Mr. Sands: I submit, your Honor, in connection with
claims like that, where be has made statements as full as
that, we rely upon that statement as made.
By Mr. Sands:
Q. You think that is a reasonable bilH
A. No; I don't think it is reasonable. I think it is about
one-fifth of what it should be for services rendered.
By Mr. Sands:
Q. Pass on to the next one, Mr. Beale.
A. That is up to the Judge.
By Mr. Sands: I think that makes a prinia fa.cie case, your
Honor. I am not introducing· testimony of other attorneys
in this matter. I assume you want the full evidence and you
want to make your own opinion; not that of other attorneys.
By the Court: "\Vhere you get the .opinion of other a ttor-
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neys what would be a fair fee, they would go
through the file and get that information; so he
is giving me the information they would get.
By ·witness: You don't want any further testimony on the
matter at this time?
Bv the Court: I did not say I did not want anv further
testimony. I leave that to Mr. Sands.
..
By Witness: Suppose I talk a little bit on it1
By Mr. Sands: Go ahead; that is your privilege.
By ,vitness: If your Honor please, this Ryan claim, we
got the judgment and included in that judgment $402.50 attorneys fees. Ryan was somewhat, apparently, financially incapacitated at that time and his affairs were tied up considerably with a man named Stein, and T. O. Campbell and
Kretzer. After getting that judgment, I had it recorded in
the places where there was any possibility of involving Ryan's
name as collateral security for that claim, including, in particular, two deed of trust notes, of one Lawrence S. Manoni;
one for $3,000.00 and one payable twelve months after date
for $1,000.00, payable six months after date.
page 57

~

Q. What was the property?
A. The old Mineral Hotel property, consisting of about
twelve acres and a hotel of h\renty-six rooms. I proceeded to
get my judgment, and early after I got in the proceedings
Ryan came over here and made an offer on a cerpag·e 58 ~ tain part of the collateral and paid $150 and made
an agreement to pay $350, which was agreed to by
the Receivers; but be never paid any more. My conferences
included meeting·s with Mr. "'\Voocly at Hopewell, w-110 was
representing Ryan at Hopewell, Mr. Harrison Turnbull., who
represented Manoni. ·while we were working on that, without our knowing it, Mr. Bibb up at Louisa bad hroug·bt a
chancery suit to subject the property to pay a judgment on
one-fifth interest in the property. He had an agreement with
the Peoples National Bank in Charlottesville for a party in
Charlottesville for $1,000.00 on one-fifth interest; so Mr. Bibb
wrote a letter to the Receivers of the American Bank and
Trust Company and' said the judge wanted them to join the
parties holding· the note !fr. Manoni had put out. Somebody
with the Receivers turned the letter over to me to look out
for. I went through a chancery suit ( not completed, because,
as I will explain, it was dismissed before we g-ot through
with it) ; but after considerable correspondence with Mr. Bibb
the thought came up that Manoni had a clear interest in three-
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fifths of the property. Before that time they had an offer
from a Mr. Giles of $9,500.00 for the property. Mr. Bibb said
he would be willing to ag·ree to a sale on the basis of his proportion of a sale at $1,100.00. I made two visits to Louisa
with Mr. Durrett and one to Charlottesville. As a result of
negotiations., Mr. Bibb agreed, subject to the title
page 59 ~ being good, he would take a pro rata part of the
proceeds of a $1,100.00 sale. At that time Mr.
Seay had gotten into the picture and proposed that I should
not do anything without his authority. I had made a written
report to the Receivers and submitted to them the offer of
the Peoples National Bank of Charlottesville and the offer
of Mr. Bibb and Mr. Seay wrote me this letter, dated August
21, 1936.
Note: ·witness read the letter elated August 21, 1936, and
filed same, marked "Exhibit No. 10".

Q. What date was that?
A. August 21, 1936. This was after we had talked the matter over and he was trying to impose his terms as to my fees
in this matter on his own basis.
By Mr. Mays: v\7e object to the witness arguing the matter. He can introduce the evidence.
By Witness: Hore is a letter that I wrote to Mr. Bibb,
·dated August 21., 1936, which I file as ''Exhibit No. 11 ", and
read to the Court. Before that was sent, I sent a copy of
the letter I have just read, marked "Exhibit No. 11", to Mr.
Littleton V\7addell, of the same date, a copy of which letter
to Mr. Waddell was approved by Mr. Seay on August 22,
1932, which I herewith file, marked ''Exhibit No. 12", and
which I now read.
Here is a letter of August 21., 1936, that I adpage 60 ~ dressed to the Receivers, attention l\Ir. Seay. I
.
would like to read that letter, which answers :Mr.
Seay's letter of August 21, 1936, filed as "Exhibit No. 10".
Note: ,vitness reads letter and files same as ''Exhibit
No. 13".

Q. Was that examination of the title made by Mr. Beverly
Davis?
A. Yes, that examination, after some time, was made and I
was supplied with a preliminary repo.rt.
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Q. Was that examination directed by Mr. SeayT
A. He .directed it and Mr. Seay wrote to me and enclosed a
copy of the preliminary report, and bis letter is dated Sep. tember 16, 1936., which I file as "Exhibit No. 14" and would
like to read.
Note: Witness reads letter, filed as "Exhibit No. 14."
Here is a copy of the preliminary report which I received
and studied, and made the basis of some future recommendations in the matter.
Note: The preliminary report is filed, marked ''Exhibit
No. 15".

Q. In that connection, I hand you herewith a paper which
purports to be the answer prepared by you in the suit heretofore referred to, pending in the Circuit Court of Louisa
County, on behalf of Mr. Moore and :Mr. Bronson, as Receivers. See if that is a copy of the answer filed in that
matteri
·
A. That is a copy of the answer, but I would
page 61. ~ like to have the Receivers' copy of the bill and supplemental bill and the other papers I turned over
to them at their request.
Note: The copy of the answer is filed~ marked "Exhibit
No. 16".
In that connection, I wrote Mr. Seay a letter of August 15,
1936. I did not write to him; I wrote to the Receivers, Attention of Mr. Seay, and I file the letter as "Exhibit No.17",
and read the same.
I would like for the Receivers to be called upon to file those
papers that I turned over to them.
Then we continued to correspond with Mr. Bibb and be
was continually after us to get the title finished and put in
shape, so he could collect his money. Here is a letter dated
September 21, 1936, which I would like to read and file same
as "Exhibit No. 18".
By the Court: Is it necessary to read all those letters. Let
us see what is the purpose of it; state the purport and file
it as an exhibit.
A. This letter is addressed to the Receivers, attention Mr.
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Seay. It is another letter showing the manner in which I
was called on to act and what I was doing to help Mr. Davis
and the Receivers to complete that matter.
By Mr. Sands :
Q. By the way, Mr. Beale, have you ever stated to the Court
the amount of the bill you billed them for in this matter?
.A. I billed them for $300.
page 62 ~ Q. Have you over received any payment of that
fee in connection with that matted
A. No.
, . Q. Go ahead.
A. Hero is a letter I received from Mr. Seay, elated September 29, 1936, in which he enclosed me checks, payable to
my order, instead of sending· them direct to the parties. He
made it payable to my order and asked me to endorse them
over to Mr. Bibb, which I did.
Note: The letter dated September 29, 1936, is filed, marked
"Exhibit No. 19".
Then it became my duty, your Houor,after that to make that
settlement, to get the proper assignments of judgment, to conform with Mr. Davis' requirements, and also to see that the
release deed was signed up there. I think they finally did
pay the costs on my specific direction a11d telling them how
much they ought to pay Mr. Crank and the other parties.
Then the question came up whether they would sell the property under this suit and they conferred with me about it and
I suggested I did not see any reason why they should use
the suit if they could foreclose under the deed of trust; but
the question came up about a judgment against Manoni in
Louisa County. I checked that and there was no judgment
in Louisa County. They finally decided to dismiss the suit
and call that suit abated. They had the assig·npage 63 ~ ment of the judgwent and the release of the deed
of trust. He was the man who made the deed of
trust, and they would not have to even sell under the deed
of trust. They had me to confer with ::Manoni and Manoni
finally said he would give a deed in exchange for a credit
upon his notes in the amount o~ $1,800. He had presented
in the early proceeding an offer of $9,500.00 from this fell ow
Giles, and if they would credit his two notes with $1,800 that
would be all right. So, tho result of it was I manoeuvered
nnd finally found Manoni out here on some cross roads and I

./
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went forward with completing that agreement with 1fanoni.
His note was to have been credited with $1,800.00; so it was
agreed that that was the way they would handle it and would
take a deed from Manoni, and here is a letter I wrote to
Manoni., on April 22,_ 1937, which was authorized and approved by the Receivers, by Mr. Seay, as shown by the notation at the bottom of the letter.
Note: "'Witness reads letter and files same, marked '' Exhibit No. 20".
·when this matter first caine up with reference to Manoni,
Harrison Turnbull, who represented Manoni, claimed that
these notes were forged; so that led me to go into detective
work, to the point of :finding out whether they were forged
or not; so I had Manoni (the matter was way back in 1'932)
to sign his name, and I went over and got Mr. Heflin 's signature and Heflin admitted his signature was
.
page 64 ~ genuine, which I did not put in my statement here;
but they authorized the additional credit of
$1,800.00. They'told me later that they sold the property for
$900 and had a loss on it. They never gave me authority one
way or the other; but I thoug·ht I would get a reasonable fee;
but I had mentioned the fee of $300.00 early in the game about
the Ryan case and the Rice claim $300.00, and I just let it
stick at that. I thoug·ht both matters would be taken care of.
To be perfectly frank., I thought when the Roanoke Rapids
property was sold the money would pass through my hands
and I would have the opportunity and privilege of deducting
my fee in this and other matters.
By Mr. Sands:
Q. In connection with this bill, I wish you would examine
the report of Leach, Calkins and Scott, Certified Public Accountants, page 8, and state what they paid Mr. Beverly H.
Davis for examination of title; wliat they paid the special
commissioner and whether you received .any c·ompensation
out of the fees paid, and whether they have paid you any compensation up to this timet
A. If your Honor please, before answering· that questionin these Rice and Ryan claims, in both of them, it fell upon
me by direction to sell at public auction all of these collateral
notes under the terms of the collateral form notes, which I
did, and the Receivers bought them in. So that explains~ if
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the Court has a question about it, why the Receivers had authority to deal with these collaterals.
They owned them at the time.
In answering your question, Mr. Sands, this purported copy
of the Accountants' report, which covers this whole Rice
matter, shows on page 8 as to the amounts they paid for the
Zomoiski judgment and the deed of trust and the release of
the Peoples National Bank note. The next item shows the
costs advanced for the Five States Realty Corporation for
special commissioner's fee in the suit started for judgment.
The next two items shows taxes paid to the clerk and to the
treasurer. The next item shows the attorney's fee of Mr.
B. H. Davis, $125.56, which I understand was for his examination of the title. The next item is $27.60, which is charges
and expenses for selling all the collateral in the E. S. Ryan
matter and also were paid in the Rice matter. The sale price
here is supposed to be $1,000-the gross sale price, as you
designate it here., although it don't say gross sale price.
pag·e 65

~

By the Court: I suppose it is $1,000.00, for you have net .
$800.
By Witness : I think the sale price is $1,000.00. I was informed when I made out my bill that it was sold for $900. It
shows here that they kept that property throug·h 1938 and
1939. It says, "Taxes, less rebate, $69.86''. It makes no
showing of whether they rented the property or
page 66 ~ not while they held it.
Q. Does that statement show and the testimony which you
have given show that this matter, undertaken by the Receivers, with the supervision of Mr. Seay, commencing in the
summer of 1936 and ending in the spring of 1937, involved the
expense and out-of-pocket money advanced of some $937.001

By Mr. Mays: I object to the form of the question.
By Mr. Sands: Why?
By Mr. Mays: He never stated the expenses. That statement shows the Receivers were out-of-pocket $947.00 for th~
property and that one property sold for $1,000.00.
By the Court: That is covered in Ex. 1. Do you want to
impeach that statement as provided in this exhibit.
By Witness: I d~n 't want to impeach it. My letter., I
imagine, will show the $269.79. .J turned that amount over,
myself. The $113.00 and $225.00 and $101.28, I assume they
are correct? but nothin~. :put in ·th~ evidence!
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By Mr. Sands: We are not impeaching that, but the evidence shows that under the rule of good faith they thought
that amount was involved and Mr. Beale was engaged on that
assumption and he did the work and after that he filed a bill
for $300.00 for that work.

Q. Mr. Beale, will you please turn to the next
item, that of John S. Blick!
A. If your Honor please, the amount that I claim on that
is $1'95.00.
Q. ·when did your service (!ommence ; is there anything to
indicate that?
A! That case was kind of running along with all those matters. That was referred to me December 7, 1932. I will read
what I have here:
''Re: Claim v. John S. Blick and Executors of James E.
Crass. ·
- -

page 67 }-

"To fee for services in connection with the above matter,
including preparation of petition and 01:cler in the matter of
John S. Blick, bankrupt, filing same with Referee in Bankruptcy in the District Court of the United States for the
Northern District of Georgia-Atlanta Division; obtainingconsent to the private sale of 43 sluires of preferred and 43
shar~s of common stock of Richmond Bowling Alleys., Inc.,
and sundry correspondence and confercnces with officials of
bank, Jos. M. Hurt, Jr., and others concerning this matter, all
before settlement was made by the receivers direct with tT os.
j\f. Hurt, Jr., Executor of J. E. Crass-,-J.5% of the amount
of the principal involved, as provided in said note~$195.00.''
I made a bill for the attorney?s fee which was provided in
the note, which I could have, in my opinion, collected out of
the other people if they had not settled it without me. There
was a note of $1,300.00., signed by John S. Blick, and it was
turned over to me. They had a gua1,antee of the face of that
note by l\fr. James E. Crttss, }.[i,, Crass was dead and they
informed i;ne that lVIr. Hurt wou.ld not pay the note.
Q. Who informed you t
p~ge 68 ~ A! Tpe bank officfo1, Mr. Tallman, or whoever
I was dealing with, would not release the note unless we got in a position to release that eighty-three shares of
st9ck, so I prepar~d a petition to the Referee in Georgia
wpereby that stock was rel~ased and then proceeded to try to
collect it from t]J~ C:rass e~ta.te. J os~ M. Hurt was represent..,
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ing the C1~ass estate. He first took the position that the attorney had no right to turn over the stock and expect to
collect anything out of a dead man's estate. ·while that was
going on, I was informed the Receivers had settled that matter with the Crass estate. The Receivers had the idea that
the Crass estate should pay the attorney's fee. Joe Hurt
said they did not make any such agreement; but I was out
of that. They settled it; so I billed the Receivers for the fee
provided in the note, which was 15 per cent of the $1,300.00,
which was held in abeyance for some time. Along in 1936,
following the agreement closing up the Ameen matter, Mr.
Moore and others asked me for a complete report of everything in my hands. I had from time to time reported back
and turned back matters to them; so I made up this report.,
which was a complete report.
·
Q. "\Vhat was the date of that, Mr. Beale!
A. October 18, 1936. I made up this complete report and
turned back to them all of the notes that had been
page 69 ~ paid and had been returned.
By the Court: Suppose we confine ourselves to the Blick
matter.
By Witness: In that report I handed them a bill for
$195.00 again and, understanding that they had settled the
matter, I turned back that collateral and the note. My record
shows that the J. S. Blick note was due on 7/3/32, $1,300.00.
The note carried with it an ag·reement that James E. Crass
guarantees the payment of the note.
At that time there was no denial of the matter that I should
be paid. Later on I took the matter up with Mr. Bronson
about the settlement of all these matters. l\fr. Bronson said
he did not have time to go into it at that time, but he thought
I ought to be paid for the services I had rendered and suggested that I send him a letter to Florida, which I did. "\Vhen
he came back he was sick and nothing· further was done.

Q. Does your file show you communicated with Mr. Bronson?
A. Yes ; I cannot fh~d it, but I know it is in this file.
By the Court : Will you file the letter?
A. Yes, sir. I cannot think which file it is in; it may be in
the Ameen file.
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By Mr. Sands:
·Q. How did you get at the figure of $195.00?
A. That was the amount provided in the note as
page 70 ~ the amount to pay the attorney's fee. That involved the correspondence represented in this file
and here is the copy of the petition.
Q. And that was carried in your report in the fall of 1936¥
A. In 1936, when I was informed the Receivers did not
want to pay out any money until the receipts from the sales
came in and I would be allowed what was right and proper.
I don't say any fee I charged would be allowed., but I would
not g·et any fee until the money came in; but that was the
purpose and I agreed to it.
Q. You filed your petition down in Atlanta for that, did
you?
A. Yes.
Q. That is a copy of the petitio1i you filed?
·A. I think there is a copy of the petition there. I sent a
petition down there and he sent back a statement to the effect that it was released and the stock was all released.
Q. ·we will take up the next one, the "\Yest case t In respect
to the West case, your statement shows for itseU your fee.
What does it say there?
A. "Re: Claim v. Frank T. "\Vest, Jr. and "\V. Scott Garrett.
'' To fee for professional services in prosecution of above
claims, including filing proof of claim v. "\lil. Scott Garrett,
sundry correspondence with attorney in Norfolk, Va. and
Ne·w York et als. before and after death of West on 2/1/38
in effort to collect direct and out of the estate of "\Vest the
amount due on the notes amounting to $2,468.34 plus interest
from 12/4/32 and 15% attorneys fees. It is understood that
receivers collected $13,367.80 from insurance polipage 71 ~ cies upon life of vV est, which were unknowingly
held by receivers until after the death of Westthe said amount to apply upon payment of total indebtedness
of "\Vest written off by American Bank and Trust Company ·
in 1932. It will be seen that $2,486.00 equals .135% of the debt ·
of $18.,176.00 written off in 1932, and that .135% of $13,367.80,
the amount collected directly by the receivers, or $1,804.65, is
the amount collected directly by the receivers, or $1,804.65,
is the amount collected upon the debt of $2,486.00, the above
claim, and is the amount upon which a proper. fee should be
figured-Fee charged 15% of $1,804.65-$270.69. ''
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A. What is the amount you charged f
A. $270.69. .
Q. Mr. Beale, in the Receivers' answer to your petition,
paragraph 22, they state this:
"In respect to the claim of Petitioner bused on recovery
i:t1 the matter of the claim against Frank T. West, Jr. and "\V.
Scott Garrett. Item V of Petitioner's Statement, Respondent
says that the bank held five insurance policies 011 the life of
Frank T. "\Vest, Jr., which had been converted into extended
term insurance prior to the receivership. rrhe claims of the
bank against West had been charged off by the bank prior
to the receivership. ,vest died in 1938 and the Receivers collected the proceeds of the policies which were not sufficient
to pay the indebtedness of ·west with proper interest thereon.
Respondent can conceive of no theory under which Petitioner
would be entitled to a fee, the only possible basis of which is
the accident of the death of the insured before the expiration
of the term insurance of his life which was held outright by
the receivers".

What have you to say as to that statement 1
A. This matter was placed in my hands by Mr. D. ,v. Durrett, Vice-President of the American Bank and Trust Company on February 7, 1933. At the time I was furnished with
a notice of bankruptcy of Garrett and authorized to put in a
claim. I prep~red a claim and filed it in Blackpage 72 ~ stone with Mr. Gravatt, the Referee in Bankruptcy.
At that time no address was furnished· me and I
did not know where Mr. "\Vest was. The matter went along
and no dividend was paid in the matter and in 1936 I found
the address of Mr. "\Vest in Norfolk at Virginia Beach; so I
addressed a letter to Mr. West, which was returned., at Virginia Beach, making claim on him for these respective amomit
as of the time when I wrote him. (The letter don't seem to
have been returned). In October 1937 I found another address and I wrote him in Brooklyn, New York, making claim
for the debt and told him I was directed to file suit for judg- ·
ment for it. I heard nothing from that letter; but I wrote .
to :Mr. Dallas S. Townsend on January 31, 1938, and asked
him if he could cooperate with me and how much be would
charge to reduce ·the claim to judgment, if he did not make
any collection and. how much if he did. I got a letter from
him on February 11, 1938, but in the meantime I saw ari article in the paper, the Times-Dispatch of February 2, 1938.,
0
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reporting West's death; so I told him to put in claim for
judgment for the debt. Then I wrote to the son of Frank T.
West in New York, Brooklyn Edison Company, the address
that was in the newspaper. That letter came back. I wrote
again to Townsend & Lewis, and I got a letter from him February 26, 1938, and shortly after February 26,
page 73 ~ 1938, I made a report to l\:Ir. Durrett. I may have
told him before, but I talked with him after that,
because my note is on that letter., and told llim Vv est was
dead and that I was pursuing it. Then I called up again and
he told me that debt was written off February 21, 1932; that
West had been adjudicated a bankrupt in 1933. Nobody knew
then that the insurance was in existence, but they found this
after the death was reported. I asked him the amount collected. I did not collect the insurance. I said, '' If you will
give the amount collected, I will make a bill based on a pro
rata basis, because up to that time they were urging me to
get a judgment against the claim. The man had gone into
bankruptcy. They told me the record did not show that they
had ever gotten a notice of West going into bankruptcy. I
wrote to an attorney in Norfolk to see if he did go into bankruptcy. He made his report and said he did go into bankruptcy and that specific claims I represented had been listed
and he had been discharged thereafter. I got a report from
Mr. Durrett, giving me the exact amount he understood was
collected and the exact amount that was written off in 1932.
I claimed the portion my debt bore to the whole, based on the
amount collected, which should have been applied to my debt,
and the 15% provided in the note, amounting to $270.69.
By the Court :

Q. Then, as I understand., tl1e Bank had an inpage 74 ~ surance policy there as collateral and what they
realized was on the insurance policy!
A. Yes, sir.
Q. And you asserted your claim against the insurance
policy as collateral?
A. Yes; they told me to press for judgment and I did not
know and I don't suppose they knew that they had the insurance policy.
Q. Don't you think you ought to get yom" fee on the basis of
compensation for the work in procuring the judgment and not
on the collection they made on the insurance policy t
·
A.· Probably that is right; but they gave it to me on a collection basis. They gave me a claim and the man had al-
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ready gone into bankruptcy. In fact, I understand that tbey
did not know the man was dead until I informed somebody in
the bank. They had the account written off. In the first
place, the man went bankrupt; in the second place, here they
had me struggling· to collect it, which was impossible for me
to do, the man having gone bankrupt. They did not know
they had any collateral; then they found they had this insur.ance as collateral; then they collected on the collateral and
did not disclose it to me, and I think I am entitled to a commission on a pro rata basis. .135% of the debt of
page 75 ~ $18,176.00 equals $2,486.00, and they actually collected $13.,367.80, so the amount collected by the
receivers upon the debt of $2,486.00 is $1,804.65, which made
my claim $270.69.
Q. Are you asserting· 15 per cent on $1,804.651
A. Yes, that is correct. That $1,804.65 is the proportion
of $2,486.00 that the $13,367.80 bears to the whole of the
$18,176.00. All I ask for is to be allowed to share in the
amount they got and which they put in my hands to collect.

·,

By Mr. Sands:
Q. As I understand, they placed this claim in your hands
for collection, and., not being advised, you followed through
endeavoring to collect it, and that you feel that you are entitled to a commission that would be fair under the circumstances?
A. Yes; that was my intention.
Q. What was the amount of the judgment f
A. There was no judgment; did not get it.
Q. I mean the amount of the claim f
A. The amount they gave me to collect was $2,486.00, plus a
whole lot of interest, &c.; but I do not claim that I should
receive a commission on the whole amount of $2,486.00.
By Mr. Sands: I might observe right here, your Honor,
that even on the quantu,1n 1nerit basis if a certain
'
page 76 ~ bill was turned over to him and he pursued a
course based on that, even if there had been no
collection made, yet, under those circumstances, the laborer
would be worthy of bis hire and he would be entitled to some
compensatio~, when his research was going on and his services went into this endeavor.
By Witness: I have always considered if a man put in my
hands a claim and secretly holds up collateral that I did not
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know of, I am entitled to my full commission ou the total
amount.
Bv 1\Ir. Sands :
'Q. There were no letters of transmission of the commission
under which the matter was first given to you, ,vas there?
.A. Just to pursue it, let me put this letter in the record.
By 1\fr. Mays: Your Honor, if you please, may I say the
method of examination has. been a little unusual; but I
thought it might expedite things not to object.. However, I
think it is our privilege, if y~ou deem it advisable, to follow
the same line of examination.
By 1\fr. Sands: I don't want to give uny blanket consent
to anything at all; but I think we have gotten along pretty
well.

By Mr. Mays: You are willing for me to follow your example?
page 77 ~ By Mr. Sands: I have not asked a dozen questions, and I don't think I have gone out of tlrn
bounds.
By vVitness: Your Honor, this letter of l anuary 81; 1938By the Court: State the purpoit.
A. I wanted him to get the judgment; :Mr. Durrett said
they wanted to put this thing in judgment. I said I did not
know; I doubted if judgment could be gotten; and I wrote to
1Ir. To,vnsend:
"I am writing to you to inquire if you are in a position to
cooperate with me in obtaining a judgment against Mr. \Vest
upon the notes in question. The Receivers have also requested me to advise them of the cost of reducing the daim
to judgment, including the attorneys fees without or with
subsequent collection. If you can aid me in the matter, please
advise your minimum fee for placing it in judgment and your
additional fees for collection thereafter if anv collection can
be made, and also the amount required as a deposit for costs.''
That was in 1938, the instruction I was given as to this
particular claim. I had reported it here as to the action I
should take. A few days later I saw the man was dead.
Note: The letter referred to, dated January 31, 1938,
filed, marked ''Exhibit No. 20% ".

1s

Cyrus

,V. Beale v. T. Justin Moore, Receiver.

67

Cyrus W. Beale.
By Mr. Sands:
Q. What is the next item?
A. No. VI, the Pelouze matter.
Q. First, state as to the claim a:nd what your claim is?
A. My fee is $200. It states:
page 78 ~

"To fee for professional services from July 27,
1932, to date in prosecuting above claim, including obtaining judgment for $1,325.00 principal, and interest
from 3/6/32 until paid and 15% of amount as attorneys fees,
innumerable and pi-olonged conferences with debtor, bis son,
D. vV. Durrett, et als. and visits in Mathews county to inspect
property underlying as collateral, sundry correspondence,
etc., etc., etc.
As heretofore agreed and billed ($8.37 balance to be paid
as costs )-$208.37."
I thought it was on there "as agreed". That fee was
agreed. I thought it was on there; that is the reason I did
not detail it any more. It is on here " . As heretofore agreed
and billed''-! had already billed $8.37.
Bv the Court:
·Q. Where is the agTeementt
A. They asked me to make out the bill and send it to them
Note: The bill is filed, marked "Exhibit No. 21 ".
Bv Mr. Sands:
"Q. Paragraph 23 of the answer says:
"Respondent says that Petitioner negotiated some tenta. tive agreement of compromise with E. C. Pelouze which was
not carried into effect; that the matter dragged along for a
period of some years and finally went to trial. When the case
was tried the defense was based upon the alleged comiJromise
settlement and the claims of the defendant that it had been
executed on his part. Owing to the necessity of Petitioner
testifying in the case the Receivers' regularly retained counsel took part in the case in association with Petitioner and
after Petitioner had to take the witness stand Respondent's
counsel completed the taking of testimony and argued the
case before the jury, as well as on the motion of
page 79 ~ defendant to set aside the verdict. Later a compromise settlement was effected by which the Re-
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ceivers obtained the sum of $800 from a relative of the defendant Pelouze, the petitioner taking no part in said negotiations. Your Respondent feels and so states to the Court that
he considers the sum of $100 would be reasonable compensation to the petitioner for his services in this case.''
·who was the Respondent's counsel referred to there1
A. Mr. Seay.
Q. What have you to say about that statement in the answer?
A. Your Honor, it is unfortunate that I bad to ask Mr.
Seay. It is the case of the Receivers against E. C. Pelouze
et als. "\Ve had gotten into a literally prolonged discussion
with Pelouze. Mr. Pelouze made this proposition and that
proposition and :finally offered collateral. w·e :finally agreed
to accept a note, with the listed collaterals therein, if it was
signed by himself and bis son.
Q. For how much money?
A. The note was about $1,690.00 and the collateral to be
placed up was: 4 notes the Dietz Printing· Company $25.00
each; 4 lots Lakewood, N. J.; a cemetery lot, Evergreen Cemetery, Brooklyn, N. J.; one-third undivided interest in 14 N.
25th Street, Richmond, Va., and one-third undivided interest
in farm in l\fathews, Retz P. 0. Va. A paper had to be drawn
and delivered promptly. We entered into an agreement, conditioned on the papers being drawn and the collateral being
put up. Mr. Pelouze never had the paper drafted
page 80 ~ or put up any collateral. We finally brought suit;
they put in their claim as grounds of defense-I
reckon it would be a g·ood idea to put that in-I :file it as
"Exhibit No. 22. ''
Q. Did you prepare the notice of motion?
A. Yes. It turned out I would have to prepare the grounds
of defense. I told Mr. Seay he might come up there; "I don't
think it will be any trouble to me, but you might be there in
case I liave to be a witness''; so he came up.
Q. Did he make any suggestion then that by reason of his
participating you would get any less fee in tlie matter?
A. No, sir.
By Mr. Mays: If your Honor please, that is the kind of
objection that I have been objecting to, and I wish to liave
the privilege of pursuing the same kind of examination.
A. I made my opening statement; Mr. Stumpf made his.
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I called :M:r. Durrett and examined him; Mr. Stumpf crossexamined him; then there came on for defendant Mr. Pelouze
and I cross-examined Mr. Pelouze and H. L. Pelouze, his son
went on. I have not full notes on all that, except that this
argument started at 4 :40 P. M. with Mr. Seay. Mr. StumpL'.
started at 4 :53 P. M., thirteen· minutes afterwards, and :Ofr.
Seay started four minutes afterwards ; but I am not here to
fuss about that. I appreciated very much Mr. Seay coming
in and helping on it. We won the case. After it
page 81 ~ was over, for some reason, before the jury came
out, I had to leave and the jury decided the case.
I g·ot two notes one from Mr. Seay and one from Mr. Durrett
stating that the jury had decided in our favor.
There were literally innumerable conferences with Mr.
Pelouze and his son, ·Henry L. Pelouze. I had conferences
with "\Y. R. L. Smith, his son-in-law; but Mr. Pelouze and his
son would come in and talk you to death about the matter.
I had to call Mr. Durrett to come in and they spent three
hours talking about the thing at a time. I would like to call
Mr. Durrett in on that. They finally had to take me clown
to Mathews county to inspect the property-and they finally
took me down to Mathews and I inspected it. ·when the case
was called we won it and got judgment for the full amount.
The question came up to Mr. Pelouze making a compromise
settlement. I felt like we ought to collect the whole amount,
but they were talking about a compromise and I told them
they certainly ought to collect a thousand dollars out of it if
Mr. Pelouze made any proposition. Mr. Pelou.ze was constantly going to somebody in the bank, trying- to settle it and
get a postponement on account of getting a mortgage on his
home, and, from what I have heard since, I think w·e made a
great mistake in ever allowing it to be settled for $800. I
understand his wife had property at Virginia
page 82 ~ Beach which was more valuable than that, from
people closely connected with them, and who said
if we settled at $800.00 or $1,000.00 it was a mistake to settle
for that. The fee for that was estimated at $200.00; so wlien
l\fr. Durrett informed me that Mr. Seay had accepted $800.00.
without conferring with me about the matter, and directed
me to hotfoot here and mark the judgment satisfied and I.
came up and marked it satisfied, that was not enough. They
wrote me two or three times to come up and mark it satisfied,
Pelouze bad been there and told them it was not marked satisfied. I said, '' Go up and look'' and I said I had marked it
satisfied and paid the amount to have it marked satisfied.
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They finally concluded it had been marked satisfied, and they
asked me how much fee. I said $200-.00 and they said '' All
rig·ht; make out your bill." I said, "Mr. Libby has a bill of
$8.37 costs". I made the bill out and produce the bill as an
exhibit, along with the Clerk's fee of $8.37. I was told it
would be paid; but they never paid it; nor have they offered
to pay me anything.
Q. In the concluding· paragraph of Paragraph No. 23 they
make the sug·gestion of· $100.00 being a reasonable fee. Were
you told about that?
A. No, sir.
Q. Take up the next item, the claim against Nelson Haislip t
A. If your Honor please, if ·there is a statute
page 83 ~ of limitations to apply, I reckon it must apply on
this one; but I felt like, after talking to Mr. :Moore
about it, that he would not invoke that in this case·. This
claim of Nelson Haislip was turned over to me and I filed a
notice of motion over in Hopewell and I negotiated with them
over there and. collected part of it from time to time. It
seemed that he was involved in other matters that required
diplomacy to a considerable clegTee. Later on, the judgment
being delayed because of his making payments on it, we had
not gotten judgment on it. In 193·3 I was instructed to make
up a bill showing the whole amount due by Haislip, as to all
items paid and what was to be paid by him, including my attorney's fee provided for in the note. I ,vas told to do that
and was asked to make up my bill. I accordingly mf\de up
u statement .showing every payment, including interest, and
my attorney's fee, and brought it down to date aucl returned
th·e note to Mr. Durrett, with this letter, elated January 3,
1936, wrhich I read as follows:
Note: The letter was read and filed as "Exhibit No. 23 ".
I rendered them a bill, in accordance with their request, for
$45.47. It was not paid and there came a period there when
they were talking about not making the final bill
page 84 ~ until they got in the money and I never insisted
on that particular bill being paid, :figuring it would
.come in with the others when the property was sold ancl the
bill would be taken care of. I would like to file the letter and
statement as "Exhibit No: 22". I cannot definitel,y testify
thev- said send this bill on. I rendered it at tha.t time. I say
for·· that reason I can say definitely as to the bill coming
after that agreement. I was requested as to a bill. I tell

in
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you the truth, I thought this bill had been paid, but in checking up found it was not.
Q. Did you institute any suit in connection with that matter?
.A. Yes, sir.
Q. "\Vhereabouts?
A. In Hopewell.
Q. Your charge is wlrnt?
A. $45.47. It is 5 per cent. more than they collected from
him. They got me to figure how much 10 ·per cent. would
amount to. I understand they collected 10 per cent. and I
charged them 15 per cent. on the whole matter.
Q. Mr. Beale, that brings it down to the matter of $93.05,
as set forth in your statement, for which they tendered check
this morningf
A. Those items, I don't know whether they were detailed;
but I think they were itemized when I took the matter up
with Mr. Moore and Mr. Seay and they said they
pag·e 85 ~ would not make any kick about paying the ·bill;
but they made no tender to me until this morning.
Q. I lrnnd you a statement of such an item; is this a cop~
of your statement filed with your petition t
A. Yes. sir.
Q. Well. it is not necessary to file an additional one. Will
you examine those charges and see whe~ those items of expense started to run?
A. Well, the custom about those things would be that I
would go on and pay the expenses and costs, &c.; then I would
make up a bill every six months and send to them and it
would take about a month for them to pay it. I noticed
towards the last that they did not pay any attention to it.
Some of the money was actually collected from the claims and
paid over to them. I carried the whole amount I collected
and turned it over to them, because they ag-reed to pay the
costs and I turned the whole check over to them.
By the Court:
Q. $93.05 is the amount you advanced on expenses and
costs?
A. Yes, sir.
Q. vVhy not accept it. That covers your expenses.
By J\fr. Sands: Where you make a tender, you generally
pav interest on it, as I understand it.
·
By Mr. Beale: I waive any interest. It has been over a
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year or so and they never paid me a cent on anything.
. By the Court: Do you want this?
By Mr. Sands: I think, your Honor, since we are in court
and since he has waited nine years he had better wait on a
while. We don't ,vant any partial tender here.
By Mr. Sands : "\Ve rest.
By :.Mr. Mays: Do you rest your case!
By Mr. Sands: This witness.
page 86

~

'

CROSS EXAMINATION.
By Mr. Mays :
Q. l\fr. Beale, I understand the Ameen property was
turned over to the Receivers in 19361
A. The public s~le was on June 26, 1936. It might have
been a month before the commissioner's deed and everything
came through. They put it on my ehoulders to have the deed
recorded in Williamsburg, Prince George and Hopewell. I
had that done and turned it back to the Receivers.
Q. I understand you to say any further sales of the property were to be made through you, is that correct 7
A. No; I did not say that. I don't think I said that.
Q. Is that a fact?
A. No, I don't think it was. I stand on the contract. The
settlements were supposed to have been made through me.
If you want to interpret a sale price, gross sale price and
settlement sale price passed through me that is
page 87 ~ another thing. As I said in the last part of my
letter, if the matters were handled through me
( and Mr. Durrett said that you did not expect to handle them)
that the settlements would come through me. I figured that
would be some additional burden on me, because I expected
to draw the deeds and see that the settlements were made
like an attorney would settle a real estate settlement.
By the Court: Gentlemen, may I p:et tl1is clear: if the Receivers made a sale you expected the settlement to come
thromrh your office, Mr. Beale¥
A. Yes, sir.
Q. Did you expect to base your fees on the proceeds of
g-ross sale, or on the amount you received in making a settlement?
· A. If the opportunity had been affordecl me I expected a
commission on the sale price received from purchaser.
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Q. Did your contract provide for thaU
A. Yes; that I was to be paid 30 per cent. of the sale price
to a bona fide purchaser.
Q. Regardless of who made the sale 7
A. Yes, regardless of who made the sale.
By Mr. Mays:
Q. I understand that you learned for the first time in the
fall of 1941 that such sales had been made 1
A. Yes, sir.
Q. Which was five years after your letter of June 1936 't
Q. Had you inquired about any sales of this
page 88 ~ property of anybody?
A. Yes.
Q. From whom 1
.A. Of Mr. Durrett.
Q. Did Mr. Durrett give you information of any sale that
had been made?
A. He told me none had been made.
Q. Did he refer to anyone else in that respect?
A. He told me Mr. Seay was attending to that. I knew Mr.
Seay or somebody was attending to it.
Q. Did you inquire of Mr. Seay during that time 7
A.. Yes, numbers of times. l\fr. Seay at one time conferred
with me about turning over to me the Roanoke Rapids property for my fee.
Q. Do you remember when that was 1
A. No, I don't remember. It might have been midway. It
was not along at the first part, when he was renting them out
at a fine rate; when he was g·etting about 6 per cent. net on
the value of the property. He offered them to me for a fee.
By Mr. Mays: Your HonQr, I object. I would like for the
witness to make his answer responsive to my questions.
By Mr. Beale: I am not sure I can do it.
page 89

~

Q. Were you ever refused any information, Mr.
Beale, when you made inquiries concerning the

property?
A. I don't know whether I was or not. I think I was g·iven
false information.
Q. Bv whom?
.( By J\Ir. Seay. I clon 't know that he intentionally mis-
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1

represented it; but the inquiries I made I was informed up
to 1941 that none had been sold.
Q. l\Ir. Seay informed you that¥
A. That was the information I g·ot from :Mr. Seay.
Q.
as that based on a fact, or on a conversation with Mr.
Seay?
A. I don't know that I had any definite conversation with
him, but I talked with him on other matters. He had this contract and he withheld these matters from me.
Q. You were talking to Mr. Seay, not about the Ameen
matter, but about some other matters in the Receivership; but
not the Ameen matter?
A. Put it that way if you wish. I think the misrepresentation consists of the information he withheld from me.
Q. Did you request information about these properties?
A. I did not make any request. I was down there talking
to him and he opened his books and said, '' Here are the books.
I said, "I want a statement of the properties sold; the date
sold and how much was paid for them. I went over to Hopewell and searched the records and got the inforpage 90 ~ mation on which I based my fee.
Q. Were you talking about the conversation you
had with Mr. Seay in 1941.
A. Yes.
Q. Was that when he opened his books?
A. I was there talking to him and he told me, '' Here are
the books'', and talked about the amount he liad lost on the
rents. I said, '' I am not interested in that: I want to know
the property sold and how much sold for and when sold.'' 1
don't deny that he would have shown me the books. He paid
$4000.00 for the Hopewell property and he put it in his books
as $3000.00. The books had been tampered with. A man
that knows a little about accounting and a little about law,
what good do you think the false books would be to me.
Q. You said they were tampered with. Was there any evidence that they had been tampered with?
A. What I mean is, the accountant's statement is supposed
to be taken from your books and you put it in your answer
differently. If that accountant's statement is correct, the
books are incorrect.
Q. Do you mean the accountant's statement is incorrect?
A. I sav if the accountant's statement is correct as taken
from the books then the statement is incorrect. I don't see
how the statement could be correct if taken from the books.

,v
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Q. When you say the books had been tampered
page 91 ~ with you are not informed as to that statement?
· A. Mr. Seay told me how much had been lost
in the rents and bow much repairs had cost; how much he
had to pay for taxes, or in looking up titles. All that is carried through the statement.
.

By Mr. Mays: I move that that be stricken as not responsive to the q:uestion.

Q. I understand you have not seen the books at alH
A. What do you call the books?
Q. What do you call the books 1
A. I call the orig'inal entry book one of them. There are
several books, the ledger, the cash book.
Q. Did you ever see the cash book?
A. I don't know.
Q. Did you ever see the ledger?
A. I don't know. I saw some books that he pulled down
and purported to show me. They did not look like original
entry books to me.
Q. Did you look at the ledger?
A. Not to examine the individual entries.
Q. Do you still say that the books had been tampered with?
A. No; if you undertake to get me on that, I say there was
certainly something wrong with the books if that accountant's
statement is correct.
pag·e 92 ~ Q. But you do not stick to your statemeli.t that
the books had been tampered with?
A. Well, if you want me to withdraw that, I say this: if
those books report what the accountant's statement shows
· they are incorrect.
Q. Your statement that they h~d been tampered with is
entirely voluntary, then? I want to know what you mean?
A. That the facts underlying the purchase was not properlv entered in those books if the accountant's statement is
co1:1.·ect; or if put in the original entry in the book and chang·ed
then something· is wrong; or if put in the book correctly in
the first place and changed in the accountant's statement
something is wrong. If this accountant took the figures from
the original books the :figures be purports to bring to this
court then the books are incorrect; and it shows a loss in the
Roanoke Rapids matter.
Q. Is there any original entry in those books that shows the
figures had been improperly entered in the books?
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A. No; I say the books had been improperly recorded; I
did not look into the books; bad no purpose to do so.
Q. Were there other entries in the books that you observed
that you think were incorrectly entered¥
A. No, I did not check Mr. Seay, or ask anything about
them. Mr. Seay pulled the books down and said, "You and
Durrett went clown there and mixed up those
page 93 ~ things .. Here we have lost so much. rent and so
much taxes". I said, "I am not inter~sted in that.
I want to know what it sold for?'' He said, "$4,000.00".
They either sold for $4,000.00 or this account is wrong.
By Mr. Mays: Your Honor, I have difficulty in getting a
responsive answer.

Q. You testified about the Pelouze claim-I think Item VI
-do you recall ·when that claim was put in your hands t
A. I testified to it. The first letter that was written on it
I have in my file is elated May 30, 1933 and the stenographer
wrote over it ''July 27, 1933 ". I don't know why that is.
Q. You ultimately brought suit in that case, l\fr. Beale, I
understand?
A. "Ultimately!'' I brought it fairly promptly.
Q. When was thatf
A. October 26, 1934.
Q. When was the trial had f
A. The trial was held about 1938 or 1939. Let us see; I can
give you the exact date-March 6, 1939.
Q. Do you know why the five year delay between suit and
trialf
A. Yes, I kno,·v. I would get behind Mr. Pelouze right hard
and he would g·et behind Mr. Bronson and bold it up; that ·
he was trying; to get a Home Owners Loan fixed
page 94 ~ uo. Then he gave the note-February 1935 was
.
the date of that note we got from Pelouze. About
the time he gave that note he had promised to get all these
papers and put in as collateral. Well. I would g·et after him
e\rerv month or two and he would come back and say he had
not il:ot the deed to this and Senator Fulton was g·oing to go
in and buv part of it. and in the meantime I was sick in 1934
for some· time-1934 I was in tbe ]1osuital a good bit and
had been knocked about n good bit and 11aving a tremendous
amount of stuff for you people I could not put all my time on
it.
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Q. N_otice the suit was pending for five years. Did the
Judge of the Law and Equity Court, Part II, put you on
terms for the trial of the case?
A. No, I don't think he did. I don't remember; .it might
have been. Come to think of it, I believe that matter did come
up.
Q. You mentioned a letter, I believe, from Mr. Pclouze concerning a possible settlement. I want to know the date of
that letter f
A. Here is a letter from Mr. Durrett, saying: ""'W. C. Pelouze, through his attorney, Mr. J. Fulton, is coming forward
with an offer of $300.00 full compromise settlement.'' That
letter is dated May 5, 1939.
Note: The letter of May 5, 1939, is filed, marked "Exhibit
No. 24"
~

Q. Was not there a letter from Mr. Pelouze before the case was tried V
A. You refer to the letter Henry Pelouze and his father

page 95
~~~,

.

Q. I don't know who signed it, but a letter suggesting a ·
final settlement f
A. Here is a copy of a letter. Ree if that is the letter. I
think the original letter was turned back to him with the collateral.
Q. Yes, that serves my purpose!
A. How about reading iU
Q. I don't care to put it in. Your counsel can do that if
he wishes.

RE-DIRECT EXAMINATION.
By Mr. Sands:
Q. ]\fr. Beale, in your cross-examination a few minutes ag·o
some auestion waR asked you about a letter written to the
Pelouzes bv vou. If you havP that letter, will you please pro-

duce it and introduce it in evidence,
Bv Mr. Mavs : We aslrPil for a letter from Pelouze to him;
not a letter from him to Pelouze.

O. Let me reframe mv onestion in accordance wit11 l\Ir.
},favR' request. · In your cross-examination yon were asked

wliether or not there was a certain letter from Pelouze to you
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in respect to possibly some collateral during possibly the pendency of that suit. You did produce,
not that letter, but produced a letter from you .to
Pelouze ;. what was the purport of that letter?
A. I did not have any letter from Pelouze to me. The negotiations took place as to what the Receivers would accept,
or would not accept. Pelouze and his son were there at the
time, he and his son, to see what the Receivers ,vould do. vVe
arrived at an understanding that Pelouz(j and his son would
write a letter setting forth the proposition, to see whether
the Receivers would accept it. I probably dictated that letter and he and his son signed it. It is addressed to '' Receivers, American Bank & Trust Company, Attention: :Mr. D ....W.
Durrett,'' dated February 23, 1935.
page 96

~

Note: vVitness read the letter, and filed same as '' Exhibit
No. 25".
Q. What is the date of that letter¥
A. February 23, 1935. I would like to say something about
that-when he asked the question about the delay-that made
the note payable a year in advance. Vv e were trying· to get
him to put up those papers. He never delivered them. It
might have been partially due to my being sick and I could
not hang on Pelouze 's neck all the time; so, in 1938 I got to
the point of pushing things a little bit and Durrett and I got
him down there and told him we would set the suit. There is
the receipt he gave for that.
page 97 ~ Q. ,VJ.mt date is that f
A. 1938. We still tried to g·et settlement and we
set the case for trial promptly. Afterwards Mr. ],ulton got
a postponement and somebody else got a postponement and
I ·am not so much responsible for it.
·
Q. Was that matter reported to l\Ir. DurretU
. A. He knew all about it. That letter was written to him
ancl it vrns predicated upon acceptance. Then, when the case
came up for trial, Pelouze took the stand that the fact that
he wrote that letter automatically released his wife and Till:ver; but he never delivered those papers, and the jury so
decided. But he ~rot up on the stand and said what I said and
what Durrett said; so the result was I had· to get on the stand
and state what be said was not true. After the iudg-ment
was rendered on March 6th, thev commenced talking about
settlement. I took the position t11at if the thing- was handled
right he· might settle it all in full. The Mathews property
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was mixed up with some deal with lVIr. Fulton. I thought
Mr. Fulton would buy it for a while. Mr. Durrett said he got
an offer of $300. and his recollection was they realized something like $750. out of some collateral. I wrote him a letter
and stated that I saw Perry on the street a few days ago and
he made answer that they would accept $1,000.00 in full set-·
tlement; so I understood they thoug·ht if they got
page 98 ~ $1000.00 cash it would be all right. I would like
to file this letter, as "Exhibit No. 26"
I have talked to people who handled matters with Mr. Pelouze and find we were mistaken in not making him pay every
cent of the judgment. I am not kicking on that, but when
Mr. Durrett comes onBy Mr. Mays: Your Honor, that is not in respect to any
question of anybody.
· By ,vitness: June 28, 1939, I got a letter from Mr. Durrett, in which he said: "Please see that the judgment against
E. C. Pelouze and wife and Mr. Tillyer is marked satisfied
on the records. The Receivers of this bank, as previously
advised, have accepted $800 in full settlement of that claim''.
Note : The letter of June 28, 1938, is filed, marked '' Exhibit No. 27".
(The witness stood aside.)
page 99 }

D. W. DURRETT,
being first duly sworn, testified as follows:
DIRE.CT EXAMINATION.

By Mr. Sands:
· ·
Q. l\Ir. Durrett, please ~tate your name, age, residence and·
occupation t
·
.
A. D. W. Durrett; of legal age; I am employed by the Fe.d:-..
eral Reserve Bank; I live in Richmond.
·
Q. Were you an employee of the American National Bank
and the American Bank and Trust Company¥
A. Yes, sir.
. ..
Q; For how many years 1
.
.
.
· A.· From Mav 1. 1902, until June 8, 1933, I was employed
bv 'the American National Bank; succeeded by the American
Bank· and Trust Company.
0
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Q. How long is that?
A. Thirty-one years.
Q. Thirty-one years and what?
A. Thirty-one years, one month and nine days.
Q. Will you please state whether you were employed by
the Receivers of the American Bank and Trust Company,
and, if so, when your employment begun and when it ceased?
A. I was employed by the Receivers upon their appointment, or shortly afterwards; it might have been the very date
of their appointment; yes it was, tTune 9, 1933, until the sale
of the assets.
page 100 ~ Q. That was some time this yearY
A. No, December 1941 or .January 1942.
Q. You mean the assets of the Receivership to a third
party?
A. The remaining assets were sold and the Receivership
terminated.
Q. Will you please state as to what position you occupied
with the Receivership during the year 1935, 1936, 1937, 1938
and 1939 in regard to the assets in hand ; the disposal of the
assets, or the handling of real estate which had come into the
hands of the Receivers?
A. Would you mind repeating that question?
Q. Will you state in what capacity you were working for
the Receivers¥
1\.. Simoly as an· employee.
Q. During· the years, 1935, l.936~ 1937, 1938 and 1939 did
~Tou come in contnct with Mr. Beale, handling sundry claims
on behalf of the Receivers?
A. I did.
Q. Mr. Durrett, I hand you now for examination two letter8 which were introduced in evidence this morning· in the
testimonv of Mr. Beale. The flr~t of these letters nurports
to he a letter dated .June 13, 1.936, entitled: "Re: Claim vs.
Estate of Georirn Ameen": addressP.d to "RP,ceivers, American Bank 8r, Trn~t Comnanv. Attention Mr. '11 ••Tustin Moore,
Receiver". and dP-sig-nated a8 "Exhibit No. 2".
page 101 } And a letter d11ted .fone 16. 1936. upon the statione-rv of the American BaTik & Trost Comn$lnv.
thP. R.P.ceivers bein~t. a~ stateil in the left-hand corner. ~herlot1l{ Brom~on and ';I'••Tustin MoorP.. which pnrnorts to he R
lP.ttP,T addrP~Red to Mr. Cvrus W. Beafo. .American· Bsmk
B11HiHmr. Rfolunonif. Vir!?'l11ia. 11nd ~icm~tt bv vou. ca-rrvincz
your shmatnre in type, being ''Exhibit No. 3", and ask you·
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to please state as to whether or not the signature on the second letter is your signature; whether you wrote that letter
and whether the "0.K." with initial ''D.W.D." on the corner
of "Exhibit No. 2'' is your handwriting and the signature
made by yout
A. The letter bearing date of June 16, 1936 was dictated
and signed by me. The initials on the copy bearing date
June 1~, 1936 are my initials. I "0 .K. 'd" the letter.
Q. Can you recall the circumstances under which you
"0.K.'d" that letter!
A. Yes, sir. .
Q. Will you please state them to the Court t
A. I cannot state positively that this is a carbon copy of
the original letter, addressed to the Receivers of the American Bank by Mr. Beale, but I am satisfied that it is. The
original of the letter was ''0.K. 'd'' by both Receivers, either
by their having written their names in full thereon, or by
having initialed it. I recall that I had what I .
page 102 ~ believe to have been the original of which this
is a carbon copy in my hands at the time my initials were placed on this sheet.
Q. That is, on the sheet of the carbon copy of letter addressed to Receivers, American Bank & Trust Company t
A. The sheet purporting to be a carbon copy.
Q. Will you please state what letter you refer to in this
second letter, addressed to Mr. Beale, '' Ex. No. 3' '1 You say :
"Dear Cy:
The Receivers this- morning approved the plan of handling our claim against the Estate of George Ameen, attorney's fees to be paid to you as the properties are actually
sold to other than the Receivers or one of their subsidiaries.
Yours very truly,
D. W. DURRETT,
For the Receivers.
Do you recali whether or not you delivered that letter to
Mr. Beale in person t
A. The letter of which thi8 is supposed to be a cRrbon copy
was addres~ed to the Receivers bv Mr. Beale. There. was
no reason why, that I can see, that that letter should not have
been delivered to Mr. Beale.
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Q. I meant to ask you this, whether this letter addressed
from you to Mr. Beale, was that letter delivered to Mr. Beale
at the time that these initials were put upon the carbon according to your letter?
A. Yes; my recollection is that I delivered this letter in
person. At that time I had in my hands what I believe to
have been the original of this letter and with that
page 103 ~ letter in h~nd I placed my initials on what pur.
ports to. be a carbon copy of it.
·
Q. Is there any question that the letter of June 16, 1936,
which you wrote, had referenee to the statement and contents
of this letter!
A. No.
Q. That was the understanding which you had of the matter?
A. Y.es.
Q. It is stated that the original of that letter is not available. The last· time you saw that ·letter was that letter in
the possession of the Receivers, or the possession of Mr. Seay,
representing the American Bank & Trust Company, when you
left thereY
A. I don't know about when I left there. The letter was in
the files of the Receivership. I have seen it in there. I cannot remember any dates, but I·do recall that at one time when
the question arose, I went to the file and got that folder,,the
Ameen folder, and showed Mr. Seay the letter, "0.K. 'D':+. by
the Receivers. I cannot, however, state the date on which
that occurred.
Q. Did he read it in your presence?
A. Mr. Seay?
Q. Yesf
A. Yes, he did.
page 104 ~ Q. Did he make any comment on the nature
of the contents of that letter?
A. I don't recall his words; but I do remember that he expressed criticism on account of the manner in which the matter had been handled.
By Mr. Sands: Mr. Mays, I have demanded or requested
from Mr. Seay the production of the original letter of June
13, 1936, "Ex. No. 2", and, according to my information, Mr.
Seay said ·that letter had been misplaced, but search would
be made for it. Will yon please let me· renew that demand
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at this time and let ]\fr. Seay say whether that letter can be
produced at this time.
By Mr. Mays: Mr. Sands, since you renewed that request,
I have conferred with Mr. Seay and he tells me that a perfect
search was made in the files of the Receivership and the letter
was not found; that he has seen that letter- described, or
something similar, in the files which Mr. Durrett described,
some years ago and he believes is the same letter which Mr.
Durrett described and is '' Exhibit No. 2' '.
By the Court: Is there any question that that is a copy
of the original?
By Mr. Mays: No, sir.
page 105 ~ By the Court: That the original has been lost
or misplaced, and that the counsel for the Receivers admits that that is a correct copy of the original T
By Mr. Mays: That is all right.
By Mr. Sands: Let that be of record.
(The witness stood aside.)
By Mr. Sands: If your Honor please, the plaintiff rests.
page 106

~

EVIDENCE FOR DEFENDANT.

PERRY SEAY,
being first duly sworn, testified as follows :
DffiECT E·XAMINATION.
By Mr. Mays:
·
Q. Please state your name and residence and occupation Y
A. Perry Seay, Richmond, Virginia; attorney-at-law and
former employee, &c., of the Receivers of the American Bank
& Trust Company.
Q. When did that relationship cease?
A. I was with the Receivers from June 9, 1933 on until
the disposition of the assets to third parties and still I am in
the positi.on of being their representative in such matters as
are unclosed.
Q·. Wha~ were your duties for the Receivers in 1936T
A. ~rimarily my duties for the Receivers were to handle
the disposition of mortgages; to handle and operate and sell
real estate.
Q. Did you have ·any connection with an agreement made in
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1936 concerning the fees to be paid Mr. Beale for services in
connection with the Ameen claim 7
A. I had no pa.rt in making the agreement, but handled
the properties of Ameen practically from the time
page 107 ~ they were taken over by the Five States Realty
Corporation.
Q. Was the Five States Realty Corporation a real estate
agency formed for the purpose of handling property for the
American Bank Y
A. Yes.
Q. Can you and will you outline for the Court, as briefly
as possible, the disposition of the several properties involved
in the Ameen claim after the acquisition in 1936 and show to
the Court what the net amount realized for the properties
was7
By Mr. Sands: May I make this objection now, your
Honor; I except to the introduction of any of that testimony
bearing on the Ameen property as being improper insofar
as it tends to contradict or impair what we contend to be the
contract between the parties concerned and make that general exception.
By the Court: Insofar as it contradicts or varies the terms
of the contract, but not so far as it tends to elucidate the contract. It will be perfectly proper for him to elucidate the
contract. If the contract is not clear it is proper to introduce
testimony to clarify.
By Mr. Sands : That is the rule· of the law; but my contention is that the contract is clear in itself and
page 108 ~ any testimony to impeach or contradict it is improper.
By the Court: I understand that and if I come to the conclusion it is improper I will not consider it.
By Mr. Sands : We except to the reserved decision, as I
understand it.
·
A. Among the assets in the hands of the Receivers was the
claim against the estate of George Ameen and in connection
with that '1laim and in the effort to realize upon the assets
available in· the estate the Receivers caused to be purchased
in the name of the Five States ·Realty Corporation several
parcels of real estate, one being an improved property in Roanoke Rapids, North Carolina. The other property was in
Hopewell, Prince George County and Williamsburg. Prior
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to the purchase of those properties the liens consisted of
charges, taxes, &c. on the property at Roanoke Rapi<i:s. What
they were on the Hopewell property my files have not disclosed. The fact is that the Receivers made bids for these
separate amounts to acquire these properties. One was
$4000.00 to recover the Prince George, Hopewell and Williamsburg· property, most of them vacant lots, and the other
$2350.00, the amount paid for the Roanoke Rapids property.
In the setting· up of the books of the Five States Realty Cor. poration it was the practice to allocate the amounts of outlay to each property on our books. In this outpage 109 ~ lay was a total of $6350.00, which would ordinarily have been carried on the books as Ameen
property $6350. However, the property at Roanoke Rapids
at the time it was taken over for some reason had been condemned by the city authorities and it was necessary that it
be repaired or restored to such condition that would make it
habitable; so that the property was set up entirely separately.
The Ameen property at Roanoke Rapids was set up in one
account and the Ameen property in Hopewell and Price
George and ·wmiamsburg in another. It appeared that in
the price of the Hopewell property $1000.00 of that amount
was allocated to Roanoke Rapids, so that the. books showed
that $2300.00 plus $1000.00 as the cost of the Roanoke Rapids
property, and by the same token it showed that the Prince
George and Hopewell property was set up at $3000.00 instead of $4000.00. In other words, we had a claim against
the Ameen property and our object was to get some net money
out of it, and it was of no·consequence how we set up the different properties and that had no bearing on the outcome.
After acquiring the property at Roanoke Rapids, it was
necessary in 1936 to spend a considerable amount in repairing it. As I understand, a considerable amount, $750.00 or
$1000.00, would be required to put this property back in good
condition. I had not seen this property, myself. It had been
seen by Mr. Durrett and Mr. Beale. Mr. Durrett
page 110 ~ began the repair of the property and made expenditures of $2800.00, according to the books, so
it could be restored to a rental condition. The Roanoke Rapids property was supposed to rent for a verv substantial
amount, supposedly $100.00 a month or more. The property,
while used for business, was remote from the business district. in a rather poor section of the town, adjoining the mill
dwellings, in the vicinity of what was known as the old city
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of Roanoke Rapids, rather than the new one. We kept rec.
ords of all the income, disbursements, taxes, &c., and during
the period of our ownership we put out a total of $6,166.00
for the purpose of acquiring the property, in making· these
repairs, including the $1,000.00 which was allocated to the
property, as I stated before, and received rent during the
three years or so of about $1200.00; so we had a net investment in the property of actually-$4385.00. In 1939 we :finally
sold the property at $3500.00, after paying a commission of
5 per cent., or $500.CO. During the time we had the property
I made continuous efforts to sell the property for $8000.00
down, seeking· offers continually, I made many efforts, until
the property was sold for $3500.00. It needed other repairs,
so we finally decided to accept $3500.00. On that basis we
sustained a loss on the Roanoke Rapids property of $125.98.
The properties at Prince George, Hopewell and
pag·e 111 ~ Williamsburg, these properties were put on the
books at $3,000.00. It was $4,000.00, but we had
allocated the $1,000.00 to the Roanoke Rapids property, as I
stated. We had expected the Roanoke Rapids property
would bring a large amount and no doubt that influenced the
setting up on the books at that figure on that property at
Hopewell. In addition to the $4,000.00 allocated, recording
fees, repairs and attorney's fees brought the investment up
to $2830.00. It was necessary after we got into the Hopewell
property to retain an attorney to make examination of title.
It was found that several houses-mv recollection is that the
titles to the houses were substantially gocRl, but the title to
some of the lots were :not good, and we employed an attorney
at Hopewell to make examination of titles. We had to enter
s1tit in some cases to make the title good. We finally got them
cleared, except two or three that we never could get cleared
up.
During the year, after allowing credit for all the rents we
had collected and charging up taxes and the other expenses
we l1ad by way of investment $8529, so that the properties
actually stood us on the 31st of December, 1942, $4,349.29.
We tried to sell these properties as rauidlv as possible. The
net results of sales, which is filed in Exhibit I with the answer
brought in $4,610.27; so that the properties at
page 112 ~ Hopewell, Prince Geo!ge and Williamsburg, taken
as a whole, there has been a net cash recovery of
$1360.69 and on the Roanoke Rapids property a loss of
$125.98; so that the net recovery on the whole has been
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$1234.71. There remains some properties which are inven~
tori~d in the exhibit at, I think, $1725.00. We have pointed
out m the answer that at least one of these is out of line in
the $500.00 assigned to the lots at Williamsburg·, which is
entirely too high and not worth more than $100.00. Those are
pieces unsold down at Williamsburg. That is, I believe, a
general statement of the Ameen situation as pertaining to
this property.
Q. You testified as to the inventory value of $1725.00 as
to some unsold property; what is that f
A. $1725.00 is the inventory value as shown by the inven..
tory with the exhibit filed with our answer; but I say it was
out at least $400.00, because those lots at ,vmiamsburg are
not worth over $100.00.
Q. You say $400.00 off. Do you mean the $1725.00 is at
least $100.00 excessive 7
A. Yes, sir.
Q. You heard all the testimony of Mr. Beale, did you not?
A. Yes, sir.
Q. He made some observation reg·arding your expression
as to the letter of June 13, 1936 to the effect that you had
stated it was a foolish contract. Will you state
page 113 } what observation you made to Mr. Beale about
the letterY
A. Mr. Beale put it about August 1936. He may be correct; but Mr. ·Beale and I did have some conversation about
the matter and during that conversation Mr. Beale made the
statement that he was entitled to certain commissions on the
sale of all the property. The letter and its contents were
made known to me and the letter was read to me by him. I
could not take the lette-r to mean what he stated and did not
think he was serious; but finally Mr. Beale did make it so
plain that the gross sales' price was the criterion or basis
on which he should get a commission that I could not doubt
he was serious. Thinking such a thing entirely unreasonable,
I made sonic remark concerning it. Whether I said what be
quoted this morning I don't know; but that is certainly what
I thought of it.
Q. Counsel for Complainant asked this afternoon for the
original letter of June 13, 1936, a copy of which is in evidence,
introduced as "Exhibit No. 2". State what you know about
that 1etterT
A. That is the letter I have just been testifying about. I
recall l\Ir. Durrett having presented to me the letter in our
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file and showed it to me. I am sure he did and also a copy
of his acknowledgement or his letter written in
page 114 ~ response to that letter. One of the documents or
memorandums (I am not positive which) did contain the initials of the Receivers. I do not deny it was so
signed by Mr. Beale and initialed by the Receivers. I think
shortly after Mr. Beale's letter of December 13, 1941, I think
it was about January 1942, Mr. Durrett brought me the file.
The files having been turned over to the people who purchased
the assets have not been kept where not necessary and a great
many were destroyed or thrown away. I have not followed
those files. It may be they have been destroyed. I made a
search and tried to find them so as to have them here. I
could not find them.
Q. Mr. Seay, you think the actual amount realized for the
sale of the Ameen property was $1234.71 Y
A. Yes, sir.
Q. Have you made a compilation of what the net amount of
30 per cent. on that amount is i
A. $370.42.
Q. I direct your attention to the account in the petition
dealin~ with the H.B. Rice matter and will ask you to state
in as brief narrative form as possible the history of that
transaction as related to Mr. Beale's employment?
A. In respect to the Rice Claim we had several items of
e.ollateral, from which such realization as we had in recent
years has been made. We received for the release
page 115 } of a. mort~wp;e note coverin~ a one-fourth interest
in some real estate near Ho-pewell $125. Out of
this $125.00 20 ner cent .. or $25.00. was paid to Mr. Beale.
We bad also a $4000.00 morb?a!rP. on 'Rome lots in Honewell.
Those lots were flnallv Rold bv Mr. Nicholson some three or
fonr years aa·o. I shoulcl sav, for $500.
Jn flildition to that. there waR a certificate of deposit for
~1000.00 in the HonewP.11 Bank and Trust Company hail.
hvnothec3ted th,:it with tbP. .A.merican Bank and Trnst ComnR11v: ~o the ~erti-Pcafa:~ of tbe HonewPll bank waR in tbP. hand~
of thP. AmArican Bnnk. The contention w;:is raised tbnt the
.AmPrfoan RRn'k had ton mn~h c.ollatew1l In the ailiustmPnt
of some ]iforntfon a tofal of Rome ~12.000.00 wai;:; allowec1 b"(,
tho AmPr-i,.,f'.ll Birn'k ::is n credit to the 'flonewP.11 Bank ao·fiin~t
nnteR nf various former P-ustomP.rR of t]1e HonewP.11 RA.n'k:.
.Amflll!l' t'heFie item~ waR the cP.rtiflrinte nf ffil.000.00 b~ld in
the Rice case. so that amount was allowed as a credit on the
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Rice indebtedness, and that reduced that claim by that
amount. It was merely a bookkeeping entry, as Rice's credit
was no good and nothing· could be collected from hini. The.
$1,000.00 credit did not mean anything in the way of. recovery to the Receivers. They lost $1,000.00. It was not ·a .b~~e~.
:fit to the Receivers, but a loss.
· · ,. .. .
Q. I am not sure that you testified about the $4,000.00'
mortgage?
page 116 }- A. I did; it was the one sold for $500.
Q. I understand the total amou·ut realized in
connection with the Rice transaction was $625.00 all told t ·
A; Yes, sir.
Q. And Mr. Beale did 1·eceive $25.00?
A_. As his fee for the .$125.00; but received no fee for the
$500.00 sale.
Q. Who handled the sale of the mortgage paper?
A. Mr. Nicholson sold the note for the $500.00 mortgage.
Q. Mr. Beale had no part in that transaction?
A. No, sir.
'·
· Q. Will you turn to Item III in the petition, the C. S. Ryan
matter, and state as briefly as possible in a narrative form
Mr. Beale's connection with that transaction 1
A. The only matter of any consequence in our :file, or with
which I am familiar in our file in that connection, has to do
with the Manoni property at Mineral, Va. This Manoni matter was brought to my attention and the attention of the Receivers rather suddenly, except a claim for some amount.
We were told there was! a suit on the claim, but we could
probably recover from the lien we had, which, as I recall, was
the first lien on the property. We immediately took steps to
have that done·. Mr. Beale introduced a letter on that point.
We authorized Mr. Beale giving attention to that, with Mr.
Durrett. I had no connection with that. You will see on
page 8 of the accountant's report, ("Exhibit I" with answer)
that we put up $857.61, then paid taxes for two
page 117 ~ years, less the prorations on the year in which it
was sold, amounting to $69.86; so we put up
$927.47 to acquire and 1:iold it by paying· taxes. I visited
the property shortly after we acquired it and found it to be
an old hotel property;
large frame construction; rather
out of the way location, except for a resort hotel; practically.
abandoned: glass brokeri out and run down, occupied by
somebody that tended the'. garden, not very successfully._ We
realized (Mr. Nicholson and myself) that we must get rid of
1

very
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it. We finally got an offer of $1100.00 and accepted that, and
after deducting· the amoun_t we put out to acquire it and taxes
and commissions and court costs, we sustained a net loss of
$28.47.
Q. Mr. Seay, you have referred to various figures on page

8 of an auditor's report of this matter. Are those :figures
you have given here independent of that report?
A. This particular one, I read over Mr. Calkins' report.
I have no particular knowledge of it; but I had Mr. Calkins
make this up. He is familiar with it and has audited our
books most of the time, and I brought this up to show the
transaction in Mr. Beale's claim, and I am satisfied it is correct.

. By Mr. Mays: In the absence of some objection to Mr.
Seay 's testimony, we take it that the auditor's
\
page 118 ~ report is accepted; otherwise we will want to introduce evidence on that.
In talking to Mr. Sands, counsel for petitioner, I told him
I would send him a copy of that report some days ago, merely
for the purpose of showing what our books showed with respoot to these particular items and told Mr. Sands I wished
to introduce them as showing what was disclosed by our books
in reference to these particular items; otherwise I would have
had Mr. Calkins come up and bring the books.
By Mr. Sands: I stated that I thought it was not necessary
to bring up the books. Knowing this firm, I was satisfied
with the report; but that the relevancy of the matter was a
different matter.
By Mr. Mays: We understand that your objection goes to
the whole line of examination 7
By Mr. Sands: Yes. I am perfectly willing to say the
books speak for themselves as shown on the books here from
the accountant's standpoint.
By Mr. Beale: You don't agree that the books show the
transaction correctly Y
By Mr. Sands: No, I do not.
Bv Mr. Mays:
·
· Q. l\fr. Seay, you have referred to a Mr. Nicholson; what
is his full name ?
.A. C. M. Nicholson, Jr.; formerly assisting us in our real
estate and loan department.
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page 119 ~

Q. Is he with you now?
A. No, he is in the Navy.

Note: At this point the hearing was adjourned to Friday,
July 2, 1943, at 10 o'clock A. l\L
Friday, July 2, 1943.
10 o'clock A. l\{.
At this point the hearing was resumed.
By Mr. Mays : On yesterday it was indicated to the court
that the Respondent petitioner, Mr. Moore, the Receiver,
mig·ht have a valid plea of the statute of limitations and the
Court stated that he tho~ght we had better file it, and we tender that this morning-.
By Mr. Sands: I· saw that plea, your Honor, and we object to the filing of it, as stated on yesterday, and ask that
those objections be renewed and that a general replication
be had, if such be had and is acceptable to the Court.
page 120

~

PERRY SEAY,
was recalled :to the stand and resumed his testimony adjourned on yesterday.

By Mr. Seay: On yesterdav the Court asked me to file this
lett~r of February 25, 1942, which I now file.
Note : The letter of February 25, 1942, is filed as '' Exhibit
No. 28"
Bv Mr. Mavs:
·0. Mr. Seay, I wil1 asJ{ vou state in narrative form and
RR brieflv as mav h11. the relationsbin as vou know it between
Mr. Beale and tl1P. R ~eive1·R of the American Bnnk and Trust
Oonmanv respectin<t Item IV of the petition, relAtinq: to claim
a£rflin~t J o]m S. Rlick ;:ind Executors of ,Jame~ E. Crass Y
.' A. Tt annenrs that theie w:u~ a note in bank. all or R nart
"; whi<1h fell into the hands of the American R:mk 11nd Trust
f!ommmv. on which .Tames E. CraRs wflR liahle. As fAr HS
the reMrO~ of the Ban'k: are concerned the onlv entrv made .
on t]1P hoob was a credit of undivided nroflts of $89.11. which
wR~ chnr.g-ed a~Ainst Crass's balance in bank on October 7,
1933. Apparently some error was made in that and on Jan0

1
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uary 5, 1934, the undivided profits were charged with $55.36
and restored to the Crass account, thus taking away from
the Crass deposit bala~ce only the sum of $33. 75. Other than
that our records disclose nothing as the nature
page 121 ~ of the transactions on the n~te.
By Mr . .Sands: Might I make an inquiry here, your Honor,
applying to an objection.

Q. Mr. Seay, you are reading from the accountant's report and I want to find out whether the information you have
given is gathered. from the books or from your original personal knowledge of the matters.
A.. Gathered from the books as far as the account is concerned so far as the original entries are concerned.
By Mr. Sands: Your Honor, I submit the matter of what
the books show the best evidence would be from the accountant. I don't think that Mr. Seay's testimony taken from
the books is competent and therefore object to anything that
don't come under bis personal know ledge.
By the Court: You object to bis testifying on the record
· on the information he gets from the accountant's report. Do
you want the accountant here 7
.
By Mr. Sands: I would like to have the accountant here
if he decides to testify from the accountant's report. The inquiry of Mr. May was as to what bis knowledge was as to
that transaction. I submit his statement here as gathered
from the accountant's report has no value.
~

By the Court :
Q. Mr. Seay, did you have access to and did you
examine the books from which this account was made?
A.. I had access to the books; but as to this particular account I do not remember it.
page 122

By Mr. Mays:
·
Q. Mr. Seay, I will ask you to state in narrative form your
knowledge of Mr. Beale's relationship with the Receivers
concerning his fee for services in the claim against Frank T.
West, Jr. and W. Scott Garrett, carried in Item V of the petition t
A. I do not know anything of Mr. Beale's connection with
this claim except the statement that he, himself, has made. I

Cyrus W. Beale\ v. T. Justin Moore, Receiver.

93

Perry Seay.
am familiar with the ti-ansaction insofar as it was handled
for the Receivers after having handled it in person at the time
the insurance money was collected. The bank held a note of
November 2,. 1932, in the amount of $17,990.95, bearing interest from that date and payable on January 1, 1933.
By Mr. Sands: I interpose an objection there, your Honor,
and ask the question there as to whether his answer is based
on Mr. Seay's own personal Imowledg·e or from the Bank's
books. I don't want to be captious in this matter, but where
so many things are concerned and attempted to
page 123 r be testified to in narrative form, it looks to me
that Mr. Seay should testify as to those things
he is personally acquainted with, except things he knows of
his own knowledg·e, such as the Manoni matter. He should
state what he knows of. his own personal knowledge, otherwise I would have to object.
.
A. I am testifying of personal knowledge at or about the
time we collected the insurance claim. My knowledge was
acquired by examination of the records of the Bank and compiling sufficient information to satisfy the insurance company
that we had debts against Mr. West to more than absorb all
the insurance. We g·ot up the record and made affidavits to
the insurance company to establish it. Our files that I looked
into down there fully acquainted me with the facts.
By Mr.. Sarids :
.
Q. Did you close those things with the insurance company
as of that time 1
A. They were closed under my direct supervision at the
time. The work was don~ by Mr. Nicholson under my supervision. I have copies of our affidavits and correspondence
contemporaneous with ttie matter, with which I was personally familiar, and it was :satisfactory
to the Receivers.
I
By Mr. Sands: That is satisfactory to me, your Honor.
I

A. The claim was for a note of Frank T. West
page 124 ~ and W. Scott \'Garre. tt in the amount of $17,990.95,
with interest from November 2, 1932. In addition to that, the Bank held notes of Garrett and West in the
amount of $2468.90, which is exactly the amount shown in
Mr. Beale's statement. 'These were two separate and dis1
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tinct oblig·ations. The other amount, the $2468.90, was a claim
of Garrett and wife and had been placed in the hands of the
Receivers. That is all I know about that. The other note
for $17,990.95, while charged off, had no such claim. The
files show from letter of the U. S. District Court at Norfolk,
C. W. Carr, Clerk, show that the claim of Garrett and wife
was filed in the vVest bankruptcy proceedings, and Mr. Durrett 's letter of March 2, 1938, show the filing of a claim on
the $4,000 and another one was on a mortgage and had nothing to do with the West transaction here involved.
By Mr. Sands:
Q. Your claim was filed when f
A. The schedule listed the $2468.90 note to Garrett and
WestQ. As of what datet
A. The schedule was filed October 2, 1933, and the creditors
petition of involuntary bankruptcy was filed on October 30,
1933. The note that it held pledged the life inpage 125 ~ sur~mce policies in the amount of $15,000.00 and
a mortgage of $6,000.00 as security for that note.
We then collected from these SeYeral insurance companies
the total as ~hown in the auditor's statement, all of which
were paid without litigation, except the payment by the Travelers. and t]1e widow of l\fr. West threatened to file a claim
and delayed it considerably. Mr. w·est died in the early part
of t]rn venr and we did not collect the claim from the TraveJers uiitil in the fnll. In order to hnve the suit in onr jurisdiction ;rnrl not in Brooklyn, where Rhe lived in New York, we
referred this to an attornev in New York to have a suit
brou~rht. nnd thev coller.ted the monev and we paid a fee for
tl1e collec,tion of that of $] 50. Our total recovery was $13.388.13. Of course, tl1A indebtedne~s had some accumulated
intere~t. I lmve an affidavit l1ere that was prepared at that
time, showing the amount as of June 1938 was $23,663.81.
Bv Mr. Mnvs:
·0. J\fr. SP::tv. nlenRe look ::it Item VI of tbe petition. tliat
relflting- tn E. C. PP.louze and state the relation of Mr. Beale
with thP Receivers in connection with thnt chlim f
A. This mattP.r had beP.n in Mr. BPale's handR for some
time :rnd r.flme .to mv narticular attention abont the time of
the trial of the case, which took place in 1939. There had been
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·
suit brought by Mr. Beale on this claim and it
page 126 ~ had been runmng· for some years and we were
forced to bring the suit to a trial. A letter was
introduced yesterday by which the Receivers were authorized
to make compromise settlement, based on the delivery of a
new note and certain collateral of various kinds, cemetery
lot and fractional real estate, etc. It seems several years
passed while the matter remained in an uncertain state, in
that the note had been delivered to the Receivers, but the
collateral had not been completely delivered. It appeared
from the file that there had been a good deal of conversation
and letters even before the compromise was effected. ·when it
finally came to trial it appeared there was no dispute as to
the correctness of the claim, the original claim. The compromise settlement it was claimed by the defendant was shown°
by the delivery of the note and that the collateral had also
been delivered. The case was based on that by the defendant
and very urgently defended by the defendant. The wording
of the letter of February 23, 1935 was brought into question
and a considerable part of the fight was over whether that
was an effected and completed transaction, or whether there
remained something to be done to complete the matter. The
jury finally decided in favor of the plaintiff and we got judgment ag·ainst all of the defendants. I participated in the case
with Mr. Beale to the extent of sitting through
page 127 ~ the case with him and taking up and carrying
on after he went on the witness stand to give evidence in connection with this disputed letter of alleged compromise. Later motion was made to set aside the verdict,
which the court overruled. I arg·ued that also. We later
made a compromise settlement of $800.00, which appeared
to be the best we could g·et. The case had been standing since
1933; had been in court from 1934 to 1939. We got a judgment and tried to get the hig·hest dollar we could and accepted
$800.00.
e actuallv collected the money and so far have not
paid Mr. Beale anytl1ing on it.
Q. Mr. Seay, take Item VII. That is the claim of the petitioner roncerninQ· Nelson Haislip?
A. I know nothing of that. except we had some collateral
abont whi<>h thrre was some dispute as to the rfo:ht of Haislip
to nled~e it. ·we sold it. I am not informed as to Mr. Beale's
rights in the matter. We did pay a small amount of court
costs in Hopewell.
Q. Mr. Seay, I understood from J\fr. Beale's testimony on

,v
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yesterday that there had been no settlement or attempt on the
part of the Receivers to settle for his services. I will ask you
whether you have participated in any conference with Mr.
Beale seeking a disposition of the claim,
A. Yes, I have. Shortly after Mr. Beale sent in his original letter and statement in December 1941, I dispage 128 ~ cussed the matter with Mr. Beale. I had talked
to him prior to that time and perhaps suggested
that he put his claim in writing. I ~mow I did talk to him.
I discussed it with him; discussed it with Mr. Durrett and got
his viewpoint on such items as to which he was more familiar
than I, or equally familiar; discussed it with Mr. Moore and
probably 1\fr. Bronson. I am not sure about Mr. Bronson.
He was at home ill. I did discuss it with Mr. Beale with a
• view of discussing it with Mr. Moore and Mr. Bronson. I
went so far as to suggest to Mr. Beale that if we could not
arrive at an agreement, that I would suggest that he be paid.
I did not say anything about the costs. Later, being unable,
as I say, to have a conference with Mr. Bronson present, we
had a conference in the Receivers·' office, attended by Mr.
Moore, Mr. Beale and myself, of several hours. We met there
by appointment and spent a long time going over the statement of Mr. Beale, reviewing the various facts that related
to the various items of Mr. Beale's statement, hearing what
he had to say about them. During that conversation the
amount suggested to pay Mr. Beale had been agreed upon,
after talking to Mr. Moore and Mr. Durrett. That not being
accepted, Mr. Moore made a further proposal. We discussed
it with .Mr. Beale, Mr. Moore and myself, and Mr. Moore
went so far as to say he was willing to pay a cerpage 129 ~ tain amount without even submitting it to the
court; that he would pay what he thought was
reasonable. It did not succeed and the matter was brought
to the court.
By Mr. Seav: I want to make one statement in a general
way, if your Honor please. I would like to make this statement to the general claim and the statement made by the
petitioner yeste-rday. The gist of the remark was that there
had been some instructions given bv the office of the Receivers to the effect that no bills should be received unless the
bill was collected, and the petitioner stated unless some money
should be realized in the Ameen case. I do not know the
source, of course, from which the petitioner got that informa-
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tion; but from my information, as being the ag·ent of t;he
Receivers and having charge of the office, I want to state that
no advice was given by me to anyone in the office or to Mr.
Beale. Certainly no instruction was issued by the Receivers. My instruction was to those in the office- for a long time
that we were not interested in paying fees for anything except for the collection of the bill. No instructions have ever
been issued by me in the office or anywhere that any two
cases should be mixed up by requiring that a man collect two
bills and then get paid for collecting them. If there had been
such instructions there would have been no reason for it for
the reason that if we were to pay out of the propage 130 ~ ceeds in hand we might as well take it out of the
g·eneral fund. Our agreement with the attorneys
was to pay them when the collection was made.
I wanted to make that statement, because the inference
from the petitioner's statement was very much at variance
·
with that.
CROSS EXAMINATION.
By Mr . .Sands:
Q. I understand from what you say, Mr. Seay, that you are
speaking in general there ; of the general method which you
understood was the prevailing practice in your office. You .
do not speak of having had any direct understanding or agreement with Mr. Beale with respect to these seven claims, or
anv of them?
A. I did not have any agreement with Mr. Beale. I had
very few direct contacts with Mr. Beale. In the Manoni matter my contact was with Manoni almost entirely during the
entire matter.
Q. Will you state as to these several items involved in Mr.
Beale's petition whether in most instances that business was
in hand when you came in office, or when the Receivership
was formed?
A. So far as I can ascertain the business was in the hands
of Mr. Beale. before the Receivers were appointed, in most
cases. I don't think the Receivers ref erred any
page 131 ~ of those matters to Mr. Beale.
Q. Mr. Seay, on yesterday some questions were
spoken of as to the assets of the Five States Realty Corporation, and then there was something said, to refresh your mind,
in ]\fr. Durrett 's testimony as to the time when he left there
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when the assets were disposed of. In reference to the subject
matter of this litigation, this claim of Mr. Beale, representing
some $5,000.00, plus-out of what assets, and in whose ownership, will those assets be paid, assuming the Judge of this
Court should h·old that Mr. Beale was entitled to his claim f
.A.. I am surprised that counsel asks me that simple question; but it seems to me it will be paid from the assets of the
Receivership, not from the assets in the hands of the purchaser. His only relation was with the assets of the Bank.
Q. The reason I ask you this question is that I want to find
out for my own personal knowledge-in other words, will the
depositors of the American Bank and Trust Company receive any additional dividends from any of the assets which
ever belonged to the .American Bank and Trust Company t
A. They may, and if this claim should. be paid in full what
they will receive will be very much reduced.
page 132 ~ Q. In other words, to be specific, and you are
informed on that-I don't know anything about
the final set-up of the people who bought from the Receivers
-was there a certain sum of money left on hand, or a certain
amounttof assets on hand which will be still in the hands of
the Receivers and out of which this will be paid?
A. I assure Mr. Beale there will be ample funds retained
in court for the purpose of paying- his) claim and also a few
claims of the United States Government which will be paid.
Q. In other words, can you state in dollars and cents as to
how much money, or l10w much estimated assets were left in
the hands of the Receivers when the sale of these properties
was made to some purchasers about eighteen months ago?
By the Court:
Q. May I ask this question, l\fr. Seay? ·wm there be sufficient funds in the hands of the Receivers to satisfy the
claim of Mr. Beale in full if established?
A. There will he, if established, ample to pay him in full.

Bv Mr. Sands:
·0. That is, on hand?
A. Yes, sir.
0. In refer~nce to a previom~ statement that tl,e amount
going to the depositors would be considerably reduced, are
you prepared to state the relationship of this
page 133 ~ amount of $5,000.00 to .the amount in the Receivers' hands t Not that I feel any compunction
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of conscience about the paying of what I feel the just amount
due Mr. Beale that the depositors will get any less 1
By l\Ir. Mays: I object. This petition is to be tried on its
merits; not whether the depositors will g·et any less. The
question is whether he is entitled to it. I don't know whether
it will affect the assets of the Receivers or not. I don't think
· that is proper to state to the court. It is the question of
whether Mr. Beale is entitled to it.
By the Court: All just- claims against the Bank and against
the Receivers were settled or will be settled before the depositors get anv more money. Those claims were considered
before the dividends were, declared and when the dividends
were declared there was enough reserved to take care of any
asserted claim agairn;,t the Receivers of the Bank. The debts
of the Bank are ,to be paid first, before the depositors got
anv money at all.
By Mr. Sands: I want to state in answer to Mr. 1\favs'
statement as to the pronriety of bringing this in, I think I
have a perfect rfo:ht to show who owns these a~sets. For instance. take the Five States Realty Company,
page 134 ~ what tl,ev have I don't know. In othP.r words,
some of the properties are not disnosed of.
Bv the Court: Tf vou were :mprehensive, ]\fr. Sands, that
there were 110t ~11fficient funds in ]mnil to satisfv vour claim
when estabfo;hed. of course. you would he justifi~d: -but the
Receivers. tbromth 1\fr. Seav ::ind Mr. l\fav~. and T think I
fl:m assure vou that there ·wm ample funds on hawl and
the1·e are 01~ hand ample funds to take care of Mr. Beale's
claim.
Bv Mr. Sands:
·Q. The Williamsburg lots and other items which have not
been disposed of, which are or may be involved in the claim
of Mr. Beale, have they been disposed of by the Receivers?
A. The Five States Realty Corporation was a wholly owned
a~·ency of the Receivers and the assets passed to them, and
they are not in the hands of the Five States Realty Corporation. I am President of that Company. They are familiar
with this matter and will work out anything that has to be
worked out with the Receivers.
Q. You do admit, so f a.r as those assets are concerned,
they were disposed of by the Receivers, which embraced·some
of these items of $1700.00 in the Ameen matter?
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A. All of the assets passed when the stock of the Corporation passed.
page 135 r By Mr. Moore : Mr. Sands, I am pleased to
assure you there is to the credit of the Receivers
in cash considerably more in amount than the maximum
amount of the claim of the petitioner and there will be retained a sufficient amount of money to satisfy the claim of
the Petitioner, as the assets are in cash, because all the other
assets have been sold.
By ]\fr. Sands:
.Q. Mr. Seay, reverting back to your·~estimony on yesterday
with reference to the Roanoke Rapids property improvements, when were those improvements placed on •the property?
A. Right after we .acquired the property, the main one
restoring the property to,use. There had been a fire or something there and it was not fit to use. It had to be built back
up.
Q. So, the expenditure -that you made, charged to the account, was placed upon the property shortly after the purchase ; in other words, the account stated, and this is correct,
I assume, that the various repairs were •put on there from
July 1. 1936, to October 6, 1936?
A. That was the time we made payment by check. We•made
payment by check of the Five States Realty Corporation, a
number of checks.
Q. The items you expended at that time were
page 136 ~ what,
A. $2,816.33.
Q. I believe you testified on yesterday as to your income
on those properties, did you not?
A. Yes., I testified to the net income; I did not testify to
the gross.
Q. Did you testify as to the gross income?
A. No; we got rent statements from the collector of the
rents that were received in the bank and there would always
be commissions deducted from the rents and sometimes some
·were for repairs, &c., and this was the actual net money we
got from the property.
Q. In this statement the figures on the net amount as to
items are carried out?
A. Yes, this shows it as being net.
Q. Will you ascertain and put in the record as to what was
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the gross rental you received from that property in 1937 and
193.8?
.
A. I will be glad to do it, if our records show it. I do not
know how much our records show.
Q. The property was being handled down there by Mr. Lee,
was it?
A. Mr. Lee, as I recall, rented the property for us the
whole time we had it.
Q. And at one time you expected or hoped to get $9,000.00
for it, or carried figures on the books at $9,000.00?
A. I never carried any such delusion as that,
page 137 ~ myself; but that was the rumor when I took it
over.
Q. That was the figure you were holding it at T
A. This showed it at $8.,000.
Q. That was after the improvements had been made?
A. Yes, after the improvements had been made ; but I never
had that much in mind after I had seen the property.
Q. ·when did you first see the property?
A. In the spring of 1937.
Q. Did you have an appraisement made on the property?
A. Mr. Nicholson and mvself from our office went and
looked at it and we did nofthink it was worth anything like
$8,000.00 or $9,000.00. We tried to get it, but dropped it
down to $6,000.00 or $6,500.00 from that time on.
Q. You say you dropped it down in your mind to $6,000 or
$6,500 in the spring of 1937 Y
.A. Yes; but we did not get anywhere near that offer and
we could not get any of the local people to say that it was
worth that. ·
Q. That was what you expected to get for iU
.A. Yes, sir.
.
Q. You went down there for that particular purpose?
.A. Not at that particular time. "'\:Ve passed through the
town and I made the remark that ''I bet that is the Ameen
property'' and found it was. I did not go to look at that
particular piece of property, if you ask me that
page 138 ~ Q. You almost had a prevision as to how it
looked. You had a small piece of propertv of
that character there, with flats above and store beneath, .. and
you were passing through the town and that is what you
saidY
.A. No, I was passing through the main thoroughfare, going
through the town, and looked up· a street intersection to Main
Street. It was on a Sunday afternoon and I looked around
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and saw some property and I said, to Nicholson, "I bet that
is the Ameen property''. We drove around the block and
asked some questions and found out from the people that it
was the Ameen property. We took a picture of it at the
time. We figured we ought to get $6,000.00 or $6,500.00 for
it at that time, after our inspection.
Q. Now, I want to question you in respect to the Ryan
property. You and Mr. Nicholson also inspected that property?
A. Which property is that Y
Q. That is the Manoni property!
A. Yes.
Q. That was the hotel at Mineral that had so many rooms Y
A. I don't know, Mr. Sands. There were other buildings.,
log cabins, &c., built around the main building, which probably had twenty-five rooms.
Q. I ask you the question as to when you and Mr. Nicholson
decided that you would abandon that property and sell it down
the river for what you could get out of it 7
page 139 ~ A. We did not abandon that property; but gave
it the best attention· we could in the effort to
salvage what we could out of the investment we had made in
it. I intended to g·o up the.re., but could not, but sent Mr.
Nicholson up there.
Q. Wben was that Y
A. Mr. Nicholson went in June 1939 and made an appraisal
of the property and reported to me and I went up a little
later; so after interviewing and talking to a relative I had
in Louisa and getting the best information I could about it,
on that information and Mr. Nicholson's information, we
endeavored to sell the property at the best price we could,
which was $1,100.00.
Q. As I understand from your testimony, from 1936 up to
1939 you did have charg·e for the Receivers of the real estate 1
A. Yes.
Q. As such., is it or not a fact that you conducted pretty
near all the· negotiations with respect to the development of
this property; that is, the examination of the titles and
straightening it up; in other words, from 1936 to 1939, you
knew Mr. Beale was working assiduously on it and doing what
he could on it?
A. From 1936 to 1939?
Q. Yes.
A. Mr. Beale introduced on yesterday my contract with him
0
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and I directed him and Mr. Durrett to go up there
and bid it in, by letter, on their recommendation.
Q. What letter is that?
A. The letter is here. I wrote Mr. Beale on August 21,
1936. I wrote to l\fr. Beale about the matter, and authorized
Jiim to go ahead and signed certain letters that he introduced
in his testimony yesterday.
Q. That letter is already in the record as ''Ex. No. lO"Y
A. Yes.
Q. Previous to that time, August 21, 1936, you had been in
consultation with Mr. Beale and you knew that he was engaged in doing wl1at was necessary to straighten the title of
that property out, did you not?
A. It had not gotten to the point of straightening the title
out., if you will ~o into the history of the matter. We 'fVe
seem to have had a subpoena served on us prior to that. I
did not lmow what it was about. I wrote to the attorney of
the ban~ up there to find out about what the subpoena was,
dated May 13, 1936~ one to Mr. Bronson and one to Mr. Moore.
I will go through the file and review i/, if you think it necessary.
Q. There was no communication prior to· that at all?
A. I would not swear to that. I wrote a letter on May 26,
1936, asking the Clerk what the suit was about.
Q. Did you at that time inquire of Mr. Beale?
A. I am trying to follow the matter through. On May 30,
1936, the Clerk wrote me and told me Mr. Rives
page 141 ~ represented the creditors. I wrote a letter to Mr.
Rives and he wrote me that he had furnished the
information to Mr. Beale. Then, on July 27, 1936, I wrote
Mr. Beale about the process being served on us and that I
was not familiar with the transaction and to please let me
know what it was about. That was my first knowledge of it.
On August 3., 1936, I wrote to Mr. Beale again for a copy of
the bill which he furnished me. On.August 10 I wrote him
I did not see any use of having litigation about a bill of
$110.00. He wrote me back in August 1936 that he agreed
with me.
Q. I want to make this as brief as possible. In other words,
when your attention was called through this suit, then the
officers of the court told you it was a matter handled by Mr.
Beale and vou knew at that time it was one of those matters
that came into the hands of the Receivers throug·h inheritance
and it was being handled by Mr. Beale; is that right?
A. I received a letter in May 1936, telling me Mr. Beale was

page 140

~
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handling the matter. From that time on I heard no more
from J\fr. Beale until we got the copy of the bill in the case
in August.
Q. Then, am I correct in the statement that you did know
as early as May or August 1936 that :M:r. Beale was interested
in this matter and had been handling this collection for you,
· and as to whether or not vou were conversant
page 142 ~ with the various ~hings he ,vas doing in an effort
to perfect that title and to make that property
. marketable for the Receivers, as reflected in the various exhibits introduced by him, until 1939, when you and Mr. Nicholson went' there and decided to dispose of the property 1
A. I am afraid I don't follow you. I do know, of course,
that I received a letter from the Clerk of the Court informing me that Mr. Beale was interested in the case and I wrote
him and I received his letter of Aug11st 20, 1936., stating· that
he learned for the first time that decree had been entered in
the suit for the sale. That was the first information Mr. Beale
gave me that the decree bad been entered for the sale. I am
not saying that Mr. Beale knew of it before.
Q. You are casting no aspersion on him Y
A. No; I cast no aspersion on him. I-don't know that he
knew of it until then.
Q. You do admit that from August 10, 1936, that you were
in constant touch with Mr. Beale, through letters or correspondence, or otherwise, and that he was handling that property for the Receivers at your instance and request until you
disposed of it in 1936?
A. He had nothing· to do with it after we took title to it.
Q. When did you take the title?
· A. We passed from August '36 to November
page 143 ~ 10, 1937, when we got title. From that time we
handled it ourselves. I received letters from
time to time and wrote him, begging him to wind the matter
up and g·et us good title.
Q. You do admit from August 10, 1936, that Mr. Beale was
attempting to get the title straightened up and doing what
he could to accomplish the settlement of the title T
A. He was the attorney and can testify for himself; but I
.
was trying to settle the matter.
. Q. That was your job and he was doing all he could to
settle it up and was· reporting to you constantly from that
time?
A. I was writing him constantly and he would reply to my
\etters.
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Q. Turn to your account. It shows in that the expenditure
you made. in 1939., and that you spent out in this matter
$857.00 first and that in that period of time you paid Beverly
Davis $125.56!
A. I have the statement here.
Q. It is shown on pa~;e 8, is it not?
A. Yes. I referred this ]C'ttcr to Mr. Davis on August 26,
1936, which was six days after I first requested Mr. Beale
to go ahead with this matter. I told him how anxious I was
to straigllten the title and Mr. Davis made the examination
and made report to me. The report shows date of September
12, 1936, and shows some six or eight objections. However,
,
accompanying it was, as I recall, a letter from
page 144 ~ :W{t·. Davis telling what he recommended to get a
good title.
Q. All of.which is carried in "Exhibit No. 15", introduced
by Mr. Beale on yesterday, and that the. recommendations
made by Mr. Davis were carried out under the direction ..of
Mr. Beale; is that right?
.
A. All of us talking about it from time to time, but Mr.
Beale was instructed to get t}.S a good title.
Q. As agent for the Receivers in :charge during· that time,,
did you or not expect to pay l\Ir. Beale ~or those services t
A. I did expect to pay him and stated it in my letter of
August 21, 1936, and how.
.
Q. Mr. Seay, if you will turn to your letter of Aug·ust 21,
1936, the second paragraph of which, in this letter to Mr.
Beale, signed by you, says :

"(2) That since you are handling this matter by reason
of your holding for collection the note of E. S. Ryan accompanied by the Manoni notes as collateral, your compensation
is to be based upon the amount of net realization to the Receivers after they are teimbursed for all costs, advances, etc ..,
representing out of pocket money to them.''
·
That is your letter, which has been introduced as "Ex. 10"
by Mr. Beale. Do you deny having received from Mr. Beale
in reply to that letter a letter datedA. No, I don't deny it, because I have it in my file.
·
Q. Wait until I ask the question, please. Do
page 145 ~ you deny having received a letter dated August
21, 1936, from Mr. Beale in reply to your letter
of August 21, 1936, in the third paragraph of which he states
this:
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'' As to the matter of my compensation in connection with
the above suit and the transactions involved, it will be satisfactory for me to make a future agreement as to my compensation., but as the matter now· stands, I do not see how an
agreement fair to you or to me could be made at this time."?
A. I l1ave not denied receiving that letter and have the
orig-inal in my file at this time.
Q. In that letter did you contend that Mr. Beale should be
controlled by paragraph (2) of your letter, based upon the
receipts of the Receivers 1
A. I certainly did.
Q. Does he not in most specific terms decline to do that?
On the contrary he savs he cannot do that; bi1t that would
be a matter of subsequent adjustment 1
A. That is the only condition on which I ever put out a
matter of that kind where we did not have a specific agTeement. Our sole object was the collection of the money and
that is the basis on which we paid. It had been recommended
to us as a good buy and we put up some money and did what
we did.
Q. You having stated be was to take pot luck on what the
Receivers realized and he having written to you that he could
not do that, and he awaited further agreement on
page 146 ~ the matter¥
A. I never expected to pay out' anything except
on our net realization. I am not interested in anything else.
Q. You are not interested in anything else; but it takes two
to make a contract. Here he writes you he will not do that;
he declines to do that, and you never wrote him back that
regardless of what he stated you would not pay him except
on a collection basis?
A. I stated clearly my position in my first letter to him.
Q. And his letter states he would not agree to that,
A. His answer speaks for itself. I don't attempt to construe it. He did not decline to go on with the work on the
terms of my letter.
Q. Did he not positively state that would have to remain
in abeyance until a subsequent agreement was made?
A. I positively told him he was to be paid pn the net realization and if he would not do that he should have positively
stated he would not do it.
Q. Do you think you could sit down after !lr. Beale wrote
that letter to you and allow him to work fifteen or eighteen
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months and then write him two years later vou would not
.Pay him except on net realization T
.,
A. I bought the property, having relied on that, and, putting out good money for the Receivers, I would not be justified in doing· that except on that basis I have stated. I would
never have put out $800.00 or $900.00 of the Re.,.
pag·e 147 ~ ceivers' money unless I had considered that, according to their recommendation, it was a good
buy and we would realize some money out of it, and he would
be paid on the net realization. It happened we did not make
any money and now you are reverting back to an effort to
get a settlement on some other basis.
By the Court: I would like to get myself clear on that
point, gentlemen. As I understand it., Mr. Seay wrote to
Mr. Beale a letter in which he stipulated the terms on which
he would be retained to do that certain work. Mr. Beale replied tl1at l1e was not satisfied with the terms stated by Mr.
Seay and submitted a counter-proposition. Then Mr. Beale
did the work. Under what contract did be do the work? Certainly Mr. Seay made one proposition and Mr. Beale made a
counter-proposition. Now, on what basis did he work?
By Mr. Seay: I have stated all the facts.
By the Court :
Q. Seay, so you stand on the original proposition; while
I infer from Mr. Beale's letter he stands on his proposition
to get together and agree on it. Was he employed on a retainer, or did Mr. Beale go ahead and work on the letter he
received from Mr. Seay, or did he work on the counter-proposition he made to Mr. Seay?
page 148

~

By Mr. Sands: Mr. Seay has already testified
that these matters had been in the hands of Mr.
Beale before he was appointed. Now they stumble across
some assets involved in some property at Mineral and Mr.
Seav writes to Mr. Beale that under the circumstances he
would ask him a question; but he put it in the way of an
:assumption in this paragraph of the letter-here is the ques'tion in the minds of the parties-silence gives consent; that
is the only way it can be construed under the circumstances.
Q. I will ask Mr. Seay to explain this matter-in the letter
'of August 21, 1936, Mr. Seay writes to Mr. Beale, describing
certain things to be done. In paragraph (2) he writes:
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''That since you are handling this matter by reason of your
holding for collection the note of E. S. Ryan· accompanied
, by .the Manoni notes as collateral, your compensation is to
be based upon the amount of net realization to the Receivers
after they are reimbursed for all costs, advances, etc .., representing out of pocket money to them. ''
Could Mr. Beale have done more than he did when he replied the same day:
"As to the matter of my compensation in connection with
the above suit and the transactions involved, it will be satisfactory to me to make a future agreement as to my compensation, but as the·-matter now stands, I do not see how an
agreement fair to you or to me could be made at this time."
page 149

r

I submit, under the circumstances, having read
that into the record, with that letter coming to
you and in as plain way as one attorney can speak to another,
that under the circumstances it must be determined by the
amount of work, later to be decided on quantum merit, that
an employer such as you., Mr. Seay, acting for the Referees,
don't you think it was up to you to notify him that his interpretation of the matter was not agreed to and not wait until
after eighteen months to do so.
A. Mr. Sands, it is very difficult to answer that matter if
you don't go into ihe· whole picture. If it had not been
recommended to me that there was a wide margin of recovery
I would not have allowed Mr. Beale to g-o ahead one step.
Mr. Beale knew what position I took and no doubt he knew it
all along. The picture painted to me was we would get a
good return out of the matter.By the Court :
Q. Who made that statement¥
e allowed him to go ahead. We thought it
. A. Mr. Beale.
was worth some money, several thousand dollars-12 acres of
land and a· good buildingQ. Do you mean on Mr. Beale's assurance to you, on his
statement of the value of the property, you went ahead on
his recommendation?
A. Yes, on his recommendation, that I took the authority
to g;o ahead and spend this money. I had never
page 150 r seen the property. If I had gone and looked at·
the property, myself, but I had never seen it.

,v
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The sale was to be made on August 21st and we get the letter
on the 20th, I think it was, and I had to act on the advice of
my lawyer, and we acted on it.
By Mr. Sands:
Q. If you had such a rosy idea of the value., the acid test
was whether you would go ahead and accept his services on
the basis of the letter he wrote you, in which he stated he
would not accept your terms; he continued to act and you did
not say I cannot accept your terms?
By the Court: Is that a question or argument?
A. I did not consider that was any acid test between employer and petitioner. If l1e suspected that the rosy picture
p~inted to me was inaccurate I think it was his duty to advise me.
Q. At any rate h.,e wrote you that letted
A. He wrote me the letter, which speaks for itself.
Q. That was in August, 1936, you state in the record here
that you knew he was giving active attention to this matter
from that time until November, 1937?
A. Yes, I don't deny that.
Q. ·what, in your judgment, is he entitled to for this item 1
A. I think he is entitled to nothing, because we realized
nothing from it. If he advised us to go ahead
page 151 ~ and take this matter up and we got nothing, I
don't think the Receivers should be penalized for
that.
,
Q. You say it was on the recommendation of l\Ir. Beale.
What recommendation did he make to you at this time!
A. He recommended that we do it.
Q. In what letter is that f
.
A. In the first paragraph of my letter dated August 21,
1936., which says :
"In view of your recommendation we feel it would be
proper for us to accept the proposals by the Zomoiski Company and the Peoples National Bank of Charlottesville, as
set forth in your letter to Mr. Bibb, and authorize you to sign
these letters on behalf of the Receivers, subject, however, to
the following· understanding:''
Q. What was that t
A. The letter speaks for itself. He submitted us a state-
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ment having to do with judgments and prior liens, &c., and
he recommended to us that we go ahead and accept that proposition; made the recommendation that we should buy the
property and pay taxes, &c., and then clear the title and clear
a deed of trust which w&s a lien on the ·whole property and
get the property for us and then sell the property and clear
our title.
Q. Does he tell you anything about the value of the property?
A. That was in a conversation with l\Ir. Beale and he fold
us the property was good for it.
page 152 ~ Q. Does he state that in a letter?
A. I cannot remember all the details of a matter that happened in 1938; but I know I did this on the rP.commendation of Mr. Beale.
Q. w·as that put in a letter?
·
A. That was on the recommendation of Mr. Beale. Cet·tainly we would not put up money except on the recomm~nd::.ition of our attorney, who was handling the matter.
Q. Had he seen the property then?
A. I do not know.
Q. He did not into the value of the property,, did he f
A. I rather think he did. I won't be certain; I won't deny
that be did.
Q. Subsequent to that you employed Davis and subsequently you bought in other interests and spent a good deal
of money; was that on Mr. Beale's recommendation?
A. The property was bought on l\ir., Beale's recommendation and we got into that and had to spend this money. The
first proposition was to spend $750.00., which we did, and
then bad to spend more.
Q. Is your statement that he advised it?
A. I don't sav he said it was worth so much in dollars and
cents; but he advised us to go ahead and take the property
on.
Q. You and Mr. Nicholson did not go up there for several
years after that?
page 153 ~ A. w·e got the title in late 1937 and Mr. Nicholson inspected the property in June, 1939. Mr.
Nicholson's inspection was made on June 13, 1939, at which
time he advised us the value of the property.
Q. Did l\fr. Nicholson know about this before?
A. He had been up there and .seen the property with Mr.
Beale; but it W'as on my responsibility that the property was
bought.
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Q. How much credit did you give Mr. Manoni on that propertyf
A. I think we g·ave him credit of $1,800.00. It was entirely
a bookkeeping matter; we have not treated that as any recovery at all.
Q. l\Ir. Seay, concerning· further the matter of the purchase
of that property, I show you a letter addressed to l\ir. Cyrus
W. Beale, of August 10, 1936, from Mr. T. Justin Moore, Receiver, in which he states:
''Dear Cy:
In the discussion between the Receivers and Mr. Seav as
to the above suit (Jmnes M. Z01noiski Co·mpany v. La,w·r"ence
S. JJf anon-i, et als.) in the Circuit Court of Louisa County, in
which it appears that in connection with the note of E. S.
Ryan in the sum of $2,250.00 there was underlying security
represented by the two Manoni notes, our records were not
entirely clear about this matter and we have been trying in
connection with an examination which Pullen & Company has
recently completed to get absolutely straight on all notes and
interest which were in the hands of any attorneys
page 154 ~ representing the Receivers. In order to check the
items which are in your hands against our records, we would appreciate if you would furnish us with a list
of all matters which are in your charg·e including· any items
of underlying collateral.
Thanking you for your prompt attention, we are
Very truly yours,
T. JUSTIN :MOORE,
Co-Receiver.''

,v

ere you cog·nizant of the fact that this matter had been
taken up and had been considered by the Receivers, as indica tecl bv that letter of l\lr. Moore?
A. Mr. Sands, I think you are rather putting the wrong· interpretation on the letter. If you read it over you will see
it is the very reverse of what you think. This letter was
written bv l\ir. Moore in order to get information on certain
matters ,, e were not familiar witl~. This matter of Manoni
was mentioned. Mr. l\Ioore wrote:
1

'' there was underlying security represented by the two
Manoni notes, our records were not entirely clear about this
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matter and we liave been trying in connection with an examination which Pullen & Company has recently completed to
get absolutely straight on all notes and interest which were
in the hands of any attorneys representing the Receivers''.

It had nothing particularly to do with this matter. This
matter came up in connection with the other matter and we
asked Mr. Beale to report 011 all matters he had.
Q. You did not get my question. My question was: Were
you cognizant of the fact that this matter in which we are
now interested had been taken up and considered
page 155 ~ by the Receivers, as indicated by that letter of
Mr. Moore 1
.A. It was discussed about the suit, but dou 't say ~uything
about the fees.
Q. Not about the fees? The necessitv of the suit would
have been the subject of a discussion between you and the
Receivers?
·
A. Yes; we had gotten reports and I was supposed to discuss with them about these matters when we had a meeting. I
would make a report on these matters and brin&' it up to date.
Q. Did you tell the Receivers what proposition you would
submit to :Mr. Beale in response to his letter of .August 21.,
1936?
.
.A. On August 10, 1936, that matter had come up.
Q. Did you discuss that matter of what basis :Mr. Beale
would take this matter up on?
A. I do not recall having taken this particular matter up.
It was a matter of g·eneral discussion with the Receivers .
.Any matter we handled for the Receivers, they were handled
solely on recovery. There was an explicit understanding
that we would pay a nominal fee to get a judgment, or something like that.
Q. On yesterday you stated that you knew as of August,
1936, of the contents of Mr. Beale's letter of .June 13, 1936,
and his position in the matter of fees? Then you
page 156 ~ bad knowledge when you wrote that letter of August 21, 1936., that Mr. Beale bad represented to
you the terms of his contract, and you thought that was unwise?
.A. I don't know when that was. I stated yesterday I did
not know when that was. I stated yesterday it was in a considerably short time after the letter was received. M:r. Beale
stated yesterday it was two months.
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Q. Don't you recall yesterday you stated that it was certainly in early August that you knew iU
A. I don't recall that I stated that.
Q. You are not prepared to say that when you wrote this
other letter to Mr. Beale, whether you were at that time
cognizant with the terms of the contract in the Ameen matter?
A. I would not say that I knew that.
Note : The letter of August 10, 1936, is filed as '' Exhibit
No. 29".
Q. Mr. Seay, I hand you a letter addressed to Mr. Beale,
hearing· date May 3, 1940, a-s ask you as to whether you wrote
that letter to !fr. Beale and whether that letter so dated has
to do with any of these matters which are involved in this
action, and, if so., which?
A. Yes, I wrote this letter. It refers to the Elizabeth
Berkley notes, which are among the Rice matters. They are
some notes on some land down on the Richmond-Hopewell
highway. The other matters related to the Ryan collateral
and the notes of Jarvis, McSweeney and Newman
page 157 ~ are familar with me and I think they have to do
with the action here.
Q. So, at that time, May 3, 1940, you entertained no doubt
and so considered that Mr. Beale was handling or interested
in this matter?
A. No; Mr. Beale had a whole lot of this collateral and it
had been a very embarrassing situation with the Receivers
and for me. The papers were turned over to him before the
Receivership of the Bank. He received not only the notes, but
collateral. Things would frequently pop up, like this Manoni
matter., that we knew nothing about, and we frequently wrote
to l\Ir. Beale, trying to get information from him about these
matters, as we did other attorneys. If the notes were not
collectible and they did not do anything about it, we did not
know about the collateral, and we wanted the information.
The letter was written bv somebodv else in the office and I
signed it. We were makiilg an effort to get back all we could
in our possession and try to collect it ourselves, if it did not
seem interesting to the attorneys.
Q. So, this letter was such a letter and was written on that
theory and he answered it?
A. ·1 supposed he answered it.
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Q. You speak of Mr. Beale in that way. Did he not always
return you substantially any report you asked for f
A. Mr. Beale always replied, but he did not alpage 158 ~ ways do it promptly, because sometimes he was
sick. "\Ve had a very difficult time getting the
complete information from the attorneys. If we had it in our
hands and put it out we knew what we had; but if put in the
hands of the attorneys before the Receivership we did not
know what it was and we made efforts to not only get this information from Mr. Beale, but from the other attorneys who
had such matters in their hands.
Q. Mr. Beale was not negligent in his work¥
A. No, I have not said that. Mr. Beale was often sick.
Q. Is it not true that he always furnished his reports
promptly, and I will ask you to state., if you will, if Mr. Beale
did not in early 1936 give a full report to Mr. Moore of everything in his possession?
A. I have one in October, 1936, which apparently was in
answer to :Mr. Moore's letter of a previous date. Here is
the October letter, listing- some thirty or forty items, which
was the first time we knew of the whole picture of what was in
Mr. Beale's possession. We did not know what it was.
Q. And, according· to your information, tl1at was the first
time vou made a demand on Mr. Beale for that information?
A.. ~I don't deny that or admit it.
Q. ·wm you please file that report of October, 1936 f
A. I would not like to file that, l\ir. Sands; that
page 159 ~ is the only copy I have and it is a long ten page
paper. Here is a document which counsel for the
petitioner wishes to have put in the record. They have their
own copy and we have only one copy of it. They can put
their copy in and prove the case.
By Mr. Sands: We have no copy of it, except the mutilated
one, which he had used as a large pad.
The second proposition is that Mr. Seay's testimony has
broug·ht out here an apparent imputation of laxness of J\fr.
Beale and other attorneys who have given trouble in making
reports by negligence., and if this account is a complete file
we ought to have that filed.
By the Court: Mr. Sands, I will let you copy that and put
it in the file. He wants that in his Receivership matters.
By Mr. Sands: This is the original. I submit that where
there is a matter between parties concerning the accounts
we should have the original.
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By Mr. Mays: We admit that you have a copy of the original.
By the Court: I will put it in your custody and let you
make it.
By Mr. Sands: I accept it in my custody and will make a
return of it.
page 160 ~ By the Court: I permit you to :make a copy
of it.
By Mr. Sands: It will take some little time to copy and file
this and I want to except to that.
By l\Ir. Mays: vVhy cannot we file that for identification
and file it as "Exhibit No. 31," and let the copy be filed
later!
By Mr. Sands: "re can have a copy made, or a photostatic
copy made of it.
By the Court: w·bere is Mr. Beale's copy?
By Mr. Sands: So we can go along and introduce it as an
exhibit for the time being.
By Mr. Beale: I object to that g·oing in the record. This
is not a copy.
By :Mr. Sands: "\-Ve will introduce it for the time being·, as
"Exhibit Ko. 31".
If nothing else will do I will put it in the hands of the
clerk and have a photostatic copy made.

Bv Mr. Sands:
~Q. Now, Mr. Seay, I hand you a copy of letter dated May
11., 1940, addressed to ::Messrs. Leach, Rindfleisch & Scott,
from Mr. Beale, in which Mr. Beale complies with your request for the furnishing of certain information in his possession, and ask you whether or not you received a copy of it Y
A. I cannot recall whether I did or not.
Q. Will you examine your files and state whether you did
or did not receive it f
pag·e 161 ~ A. I did not retain mv files on tba t. We did
not retain full correspondence files.
By Mr. Sands: May it be stipulated that this is a carbon
copy of it; so it may be identified.
By Mr. Mays: That is agreeable; I don't stipulate it, however.
By Mr. Sands:
Q. Mr. Beale, did you send a copy of that letter to Mr.
Seayt
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By Mr. Beale: A. I sent the original of this letter of May
11, 1940, addressed to Messrs. Leach, Rindfleisch & Scott, to
that firm and a copy of it to Mr. Perry Seay, agent for the
Receivers of the American & Trust Company, and will file
it as "Exhibit No. 32".
By Mr. Sands:
Q. Mr. Seay, I baud you a letter of December 1, 1936, concerning the Manoni and Ryan property, written by you to
Mr. Beale as of that date, which says: ''In consideration of
the amount to be allowed for· examination of title that can
be determined by Mr. Durrett after consultation with you".
In other words, is it or not a fact that Mr. Durrett at that
time was acting for you in that matter?
A. No; the truth is, at that time, on the recompage 162 r mendation of Mr. Beale, we had decided to get a
deed from 1\fr. Manoni. I let Mr. Durrett agree
on any amount he wanted to give him credit for, whether
$500.00 or $1,000.00; it made no difference; it was merely a
bookkeeping entry. It was all we could get out of the propertv.
Q. Now, in reference to Item No. 6, the Pelouze matter. As
I understood, you helped in the collection of that. The charge
here is $208.37. You stated in one of your answers that that
matter had been, in Mr. Beale's hands for some time, and
there had been a suit brought by Mr. Beale on this claim and
it had been running for some years and you were forced to
bring the suit to a trial. Do you or not know whether the
unreasonable delay was due to the fact that they were trying
. to get additional collateral and that it was continued from
time to time on the judgment of those who were handling it?
A. As I testified before., the details of it arose largely at
the time of the trial. I do not know that thete were some
conferences, proposals and counter proposals and what not
from Pelouze down to 1939 and the matter was then statu in
quo as far as the Receivers were concerned.
Q. Is it or not a fact that as a result of those conferences
and proposals and counter-proposals you got adpage 163 r ditional collateral; you g·ot additional names on
the note?
A. I think we had two or three names on the original note;
I don't think anything was added to the note.
Q. It had been in negotiation from time ·to time!
A. Yes; it was continually before us for years and years.
Q. Is it your contention that Mr. Beale having performed
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these services and conducted these proceedings that his charge
of $208.37 is unreasonable Y
A. The $8.37, I think, represents the costs. His charge is
$200. I think $100.00 is a fair fee.
, Q. You still say that, having heard the testimony of Mr.
Beale on yesterday Y
A. I testified yesterday that I heard Mr. Beale's testimony,
and I reiterate it today: I heard his testimony.
By the Court:
Q. Can you state wl1ether or no~Ir. Durrett prior to the
Receivership had the authority to enter into a contract with
attorneys and fix their fees in any matters f
.
A. So far as I know, he did not have that authority.
Q. Do you know whether he was clothed with that authority
by the Receivers¥
·
A. He certainly was not clothed with that authority by the
Receivers.
Q. Do you know whether or not Mr. Beale, in his association as counsel for the Bank prior to the Receiverpage 164 ~ ship, had knowledge of .the duties and powers···of
Mr. Durrett?
..
A. I think Mr. Beale, as a -qiember of the firm of Williams
& Mullen, as such counsel had very close knowledge of all
those matters.
Q. Do you think that he had that same knowledge after tlie
Receivers were appointed Y
A. No, I don't think he did after they were appointed, because after the Receivers were appointed the firm of Williams
& Mullen did not represent the Receivers except in certain
matters put with them.
By Mr. Sands:
Q. When.did you take on your duties with the Receivership
·
Mr. Seay!
A. I handled the real estate and collateral from the very
beginning; th~ matters pertaining to real estate mortgages
and real estate loans from the 'inception of the Receivership.
The duties of agent for the Receivers was given to me after
:Mr. Vertner's death, when I was given additional authority
and in full charge of everything, whether real estate or not•.
So far as real estate matters are concerned I have had that
all the time. I was President of the Real estate organization.
Q. When was the first transaction you had with Mr. Beale
about the Ameen property?
·
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A. When the Five States Realty Corporation
was formed; That was the first time I discussed
it with him. I may have known of his connection
with the matter, but that was the first time I discussed the
Ameen matter with him as far as I recall.
page 165

~

( The witness stood aside.)
page 166

~

T. JUSTIN MOORE,
being first duly sworn, testified as follows:

•

DIRECT EXAMINATION.
By Mr. Mays:
Q. Mr. Moore, I believe you are one of the Receivers of
the American Bank & Trust Company of Richmond, Virginia¥
A. Yes.
Q. When were you appointed, approximately?
A. I don't remember the exact day; but it was about the
middle of October 1933. • Receivers were appointed ten years
ago last June, on June 9, 1933. There was a period there
from June 9th until some date in October of that year during
which I was ·not a Receiver; b,ut I have been Receiver ever
since approximately October 1933.
Q. I believe you acted as co-receiver with Mr. Sherlock
Bronson from some time in 1933 until Mr. Bronson died in
1942T

.

A. Yes, from that time until his death. During a period
of that time I was a third co-receiver.
Q. And since Mr. Bronson's death you have acted as coreceiver, I understand f
A. That is right.
Q. Mr. Moore, please outline ·to the Court the names, if
any, of any general agents that the Receivers had during your
administration of the Receivership and picture to
page 167 ~ the Court the general set-up as to any general
agent that you had, such as Mr. Vertner and Mr.
SeayY
By Mr. Sands : I submit there is no relationship there;
Vertner had nothing to do·with this.
By Mr. Mays: I just wanted him to give the whole picture.
By the Court: Just leave put Mr. Vertner.
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A. I think it -is necessary to put that in to g·~t the whole
set-up.
By the Court: All right.
A. vVhen Receivers were first appointed, Mr. ·R. Latimer
Gordon was appointed as g·eneral agent f.or the Receivers,
he having been an experienced banker in Richmond previously, but not being connected with the American Bank at
that tinie. Mr. .Sands, as President of the Bank, was eliminated .from the Receivership organization. Three Receivers were in direct charge of· all activities, consisting of Mr.
Bronson,· Mr. Wilson, representing the Bank of Commerce &
Trusts, and myself, and then, as I recall it, some time in 1934
or early 1935 Mr. Bronson and I alone continued as Receivers. The Receivers felt, in setting up the proper ,organization, that the proper thing to do was to continue in the employment of the Receivers the f'our persons who ,bad been
connected with the Bal)k in an official capacity, together with
such clerical organization as was needed, and for
page 168 ~ that group to function under the general direction of the Receivers. Those four persons were
Mr. Seay, whom we found to be the most experienced person
with real estate and the most important policies of the Bank;
Mr. Durrett, who had functioned almost entirely with what
we call the commercial set-up of the bank with commercial
loans; Mr. Vertner, who had-been particularly connected with
the West End Bank of Richmond, and Mr. Mann. Some time
afterwards Mr. Mann took another position and we then continued from the beginning of 1934 to Mr. Gordon's death in
April 1936 with the organization as named, with the Receivers in general charge, with Mr. Latimer Gordon as general
agent for the Receivers. He signed -all letters as agent for
the Receivers, with Mr. Seay particularlv in charge of real
estate and mortgage matters, with Mr. Durrett following a
certain number of commercial loans, divided ,more or less
according· to the alphabet, he takinp: from A to somewhere
down in the alphabet, to K. as I recall; then Mr. Vertner followed a· large number of West End Bank matters and Richmond Trust Company matters. That organization continu.ed, as I sav. until Mr. Latimer Gordon's death in April 1936.
A few months after Mr. Gordon's death, Mr. Bronson and ·I
decided we should have an agent with g-eneral powers and
l\fr. Seay was the logical one to select. I could not tell you
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·the exact date, but a few months after Mr. Gordon's death, that was done. As I recall at the
time .this Ameen transaction came up, which was
in the spring of 1936 and summer of 1936, I don't believe Mr.
Seay had been made general agent succeeding Mr. Gordon;
so that the way we functioned, either Mr. Bronson or I would
go down to the Bank every day in the week, or some time in
the week, and would consult with :Mr. Seay or Mr. Vel'tncr
very much like an executive committee of the Bank a~d would
consid~r a list of matters that these gentlemen bad up for
consideration.. We tried to encourag·e them to present the
matters in an orderly way and they usually had them listed
in an orderly way, with a memorandum of what they wanted
to be considered that day, or what they wanted to act on that
particular da.y. Sometimes several days would elapse when
it would not be necessary to go to the Bank every day, although in -1936 conditions were very active during the interval between :M:r. Gordon's death and Mr. Seay's appointment,
and we were very careful to check all the items we bad under
consideration. Sometimes all three of these g·entlemen would
come into the conference and we would discuss tog·ether the
particular matters coming up, or some of them. Sometimes
we would call them into conference separately, but that was
the. general way t11e matter was transacted. Of course, there
were hundreds of matters up for consideration
page 170 ~ all the time. Mr. Bronson and I could not-possibly follow all the items up for consideration. "\Vc
tried to function in all leg·al executive .matters. We tried to
consider each ·and apply judgment we had to each. Of course,
Mr. Bronson and I acted as lawvers in other mattei's that
required our attention and we did not at any time try to
spend our entire time at the Bank. These other g-entlemen
I have mentioned were, however, employees of the Bank and
spent their whole time there.
O. Was Mr. Durrett ever a general agent of the Receivers?
A. Never. He functioned at all times as an employee of
the Bank, with authority to do those things which were
brought un for discussion and which were acted on specifically, and I am sure that these men involve<l very ouickly
appreciated the difference between a general ae-ent in the
sense T referred to Mr. Gordon bein!?" and also Mr. Reav as
succeeding- him. They thoroughly understood the limitations
on thflir authority.
Q. On yesterday Mr. Beale testified, I believe, about a
page 169

~
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transaction involving Mr. Loth. I want to ask if you have
any recollection of that transaction f
A. It does happen I have a general recollection of it, although I have not examined the files on it at all. I think
there must be a file on it. · I remember the question came up
about the settlement with Loth in a sort of emerpage 171 ~ g·ency conference. I could not identify the date,
but the person who was in charge of it (I could
not recall now whether Mr. Gordon, or Mr. Durrett, or Mr.
Vertner, I think one of those three) felt that it was very urgent to make this settlement and a question arose about a
settlement of a clalm for Mr. Beale's fee. Although we had
no conference with Mr. Beale so far as the fee was concerned,
the matter was brought to our attention in the conference
that Mr. Beale was rathe1:· insistent upon a certain basis of
settlement being proper and that he made claim to certain
fees, and upon the facts as presented to us it was rather an
emergency situation. · We felt it was to the interest of the
Bank to make a settlement. We felt it was our responsibility
to make a settlement. We thought Mr. Beale would be paid.
a fee on what we got out of the properties.
Q. I take it from your statement tha.t you th.ought the fees
would be paid out of the net amount you got from the properties 1
A. Yes, we did not feel thaf we could evade our responsibility to the Bank by settling on any other basis.
Q; I show you a two-page copy of letter dated June 13,
1936, which is in evidence as '' Ex. No. 2'' and ask you when
you first saw that letter, if you have se·eu that letter, and, if
so, relate the circumstances under which it came
page 172 ~ to_ your attention?
A. Mr. Mays, I could not state the exact date
on which I saw the original of this letter. I think I could
answer your question, best by making this statement: There
has been filed 'in the papers in this case a. letter which bears
my si!i:nature, which is marked ''Exhibit No. 4". a. letter to
Mr. Beale, dated April 23, 1936. It is my impression., because
I have signed them so many times, that this signature was
written bv Mr. Bronson. We did that many times. The letter would be written and sometimes signed by the other Receiver. That was necessary in the course of things. I dicl
not nnestion ]\fr. Bronson's authority to sig-n my name, althomrh it is not my siimature. As I recall, the circumstances
which produced this letter were substantially these: Up until
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about this date the Ameen note was just another hard note
to collect, in t.b.e .tlank, so far as 1v1r. .tlronson and 1 were
concerned. we had many problems we were deaiing witn in
those days. 1'.b.e maJor part were the main ptoblem cases,
where we would have some difiiculty outside to be regulated,
or where there was some controversy mvolved of some rather
substantial size. we were still at tJus time involved in a number of ditticult controversies. 'l1he orainary routine collections, where no controversy was involved, we regarded as
routine matters. 1n large measure, l\tlr. Durrett worked on
those routine matters and not what you call problem cases.
About this time, as I recaH it/ the Ameen matter
page 173 ~ developed into what looked like would be one of
the major problem cases. 1t was perfectly apparent from his story regarding the situation tnat if we fol- .
lowed his and Mr. Beale's judgment in the matter (Mr. Beale
had the matter in charge as attorney for the Receivers) that
we were about to involve ourselves in a large amount of expense, in the amount of taxes and prior liens and repairs to
the property, and we were in every situation skeptical about
· ·those cases, and this letter was undoubtedly submitted in this
conference by Mr. Durrett. As indicated in the letter, we
stated that we· were concerned about liquidating those assets
or those claims which we could, without getting into all these
expenses that would be involved in paying the taxes and
prior liens, &c., and we stated that as our position to Mr.
Durrett. He then talked back and forth with Mr. Beale, as
we understood the matter, and he then came back to us shortly
before this letter of June 13th and said he had been threshing
the matter out with Mr. Beale and that Mr. Beale would pref er to get paid for his services at that time. in the Ameen matter, or rather at the end of these suits involved in the matter.
I recollect then he stated to us. that. Mr. Beale wanted- ·
By Mr. .Sands: Right at this time, if yom· Honor please,
I want to specifically renew my objection that any
page 174 ~ testimony leading up to this contract, if it tends
in any way to change the terms of the contract,
would not be permissible; that if it is the purpose to in any
way affect the written language, I object at this time.
A. - I started to tell that he thought Mr. Beale would be
willing to settle his claim in the matter for 15 per cent. There
is some vagueness in my mind at this time as to on what basis
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the 15 per cent. was to be paid. I am not certain whether on
15 per cent. of the amount of the note, or 15 per cent. on some
valuation. ·
·
·
By Mr. Sands: I will have to again specifically object,
your Honor. What Mr. Moore is doing is reciting merely
hearsay testimony. Mr. Durrett is available and I .submit
what the employee said to the employer, Mr. Moore, in the
absence of Mr. Beale is not proper. Mr. Durrett is available.
By the Court: I think that is correct, Mr. Moore. Mr.
Durrett is available.

A. I wanted to give the Court the background of this letter; that is, what Mr. Durrett was talking about when the
matter was considered. We stated we did not want to settle
the matter on any such basis as 15 per cent.

By Mr. Sands: It goes back to the same proposition, your
Honor. We are not interested in the backgroµnd.

page 175 ~ We are only intere~ted in what is said in the let-

ter. I submit that Mr. Bronson is dead, and that
Mr. Durrett is Rvailable. and I think if he wants to establish
any thing to offset the language of that letter, it is not correct for him to relate what Mr. Durrett said to him in the
absence of Mr. Beale. as to what Mr. Beale said.
Bv the Oourt: I think vou are correct on that point. Mr.
SandR. If Mr. Durrett ·had any conversation with Mr. Beale,
l\Ir. Durrett is the nroper witness and not what Mr. Durrett
told Mr. Moore of bis conversation with Mr. Beale. You can
r-:tate, Mr. Moore, what you did after R conference with Mr.
Durrett. If yon hail a conference with Mr. Beale you can
sh1te what vou did there.
Rv Mr. Moore: I am not sure I understand your Honor's
point.
Bv the Court: That vou conversation with Mr. Durrett in
tbP ab~PnCP of Mr. RPflle would not be nroper evidence.
Hv· 1\fr. MoorP: We were undertaking to convev to Mr.
Befl lP- through Mr. Durrett, our agent, our position in the
m;:itter.
B"'" thA f!ourt: Did you have any direct conference with
Mr BPR}e?
Bv Mr. ]\f"llrP • No, we had no conference directly with
Mr. BPA]e.
page 176 ~ "Rv the Co1,-rt: Y011 "Rn stAte whAt you did
after the conference with Mr.; Durrett.
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A. We had before us the proposition of whether we would
undertake to settle Mr. Beale's claim on a percentage basis,
o~· whether we would pursue, as we had normally done, our
regular practice in situations like this to settle on the basis
of what we got.
By Mr. Sands:
Q..In other words, you state you had Mr. Beale's letter
before you of June 13, 1936, at that time?
A. Before this letter we had a conference with l\fr. Durrett
and told him what we were willing to do and had clearly indicated to him what we would do.
By Mr. Sands: I submit, your Honor, that that is not evidence. What he said to Mr. Durrett in the absence of Mr.
Beale is not proper and I protest against the witness continuing to try to get it in over the Court"s ruling.
By Witness: I will take care of my position. What I was
starting· to say was that before this letter was written we had
made it plain to Mr. DurrettBy Mr. Sands: I submit, your Honor, he cannot state what
he made plain to his ag·ent, Mr. Durrett. 1\fr. Beale was absent, and I submit that plainly under every rule
page 177 ~ of evidence that is inadmissible.
By the Court: That is correct.
By Witness: Can I state what I told Mr. Durrett to tell :Mr.
Beale?
By the Court: Yes, you can state that; but not what 1\Ir.
Durrett told you that Mr. Beale said.
Bv Mr . .Sands: I object to that, your Honor. He is attempting· to state what he had told Mr. Durrett. It is a selfservine: declaration; attempting to tell what he communicated
to a third person.
By the Court: It has no effect on me. If he wants to get
it before the Court of Appeals, it is all right. I consider it
·irrelevant. If he thinks it proper to put in the record to go
to the Court of Appeals. it is all right.
Bv Mr. Moore: vVe have no desire to put anythinp.- in tl1e
re~ord that is improper. Whatever your Honor decides in
this matter is all right.
13v .Mr. Rands: I understand that your Honor rules that
it 1~ n·ot evidence and sustains our obfo.ction to it.
Bv tl1e Conrt: I sustain your objection and :Mr. Moore
can get it in the record if he wants to.
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By Mr. Moore: I will state this, to be very brief: Before
we received this letter, we thoroughly understood from Mr.
Durrett that there were substantial sums of money that would
have to be expended for taxes and repairs on
pag·e 178 ~ these properties. vVe had in mind that. the properties were Hopewell properties and Roanoke
Rapids properties. We also knew that the Hopewell properties, we had found, were very speculative. All properties
in Hopewell a.re very speculative we found in the Receivership of the Bank affairs. Prices go up and down because of
the boom down there. They have only four industries over
there and depend entirely 011 industrial conditions.
The
real estate values fluctuate very much. We did not know that
the Roanoke Rapids property had been condemned at that
time; we had that in our minds and definitely instructed Mr.
Durrett we would not be willing to pay Mr. Beale any fee
except on what we got out of the property. He presented to
us, !}S I understood it, that :M:r. Beale would prefer to g·et a
cash settlement before the property was sold and would settle on that basis at that time, which we refused to do. He then
came in with this letter-I think it is the same letter.
Q. vVho came in?
A. Mr. Durrett. In one of our regular conferences he presented this letter to us, which came in the regular course of
mail, so far as I know. We discussed this matter, along with
other things, that day. As I recall, there was nothing· in our
mind-

Bv :Mr. Sands: Wait a minute. I take exception to what
·
Mr. Moore has in mind as evidence. He is not
page 179 ~ only doing that, but is attempting to say in here
what Mr. Bronson had in mind. He can only testif v whether he read the letter and signed the letter.
Bv Mr. Moore: I think I have a right to state the surromiding circumstances.
B-r the Court: Not what was in Mr. Bronson's mind.
B,.,. Mr. Moore: I think I can state what the Receivers
understood.
By Mr. Sands: I object to his nutting it in the record for
anv purpose. The Court has under consideration, and Mr.
Moore has in llis hands the exhibit, a clear cut letter. stating
what the two·a1ternatives in his employment were. It is not
competent testimony; it tends to vary the contract and it is
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self-serving, and is absolutely irrelevant. The third reason
is he is attempting to say what Mr. Bronson may have said
to him; quoting the statement of a dead man, which is irrelevant. I object to it and think it ought to be excluded and
ought to be stricken.
By Mr: Moore: I think I have the right to what I understood and had in mind.
By the Court: I don't think you have the right to state
. what you understood.
page 180 ~ By Mr. Moore: I think I have the right to
state the surrounding· circumstances.
By Mr. Sands: I object for the reasons stated.
By the Court: I have ruled on it.
By Mi:. Moore: There was an understanding that we were
to pay on the net realization from the property.
By Mr. Sands: I object.
By the Court: Tell what you did. The letter speaks for
itself.

A. What I did. After discussing the matter, we told Mr.
DurrettBy the Court :
Q. Do I understand you are testifying you did not have a
contract with Mr. Beale to pay him in excess of 15 per cent.?
. A. We thoug·ht we were making a contract to pay him the
· 30 per cent. of the final amount we re~eived for these properties.
By Mr. Sands: I submit, your Honor, that testimony is
irrelevant and should be stricken out and is in the teeth of
the Court's ruling· and should be ruled out.
Bv the Court : I will comdder the letter and if I think the
testimony is irrelevant it will be excluded.
A. The first notice I had of any difference-I heard about
wliat Mr. Beale's understanding about the letter was when
Mr. Seay brought up the matter-

page 181

~

Rv :Mr. SandR: I object to what Mr. Seay said
to him-your Honor.
By the ffourt: I don't think it is proper for vou to tell tl1e
ronversations you had with Mr. Seay, or Mr. Dttrrett, or J\fr.
Gordon, or any of them in the absence of Mr. Beale.

Cyrus W. Beale v. T. Justin Moore, Receiver.

127

T. Ji,.stin, Moore.

By Mr. Moore: Exc!ept that which may have a bearing on
what we were doin~·.
By the Court : 1'1"o.
A. What we actually did in this was we determined that
Mr. Seay was following the procedure that we usually followed and put it in his bands to do that and he followed that
up and, so far as I know, we never heard from Mr. Beale
until, I think, December 1941; but when we leatned through
Mr. Durrett that Mr. Beale claimedBy Mr. Sands: We object for the reasons stated.
A. I think I have a right to state this: when we learned
through Mr. Durrett that Mr. Beale claimed in this letter
that be was entitled to fees on the gross sales we knew what
that meant and determined that Mr. Beale should not ·have
anything· to do with the liquidation of the property and put
it in Mr. Seay 's hands and he followed it.
CROSS EXAMINATION.
By Mr. Sands:
Q. Mr. Moore, did you and Mr. Bronson read that letter
when it was broug·ht to you f
page 182· ~ A. I could not say that we did. We probably
did.
Q. You probably did f
A. I could not say whether we did or not.
Q. Did you initial it and endorse it and approve it?
A. I could not say we did. Mr. Durrett says we did and I
.
have no doubt we did, if be says we did.
Q. You admit, as I understand, that Mr. Durrett was authorized ·by you to send the letter, "Exhibit No. 3", to Mr.
Beale!
A. We undoubtedly authorized Mr. Durrett to tell Mr.
Beale that we approved the plan of liquidation of that property according to the plan we had stated to Mr. Seay, which
was to pay 30 per cent. on the amount we collected.
Q. Was it written in connection with that letter t
A. I could not sa.y; I suppose it was.
By the Court: I think, Mr. Sands~ that Mr. Moore should
be entitled to tell what he told Mr. Durrett to communicate
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to Mr. Beale with reference to the claim. If Mr. Durrett
did comply with that be did not comply with what the Receivers bad told him to do. If he exceeded that it is improper,
because he had no right to exceed the direction of the Receivers. So if it was in response to that he wrote that letter, if
.
be exceeded that authority in telling Mr. Beale
pag·e 183 ~ what he had told him to communicate to Mr.
Beale that would he evidence.
By Mr. l\loorc: I would like to make this statement on
that point.
By the Court : I will have to consider it.
:Mr. Sands: As I understand your Honor, your ruling
is whether or not when he received this letter whether he put
any limitation on the meaning or language of this letter; is
that correct?
By the Court: Yes, and what he told Mr. Durrett after
he received this letter.
By Mr. Sands: Mr. l\Ioore has not stated that he told Mr.
Durrett to do anything more than to tell himBy the Court : He has not had an opportunity to do that.
By Mr. Sands: If your Honor please, we submit that he
cannot testify as to what he told Mr. Durrett. As we claim,
before the admission is ultra vires, he would have to show
that before he told Mr. Durrett he made some statement to
him. I don't exactly understand it, but he is inferring- there
that that letter is not in response to the preceding letter and
that, therefore, Durrett exceeded liis authority. If he wants
.to prove what he told Mr. Durrett that would be up to Mr.
Durrett to bring thnt testimony before the Court. Mr. Moore
cannot tell what he told Mr. Durrett as the agent ·
page 184 of l\Ir. :Moore and Mr. Bronson; in other words,
l\Ir. Durrett is their agent, and even if he did
not correctly answer that, they are cstopped; they cannot impeach their own witness.
By the Court: Mr. Sands, l\.f r. Moore knew Mr. Durrett
was acting- for the Receivers. Mr. Durrett could not bind the
Receivers. All l\Ir. Durrett was to communicate was what
the Receivers told him to communicate to l\:fr. Beale. If l\fr.
Durrett exceedPd that authority then it is not bindin!r on the
Receiver-. all'l I think Mr. Moore l1as a right to testify what
he told 1\fr. Durrett to communicate to Mr. Beale after l\fr.
Durrett Imel communicated to the Receivers that he bad a
conference with l\fr. Beale and what the result was at that
conference.

By

r
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By Mr . .Sands: According to Mr. Durrett 's testimony yesterday, he testified that this letter came and was delivered
and was discussed by them, not with him being present; he
did not comment on that,. and that they approved the letter
and initialed it with their initials and approved it, and in
that approval they approved the terms of that letter. I submit that Durrett, being the agent of the Receivers, that even
if he exceeded his authority, they are estopped.
. By the Court: If he had general powers that is all right;
but here Mr. Durrett is told to communicate cerpage 185 ~ tain things to Mr. Beale. If M:r. Durrett exceeded
that authority then Mr. Durrett could not bind
the Receivers.
By J\fr. Sands: I except to your Honor's ruling. I make
the further observation that I did not understand it to be :Mr.
Moore's position that he denies that he gave authority to
Mr. Durrett to write that letter.
By the Court: I understand from Mr. Moore that he authorized Mr. Durrett to write a letter, but not to :write the
letter as written there, and then, if you wish, I will permit
you to call Mr. Durrett.
By ]\fr. Moore:
A. What I was trying to say was, we communicated this
matter to Mr. Durrett before th~ letter of June 13, 1936, and
after we received the said letter.
By Mr. Sands: Your Honor has ruled; now he comes and
puts in the record that he told Mr. Durrett before the letter
of June 13 and after the receipt of the letter he told him certain things.
By the Court: I will permit Mr. Moore to tell what he told
Mr. Durrett to communicate to Mr. Beale pursuant to that
letter addressed to l\fr. Beale.

page 186

~

By Mr. Moore :
A. What we instructed Mr. Durrett to sav to
l\[ r. Beale both hefore this letter of .T nne 13, 1936, and afterwards waR the Receivers were unwilling- to settle with him
on tl1P. basis of 15 ner cent. that he wanted before that letter
was dis<'ussed of the larg·e amount we would get out of these
pronerties, and we tolcl him we wonld pay him 30 per cent.
of what we got out of the properties.
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By the Court:
Q. Did you tell Mr. Durrett to communicate that to :\fr.
Beale?
A. "\Ve certainly did and '':hen we learned from Mr. Durrett
what )fr. Beale claimed be wanted as his fee, we took the matter practically out of Mr. Durrett 's hands.
Bv Mr. Sands: Mv objection was, your Honor,. when he
made that statement I moved that the statement be stricken
from the record as improper and as an attempt to change the
terms of the written letter; but it is absolutely in the teeth
of the Court's former ruling in this case and it should he
stricken from the ease.
Q. Ji:; that your answer?
A. That is aR far as I can answer. I cannot i::;av how much
time we devoted fo the reading of the letter. ·what we understood was that he wanted J 5 ner cent. of the ~Toss
page 187 ~ am01111t received from the pronerties, ~hich
would be allowin~ nothing for the taxeR to bP.
paia anrl the rP.pairs to be made and the other liens to be paid
on tl1ri Roanoke nronerties. I cannot sav what Mr. Beale
thoug·ht, because I did not talk to him; but I know what we
thou~·ht we were doing.
Q. Did I understand you to say that you had not read that
letter?
A. I cannot say, to save my life, whether I read the letter.
Q. You can tell what you told or communicated to l\fr. Durrett, but you cannot say whether or not you read that letter
before asking- him to make that communication to Mr. Beale 1
A. The only answer I can say is, knowing my characteristics along that line. I would say I read that letter. I don't
usuallv put my initials on a letter without reading it; but so
far as having a distinct recollection of readin~ it I cannot say.
Q. On the contrnrv, vou told Mr. Durrett that he must communic.Rte that to Mr. Beale T
A. YeR, I rlo have a recollection of that, and I would like
to exnlain why I have a recollection in regnrd to the 30· per
cent. fee for a collection charge. and we understood that wai;;
n collection item. That was a verv exceptional
page 188 ~ fee for us to pay. We tried very hard to keep
these legal fees down to 15 ner cent. We g-ave
very dennitP. instructions to thesP. gentlemen wl10 worked
there with l\fr. Seay, l\fr. Gordon, Mr. Vertner and l\fr. Dur-
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rett, to try to keep fees .down to 15 per cent. So far as I recall, I don't remember any other case where a fee as hig·h as
30 per cent. was agreed on. "\Ve had in mind in agreeing to
that these men who knew the property, they talked about the
value of it, as I remember, of $8,000 or $10,000 for the l\Ianoni
property and $5,000.00 or $6,000.00 for the Roanoke Rapids
property, and we thought it would be better to take a chance
·to pay 30 per cent. on what we g·ot out of it, rather than pay
15 per cent. on the amount of the valuation at that time. It
was this very high percentage which made me recollect it.
Q. It was the exorbitant percentage that made you recollect iU
A. It was the very high percentage; but if the matter
turned out like Mr. Beale and :Mr. Durrett thought it would
everything· would work out all right.
Q. You say you don't remember that you read the letter
of June 13, 1936?
A. I would say, Imowing my characteristics, that I read
the letter.
Q. Don't you usually read letters that you initial and approve?
page ·189 ~ A. It depends on the confidence you have in
the party who has written the letter.
Q. Mr. Beale was confronted with two alternatives in making· this proposition: first, that the properties should be considered in his hands in substitution for the claims which he
had been handling· for the Receivers and a fee of 30 per
cent. paid to l1im at the conclusion of the two chancery suits
in which the property was to be sold, or that the properties
were to be considered in his bands in place of the claims, and
that settlements in connection with bona fide sales of the
propertv were to be made bv the purchasers throug·h him
and that he would be paid 30 per cent. upon the sale price
received from the bona fide sale of said propertv when sold.
On one alternative lie would be g·etting- about $1200.00 and the
other about $5000.00 or $6000.00. It might be advantageom~
for him to accept the $1200.00 alternative, on which he would
have gotten interest. Here is what he stated in the letter:
"In conveving- your instructions to me verbally, Mr. Durrett indicRted that it was your desire that no bill for my servfoes should be rendered in event the prol)erties were pur~ha~ed for vou in the name of some person or ~orporation
designated by you, until the properties were sold by or for
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you and that the said properties sh~uld be considered in my
hands in substitution for the claims which I have been prose.
cuting for you. .As I have been handling these
pag·e 190 ~ claims for about five years and as attorneys fees
in judgment against the judgment debtors now
aggregates $806.00, and as the properties involved in this
estate, if taken over by you, will be, in my opinion, of a value
much in excess of the full amount due upo·n your claim and
what I think to be a reasonable fee, namely, 30 per cent. of
the amount due to you, I would prefer that settlement be
made with me at the conclusion of the two chancery suits in
which the properties are to be sold.''
That was one alternative offered to them. Here is the next
proposition:

''I realize, however, your position in not desiring to pay
attorneys fees until the properties that you take over have
been actually sold and if you prefer, I shall be glad to go
along with you upon the understanding that the properties
are to be considered in my hands in place of the claims, that
settlements in connection with future hon.a fide sales of the
property are to be made by the purchasers through me and
that I am to be paid the above percentage upon the sale price
received from the bona fide sale of the said property when
and if sold.''
Do you recollect that language i
A. I remember the discussion of the language and when
I first learned that lVIr. Beale was making the claim that he
had 30 per cent. interest in the gross sales and knowing that
the Receivers decided they would settle the claims through
their organization.
Q. Mr. Moore, if you knew that proposition at that time,
why was it necessary for you to send Mr. Durrett up there at
that time to say it was 30 per cent. net, if you had this letter
and the letter was plain in itself?
A. I have told you several times the whole substance of
our instructions to Mr. Durrett was to tell :M:r.
page 191 r Beale we would not pay 15 per cent. on the old
claims, but would pay 30 per cent. on what we got
on it.
Q. You do not deny that you and Mr. Bronson approved
the letter?
A. I have no recollection of it. I heard Mr. Durrett say
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we did; but if we did it was with the clear understanding· as
you have and I have when presenting a decree to a judge of
a court, which, perhaps, we have not read with a critical eye.
Q. If you so understood it, why was it necessary to send
a message to Mr. Beale by Mr. Durrett¥
A. He brought us at the same time a story to the effect
that he could settle the matter with Mr. Beale on a basis of
15 per cent. or on a basis of 30 per cent.
Q. That was in the letter f
A. Yes.
Q. _What did you tell Mr. Durrett to tell :M:r. Beale in reply
to that letter f
A. I have told you three or four times we went into the
thingQ. I am talking about this letter-you read the letter and
endorsed it-what did you tell Mr. Durrett to say¥
A. "\Ve told him before and after the letter as I have told
you we were unwilling to pay a present fee, but would pay
him 30 per cent. on what we finally got net.
page 192 ~ Q. You told him that after the receipt of this
letter of June 13, 1936, for him to tell Mr. Beale
that was your understanding of what that deal was; in other
words, you supplemented this proposition by saying that
was your proposition in this deal¥
A. I don't know whether we supplemented it, but we made
it plain to Mr. Durrett to tell Mr. Beale that we would pay
him 30 per ce1~t. on what we finally got net.
Q. Did you accept that letter as written by Mr. Beale, or
accept it with the qualifications you have stated Y
A. I have no vivid recollection of the actual sig·ning of this
letter at all. I have a very vivid recollection of the discussion, because of the backg-round to the issue, 30 per cent. beinµ- an unusually large fee.
0. vVhv l1ave yon anv recollection of what you told Mr.
DurrP,tt to Q'O u; the1·e and Rtafo to Mr. Beale· and have no
recolle"tion of whnt· tlie letter said¥
.A.. We WPl'f\ trvino- to tell him our poRition in the matter.
0. Wl1ir]1 clirl tl1e l?PceiVf>:rs apnrove. tl,e settlement as the
Pl''"nerties , .rnre actuallv sold, or when all the properties were
sold?
A. I th1nk it i~ ohvionc:: in viPw of thP. mhmnrlerstandin~
tfo:1t li::i~ rle,relonPrl thnt Mr. Beale conteniled that lie was to
hn riAirl ~O per cent. on the g-ross price and we understood it·
differently.
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Q. Did you understand at that time tliat you
were to pay the expenditures on it 1
A. Mr. Durrett stated to us and one of -the
memorandums filed here, I think confirms it, that it was
thought about $1,000.00 would have to be spent on the Roanoke Rapids property. It turned out about about $3,000.00
had to be spent.
Q. Did you know of the fire at that time?
A. I think we knew of the fire, but I don't think we knew
that the property had been condemned.
Q. You say this was just one of the meetings you and l\Ir.
Bronson had in the mornings and this was '' just another
case"; but you went into it in some deliberation after receipt
of that letter?
A. No; what we were worried about was all this money
that had to be spent and which we did not like to do; did not
like to do that with trust funds.
Q. Mr. Beale told you he was to get his percentage on the
price received, did he not, in this letter 1
A. It says. "price received" and it was in the light of that
that I told Mr. Durrett what I have stated and the whole surroundings there.
.
Q. You did not think it was necessary to tell Mr. Durrett
to go up there and tell Mr. Beale it was 30 per cent subject
to a qualification Y
A. I have gone over that several times and
page 194 ~ stated that we were trying to determine our net
·
receipts before we paid it.
Q. Did Mr. Durrett come back and tell you Mr. Beale said
it was all right, and say that he was willing to accept that on
the basis Mr. Durrett stated Y
A. You have opened the question up herepage 193

~

By Mr. Sands: It is subject t~ the exceptions I have made.
A. Some two or three months after that was the first I
knew of the matter and we discussed it with Mr. Seay at that
. time for the first time that Mr. Beale was making the claim
that that was what the letter meant and we stated to Mr.
Durrett that he knew very well that was not our understanding· of it. He was never able to _g·ive any explanation of it.
Q. You say that was the first you knew of it., when you
learned from Mr. Seay f
A. Yes.
Q. Did Mr. Seay tell you that there was no question that
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Mr. Beale's understanding was that he was to get 30 per cent
of the gross sales of the property 1
A. :Mr. Seav told me that Mr. Beale claimed that he was
to get 30 per"' cent on the gross sale price of the property.
Q. You got that information some ninety days
page 195 } after this letter was written f
.
A. I think so.
Q. ,vhat did you do so far as Beale was concerned; you
had known Cy Beale for twenty-five years-did you send for
Beale and tell him that he was mistaken in his view of itT
A. I certainly did not. We told Mr. Durrett to tell Mr.
Beale that he certainly had no right to make any such claim
as that.
Q. You did not seek Mr. Beale in an interview?
A. No; we went ahead and liquidated the property.
Q. In the liquidation of that property you sold some propertv in 1939, according to your figures ; did you give any
statement to Mr. Beale that this property was being sold for
whom it might concern and if he was interested in the property he mig·ht take notice Y
·
A. No; we did not; we turned the matter over to Mr .. Seay
to liquidate.
Q. You did not make any report to Mr. Beale?
He never communicated to us. He knew our viewpoint
then.
Q. You never wrote him a letter at all Y
A. No.
Q. You communicated that through Mr. Durrett?
A. Yes.
Q. You knew that until 1941 he did not know:
page 196 } that you had disposed of the bulk of that property?
A. "\Ve arranged a conference with him and stated the matter very' fully. I would like to state here what Mr. Seay did
not state-

A:

By Mr. Sands: Your Honor, I submit that is not proper
testimony, an endeavor to compromise.
By l\fr. Moore : No compromise.
A. Mr. Seay stated he never made any statement to Mr.
Beale of what he was willing to settle for. After this .long
discussion of the matter, we told Mr. Be~le we had very
thoroughly canvassed all the files in the matter and that it
was our combined judgment that $1,000.00 was a fair amount
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for his services in the matter and we offered to pay him that.
After further discussion we offered to pay him $1,200.00 and
he refused to accept it, and we still think that would be ·a
very fair amount to pay, according to the values we got.
Q. Notwithstanding that you stated awhile ago that if be
had accepted the first proposal he would have gotten in cash
$1,200.00 in June 1936 on one of the properties Y
A. He did not agree to that.
Q. How could you have refused to have given him that
.after you went and sold that property 1
A. 15 per cent of the note of $3,000.00 would have been
$500.00.
Q. That is for tl1e services rendered he would
page 197 ~ have been entitled to $1,240.00?
A. I don't know how be :fig'Ures that., except be
went up to the 30 per cent basis.
Q. You took the properties at the time as your own. His
duties and work at the time would have been completed. His
work would have been worth that much money?
A.· I don't follow you. I have not got the slightest feeling
in the world about this matter in a personal way. vVe tried to
do what was the right thing.
Q. There is no use going into those things. We don't need
any sanctimonious self-serving declarations as to how you
handled the matter. But you think you treated Mr. Beale
with the utmost courtesy?
By the Court: Don't you. think you are going rig·ht far
afield, Mr. Sands Y
By Mr. Sands: He invited the retort.
Q. Mr. Moore, do I understand that you intended to communicate to Mr. Beale through Mr. Durrett that he was entitled to 30 per cent on the sale price when sale was made 7
A. No, I intended to communicate that when we saw the
amount realized we would give him 30 per cent of the amount
we got.
Q. In other words, you had a right to keep that running
for four or five years and when the account was closed he
might not be entitled to anything?
e were agreeing to pay as much fee as normal, but we
A.
were trying· to make the best out of it we could and the amount
finally realized we would split it on a proper basis
page 198 ~ with him. I know the gist of what we discussed
with Mr. Durrett so far as that is concerned. but

,v
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so far as the letter is concerned I don't know that I read it.
So far as the gist of it is concerned, I know we were to split
at the end of the transactions on the basis of 70 per cent and
30 per cent .on the net amoun:_t realized. I ~ent no special
message by Mr. Durrett to Mr. Beale. It ·was so plain between Mr. Bronson and Mr. Durrett and myself that I cannot
understand how the misunderstanding arose.
Q. You testified here awhile ago that upon the receipt of
this letter that you told Mr.. Durrett to go up there and tell
Mr. Beale ,that you would would· agree on the 30 per cent fee
and you told him what the 30 per eent meant r
A. We made it plain to Mr. Durrett that we were willing
to go on the basis of 30% of what we got out of the property.
Q. Did you not tell him that he ~~ould tell him he should
have 30 per cent-did you .tell him it would be on the :q.et
eannings of the property .y
~
A. We put it to Mr. Durrett to tell him that our position
was before and after the receipt of t:he l~tt.er we would pay
30 per cent of what' we got out of it. · , :
RE-DIRECT EXAMINATION.
By. Mr. Mays:_
.
:·.
Q. Mr. Moore, did you as Receiver, .or did you as Receivers
know of any instruction which were given to. the
page 199 ~ employees of the Receivership to commup.i~ate .to
the attorneys that they· were not to render billsuntil all the work in hand was completed,
· A. No; I am sure no such instruc.tions were authorized or
given.
( The witness stood aside.)
Note: At this point an adjournment for lunch was taken
until 3 o'clock P. M., with the understanding that. Mr. Durrett was to be recalled in rebuttal by Counsel for plaintiff.
The he·aring was resumed at 3 o'clock P. M.
By Mr. Sands: The witness is here, your· Honor.
By Mr. Mays : The witness has been here for some time.
. By Mr. Sands: He has not been here long enough for me
to explain to him wh~t I want him to testify to.
By Mr. Mays: The witness was talked to. You said you
would have him here to contradict some statements made by
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witnesses for the defendant. I would not want you to leave
the impression with the Court that you did not have any discussion with the witness.
By Mr. Sands: Mr. Durrett is being recalled
page 200 ~ on behalf of the plaintiff. If your Honor please.,
in going into this matter and examining Mr. Durrett on rebuttal, it is with the reservation that I am questioning him on matters which were testified to by Mr. Moore.
after your Honor had permitted. Mr. Moore to testify with
respect to the letter. I am not waiving my exceptions; I think
lVIr. Moore's evidence was irrelevant.
REBUTTAL EVIDENCE.
D. W. DURRETT,
being recalled by Counsel for Plaintiff in rebuttal, testified
as follows:
DIRECT EXAMINATION.
By :Mr. Sands :
Q. Mr. Durrett, when you were on the stand yesterday these
letters were shown to you and I believe they were identified
11s "Exhibit No. 2" and "Exhi))it No. 3"!
A. Yes, sir.
Q. Mr. Moore in testifying today in respect to this "Exhibit No. 2" stated that he discussed the terms of the subject
matter there involved, namely, the question as to Mr. Beale's
commission, with you both before and at the date in which
this letter was turned over to you by the complainant, Mr.
Beale, and, as I recollect his testimony,, that you were told
to inform Mr. Beale about this proposition of 30
page 201} per cent that what he meant was 30 per cent of
•
what was ultimately realized by the Receivers.
Is or not that correct that there was any direction to you to
communicate in terms to that effect T
A. I do not recall that at any time, either prior to or at
the time this letter was approved, or immediately subsequent
thereto, .there was any discussion with me as to what the
terms meant, using the words ''gross" and "net". At the
time these properties were bid in for the Five States Realty
Corporation it was the opinion of all of us actively associated
in handling the matter that there would be a considerable
profit to the Receivers in the liquidation of that claim. The
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thought of any loss in connection therewith certainly never
entered my head.
Q. Now, Mr. Durrett, when you testified.on yesterday that
you wrote that letter of June 16, 1936., in which you state:
''Dear Cy:
The Receivers this morning· approved the plan of handling
our claim ag·ainst the Estate of George Ameen, attorney's
fees to be paid to you as the properties are actually sold to
otlier than the Receivers or one of their subsidiaries.''
and that letter was delivered by you to Mr. Beale; when this
letter of June 13th, 1936, was turned over by you to the Receivers, were you directed to give any oral statement or put
any limitation at all on the meaning· of anything in this letter, did Mr. Moore or ~fr. Bronson discuss that
page 202 ~ matter with you and give you any specific direction about anything you should tell Mr. Beale at
this time in connection with his commission f
A. No, sir.
Q. Did you have any discussion with Mr. Moore and Mr.
Bronson in connection with this letter before it was communicated to Mr. Beale7
A. Yes; there was a discussion before the Receivers approved it.
Q. And after they approved it, were you directed to give
any communication or make any statement to Mr. Beale in
connection with the terms!
A. No terms were outlined other than those contained in
the letter.

CROSS EXAMINATION.
By Mr. Mays:
Q. Mr. Durrett, you mentioned that those who were actively
handling the claim., as I understood you, felt certain there
would be some profit realized out of the handling of the property!
A. Yes, sir.
Q. Who do you mean by those actively concerned?
A. Well, Mr. Beale was one. I recall that after acquiring
the properties we had an independent appraisal made. While
I have not the figures in mind, I am satisfied those
page 203 ~ _figures will show th.e values placed on the property were largely in excess of what was received.
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· Q. Mr. Durrett, I asked you who were the persons actively
·
engaged in handling these particular properties T
A. Mr. Beale; C. M. Nicholson sat in on the· appraisal;
Archer L. Jones, L. L. Parker ; I cannot recall any others.
Q. I understand that Mr. Seay and the Receivers were not
actively handling the matter at that time; is that ·correct T
A. No; that is true.
Q. I note from Mr. Beale's letter of June 13, 1936, which
is '' Ex. No. 2 '', and has been shown to you,. Mr. Beale begins
·
his letter by stating:

''Following my report made to you in the above matter
in my letter of May 19th, Mr. Durrett has verbally instructed
me as to what you wish done as reg·ards the Hopewell properties involved.
Will you state to the Court just what that conversation was
that you had with Mr. Beale on that pointT
A. I don't recall just what that paragraph has . reference
•
to, except-you don't want any surmise., do you Y
Q. No, I just want your recollection, if you have a clear
recollection Y
A. Well, I have not any clear recollection as to just what
· that refers to.
page 204 ~ Q. Is it not a fact that just prior to this letter
of June 13, 1936, that there was some discussion
as to what was to be··paid to Mr. Beale in this Ameen transaction?
A. No, I do not recall any.
Q. None at all?
A. No.
Q. You have no recollection of any discussion with Mr.
Beale at all in reference to the compensation?
.A. I don't recall that the question of compensation was
discussed prior to that letter.

(The witness stood aside.)
By Mr. Sands: Your Honor, I want to recall Mr. Beale
for just one or two questions.
By the Court : .All right.
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C. W. BEALE,
being recalled by Counsel for Plaintiff, in rebuttal, testified as follows:
DIRECT EXAMINATION.
By Mr. Sands:
Q. Mr. Beale., in the examination of the defendant's witnesses this morning some time was given to the question of
your having influenced the action of all parties concerned in
the purchase of the Mineral property. Will you please state
what occurred in that connection; how were those values
reached and what course was pursued between you and those
representing the Receivers in the Mineral property as well
as at Hopewell?
A. Well, I have never held myself out to the Receivers as
a real estate appraiser, or any kind of appraiser. My opinions, as they always knew, were based upon investigations in
connection with Mr. Durrett and other people that Mr. Durrett employed to make appraisals. As to the Hopewell properties and the Roanoke Rapids properties-first, with regard
to the Ameen properties, which consisted of those two properties, sale had been advertised a long time before this contract, some time in December, 1935. It was enjoined and
the question came up as to what the Receivers
page 206 ~ would do; whether they would buy that property
or not buy it. I did not know anything about it.
It had been in the general charge of the people down there
and the American Bank representatives and Mr. Durrett
knew practically every foot of Hopewell. They had ten times
as much property involved there as there was in the Ameen
property. In the spring of the year, leading up to the question of whether the Receivers would bid the property in, Mr.
Durrett had an appraisal made., himself, independent of me,
and that is the report filed yesterday, "Exhibit No. 6". He
says:
''I find that there is a present day value (not cash, however.) of $7,260.00. This does not include the condemned
property in Roanoke Rapids; with which you are as familiar
as I, nor does it include the four lots in 'Williamsburg on
which, I am informed, there is little, if any, value.''
The Roanoke R-aplds property-we had been down there
two or three different times-
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Q. Who do you mean by ''we'' T
A. Mr. Durrett every time. We inspected that; Mr. Durrett investigated that. I was with him. We went all over
the property, upstairs and down, and talked to the real estate
people and neighboring residents and the values as reported
in the letter of May 29, 1936 (Ex. No. 5) g·ave a statement as
to what people thought it would take to put it in condition
of about $1,000.00 and if in good condition would bring
$4,000.00 under the hammer sale at that time. In
page 207 ~ all my letters and recommendations to the Receivers (which by that time became to be reduced
to writing, as a result of Mr. Moore's letter about this particular matter) they were bound to conclude my repo,rts and
opinions were based on what they, themselves, and their
agents, who were the only ones I had been contacting, would
arrive at.
As to the Mineral property, Mr. Seay, it seems to me, tried
to impress the Court that he bought that property wholly on
my say so, and that the suit., the first thing he knew about it
was the suit paper, the subpoena being served on somebody
down there in the ReceivershipBy Mr. Mays: I think, your Honor, Mr. Beale should state
the facts and not in an argumentative way.
A: ( continued) Regarding the Mineral property, in
Louisa County, Mr. Durrett and I went there together. I
understood he was going· there on behalf of the Receivers to
counteract, so far as I was concerned, my opinion. He was
making an investigation independently, acting· for the Receivers. He goes up there and finds about 12 acres of ground,
well located hotel property, well located back off the main
thoroughfare, with about 26 rooms. It did need some repairs-

page 208

~

By Mr. Mays: I don't know whether the "well
located" is the opinion of Mr. Beale or not.

A. (continuing) : Let me say, it was located not on the
main highway, but back off the main highway, with almost a
private street leading to the l1otel property.
Q. Who owns that property now 1
A. It was bought by Senator H. H. Walton, and I was informed a day or two ago-
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By l\Ir. Mays: I object to that.

Q. You cannot go into hearsay testimony. Who is H. H.
Walton¥
A. He is a lumberman; a State Senator. The Judge, I
reckon, knows him. As to that property, I had been negotiating, as I testified yesterday, with Mr. Harrison Turnbull and
Mr. Manoni and others and they had placed in my lmnds an
offer of $9,500.00 by a Mr. Giles for the property, a stranger.
It seems the fellow disappeared and was never heard from
any more; but he brought the offer to my office. It appears
that on April 1, 1936, Mr. Wm. C. Bibb wrote to the American
Bank and Trust Company and that letter was turned over to
me and I made answer to it on April 2nd, 1936, taking over
the matter for the Receivers as best I could.
Note: The letter of April 1, 1936, referred to, is filed as
"Exhibit No. 33" and the letter·of April 2nd, 1936, is filed as
''Exhibit No. 34".
~

Q. Mr. Beale, in that connection, let me ask you,
it has been testified since vou were on the stand
that these properties, or practically alf these properties, were
claims that bad been handled by your old firm before the Receivership; is that correct?
A. Yes ; they were all claims turned over to me before the
Receivership.
Q. In your working for the American Bank and Trust Company and your original employment in connection with them
was there any contract, so far as you know, that compensation for your services would be dependent entirely upon the
returns 1
pag·e 209

By the Court: Ask if he had a contract and, if so, what it
was.
A. There was no specific contract. They gave us matters
to handle and told us to do whatever necessary to bring· about
favorable results to the Bank, and if it came to a point I had
to bring more than an ordinary motion for suit., of course, I
was to discuss the matter with Mr. Durrett, the Vice-President of the Bank. Those claims I had and different things I
handled carried me as far South as South Carolina.
Q. When the thing·s required professional services were you
paid for those services based on quantu1n nierit, just as you
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page 210

~

would receive business. The only question is as
up to the time you took this over?

By Mr. Mays: I object to that. The only question is as
· to getting in the record the matter of the services.
A. I think I can answer that by saying there was no
specific contract. When I got to a point where there was
· more than a collection, I would render my bill. When it came
to a specific collection I would render my bill according·ly. It
has never been limited and specified, so far as I am concerned,
· that the American Bank would undertake to buy in a piece of
property, take it out of my hands, put the repairs on it and
handle it the way they wanted and take the rent and put it
in their pocket and handle it on such a basis as that.
Q. When the Receivers turned these things over to you, or
permitted to you to handle them as you had been handling
them-did the agent of the Bank, or any agent for the Receivers., ask you whether you would take them and handle
them upon a condition, or just as a collection matter pure
and simple?
A. Never changed or asked to modify the arrangement I
had previous to that and had been handling them.
Q. In these seven items involved here is it or is it not
true that the only attempt that was made on behalf of the
Receivers, or any question leading· up to the handling of these
seven claims, was that covered in the letter of
page 211 ~ June 13., 1936, leading up to the Ameen matter,
and in that letter of August 21, 1936, I believe, in
reference to the handling of the Mineral property, whether
you would consent to handle it upon a cost plus basis., so to
speak?
By Mr. Mays: I object to the form of the question.
Q. Was there any contract with reference to these, if so,
what were they?
·
A. I would like to modify my previous answer by saying
that they never undertook to modify my contract or fees until
the Loth matter came up, in which case they took the position and finally made the agreement and they made the settlement direct, witho'1t any conference with me at all. I had
brought the case to judgment and had the man before the
commissioner.
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Q. What was the amount of that? .
A. $8,300.00 plus some credits on it; I think it amounted
to $8,000.00 or $10,000.00. I had sued a chancery ~uit on the
wife and husband to force them to turn back into the estate
properties which had been fraudulently transferred from the
husband to the wife. · I noticed this morning, with great
significance, Mr. Moore said the settlement of that judgment
was a hurried matter, that had to be turned immediately. I
could have explained it if Mr. Moore had consulted me at the
time following the bringing of that suit. The
page 212 ~ time was about to expire and when I was notified
by the agent of the Receivers to dismiss it,, if I
had done that they probably would not have gotten a cent,
because later on Mr. Percy Loth, who was .his son, came down
to me and said, "We prayed to God you would fail in filing
that bill".
Q. vVere the Receivers paid money on that occasion?
A. I don't know what they were paid. Mr. Latimer Gordon
came up to my office; I had the bill ready to be mailed and
he told me the Receivers said drop that suit; to do no more
on it. I told Mr. Gordon if I did that-he told me they were
going to settle it for $3,000.00. I said, '' If I don't file the
bill, the chances are-my fees are at stake-If I don't file
this bill and loss is sustained, they will blame me; say I should
have known better.'' Later on Mr. Moore called me up and
said, "We have settled that claim", and Mr. Gordon asked
me something· about my fee. I said I would charge them just
as much as if I had collected it., because I could have collected
every cent of it. Mr. :Moore later called me up and expressed
indignation of my claim that I should be paid that. I said,
''I will not charg·e one cent less than what I have said". That
was the first indication about the fees. Up to that time I
would make out my bill and Mr. Durrett would approve of my
fees. Some were as high as 30 per cent; some 25
page 213 ~ per cent; whatever was reasonable. I did not
charge any more than the work justified. Then,
when it came down to the Ameen case, I recalled the difficulties I had on that and I preferred my money at the time.
These two suits were closed. The Receivers did not have to
bid on this property; but they went to great lengths to have
the property appraised by independent appraisers and got
the properties at much less than the appraisal they reported.By Mr. Mays: I object.
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-But I am confident that they did not buy them in based
on my opinion, without independent appraisal.
Q. Following your own judgment in the action that had
been conducted by you and the action of the Receivers up to
that point and going on the Loth case, you felt that you had
the right, and you so notified them in there, did you not, that.
you would make your claim based upon that property when
those services were rendered?
A. My letter, which speaks for itself, was to the effect that
I preferred to be paidBy Mr. Mays: I object to his stating what is in the letter.
Q. You stand on the letter., don't you, Mr. Beale 1
A. Yes ; I stand on the letter.
Q. Were there any other instances of any special contracts
being requested, or were you working on any
page 214 ~ other basis than what you had worked in the past,
except those two instances you have mentioned f
A. Following that, in this Manoni matter, after we had
been discussing· these matters in these letters, which I would
really like to file a letter later in the Manoni matter, if I may,
which explains and shows Mr. Seay's lack of knowledge of
what took place between April 1, 1936, when the Bank first
got notice, and the time Mr. Seay took charge, that the Bank
had not been made even a party to it and the letter so informs
the Bank, I corresponded with Mr. Bibb and tried to get the
best I could. vVe went to Charlottesville on April 18th and
to Mineral once or twice (I don't know the times) and they
were made parties to the suit and the subpoenas were sent to
them. The subpoenas will show for themselves. I had been
in correspondence with Mr. Bibb for two or three months
constantly about the matter and the Bank, too, and when the
property was advertised for sale I told them about it as soon
as I knew about it. It was not a matter that hurt the Receivers, and they continued the sale, as shown by the letter to
Mr. Seay of August 25, 1936, and they turned over to me a
check to be made payable to the Peoples National Bank of
Charlottesville. It was based on a $1,100.00 purchase, in
which they were entitled to three-fifths; so on that basis if
they had closed it they would have three times
page 215 ~ $134 which would have been $402, I think. .They
got this assignment of judgment and after they
got the release deed on the respective three-fifths interests
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they were talking about selling it under that suit and they
got the title examined through Mr. Davis, and it got to a
point where it came up to why they should do all that; why
not take a deed from Manoni and have a title to the property
and they got me to contact Manoni and Manoni finally agreed
-he said the property was worth more than $1,100.00 and I
can get it., but rather than go through a public sale I will
agree to it. The letter returning the notes was dated April
22, 1937, showing that I was directed to e,llow about $1,800
credit on the notes. That letter is in the exhibits, the one I
wrote to Manoni, sending his notes.
By the Court:
By Mr. Mays:
about an exhibit
By Mr. Beale:
Court read, if be

You testified about that yesterday.
The witness is going out and is testifying
placed in the record yesterday.
Here is the letter I would like to have the
wishes.

Bv Mr. Sands:
·Q. Mr. Beale, in reference to the statute of limitations, you
filed in here the subject of sundry disbursements,
page 216 ~ running· from 1935, the last item on which account is $19.07, representing total charges of
$112.12., less credit of $19.07, leaving· $93.05. As a matter of
fact, your handling· of costs for the Receivership has never
been closed up to this time?
A. No, never been closed at all.
( The witness stood aside.)
page 217

~

I, Julien Gunn, Judge of the Circuit Court for
the City of Richmond, Virginia, before whom the
foregoing matter was heard and determined, and by whom
final judgment was entered on the 26th day of November,
1943, do certify that the foregoing is a true and correct copy
or report of the testimony and other incidents of the trial in
the matter of the petition of Cyrus vV. Beale, for an order or
decree requiring T. Justin Moore, Receiver., in the cause pending in this Court under the short style of State Corporation
Commission against American Bank and Trust Company of
R~chmond, to pay unto such petitioner certain sums of money
alleg·ed to be due him for legal services and for expenses advanced by the petitioner on behalf of the Receivers in certain
legal matters as set out in such petition, the merits of which
controversy having been submitted to the undersigned as
Judge of said Court, and testimony in respect to such having
been heard orally on July 1st and 2nd, 1943; and a transcript
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thereof having been duly made as herein certified; and I do
further certify that the original exhibits referred to in said
testimony have been duly identified and initialed by me as of
this date; and that the attorneys for the defendant had reasonable notice in writing of the time and place when said report of the testimony and other incidents of the trial would
be tendered and presented to the undersigned for verification.
Given under my. hand this 21st day of ,January, 1944.
JULIEN GUNN
Judge.
page 218
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I, Wilbur J. Griggs, Clerk of the Circuit Court
for the City of Richmond, do hereby certify that
the foregoing copy or report of the testimony and other incidents of the trial in the matter of the petition of Cyrus W.
Beale against T. Justin Moore, Receiver, including the original exhibits therein referred to and duly identified by the
Judge of this Court, was :filed with me as Clerk of said Court
on the 21st day of January, 1944.
WILBUR J. GRIGGS,
Clerk.
page 219
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I, Wilbur J. Griggs, Clerk of the Circuit Court
of the City of Richmond, do hereby certify that
the foregoing is a true transcript of the record in the above
entitled cause wherein Cyrus W. Beale is the Petitioner, and
T. Justin Moore, Receiver, is the Respondent, with the exception of the original exhibits which have been certified bv the
Court under the provisions of Section 6357 of the Code of
Virginia, as amended by the Acts of Assembly of 1938, page
136., and that the Respondent had due notice of the intention
of the Petitioner to apply for such transcript.
I further certify that the plaintiff has executed a suspending bond in accordance with the provisions of Section 6338,
as amended by the Acts of the General Assembly of 1934,
conditioned as required for a Sitpersedeas Bond in Section
6351 of the Code, as amended in the penalty of One Hundred
($100.00) Dollars.
Given under my hand this 25th day of February, 1944.
WILBUR J. GRIGGS,
Clerk.
Fee for Record $95.25.
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page 221 } Virginia :
In the Circuit Court of the City of Richmond.
State Corporation Commission,

v.

American Bank & Trust Co. of Richmond,
UPON THE PETITION OF
Cyrus W. Beale

v.

T. Justin Moore, Receiver.
DESCRIPTIVE INDEX OF ORIGINAL EXHIBITS.
Exhibit 1-Amount due Petitioner, In Re: Estate of George
Ameen.
Exhibit 2-Letter of June 13, 1936, to Receivers, American
Bank & Trust Co.,, Re: Claim v. Estate of Geo.
Ameen.·
Exhibit 3-Letter of June 16, 1936, from Receivers' Agent,
D: W~ Durrett, Re: Claim v. Estate of Geo.
Ameen
Exhibit 4-Letter of Apr. 23, 1936, to Beale from Receiver,
Re: Claim v. Estate of George Ameen.
Exhibit 5-Letter of May 29, 1936, to Receivers from Beale,
Re : Ameen Claim.
Exhibit 6-Memo. dated Mar. 14, 1936., Durrett to Beale
Re : Ameen Claim, Hopewell property.
Exhibit 7-Letter of Dec. 24, 1941, to Receivers from Beale,
Re : Sale of Ameen properties.
Exhibit 8-Letter of Apr. 27, 1936, to Beale from Archer L.
Jone~, Re: Report of Donald J. Dorey,. Special
Receiver.
Exhibit 9-Letter of Sept. 1, 1936, to Beale from Durrett.,
Re : Fee Newmon and Ameen claims.
Exhibit 10-Letter of Aug. 21, 1936, to Beale from Perry
Seay, Re: James Zomoiski Co. v. L. S. Mannoni,
et als.
Exhibit 11-Letter of Aug. 21, 1936, to William C. Bibb from
Beale, Re: Zomoiski v. Mannoni, et als.
Exhibit 12-Letter of Aug. 21., 1936, to Littleton Waddell
from Beale, Re: Zomoiski v. Mannoni, et als.
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Exhibit 13-Letter of Aug. 21, 1936, to Receivers, American
Bank from Beale, Re: Zomoiski v. Mannoni, et
als.
Exhibit 14-Letter of Sept. 16, 1936, to Beale from Perry
Seay, Re: Zomoiski v. Mannoni, et als.
Exhibit 15-Preliminary Certificate of Title and Report on
:Mannoni property in Louisa County.
page 222 ~ Exhibit 16-Answer of Receivers filed in Circuit
Court of Louisa County in cause of
Zomoiski v. Mannoni., et als.
Exhibit 17-Letter of Aug. 25, 1936, to Receivers, American
Bank from Beale, Re: Zomoiski v. Mannoni, et
als.
Exhibit 18-Letter of Sept. 21, 1936, to Receivers, American
Bank from Beale., Re : Zomoiski v. Mannoni, et
als.
Exhibit 19-Letter of Sept. 29, 1936, to Beale from Perry
Seay, Re: Zomoiski v. Mannoni, et als.
Exhibit 20-Letter of Apr. 22, 1937, to L. S. Mannoni from
Beale.
Exhibit 20%-Letter of Jan. 31, 1938, to Dallas S. Townsend
from Beale, Re : West notes.
Exhibit 21-Bill dated Jan. 23., 1941, for $208.37, from Beale
to Receivers American Bank (Pelouze Claim).
Exhibit 22-Receipt dated Sept. 30, 1938, from E. C. Pelouze
to Beale for certain notes and papers.
Exhibit 23-Letter of Jan. 3, 1936, to Receivers, American
Bank from Beale, Re: Claim-Nelson Haislep,
and Statement showing principal, interest, payments and balance due on note of Nelson Haislip.
Exhibit 24-Letter of May 5, 1939, to Beale from D. vV. Durrett., Re : compromise settlement of Pelouze
claim.
Exhibit 25-Letter of Feb. 23, 1935, to Recehters, American
Bank, Re: Pelouze note.
Exhibit 26-Letter of May 22, 1939, to Receivers, American
Bank from Beale, Ile: R. C. C. Corp. v. Pelouze.
Exhibit 27-Letter of June 28, 1939, to Beale from D. W.
Durrett, Re: Judgment v. Pelouze & Tillyer.
Exhibit 28-Letter of Feb. 25., 1942, to Sherlock Bronson
from Beale.
Exhibit 29-Letter of Aug. 10, 1936, to Beale from T. Justin
Moore, Receiver, Re: Zomoiski v. Mannoni et
als.
Exhibit 30-Letter of May 3, 1940, to Beale from Perry Seay,
Re: certain notes held for collection.
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Exhibit 31-List of Notes and Judgments in hands of Cyrus
vV. Beale, attorney, for adjustment on behalf
of Receivers of American Bank & Trust Co.
Exhibit 32-Letter of May 11, 1940, to Leach,, Rindfleisch &
Scott from Beale, Re : Certain notes held for
0
collection.
Exhibit 33-Letter of Apr. 1, 1936, to American Bank &
Trust Co. from ,vm. C. Bibb, Re:. Mannoni notes.
Exhibit 34-Letter of Apr. 2, 1936, to vVm. C. Bibb from
Beale, Re : Mannoni notes.
A Copy-Teste:
M. B. WATTS, C. C.
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