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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2871
SAMUEL KAPLAN, A PERSON NON COMPOS MENTIS,
WHO SUES BY HIS SISTER AND NEXT FRIEND.,
ESTHER KAPLAN., Appellant,
versus

BESSIE KAPLAN COPELAND, Appellee.

PETITION FOR APPEAL AND SUPERSEDE.AS

To the Honorable the Chief Justice and the Justices of the
Supreme Court of .Appeals of Virginia:

Your petitioner, Samuel Kaplan, a person non com;pos
mentis, who sues by his sister and next friend, Esther Kaplan,
respectfully represents :
2*

•FACTS.

(Bessie Kaplan Copeland, appellee,, is sometimes herein
referred to as "Bessie;" "Bessie Kaplan"; "Bessie R. Kaplan'' ; '' Bessie Rose Kaplan'', and '' Bessie Copeland''. In
all instances she is one and the same pe.rson.)
·
Joseph Meyer Kaplan and Katie Kaplan were husband and
wife and lived in the City of Newport News, Virginia. Mrs.
Kaplan died April 27, 1923, and Joseph Kaplan died October
12, 1929. He left surviving him six children, as follows:
Frank Kaplan, now deceased, who left surviving him a widow
and two small children; Mrs. Louise Rosenberg; A.be Kaplan,
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now deceased., who left sm·viving him a widow and three small
children; Esther Kaplan; Samuel Kaplan, and Bessie Kaplan.
On October 14, 1929, Samuel Kaplan applied for and was
granted a $5,000.00 life insurance policy in the New York Life
Insurance Company, which said policy is dated November ·6,
1929, but was to take effect on October 14, 1929. Said policy
contained provisions for disability benefits in the event the insured shoulq. become totally and permanently disabled., in
which event it would pay to the insured ten per cent of the face
value of -the policy per month or, in other words, $50.00
3* per month. On December 21;1929, *Samuel Kaplan applied
for $3,000.00 supplemental life insurance which was also
. granted, this policy being also dated November 6, 1929, and
also to take effect on October 12, 1929. This policy contained
the same provisions as the policy above referred to, so that
the total life benefits under the two policies is $8,000.0Q, and
the total disability benefits under both policies aggregate
$80.00 per month. · No physical examination was had for the
second policy; it was issued on what is known as a declaration of the insured. The beneficiary named in both policies
was the "Estate of Samuel Kaplan". The age of Samuel
Kaplan was given as twenty-two years. Both policies contained a provision that in the event disability resulted from
insanity payment would be made to beneficiary in lieu of the
insured.
Samuel Kaplan had always been a hard working young
man, having quit school at the age of fourteen years to go to
work. He had been working for his brother, Frank, a groceryman, just prior to Aug·ust, 1930, but quit this job on August 3,
1930., because he became disabled and did no work of any consequence thereafter.
Two months and ten days after he quit work, namely, Octo- ·
her 13, 1930, he executed a form of change of beneficiary,
which was witnessed by vV. E. Smyre as to each policy in the
following lang·uage :
4•

•!u' The beneficiary under the accompanying policy No.
10844281, who is to receive the proceeds thereof upon
dne proof of death of the insured is hereto changed in accordance with the change of beneficiary clause thereof to
Bessie R. Kaplan, sister of the insured.''

A like form was executed on the same date as to policy No.
10898553.

On November 3, 1930, Bessi~ Kaplan paid to the New York
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Life Insurance Company the &um of $279.60, that being the
yearly premium on both policies.
Bessie R. Kaplan, on December 22, 1930, wrote to the New
York Life Insurance Company stating that:
"Since August 3rd, 1'930, my brother Samuel Kaplan has
been totally unfit to do any work. It would seem from the
diagnosis of our family physician that he is suffering from
some mental derangement.
'' My brother had three policies with the New York Life
Insurance Company of which I am named the beneficiary.
"I respectfully request that you send me the necessary
forms to make application for the necessary disability benefits contained in the policy contracts.
''Respectfully submitted.
'' (Signed) BESSIE R. KAPLAN.''
Bessie Kaplan Copeland denies writing or signing this letter or having any one else write the same for her. It is in
evidence as Copeland Exhibit No. 1.
5:io
>!!<Samuel Kaplan, on December 21, 1930, :filed a claim
for disability benefits on Policies Numbered 10898553 and
10844281 on forms of tl1e New York Life Insurance Company.
( .Another policy was included in this claim, but as to this
policy we are not directly concerned.) This form is in evidence as Burnett Exhibit No. 2. Question 8 (a) of this form
reads as follows :
"8. (a) Are you wholly disabled at the present time? Yes.
(b) State cause of disability. Dr. J. J. Cullinan of
Hampton, Va., is my physician.
"9. (a) On what date did the present illness begin that led
up to the present disability and what was the nature of the illness t Aug. 3, 1930.
(b) Give name and address of the first physician consulted at the beginning of that illness? Dr. O. T.
Amory., Newport News, Va.
(c) State. date on which you first consulted that physician. About N.ov. 1st, 1930."
·

If Samuel Kaplan first saw that physician, or any other
physician, on November 1, 1930, it was two days before Bessie
Kaplan paid the premiums due on the two policies.
Question 10 of this form is as follows :
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'' 10. From what date has your disability prevented you
from engaging in any occupation whatsoever for
remuneration or profit Y Aug·ust 3, 1930. ''
This form was signed ''Samuel Kaplan''.
Dr. O. T. Amory executed on December 31, 1930, a form
of the New York Life Insurance Company entitled ''Attending Physician's Report on Claim for Disability Bene6"" fits,'' which is ""in evidence marked Amory Exhibit No. 1.
In. this report Dr. Amory states that Samuel Kaplan is
under his treatment; that the date of the first consultation
was November 24, 1930. The history given was that he was
"nervous., excitable and despond." (which is probably an
abbreviation of the word "despondent") and that the date
of onset of present disability was a few weeks before November 24, 1930. This report further states as follows:
'' 7. Diagnosis and symptoms of disease, infirmity or causing disability. Dementia Praecox (Dr. Cullinan J. J.)
'' 8. (a) Is the insured in your opinion wholly disabled and
prevented from engaging in any occupation whatsoever
for remuneration or profit? Yes.''
Bessie Kaplan, on January 6, 1931, took Samuel Kaplan
to Johns Hopkins Hospital, and Dr. Muncie of the Henry
Phipps Psychiatric Clinic was consulted. Dr. Muncie's notes
are in evidence marked Copeland Exhibit No. 4. This exhibit is very interesting but too long to copy herein in its
entirety. It begins as follows:
"According to the sister, Miss Bessie Kaplan with whom he
lives, he lost his job five months ago" (This would place the
date of his losing his job as August 6, 1930) "because of his
peculiar actions-simply staring at customers when they came
into 'the store. .A.bout a month ·after coming home he began to
sleep most of the day but poorly at night. He then beg·an to
do queer things. * • • He would wake up in the night telling
the colored maid to leave him alone, calling the police., thinking· people were walking about the house. There was no evidence of visual hallucinations. On one occasion he said to
his sister, 'God put this on me, and it isn't meant for me'.
,He

•• "

7*

""On February 26, 1931, Bessie Rose Kaplan executed
and swore to a complaint and petition to have Samuel
Kaplan judicially declared insane. On February 26, 1931, a

Samuel Kaplan, etc., v. Bessie Kapla.n Copeland

5

warrant of arrest was issued on the complaint by R. A. T.
Clement, J. P., of Newport News, Virginia., and Dr. Cullinan
and Dr. Courteney were summoned to sit with the said Justice
of the Peace in the lunacy proceedings.
On February 27, 1931, the inquisition was held. Bessie
Rose Kaplan and Frank Kaplan were witnesses before the
Commission and both signed as witnesses. This record is in
evidence marked Copeland Exhibit No. 1. This is a very important exhibit and of course should be considered in its en~
tirety. The following questions and answe1·s are particularly
referred to:
"24. Previous attack of insanity! No. Inebriety. No.
Drug addiction f No.
'' 25. State when it occurred 1 Aug. 3, 1930.''
.
'' 28. When did the present attack begin Y Aug. 3, 1930. ''
4'83. What does patient do and say that indicates insanity
(state in detail) answer this question fully. Delusions
mannerisms Talks at random Laughs without provoca..
tion Untidy at intervals Very talkative No insight
Self centered.''
'' 100. When were the changes first observed in the patient's
appearance and conduct indicating insanity! Aug. 3,
1930.''
The said lunacy commission on February 27, 1931, adjudged Samuel Kaplan to be insane and further ordered that
he should be cared for in an institution for the insane:
8* Samuel •Kaplan was committed to the institution for the
insane at Williamsburg on March 9., 1931, and from that
date on he did not stay in the home of Bessie Kaplan Copeland until this suit was begun, when he again returned to her
home, namely, March 26, 1940.
Bessie Kaplan has collected $80.00 per month disability
benefits on the two policies in question, beginning March,
1931, and continuing through the date of the last hearing and
presumably through March, 1944, which amounts to $12,480.00 principal. The interest thereon would amount to approximately $4.,927.20. The life expectancy of Samuel Kap..
Ian is given as 31.8 years. Therefore, the life expectancy of
the policies amounts to $30,528.00. If the appellant herein
should prevail in this matter the amount Bessie Kaplan Copeland would be required to account for would be the principal
received and the interest thereon, which amounts to approximately $17,407.20. If the appellee should prevail she would
keep the $17,407.20 and according to the law of averages
receive the further sum of $30,528.00, in the way of future

•
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payments plus the $8,000.00 payable at the death of Samuel
Kaplan, which would ag·gregate $55,935.20.
Shortly after. Samuel Kaplan was committed., Bessie Kaplan was appointed his committee.
9*
*The evidence is in conflict as to when the change of
beneficiary became known. The next friend claims it was
shortly before the institution of this suit.
Bessie Kaplan was committee for Samuel Kaplan. Therefore, before suit was instituted a petition was filed with the
Court requesting permission to institute suit against Bessie
Kaplan Copeland by Samuel Kaplan by his next friend, and
the ·court entered an order accordingly.
If the appellant should prevail in this matter, the disability
benefits would of course go to the Estate of Samuel Kaplan
and at his death be distributed amongst his brothers and sisters or their heirs.
The suit brought alleged that Samuel Kaplan was insane
on October 13, 1930, and that Bessie Kaplan effected the
change of beneficiary by fraud and undue influence; that she
was acting as a de facto committee for Samuel Kaplan on
October 13, 1930, and therefore could not deal with her ward;
that in any event the disability benefit payments received were
paid in trust for the use and benefit of the Estate of Samuel
Kaplan.
By decree entered on February 5, 1944, the Court found
against your petitioner on all points, to all of. which exception was taken. A transcript of the record is herewith exhibited.
10*
•your petitioner is advised and represents that the
said decree is erroneous and that he is aggrieved thereby in the following particulars., namely:
ASSIGNMENTS OF ERROR.
I.

The Court erred in holding that Samuel Kaplan was sane
on October 13, 1930 ..

2.
The Court erred in holding that the defendant, Bessie Kap.:
Ian, did not fraudulently cause the beneficiaries in the saicl
life insurance policies to be changed from Samuel Kaplan to
Bessie Kaplan ..

•
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3.
The Court erred in holding that Bessie Kaplan did not unduly influence the said Samuel Kaplan.

4.
The Court erred in holding that the said Bessie Kaplan did
not wrongfully appropriate to her own use and benefit the
disability benefits of $80.00 per month ever since the said
Samuel Kaplan ~vas declared insane, namely: February 27,
1931.
*5.

The Court erred in interpreting the contracts of insurance,
and in holding that the disability payments were the property of the beneficiary under the policies.

6.
The Court erred in holding that Bessie Kaplan was not in
fact a de facto c01nrnittee of Samuel Kaplan on October 13,
1930.

7.
The Court erred in holding· that even though Bessie Kaplan
was in fact a de facto co1n1nittee on October 13, 1930, she could
still deal with her ward as with any other party.

8.
The Court erred in failing to order on its own motion an
issue out of chancery.

9.
The Court erred in failing· to find that Bessie Kaplan Copeland was bound by her own admissions.
10.

The Court erred h~ failing to find that one of the admissions
was in a judicial proceeding and that, having knowledge of
the facts., she could not testify at a later date contrary thereto
about the same facts.

8

12*

Supreme Court of Appeals of 'Virginia

•11.

The Court erred in failing to find that Bessie Kaplan Copeland, having first eletced to testify that Samuel Kaplan was
insane on August 3, 193Q, with knowledge of all the facts, was
bound by her election.
12.

The Court erred in failing to hold that Bessie Kaplan can
make no stronger case than is shown by her own testimony
and that she is bound by her account of what she saw and observed..
ISSUES.
The questions involved are all set forth in the twelve assignments of error. However, in order to simplify matters,
assignments of error Nos. 1, 2 and 3 will be consolidated under the heading (1) "Was Samuel Kaplan non compos mentis
on October 13, 1930, and was fraud or undue influence practiced on him 7''
Assignments of error Nos. 4 and 5 will be consolidated under the heading (2) "Were the disability payments made in
trust for Samuel Kaplan!''
Assignments of error Nos. 6 and 7 will be consolidated under the heading (3) "Was not Bessie Kaplan Copeland a de
facto committee of Samuel Kaplan on October 13, 1930.,
13• and the refore *could not lawfully deal with her ward 7''
(4) Did not the Court commit error for failing on its
own motion to order an issue out of chancery.
.
Assignments of error Nos. 9, 10, 11 and 12 will be consolidated under the heading (5) "Was not Bessie Kaplan Copeland bound by her admissions?''
PETITIONER'S CONTENTION.
Your petitioner contends that all questions should be answered in the affirmative.
ARGUMENT.
(1) "Was Samuel Kaplan non compos mentis on October
13, 1930, and was fraud or undue influence practiced on him?''
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-a- Documentary Evidence.

It is submitted that documentary evidence is of the highest type of evidence because it is not subject to the frailties
of memory. This should be especially true in this case because the acts complained of were not known for many years
after they had occurred. We have in evidence the rec14• ord of the lunacy ~commission marked Copeland Exhibit
No. 1, where appellee stated three times that disability
began on Aug'Ust 3, 1930, and in one instance, in answer to
Question 25, states the insanity began on August 3., 1930. It
is bard to imagine any more reliable evidence than this. The
appcllee makes a court record of what she believes the facts
to be when the facts are fresh in her mind. Then she was in a
position to lmow what she was talking about as she was then
living in the same house with Samuel Kaplan and of course
she saw him every day; then she was stating what she thought
the truth to be ; then she had gotten everything he possessed
and was endeavoring to be relieved of· the responsibility of
his care. This in itself should be enough to find against this
woman, but it is by no means all. We introduced from the
records of the New York Life Insurance Company a letter
Bessie Kaplan had written to the Company, the said letter
being marked Copeland Exhibit No. 1, and again we are able
to know.what was in her mind on December 22, 1930, for she
says:
"Since August 3rd, 1930, my brother Samuel Kaplan has
been totally unfit to do any work. It would seem from the
diagnosis of our family physician that he is suffering from
some mental derangement. • • ~ ''
She goes on further, advising that she is the beneficiary
of the policies and requests forms on which she may make
claim for the disability benefits. She denies writing or
15* signing *this letter or having any one write the letter
for her, but who else would have known that she was the
beneficiary and who else would have been interested in making the claim. She was the only one financially interested.
We find that shortly thereafter Samuel Kaplan filled out a
form as well as Dr. Amory,, so the request made of the Insurance Company must have been complied with and the forms
must have been mailed to Bessie Kaplan. The same person
who wrote the letter of December 22, 1930, evidently filled out,
or gave the information for the filling out of the forms for
.Samuel Kaplan, for the letter refers to three policies and in
the form claim is made for the benefits from three policies.

10
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When the appellee denied her sig·nature she was requested to
write her name on a piece of paper and this was introduced
as Copeland Exhibit No. 2. It is interesting to see how she
tried to disguise the '' B '' and the '' R'' in her name. The
record shows she studied this signature some time before making specimens of her handwriting. Then, again, it is extremely interesting to look at the signature to the checks,
Copeland Exhibits Nos. 2 and 3, one being· a check paying the
premiums to the Wew York Life Insurance Company, signed
"Bessie Kaplan", the signature being identical to the one
signed to the letter above quoted, and the other being a check
reimbursing herself out of other funds belonging· to
16* Samuel Kaplan. The *signatures are identical to the
one in the letter above mentioned. So., we now find we
are dealing with a dangerous individual, the type of person
who will, when her interest is involved, go so far as to deny
her signature.
Next, we come to the trip to Baltimore to see Dr. Muncie.
If one has not already been convinced of what was in appellee 's mind, this document will certainly convince one beyond
all doubt. The exhibit referred to is Copeland Exhibit No. 3.
In this she tells Dr. Muncie that Samuel lost his job on August 6, 1930, because of his peculiar actions, and goes into
details about Samuel and his actions. All of this documentary
evidence should convince one beyond all reasonable doubt, and
not merely by the preponderance of the evidence.
-b- Depositions.

All the evidence was taken before a notary and submitted
to the Court in deposition form. The complainant called
Bessie Kaplan Copeland as an adverse witness and she was
confronted with the exhibits and practically all of her depositions are an attempt to explain away what she had said while
the facts were fresh in her mind. The depositions will be
reviewed briefly as follows:

Bessie Kaplan Copeland•
.She denied knowing anything about the mental •con17* dition of Samuel Kaplan until she went to Baltimore on
January 6, 1931, yet she wrote to the Insurance Company on December 22, 1930, and stated therein that the family
physician said there was some mental derangement. She testified ( (T., p. 49) that if he had a doctor it was because
she thought he ought to have one; that he had indigestion once
or twice, yet (T., p. 64) she does admit .that Samuel Kaplan
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had funny ways; she denies that she wrote a letter to the
New York Life Insurance Company (T., p. 170) and then
(T., p . .179) she denies her signature. She admits that since
Aug'Ust 3., 1930, S~muel Kaplan was not able to do. any work
because he was nervous (T., p. 179). Further (T., p. 185)
she says she does not remember what she said to Dr. :Muncie.
She admits reimbursing herself for premiums paid on November 3, 1930, and that she reimbursed herself out of other
funds belonging to Samuel Kaplan ( T ., p. 194).
Bessie Kaplan Copeland further testified that she charged
Samuel Kaplan for his board and lodging and incidentals
from August 3, 1930, to March 3, 1941. She reimbursed herself for this out of other funds belonging to Samuel Kaplan.
Not only did this woman get Samuel Kaplan's insurance
but also the insurance of her brother, Frank ( T ., p. 208).
Frank Kaplan died, leaving a widow and several small
18• children., and Bessie *Kaplan Copeland received the
benefits from Frank Kaplan's $5,000.00 life insurance
policy ( T ., p. 371). She claims she is paying the interest on
$5,000.00 to her brother's family. More interesting testimony
is that (T., p. 365) Samuel Kaplan, shortly after the death of
his father, received $1,000.00 from his estate and bought
building and loan stock with it, having the same placed in the
name of Bessie Kaplan; that Bessie Kaplan Copeland is still
in possession of the $1,000.00 and claims it was given to her
by Samuel. Her testimony is wholly unsatisfactory; at times
she refuses to answer questions; at other times she requests
the assistance of her counsel (T., p. 63), and at other times
denies her signature.

Louis Oser.
M:r. Oser is a shoe merchant in Hampton., Virginia, whose
store was near the store of Frank Kaplan's store. He knew
Samuel Kaplan from 1925 until Samuel became sick. l\Ir. Oser
testified that Samuel Kaplan kept coming into the shoe store
singing, and that· he showed signs that there was something
wrong with him; that he had to ask Frank to keep Samuel out
of the store (T., p. 82); that in his opinion Samuel Kaplan was
not able because of his mental condition to make a valid contract in the spring of 1930; that Samuel Kaplan seemed
19• to get worse all the time; that when Frank *Kaplan got
rid of Samuel Kaplan, Samuel then went to work for the
Smith boys ,T., p. 83). This witness knew the Kaplan family
well and helped to prepare for burial the body of :Mr. Kaplan,
Sr.
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Kenneth Arch.
Mr. Arch is a real estate agent of the City of Newport
News, Virginia, who lived next door to the Kaplans, and
therefore had an opportunity to see, ooserve and know
Samuel's condition. Samuel Kaplan frequently came into Mr.
Arch's home. Mr. Arch was of the opinion that about six
months after the death of Samuel Kaplan's father, Samuel
began to go down; he was worried; he was going down all
the time until he got really bad; he was mentally going down
(T .., p. 94).
J. S. Black {T., p. 101).

Mr. Black is a resident of Hampton, Virginia, and operates
a :filling station. He worked with Samuel Kaplan while
Samuel was working for Frank Kaplan (T., p. 102). He testified that he began working for Frank in 1926, and that
Samuel was there at that time; that Samuel began acting
strange after his father's death (T., p. 106), and that he would
not have trusted Samuel to attend to any important business
for him in the summer of 1930 .T., p. 107).

Leon Smith (T., p. 77).
Mr. Smith had been in the grocery business in Newport
News, Virginia, for fifteen years and first knew Samuel
20* Kaplan *in 1925., which was l\:fr. Smith's last year in
high school. Mr. Smith worked for his father and remembers that Samuel Kaplan worked for Mr. Smith's father
also for a short period of time. Mr. Smith and his brother
ran the business for their father. When Samuel Kaplan came
to work for Mr. Smith's father he noticed a big change had
ta.ken place in Samuel since he last saw him in 1925, and decided to let him go because Samuel did not act right. Mr.
Smith-stated that they were afraid of him; he did not have a
normal expression on his face (T., p. 112). Mr. Smith does
not remember the year that Samuel worked for his father
but does remember that it was hot weather (T., p. 113).
This witness does not recall the year and frankly so stated.
The time that this occurred is established, however, by the
testimony of Bessie Kaplan Copeland (T., p. 50) and witness
Oser ( T ., p. 83) as the summer of 1930.
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Marcus I. Smith (T., p. 114).
Mr. Marcus Smith was in the grocery and meat business
in Newport News and has been in business for himself for ten
years. He formerly worked at D. Smith's Meat Market. D.
Smith was his father. Mr. Smith testified that he has known
Samuel Kaplan since. he was a child; that they went to
21 * school together • ( T., p. 115). He further testified that
Samuel Kaplan worked for his father a short while, and
he thinks it was around 1930. Mr. Smith knows that after
the death of Samuel Kaplan's father, Samuel Kaplan could
not get along with his brother Frank, and that was the reason
Samuel gave when he was employed for a short period in the
summer {T., p. 116). They let him go because they did not
think he was mentally right and were afraid of him (T., p.
116). This witness docs not remember the year but the date is
established by inference that it was after the death of his
father, and after Samuel had left his brother Frank, which
time has already been established as August 3, 1930. The
time is further made certain by the testimony of Bessie Kaplan Copeland (T ., p. 50) and Mr. Oser ( T ., p. 86).

Dr. PatUl J. Parker (T., p. 120).
Dr. Parker is coroner for Elizabeth City County, Virginia,
and states that he knew Samuel Kaplan for several years;
that Sam's brother, Frank., had a grocery store about two
doors from Dr. Parker's office; that on many occasions
Samuel would come into his office for medical attention; that
Dr. Parker used to buy his food supplies from this store and
passed the store two or three times a day; that sometimes he
would go into the store two or three times a day (T., p. 122).
On one occasion Samuel Kaplan came into Dr. Parker's office and said, "Get them out of here and wait on me".
22* *Dr. Parker further testified that he told Samuel's
brother Frank to keep Samuel out of the office (T., p.
123). Dr. Parker testified that he did not see Samuel Kaplan
at the last of his illness, before he was incarcerated in an institution. The ref ore, he would not be able to give an expert
opinion as to his condition at that time, but did know at least
a couple of years before Samuel Kaplan left Hampton that
Samuel had the mind of a boy of twelve or fourteen years of
age. ( This period would be 1928 and the testimony is clear
that he kept going down all the time.) Dr. Parker further
testified that Samuel appeared to him to look like he was irresponsible even working· around the store, and in dealings
he had with him and and talks he had with him (T., p. 123).
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From Dr. Parker's observation of him Samuel looked like
he was going down hill and did not seem to improve.
Dr. C. B. Coi1,rtney (T., p. 126).

Dr. Courtney is a practicing physician of Newport News
and has practiced there since 1918. He sat on the commission
that passed ·Qn Samuel Kaplan's mental condition, and states
that in his apinion Samuel could not have understood a business transaction in August., 1930 (T., p. 131). He further
testifies that his opinion he could not have entered into a
valid contract from August 3, 1930, .to February 27, 1931 (T.,
pp. 138, 139).

23*

*Dr. 0. T . .A.mory (T., p. 145).

Dr. Amory has been practicing medicine in Newport News
for the past 27 years. He produced his records and they revealed. that he examined Samuel Kaplan on November 24,
1930, November 28, 1930, December 11, 1930., and December
31, 1930. He testifies that he thinks Bessie Kaplan brought
Samuel to his office November 24, 1930; that the chief complaint was nervousness, worry over .himself, laughing to himself, despondent. He diagnosed his case as Dementia Praecox
(T., p. 147). He further testified that Dementia Praecox is
a condition of gradual development and is prone to occur in
the young (T., p. 49). If this condition was the same on August 3., 1930, as when Dr. Amory first saw him, Samuel could
not, in his opinion, have made a valid contract on October 13,
1930 (T., p. 151 and T., p. 152).

J. H. B'llrnett (T., p. 227).
This witness is cashier of the New York Life Insurance
Company and through him certain exhibits were introduced
into the record. The Insurance Company records show that
Bessie R. Kaplan made application for the benefits referred
to in the letter above quoted dated December 22, 1930 (T., p ..
237) ..
Esther Kaplan (T., p. 238).

Esther Kaplan is a sister of Samuel Kaplan, and
•testified that her brother Samuel seemed to be all right
when she left for Florida shortlv after the death of their
father but that when she returned she noticed a change had
taken place in him (T., p .. 240); that he acted very queer and

24•
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laughed constantly,, saying queer things to her and making
ridiculous remarks (T., p. 240). She testified further that
she stayed in Florida several months; that Samuel got no
better and she .thinks got worse (T ., p. 240). She discussed .
with her sister Bessie Samuel's mental condition in the spring
of 1930 (T., p. 243). She visited in Newport News in November, 1939, and was not satisfied with the care being given to
Samuel; that she talked with Bessie, who stated that Samuel .
did not have sufficient income to be placed in a private institution; that she commented that $140.00 per month should be
sufficient and that Bessie replied that he was not getting
$140.00 per month; that she then asked Bessie who was getting the $140.00, that she knew Samuel had $14,000.00 in life
insurance but she knew nothing of the change of beneficiary.
She testi:fi~s that she then employed Mr. A. C. Crounse, attorney of Arling·ton, Virginia, to investigate the circumstances
(T ..; p. 245).
The appellee took the depositions of the following witnesses:

Mrs. Honeycutt (T., p. 263).
Mrs. Honeycutt (T., p. 263) testified only as to payment
of an item of rent by or for Miss Esther Kaplan and her
25«< *testimony is in no way helpful in the determination of
the issues here involved except to reflect on the veracity
of Miss Esther Kaplan.

Gerson Held ( T ., p. 265).
Mr. Held is a resident of Baltimore and a friend of Bessie
Kaplan Copeland; he occasionally came to Newport News,
but did not know Samuel; he testified that Samuel came to
Baltimore in the fall of 1930 looking for a job; that Samuel
told him he had some discussions with his brother Frank; that
Samuel looked sort of melancholy about it (T., p. 277). He
further testified ( T ., p. 278) :
'' Q. Yon say he was somewhat melancholy t
"A. Yes, that is right."

W. _E. Smyre (T., p. 284).
This witness is an agent of the New York Life Insurance
Company and lives in Newport News, Virginia. He is the
man who sold the insurance to Samuel Kaplan and witnessed
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the change of beneficiary; he is the man who also fixed up the
papers for Bessie Kaplan changing the beneficiary in her
brother Frank's life insurance from the Estate of Frank Kaplan to Bessie Kaplan. (This ·brother has since died,
26* leaving a widow *and several small children, and Bessie
says she is paying them the interest on this policy, but
no one could make her continue to pay this interest, if she is
actually paying it. She testified she has made a will giving
to Frank's widow and children the $5,000.00, but no one could
keep her from changing· the will if she has actually made a
will.
This man Smyre is the same man who, when this matter was
in the stag·e of investigation, came to Norfolk to interview
counsel about what was involved, to find out if anything was
being uncovered. He admits he knew Samuel hap quit delivering groceries for two weeks before the beneficiary was
changed (T., p. 290). Is it not reasonable to assume that had
this witness told the truth he would have said that Samuel
Kaplan had not delivered any groceries since August 3, 1930,
which would be two montl1s and ten days rather than two
,veeks? He further testifies as follows :

'' Q. And that he also told you that he was sick and didn't
feel good Y
"A. I didn't say sick. He was taking a vacation, he said.
''Q. Was sick and didn't feel g·ood?
'' A. And was going to take a vacation and recuperate.
That is what I said to you. You had better put that in there.
"Q. You did tell me that, that he told you he was sick?
"A. He was taking a vacation, that he was feeling kind of
bad, sick, something like that, and was going· to take a vacation.
''Q. Yon also told me that Sam never was a boy with a very
strong· mentality, didn't you?
·
"A. No, I didn't tell you that. I didn't put it in those
words. I said he was always full of foolishness and carried
on a lot of jokes. I didn't say anything about anybody's
mentalit_y, no.''
•so this witness knew Bessie Kaplan Copeland had
counsel. Wby did ~e not go to her counsel for information? Was he out investigating for her? He testifies in part
( T ., pp. 292, 293 and 293), as follows :

27*

'' Q. Do you remember anything about change of counsel f
'' A. I said, 'It looks to me like she has got to get a move on
her.***"
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'' Q. You knew he was sick, didn't you T

'' A. He had been working for years and years and said he
was going to take a little vacation, and I said 'Sam-' here
is another thing he said, 'When I get back I am going to do
what I started to do, open up a business of my own.' I said,
'Where are you going?' and he said around Baltimore and
different places. I said, 'You had better go to the mountains.'
At that time it didn't occur to me that it was anything unusual because, as I say, if he had been ~ • *"
.So Samuel Kaplan was going on a vacation to Baltimore!
Mr. Held bas testifie.d he came to Baltimore looking for a
job.
So Samuel Kaplan was going iu business on his own when
be returned from his vacation! Yet, how could he have gone
into business when he was giving away all of his property.
He gave $1,000.00 to Bessie Kaplan Copeland; he transferred his insurance to Bessie. This bas every earmark of
a crazy man's talk. ·why did Mr. Smyre suggest to Samuel
Kaplan that he go to the mountains, and in the face of all
this furnish Samuel Kaplan with the form for change of
beneficiary, witnessing his signature thereto Y He testifies
that he only saw Samuel Kaplan four or five minutes
2s• when the 8 form was being executed. This is a very
strang·e witness indeed.

Hyman Brenner (T., p. 303).
Mr. Brenner is a baker and lives in Newport News. He
testifies that Samuel Kaplan worked for him during the month
of October, 1930., and that he quit b.ecause he did not like the
job as he had to get up too early in the morning. Mr. Brenner
testified entirely from memory. His testimony is in conflict
with that of Bessie Kaplan (T., p. 50) where she testifies that
"He worked there (referring to Frank Kaplan, bis brother)
until the latter part of August, 1930, and he· took a vacation'' ; and, again in conflict with the testimony of Bessie Kaplan (T., p: 52) where she says (referring to Sam after he
had left the employ of Frank) 'Sam isn't going to work; he is
not going to work.~' This testimony is also in conflict. with
Smyre's testimony, who testified that Samuel Kaplan had not
deliver'ed for two weeks prior to October 13, 1930, arid that
when Samuel had said to him he was going to take a vacation,
he., Smyre, recommended that he go to the mountains.

18

Supreme Conrt of Appeals of Virginia
P. Copeland (T., p. 326).

Mr. Copeland is the husband of appellee and testified that
he left Newport News on October 15, 1929, and did not return
until December 16, 1930. He testifies concerning the
29* trav.els •of Miss Esther Kaplan but· nothing about the
issues here.
Mrs. Elizabeth Malina (T., p. 377).

:Mrs. Malina is a close friend of Bessie Kaplan, having been
in Bessie's wedding party. She testifies (T., p. 384) referring
to Samuel Kaplan, '' He was very downhearted, looking for
a job; you know how boys will stand around. He seemed to
be right much 'in the dumps' because he couldn't find a job,'' ·
and further (T., p. 385) testifies that "He was worried".
Ben Jacobs (T.~ p. 385).

Mr. Jacobs testifies (T., p. 385), referring to Samnel Kaplan, that '' He liked to play around; he was a right big boy
for his age." (The record shows that Samuel Kaplan was 22
years of age in 1929 when the insurance was issued. Therefore, according to Mr. Jacobs, he was at that time acting
strange, and Mr. Jacobs was evidently testifying as to Samuel
Kaplan's condition in 1929.) Mr. Jacobs further testifies that
'' He liked to play around, fiddle around, and shadow box. I
have done it myself.'' Again ( T ., p. 388) '' • * • I never kept
track of where he. worked, or didn't work.'' (Evidently this
witness did not know much of the activities of Samuel Kaplan.) "His father was living, and he went wherever his
30* father went. I always saw them together". *(If this
is true., then he did not see Samuel Kaplan after the
death of Sam's father in 1929.) "He was something of a
shadow." Further (T., p. 391) "He was given to a lot of
horse play.' t
An inspection of the record discloses that the appellant
placed on the stand twelve witnesses, two of whom·were used
to introduce records, the remaining ten were persons who had
emplQyed Samuel Kaplan, who had gone to school with him,
who worked with him; an.ext door neighbor in whose home
he frequently visited; a person whose store was next to where
Sam was employed; two of his sisters ; the family physician;
a docto1: who sat on the lunacy commission, and a doctor who
. treated him four times in the fall of 1930. These witnesses
had an opportunity to observe Samuel Kaplan and to know

..._ __

_
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the facts about which they were testifying. They testified
frankly and only about matters of which they had knowledge.
There was no bias indicated in their testimony, and all but the
two sisters were in no wise interested in the outcome. The
testimony of these witnesses, except that of Bessie Kaplan,
was entirely in line with the documentary evidence of what
Bessie Kaplan said in 1930 and 1931. This testimony is not
of the guessing type and as a whole has every earmark of
being truthful testimony.
On the other hand, appellee placed on the stand seven
.
witnesses, two of whom knew nothing of the issues in31 e volved., ~leaving only five who pretended to know anything of the issues. "\Ve might eliminate Bessie, as it is
apparent from the record that she is discredited by her former
statements and anyway she is a vitally interested witness.
This leaves only four witnesses, namely, Mr. Held, Mr. Smyre,
Mr. Jacobs and Mr. Brenner, and it is submitted in all seriousness that it is apparent from the record these gentlemen had
little opportunity to observe and to know what they ·were
testifying to.
Manifestly, considering the documentary proof in addition
to the depositions taken and the fact that appellee introduced
no medical testimony, the appellant has carried the required
burden of proof and as a consequence this question should be
answered in the affirmative.
(c) ·weight of Testimony; Lay and Medical Witnesses.

There is abundant authority for the principle that while
lay testimony is admissible in trials involving· the question
of insanity, and that lay witnesses may also give their opinion, the courts have repeatedly held that lay witnesses' opinion is of little value in determining the issues.
They have also repeatedly held that testimony of physicians, and especially that of family physicians., is en32* titled •to great weight in determining the issues. Applying these principles to the evidence in the instant
case, we submit that the testimony of the lay witnesses pro- ·
duced by the appellant has overcome the testimony of the
lay witnesses produced by the defendant, for the reason that
the lay witnesses who testified for the appellant were persons who lived next door to the incompetent, or worked with
him, or employed him, and the refore had a greater opportunity of observing his conduct. We submit therefore that
on the question of lay testimony alone, the appellant has carried the burden of proof. However, appellant did not rest
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with this, but prduced three doctors, two of whom were in
the nature of family physicians, and the other was one of the
doctors who sat on the lunacy commission., and all have expressed their opinion that the insured was insane and could
not make a valid contract on October 13, 1930.
We therefore submit that applying these p1·inciples alone,
the appellant is entitled to the relief prayed for, and when
one considers the documentary evidence of statements made
by the defendant herself ten years ag·o, which was at a nearer
time to the occurrence than the present, and therefore likely
to be more accurate than her testimony today, the weight of
the testimony becomes overwhelming and we submit that"
33')!: only one *conclusion can be reached, and that is that the
relief prayed for should be granted.
( d) Authorities.

The following cases are submitted in support of the principles above set forth, which we contend are controlling of
the issues here involved.

Fishburne, et ux. v. Fergicson's Heirs (1887), 84 Va. 37;
4 S. E. 575.
This was a suit instituted to cancel a deed to certain real
estate and personal property. The evidence showed acts
evincing· insanity on the part of the grantor, who was nearly
70 ye_ars of age., and that he suffered from mental and physical infirmities and was subject to hallucinations. The court
ordered an issue out of chancery and the jury found that the
grantor was insane at the time the deed was executed. The
court entered judgment thereon, setting aside the deed, and
on appeal the decision was affirmed.
The court, in delivering its opinion, said on page 578, as
follows:
'' After the death of his wife he became moody. • * "" And
about this time he became the victim of hallucinations or delusions {,!: * ~i: And many other contemporaneous acts and sayings on his part, evincive of insanity, are mentioned in the
evidence.' '
·
34*

*The same is true in the case at bar. See Exhibit,
Copeland No. 1, and Copeland Exhibit No. 3.
It is further stated on page 579:
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'' Numerous witnesses were examined * * '*'; and the great
weight of this evidence is that he was insane and not competent 11: * •."
The same is true in the case at bar.
On Page 579:
'' That he had lucid intervals there is no doubt; but all who
approached him on matter of business as several of the witnesses did, testified that they found him non cornpos mentis.
All the non-professional witnesses who knew hi1n most intirnately (italics ours) concur in saying that he was insane and
they give the grounds upon which they base their opinions.
This evidence was clearly admissible and· entitled to great
weight.''
The same is true in the case at bar. All of the witnesses
who knew Samuel Kaplan best and most intimately testified
that he was insane.
· On Page 580 it is said:
"Both of the subscribing witnesses testify that when the
deed was executed the grantor was in his right mind. And
other witnesses who were examined for the defendant give
it as their opinion that he was at that time competent to contract. • * * although derangement when alleged must be
proved, yet if a state of general derangement be once established, and a lucid interval is claimed to have afterwa1·ds prevailed at a particular period, then the burden of proof is on
the party alleging such lucid interval to show sanity and competence at the period the act was done and to which the lucid
interval refers. And the evidence applying to such interval
ought to go to the state and habit of the person, and not to
the accidental interview of any individual, or to the degree of
self-possession in any particular act.'' .
35*

*The only witness who testified in the case at bar as
to Samuel Kaplan's condition on the date of the execution of the change of beneficiary forms was witness Smyre,
whose testimony has already been criticised on page 25 of
this petition.
At page 581 it is said:
'' Extreme weakness will raise. an almost necessary presumption of imposition even when it stops short of legal in-
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capacity; and although a contract in the ordinary course of
things, reasonably made with such a person, might be admitted to stand, yet if it should appear to be of such a nature
as that such a person could not be capable. of measuring its
extent or importanGe, its reasonableness or its value, fully
, and fairly, it cannot be said that the law is so much at variance with commo:tl. sense as to uphold it.''

It would appear. that the facts in this case and the principles enunciated by the court cover the case at bar like a
blanket.
Shaaklett v. Roller (1899), 97 Va. 639; 34 S. E. 492.
Samuel Shacklett made a will when he was competent and
later destroyed the same. The court held that it was destroyed
at a time when he was incompetent. On appeal the lower court
was reversed, the court holding that the complainant had
failed to prove incompetence prior to l\farch 12, 1886, and
that complainant had failed to prove the will was destroyed
after that date. In delivering the opinion of the court it was
said:
·
36*

~,'Physicians, as this court has so often said, are considered as. occupying a high grade on such questions,
both because they are generally men 9f cultivated minds and
observation and because, from education and pursuits, they
are supposed to hav~ turned their attention more particularly
to such subjects, and therefore to be able to discriminate more
accurately,-especially a family physician. "' * .,,
In this connection it should be remembered that your petitioner has placed on the stand three doctors., all of whom were
familiar with the history of Samuel Kaplan. Dr. Parker's
office was near where Sam had worked; he had also treated
him on occasions. Dr. Amory examined him four times in
the fall of 1930, and Dr. Courtney sat on the lunacy commission, and all gave testimony in support of the contention of
your petitioner. Following the principle enunciated in the
case last cited, it is submitted that your petitioner is entitled
·
to :findings in his favor.

Jackson v. Counts (1906), 106 Va. 7; 54 S. E. 870.
This was a suit to set aside deeds to certain land and coal
rights on the g·rounds that the grantors were idiots and
mentally incapable of conveyi:11g their property. The lower
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court found that the grantors fell into that class of imbeciles
whose deeds are not absolutely void but voidable only. Since
the original g-rantees bad knowledge of the mentality of tµe
grantors, the deeds were invalid as to the original grantees
but valid as to subsequent grantees. The court, in delivering
its opinion, draws a distinction between a person, who, with
knowledge, deals with one mentally unbalanced and one who
so deals without knowledge, at page 872:

*" The general doctrine seems well settled that where
the grantee knows that the person with whom he is dealing is laboring under mental disability and overr.eaches him,
he is not entitled to reimbursement or indemnity on account
of the price paid. But the rule is otherwise where he deals
fairly with the person under disability, without knowledge
of his misfortune, in which case the purchaser must usually
be pla~ed in statu quo.''
37•

Bessie Kaplan knew Samuel Kaplan's condition; she gave
him no consideration for what he had given her. Sam eventually paid all the premiums on the policies; and Bessie
charged him for his care from Aug·ust 3, 1930, to March 3,
1931. There is nothing· that Sam's estate should return to
Bessie before requiring a cancellation of the cl1ang·e of beneficiary, since nothing has been received from Bessie to return.

Inge, Trustee v. Inge (1917), 120 Va. 329; 91 S. E. 142.
This was a chancery suit to reform certain deeds because
of the insanity of the grantor. Held the deed void because of
insanity. On appeal lower court affirmed. The court, in delivering its opinion, referred to the case of Fishburne, et ux.
v. Ferguson's Heirs ( sittpra )., with approval at page 145 of
the Southeastern Reporter, wherein it is stated that where
general insanity is established the burden of establishing· a
lucid interval is on the one alleging the same. It is believed
that the evidence unquestionably establishes the fact that
Samuel Kaplan was insane on August 3, 1930, and that Bessie
has failed to prove a lucid interval on October 13, 1930.
3g•

• Long v. Harrison, et als., 134 Va. 424; 114 S. E. 656
(1922).

Long was mentally deficient, a moron-idiot, or imbecile
in some degree, at birth. Judgments obtained and a bill was
filed to enjoin enforcement of judgments because the parties
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had knowingly overreached Long. The lower court denied relief, not believing, under the circumstances., that it had authprity to grant relief. On an appeal, the lower court was
reversed, and the matter remanded, with instructions to refer the matter to a master; that the judgments in question
were to remain valid only insofar as the consideration could
be proved, and that the burden of proof of establishing the
consideration would be on the defendants. On pages 656-663
of the Southeastern Reporter, the fallowing language is used:

'' In 1 Elliott on Contracts, Sections 157-9, pp.275-281, this
is said:
'' 'The contract of a person mentally weak, .on which account he is liable to imposition., will be set aside in courts of
equity if the circumstances justify the conclusion that such·
party has not exercised a deliberate judgment but has been
imposed upon or overcome by undue influence. * * * ' ''
In Fitzgerald v. Frankel, 109 Va. 605, 64 S. E. 942, is quoted
,vith approval the following excerpt from Hazelwood v. Forrer, 94 Va. 703, 27 S. E. 507:
'' A transaction may of itself and by itself furnish the most
satisfactory proof of fraud, so conclusive as to outweigh the
answer of defendants, or even the evidence of witnesses. The
circumstances attending and following a transaction are often
of such a character as to leave not even a shadow of a doubt
as to the real object and motive of the parties eng·ag·ed
39* in *it.* * * Experience attests that in a majority of cases
fraud can only be established by circumstances. The
motives and intentions of the parties can only be judg·ed of
by their actions, and the nature and character of the transaction in which they are engaged. They often furnish more
conclusive evidence than the most -direct testimony.'' * • *
''We do not think that young Lane was incapable of making any valid contract. He was capable of making simple contracts and of arriving at reasonable conclusions from uncomplicated facts, where his mind was not influenced to the contrary by the suggestions of others. But, as especially material in this case, his weakness was that he was abnormally
subject to the influence of any one who chose to exert it in
order to dominate and direct his action in any business matter. As said in Gates v. Cornett, supra, at page 427, 40 N. W.,
at page 772, a case striking·ly similar in its facts to that before us:
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'' 'He could transact business with honest people without
detriment or loss to himself, but easily fell a prey to the
vicious and designing.' ''
The above shows how far the court has gone where there
is only a weakening intellect. Therefore, there should be no
hesitancy about granting relief where there were .definite
signs of insanity before the doing of the thing complained of.
In Price's Ex'r. v. Barhmn (1927), 147 Va. 290; 137 S. E.
511, the court in delivering its opinion said on page 512 :

'' This was a suit to set aside a contract on account of mental
incapacity and undue influence. We have decided so many
cases involving these questions that the law of the subject is
well settled in this jurisdiction, and there is no occasion to
consider cases decided by other courts. Owing to the difference in the facts, one case affords but little aid in ar40* riving· at a correct *conclusfon in another. Each case
must be decided upon its own facts and circitmstances.
(Italics ours.)
'' While evidence of mental incapacity shortly before or
after the irincipal event is admissible because it throws light
on the probable mental condition at the time of such event,
still the crucial time at which capacity must exist is
the time of the factum-the time at which the act complained of was done. If mental capacity at that time is satisfactorily shown, it is immaterial what the capacity was before or after that time. In the determination of that question, however, the same weight is not attached to the testimony of all classes of witnesses. The testimony of attesting
witnesses to documents and of others present at their execution is entitled to peculiar weight. Physicians, also, it is held,
occupy a high grade on the question of mental capacity, both
because they are generally men of cultivated minds and observation, mid are supposed to have turned their attention to
such subjects, and because they are able to discriminate more
accurately than lay witnesses, and this is especially true of a
family physician, who hq,s attended the patient through the
disease which is supposed to have disabled his mind. (Italics
ours.) On the other hand, testimony of lay witnesses as to
the sanity of a person is dependent upon their capacity to
judge and their opportunity for making observations. When
they have made such observations, they may give their opinions based thereon as to mental capacity, but usually the extent of the observations has been so limited, and the char-
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acter of them so indefinite or inconclusive, as not to entitle
them to very great weight or consideration.''
The last four lines of the above case are certainly applicable to appellee's witnesses Held, Brenner, Smyre, and
Jacobs, and these are all the witnesses appellee produced who
in fact made _ any effort to refute appellant's evidence.

41 *

*Nugent v. Nugent (1931), 156 Va. 753; 159 S. :}TI.
185..

George R. Nugent was 61 years of age; on February 20,
1930, he gave to his brother, Thomas, 20 shares of stock in
the Citizens National Bank of Alexandria, and later asked
for its return, which was refused. The evidence showed that
plaintiff was in failing health; that he was married; had a
dependent wife, and had given to his brother, who was hale
and not dependent, over $8.,000.00, or two-thirds of his personal estate; that about 15 years before George Nug·ent had
a nervous break-down and went to a sanitarium in Battle
Creek, Michigan, where he remained for about three months
for treatment. Dr. Nicklin testified that he examined the
plaintiff first in 1920 and found him suffering frohi maniac
depressive insanity. He saw him in February, 1930, somewhere arouncil the 27th, and had seen him on seven or eight
occasions since. He stated that he was suffering from a recurrence of the mental disorder.
Dr. McCarthy was the family physician and attended him·
in July, August and September, 1929. He found the patient
restless, depressed and unable to sleep and always on the
verge of tears.
For the past sixteen months he had been unable to work
less than half his time, althoug·h his work was extremely
light. The lower coUl't refused relief. On appeal a de42* cree was *entered reversing the lower court and requiring the defendant to pay back to his brother the amount
received for the stock, together with interest.
In delivering the opinion., the court used the. following language:
''We are not dealing with the interest of creditors, and the
interest of no third party is di;rectly involved. A man may
make a gift to his brother, and snch an act is ordinarily no
badge of fraud, or of undue influenee, but the transaction itself may be so unusual and so counter to common experience~s to establish them b~yond peradventure. Dif~~-, .~vidence:
1s not necessary, and 1s not always at hand. TJtqae things

Samuel Kaplan, etc., v. Bessie Kaplan Copeland

:· 27

done in themselves frequently furnish conclusive proof. Tocld
v. Sykes, su.pra; Crowder v. Crowder, 125 Va. 80; 99 S. E.
746; Long v. Harrison, 134 Va. 424, 114 S. E. 656; Sanderson
v. Bell, 154 Va. 415, 153 S. E. 651; Allore v. Jewel., 94 U. S.
506, 24 L. Ed. 260.''
Counts v. Comits, 161 Va. 768; 172 S. E. 248 (1934).
This was a chancery suit to annul the marriage of Jessee
Counts to Lillian Counts, on the ground of insanity of Jessee
Counts at the time the marriage was solemnized between
them.
The evidence of lay witnesses as to his mental capacity at
the time of his marriage and prior thereto, including the
time ·of his :first attentions to appellant, to enter in.to a contract of marriage, is conflicting, though ''we think its weight
is to the effect that he was not mentally competent to so contract.''
43•
*The evidence of Dr. George A. Wright, who testified.
as to the seriousness of Jessee's mental disorder and
its effect upon his capacity to understand any transaction and
to enter into any legal or binding contractual relation is, in
part., as follows:

"Q. I will ask you Doctor, to state the type of his affiliction,
if it was ·of a chronic nature when he came here and if so
whether it has continued so since t
'' A. The diagnosis made at various times in the case of
Jessee Counts is dementia praecox hebephrenic type which
form of mental trouble is generally regarded by authorities
on nervous and mental diseases to be cl1ronic. His trouble
exists in its same nature.
'' Q. State whether or not the patient affilicted in the mental
condition as you have stated is capable of knowing or acting
in contracting or doing any legal business in your opinion 1
"A. This patient from the time of his original admission
and at the present time has been rated as insane and incompetent.''
On cross examination he testified:

"Q. To what extent, if any, do persons affilictecl as Jessee
Counts is, have lucid intervals 7
'' A.- In this particular type of mental trouble hebephrenic
dementia praecox the patient may at times appear or approach the normal, however, we have no case on record in
which this patient has regained bis normal mentality.
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'' Q. In your examination in chief you stated that in your
opinion Jessee Counts was mentally incapacitated from entering into a marriage contract, by that did you mean that one
must possess mental qualifications equivalent to enter into
any other contract in order for it to be a lawful marriage Y
"A. I would base my answer o;n that question on my knowledge of the mental condition of this type of case in general
which cases and which cas~ has been rated over a long period
of years as being insane and incompetent.''
44*

*Bibby .Y. Thomas, et al. (1935), 165 Va. 248; 182 S. E.
226.

In this case, the plaintiff, an old colored woman, became ill,
and had Jenny Thomas come to take care of her during her
illness. The attending physician testified that he had prescribed morphine for Alice Bibby. The lower court denied
the plaintiff relief; it was reversed on an appeal, and Judge
·Hudgins, delivering the opinion of the court stated, in part
as follows:
'' To bold this deed valid will render the grantor a pauper
for the remainder of her life. To set it aside will deprive the
gTantee of nothing previously owned by her ; as the record
clearly discloses, she has been amply repaid for the services
she has rendered the grantor. Mr. Justice Story, in Harding
v. TVheaton, Fed. Cas. No. 6051, 2 Mason, 378, said 'Extreme
weakness will raise an almost necessary presumption of imposition, even when it stops short of legal incapacity; and
though a cont~act in the ordinary course of things reasonably
made with such a person might be admitted to stand., yet if
it should appear to be of such a nature, as that such a person
could not be capable of measuring its extent or importance,
its reasonableness, or its valµe, fully and fairly, it cannot
be, that the law is so much at variance with common sense
as to uphold it.' Judge Lewis in Fishbitrne and Wife v. Fergitson's Heirs, 84 Va. 87, 110, 4 S. E. 575, 581, after quoting
the above said: 'It was accordingly declared to be settled
law that wherever there is great weakness of mind in a person executing a conveyance of land, arising from age, sickness, or any other cause, though not amounting to absolute
disqualification, and the consideration given for the property
is grossly inadequate a court of equity will, upon proper
45• •and seasonable application of the injured party, or his
representatives, or heirs, interfere, and set the conveyance aside; since from these circumstances, imposition or undue influence will be inferred.'
1
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''These principles are decisive of the case under review.
It follows that the decree from which the appeal was taken
must be reversed, and a final decree will be here entered restoring title to the property to appellant.''
So, in the case at bar., to set aside the change of beneficiary
will deprive Bessie Copeland of nothing previously owned
by her. Samuel Kaplan has paid bis own expenses and the
reco1~ds disclose that Bessie has charged the regular commission for handling his estate, Copeland Exhibit No. 5.
Ferguson v. Ferguson, et al. (1937), 169 Va. 77; 192 S. E.
774.

Judge Spratley,, in delivering the opinion in this case, stated,
in part, as follows on pages 778 and 780:

"It is well settled that mere weakness of understanding,
mere old age, or sickness, are neither of themselves sufficient
to show mental incapacity. It is equally well settled that extreme old age., weakness of mind, serious and disabling physical illness, may be a badge of fraud, especially where such
circumstances concur with circumstances of suspicion. These
latter circumstances form a nucleus about which other facts
and indications of undue pressure may be grouped. Whether,
under such circumstances, the influence is of such a nature
as to overcome the will and control of the testator, depends
upon the circumstances of each case. Fishburne v. Fer,gitson's Ileirs, 84 Va. 87; 4 S. E. 575; Long v. Ilarrison, 134 Va.
424, 114 S. E. 656; Redford v. Booker, supra; 6 R. C. L. 638;
and 28 R. C. L. 139, 145. * * *
46*
* Although a testator may be under no legal inca..
pacity to do a valid act, yet., if the whole transaction,
taken together with all of the facts, mental weakness being '
one of them, shows that the particular act was not attended
with the consent and will of his understanding, the act is invalid.• • ~
.
"The testimony of lay witnesses is of little value, except
to state facts. Since lay witnesses may not always be· able
to convey adequate ideas of appearances, they may, after
stating facts or particulars that they remember, be permitted
to sum up all of thefr impressions, remembered and unremembered, by giving· an opinion produced by such impressions.
They may sum up their impressions as to particular facts
and as to evident conditions appearing before them. Their
testimony is admissible for such weight and consideration as
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the jury thinks it entitled to, based upon the facts related.
The objection affects the weight of the testimony rather than
its admissibility.''
Story's Equity Jurisprudence., Vol. 2, Section 971, page
349:
'' An insane pers-on, or one non c01npos mentis, stands very
nearly upon the ·same footing as an infant with respect to
his right to rescind. his contract and ask for its cancellation..
In speaking of an insane person, it is not meant that he be
actually a raving maniac in order to be entitled to the relief1
but it is sufficient if he be in fact a non co1npos, whether his
mental capacity be much or little. A Court of Equity will
protect ·a non compos in the securing and enforcement of his
rights and especially where the other party to the contract
entered.into the agreement with him knowing his mental weakness at the time. Here there is an evidence of a deliberate
fraud,..:_an unfair advantage that may be taken by the stronger
over the weaker mind and when the parties thus deal with
each other there is no obligation on the part of the non co-mpos
to return the consideration received, or its equivalent, as a
condition precedent to his right of recovery. There is no
presumption that a non compos used the consideration
47,;:, received by him in the *trade for the purpose of supplying himself with the necessaries. It is incumbent upon
the seller to show by his pleadings, and to establish by evidence, that the money received was expended for necessaries 1
or that it was on hand at the time of the death of the non.
compos, or that it had been invested by him or for him and
for the benefit of his estate. In the absen~e of such proofs
there is no necessity for the return of the consideration. If
the mental weakness or unsoundness is known to the other
contracting party, neither the person laboring under the disability nor his representative is required to do more than
tender back what he has left of what his ward received. And
if the consideration passed to another no tender is necessary ..
The burden of proving both the insanity and the knowledge
of it bythe other contracting party lies upon the party seeking·
to avoid the contract; and when this has been established, the
lunatic can be charged only with such bel).efits as he actually
received. "
Story's Equity Jurisprudence, Vol. 1, Section 329, page
319:
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'' Closely allied to the fore going are cases where a person,
although not positively non compos mentis or insane, is yet
of such great weakness of mind as to be unable to gua1·d himself against imposition or to resist importunity or undue influence. And it is quite immaterial from what cause such
weakness arises; whether it arises from temporary illness,
general mental imbecility, the natural incapacity of early infancy, the infirmity of extreme old age, or those accidental
depressions which result from sudden fear or constitutional
despondency or overwhelming· calamities. For it has been
well remarked that altl10ug·h there is no direct proof that a
man is non compos or delirious, yet if he is a man of weak
understanding, and is harassed and uneasy at the time, or if
the deed is executed by him in extremis or when he is a
48* paralytic, it cannot be *supposed that he had a mind
adequate to the business which he was about, and he
might be very easily imposed upon.''
(2) "Were the Disability Pay11ients Made in Tritst for
S a11vuel Kaplan.?''

It has frequently happened in industrial insurance policies
where what is known as the "facility of payment clause'' has
been incorporated therein that litig·ation has ensued, and the
courts have on numerous occasions construed such policies
in this type of insurance. The first case was decided in New
,Jersey about 1889, and following that many states have
adopted the New Jersey doctrine, and, by the g-reat weight of
authority and reason, have held such clauses are merely a
convenience for the insurance companies; that where Ruch
payments are made the money so received is to be held in trust
for the use and benefit of the person entitled thereto.
If such a construction is applicable in industrial policies,
where there is only one payment to be made, then certainly
there is more reason that the same doctrine should be applicable in the instant case; for here, we have a policy in which
the death benefits were payable to the beneficiary; the disability payments were payable to the insured, and was so
49* worded that a 8 Change of beneficiary in no way affects
the payments of the disability benefits, except in one instance, namely, in the event of insanity. The whole policy is
written with the intent that the insured is to receive the disability benefits and at death the beneficiary shall take the death
benefits. The change of beneficiary form clearly indicates
that only was there a change as to death benefits. There is
about a line and a half under the heading ''Total and Permanent Disability", Sub-section (b), reading as follows: ''If
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disability results from insanity, payments will be made to the
beneficiary in lieu of the insured.''
This phraseology states that payment shall be made to the
beneficiary. It does not, however, say that the payment will
be the property of the beneficiary. The manifest intent of
this phrase is that it was inserted merely as a convenience
for the insurance company in making payments, and clearly
the doctrine adopted in the '' facility of payment clauses'' is
clearly applicable here, and that the beneficiary should hold
in trust for the use and benefit of the insured all payments received by reason of total and permanent disability.
A reading of the testimony g·iven by" Bessie Copeland in
this matter clearly indicates that she did not know that she
was entitled to any disability benefits. To hold other
50• than *as above contended would, in fact, be changing the
title to the disability benefits at a time when the subject
was insane.
It is thoug·ht that the following cases are abundant authority in support of the application of this well known principle:
Fulcher v. Parker, 169 Va. 479; 194 S. E. 714.
Atlantic-Life Ins. Co. v. Ring, 167 Va. 121; 187 S. E. 449.

'' Equity considers substance rather than shadow, reality
rather than form". Texas Co., Inc., v. Northrop, 154 Va. 428,
153 S. E. 659.
(3) "Was Not Bessie Kapla.n Coveland a de Facto Committee of Samitel Kapla!n on October 13, 1930, and Therefore Co·itld Not Lawful~J Deed With Her Ward?"

Bessie Copeland was asked the following question:

'' I notice on page 3 of your report to the Commissioner of
Accounts, as to your actions as committee of the estate of
Sam Kaplan, item No. 5 under Disbursements 1931: 'June
26., to check to Bessie Kaplan, room, board and laundry, eight
months, from August 3, 1930, to March 3, 1931, $45.00 per
month-$360.00?
"A. That is right" (T., p. 200).
'' Then you took care of him from August 3, 1930, to March
3, 19311

"A. Yes'' (T., p. 201).
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•''vVell, Sam needed some one to take care of him
*on August 3., 1930, and he needed some one all that
period of time up to March 3, 1931? There was no difference, was there f
'' .A.. No'' (T., p. 203) ..
51*

The record will show that only with the greatest difficulty
was this testimony obtained due to counsel constantly breaking in with objections deliberately calculated to inform the
witness how to answer. However, taking the evidence as a
whole, and the above evidence in particular, it conclusively
proves that Bessie knew from August 3, 1930, and from then
on that Samuel Kaplan was mentally sick. She took him in
charge, which was a very commendable thing for her to do, except that at the same time she attempted to and did strip
hi.m of all his worldly possessions. Should she not now be
estopped to deny that she was in fact a cle facto com11iittee
on October 13, 19301
·
·
The following is cited for authority that a court of equity
will not permit such conduct: ·
Fishburne, et ux. v. Fergi1,son's Heirs, 84 Va. 37; 4 S. E.
575.

The following excerpt from the opinion in this case is cited
with approval:
"Now, the rule is that where .one person stands in a relation
of special confidence towards another, so as to acquire
52• an habitual influence over him., ehe cannot accept from
such a person a personal benefit without exposing himself to the risk in a degree proportioned to the nature of their
connection of having it set aside as unduly obtained. Adams,
Eq. 184. And in Story's Equity the rule is even more strongly
stated as follows: 'Where the contract is between those who
sustain, or have lately sustained, any intimate and confidential relation, the law presumes the existence of that superiority and influence on the one pa.rt, and that co~fidence
and dependence on the other, which is the natural result of the
relation, and will accordingly decree the cancellation of the
contract, unless it appear affirmatively to have been equal and
just.' " Story's Eq.., Vol. 1, Sec. 329a.
( 4) "Did Not the Court Commit Error in Failing to Order on

its Own Motion mi Issue Out of Chancery?"

While it is contended that clearly the evidence is over-
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whelmingly in favor of appellant, yet there is a cha~ge of
fraud, a denial of a signature to an important exhibit, and a
charge of unduly influencing a man of weak mind, and if the
decision is for the appellee then. certainly there is a great conflict and one in which a jury should have passed on the credibility of the w1tnesses and should have had the opportunity
to observe their demeanor and conduct. It is contended
53* therefore that the ~court did commit error in not ordering an .i~sne out of chancery. Authority for this position is the following case :

Shoemaker v. Shoemaker, 112 Va. 798; 72 S. E. 684, which
case has been cited with approval.
(5) ''Was Not Bessie Kaplan Copeland Bound by Her .Ad-

missions?"
•-a-It is submitted that the Coui·t should have held that
Bessie I~aplan Copeland was bound to her admissions she
made, and she should be estopped to testify contrary thereto
thirteen year·s later. Manifestly, she was in a better position
to give the true facts in the first inst.ance.

Dickinson v. Boyd, et als., 167 Va. 90, 187 S. E. 479.
-b-It is submitted tha~ the Court erred in failing to find
that one of the admissions of Bessie Kaplan was in a judicial
proceeding', namely, the lunacy proceeding, in which she
was sworn and testified to a certain set of facts of which she
had knowledge, and that therefore she could not at a later
date testify contrary to her original testimony about the same
set of facts.

Keller v .. Norfolk, etc., Ry. Co . .(W. Va.), 167 S. E. 448. ·
~-c-It is submitted the Court erred in failing to find
that Bessie Kaplan Copeland, having first elected to
testify that Samuel Kaplan was insane on August 3, 19301
. which testimony was g·iven with knowledge of all the facts,.
was bound by her election. A party under our law cannot
"approbate" and "reprobate',. as is found in the language of
the Scotch law.
54*

· Hurley v .. Bennett, 163 Va. 241; 176 S. E.171.
-d-It is submitted that the Court committed error in
failing· tb hold that Bessie Copeland can make no stronger
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case than is shown by her own evidence, and that she is bound
by what evidence she gave as to what she saw and observed.
This is a familiar principle applied in tort actions, and we
can see no reason why the same principle should not be applicable under the facts in this case.
South Hill Motor Co. v. Gordon, 172 Va. 191; 200 S. E. 637.

THE DECREE OF THE LO"WER COURT.

Weight.
(a) It should be borne in mind when considering this point
that the lower Court decided this case on the *deposi55• tions and exhibits alone; that no evidence was taken before the Court. In such cases this Court has frequently
said that "it has little, if any, advantage of this Court in
determining the rig·hts of the cause.'' Therefore, it does not
carry the weig·ht of a verdict of a jury or of a decree where
the court itself heard the evidence. The situation in the
present case is one in which this Court can reach its own
conclusion and is in no way bound by the decision of the lower
Court.
Bernard v. Bernard, 132 Va. 155, 111 S. E. 2-27.

(b) In ''(a)'' above we discussed the weig·ht to be given
the decree as to factual matters. As to the application of the
law and in the construction of the cofltract of insurance there
is, of course, no presumption of the correctness of the lower
Court's decision in connection therewith.
(c) The Court below entirely ignores the documentary evidence which it is submitted is vitally important and the most
satisfactory evidence· in the record and should therefore be
given the greatest weig·ht in the determination of the issues
here involved.
56*
*(d) The Court below does not look with approval
on the terms of the insurance policy, but, however, ·
grants no relief. It is true that the insane person now has an
income of $60.00 per month from other insurance policies.
Yet could not he live better if he had the additional $80.00
per month to which he is entitled? And who can tell, in view
of the changing value of currency,, whether or not he will be
able to subsist in the future on the $60.00 per month derived
from other policies.
It is respectfully submitted that the Court now has the
opportunity to clarify the law of Virg·ini a on this point, and
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that the ends of justice would be better served by a decision
holding that the benefit payments made under such policies
are payments in trust for the use ~nd benefit of the insured.
CONCLUSION.

It is respectfully submitted therefore that your petitioner
bas carried the required burden of proof; that the decree
of the lower Court should be reversed; and that the
57* *change of beneficiary should be set aside and declared
a nullity. While we state the above in all seriousness,
yet if the Court should differ with our views in this connection, then, at least the decree of the lower court should be
reversed, and the payments made under the contract of insurance should be declared a trust fund for the use and benefit
of the estate of the petitioner. ·And, if the Court should differ with our views in this, then at least the decree of the lower
Court should be set aside and the whole matter be remanded
to· the lower Court f OI further investigation, with instructions
for the Court to order an issue out of chancery so that a jury
may pass on the credibility of the evidence.
·
PRAYER.
Your petitioner therefore prays that an appeal and su.persedeas may be awarded in order that the final decree complained of for the errors aforesaid before you may be caused
to come; that all matters in said cause may be re-heard; that
said decree may be revocsed and corrected; that such judgment be entered herein as should have been entered in the
lower Court, or that the decree of the lower Court be set
58"" aside and the cause *remanded to the lower Court for a
re-trial in accord with the directions of this Court, and
that your petitioner be allowed his costs.
If an appeal and su.persedeas is granted, this petition will
be adopted as the opening brief of petitioner.
STATEMENT REQUIRED BY RULE 9.
Counsel for the petitioner states that a copy of this petition was on the 10 day of April., 1944, delivered to Mr. James
G. Martin, opposing counsel now representing· appellee, and
that this petition was on the 11 day of April, 1944, filed with
the Honorable J. W. Eggleston, Justice of the Supreme Court
of Appeals of Virginia, in vacation.
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ORAL HEARL\TG REQUESTED.
Counsel for the petitioner desires to state orally the reasons for reviewing the decision complained of and respectfully requests that an opportunity therefor be afforded to
him.
*Respectfully submitted,
SAMUEL KAPLAN,
a p~rson non comvos mentis, who
sues by his sister and next friend,
Esther Kaplan.,
By RUSSELL T. BRADFORD,
Counsel.
Al\f OS CAMERON CROUNSE,
2907 Key Boulevard,
Arlington, Virginia.
RUSSELL T. BRADFORD,
1210 National Bank of Commerce Building,

Norfolk, Virginia,
Counsel for Petitioner.
I, Russell T. Bradford, 1210 National Bank of Commerce
Building, Norfolk, Virg·inia., an attorney practicing in the
Supreme Court of Appeals of Virginia, do hereby certify that
in my opinion the decree entered on February 5, 1944, by the
Corporation Court of the City of Newport News, Virginia,
as set forth in the record in this cause, should be reviewed by
the Supreme Court of Appeals of Virginia.
RUSSELL T. BRADFORD.
Received April 11, 1944.

J. W.E.
April 26, 1944. Appeal and sit-persedeas awarded by the
·
court. No bond required.

M. B. W.
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RECORD
VIRGINIA:
Pleas before the Corporation Court of the City of Newport News, at the court-house thereof on Saturday, the 5th
day of Fepruary, in the year One thousand, nine hundred
and forty-four.
BE IT REMEMBERED, that heretofore to-wit at Rules
held in the Clerk's Office of said Court on the third Monday
in January, 1941, came Samuel Kaplan, a person n,on comp<>
mentis, who sues by his sister, and next friend, Esther Kaplan, complainant, by counsel, and filed her Bill in Chancery
against Bessie Kaplan Copeland, which said Bill is in the
words and figures following, to-wit:
Virginia:
In the Corporation Court of the City of Newport News.
Samuel Kaplan, a person non compos mentis,. who sues by
his sister and next friend, Esthet Kaplan, Complainant,
v.
Bessie Kaplan Copeland, Defendant.
BILL OF COMPLAINT.
To tlie Honorable Herbert
aforesaid:

a~

8'11iith, Judge of the Court

Your complainant respectfully represents as follows:
(1) That your complainant brings· this suit pursuant to- an
order entered in this Court authorizing the same.
(2) That Samuel Kaplan, who was then sane., applied for
and received two policies of life insurance on October 14,
1929, the said policies being issued by the New York
page 2 ~ Life Insurance Company, one policy bearing number
10844231 and being in the principal sum of $5,000.00,
and the other policy being numbered 10898353, in the principal
sum of $3,000, both of said policies c.ontaining clauses providing for disability benefits in the aggregate of $80.00 per
month. The beneficiary named in both of these policies was
the insured, Samuel Kaplan.
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(3) That Bessie Kaplan Copeland (formerly Bessie Kaplan) a sister of Samuel Kaplan, on to-wit, October 13., 1930, at
a time wl1en the said Samuel Kaplan was non compos mentis,
induced and persuaded the said Samuel Kaplan to change the
beneficiary under both of said policies from himself to Bessie
Kaplan (now Bessie Kaplan Copeland).
(4) That on January 14, 1931, a disability claim was filed
by Bessie Kaplan {now Bessie Kaplan Copeland) with and
allowed by the said New York Life Insurance Company on
both of said policies; that shortly thereafter, namely, February 27, 1931, Samuel Kaplan was adjudicated to be insane,
and on March 9th, 1931, Bessie Kaplan (now Bessie Kaplan
Copeland) was appointed committee of the said Samuel Kaplan., a person non conipos nientis.
(5) That the said Bessie Kaplan Copeland, since January
14th, 1931, has been collecting from the said New York Lif~
Insurance Company the said-monthly benefits aggregating·
$80.00 per month, and has been appropriating the said benefits to her own use and benefit; that the said Samuel Kaplan
was insane on October 13, 1930, and has been insane ever
since, and is now insane.
page 3
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"\VHER.EFORE your complainant prays that the
said Bessie Kaplan Copeland (formerly Bessie Kaplan) may be made the party defendant to this bill and re·
quired to answer same, but not under oath, oath being· herebv
expressly waived; that proper process may issue; that said
change of beneficiary from Samuel Kaplan to Bessie Kaplan
(now Bessie Kaplan Copeland) may be cancelled, declared
null and void and held for naught; that the said defendant
may also· be required to turn over to the estate of Samue1
Kaplan all payments she has received as benefits from both
of said policies, together with interest thereon; that all necessary references may be had; and that your complainant may
have all such other and further and general relief in the,
premises as to the court may see fit to grant; and as in duty
hound she will ever pray etc.
SAMUEL KAPLAN.,
a person non compos ·mentis, who
sues by bis sister and next friend,
Esther Kaplan
By RUSSELL T. BRADFORD
Counsel
AMOS C. CROUNCE and
RUSSELL T. BRADFORD, p. q.
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The Defendant's answer which was filed at the
second March Rules, 1941, is in the words and fignres• following, to-wit:
In the Corporation Court for the City of Newport News,
Virg·inia.
Samuel Kaplan, who sues by his sister. and next friend,
Esther Kaplan, Complainant

v.

l\Irs. Bessie Kaplan Copla.nd, Defendant
IN CHANCERY.
ANSWER.
This defendant., in answer to the oill of complaint filed
against her by the above named complainant, for answer
thereof, or so much thereof as she is advised she should an·
swer, answers and says:
I. That she neither affirms nor denies the allegations in
paragraph 1, and calls for strict proof thereof.
II. That she neither admits nor denies the allegations in
paragraph 2 of the said bill, and calls for strict proof thereof.
III. That it is true, as alleged in paragraph 3, that the
beneficiary in each of the policies was changed from the estate of Samuel Kaplan to Bessie Kaplan, now Bessie Kaplan
Copland, but she denies that such changes were made at a
time when the said Samuel Kaulan was non cornpos 'lnentis;
but on the other hand., alleges that at the time of such changes
he was fully rational and clearly understood the purport of
changing the beneficiary in the said policies from himself to
his said sister, and that changes were made of bis own free
will and accord, and that it was his desire so to do.
page 5 ~ IV. The defendant admits the truth of the allegations in paragTaph 4 of the bill of complaint.
V. The said defendant specifically denies the allegations in
the 5th paragraph of the said bill, that the said Samuel Kaplan was insane on October 13, 1930, and has been insane ever
since, and is now insane, and that she has appropriated to her
own use any money to which she is not legally entitled, and
calls for strict proof thereof.
VI. The said defendant alleges that the change of beneficiary was made in the policies at a time when the said
Samuel Kaplan was fully rational and fully understood what
he was doing, and the purport thereof, and that it was made
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in accordance with his free will and desire, in consideration
of the insurable interests which the defendant had in the said
Samuel Kaplan, his love and affection for her as his sister,
and the care and consideration which she has always shown
him, and the many services of value and otherwise to .him
which she has rendered, and that she is the lawful beneficiary
under the said policies and entitled to the proceeds thereof,
and alleges that the said suit is filed not at the instance of
the said Samuel Kaplan, but on the contrary, by the volunt!iry act of the complainant, who has, without authority frolll
the said Samuel Kaplan, assumed the position of his next
friend herein,. against his will and desire ; and sh.e, the said
defendant, prays that the said bill may be dismissed at the
said Esther Kaplan's own proper costs and charges.
BESSIE KAPLAN COPLAND
BESSIE KAPLAN COPLAND
C. C. BERKELEY p.. d.
C. C. BERKELEY
page 6
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The complainant's first amended bill of complaint
filed February 27., 1943, subject to objection, which
is in the words and figures following, to-wit:
Virginia:
In the Corporation Court of the City of Newport News.
Samuel Kaplan, a person non, comvos mentis, who sues by
his sister and next friend, Esther Kaplan, Complainant
'l'.

Bessie Kaplan Copeland, Defendant
AME1'TDED BILL OF COMPLAINT.
To the Honorable Herbert G. Smith, Judge of the Court
aforesaid:
Your complainant respectfully represents as follows:
(1) That your complainant brings this suit pursuant to an
order entered in this Court authorizing the same.
(2) That Samuel Kaplan, who was then sane, applied for
and received two policies of life insurance on October 14,
1929, the said policies being issued by the New York Life
Insurance Company, one policy bearing number 10844231 and
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being in the principal sum of $5.,000.00, and the other policy
being numbered 10898353, in the principal sum of $3,000.00,
both of said policies containing clauses providing for disability benefits in the aggregate of $80.00 per month. The
beneficiary named in both of these policies was the insured,
Samuel Kaplan.
(3) That on.October 13, 1930, the beneficiaries in the said
twp'· life insurance were cbang·ed to Bessie Kaplan
page 7 ~ (now Bessie Kaplan Copeland) at a time when the
said Samuel Kaplan was incapable of making a
valid contract for the reason that the said Samuel Kaplan was
insane before October 13, 1930; was insane on that date, and
has been insane ever since that date.
( 4) That on October 13, 1930, Bessie Kaplan (now Bessie
Kaplan Copeland) fraudulently changed or fraudulently
caused the beneficiaries in the said life insurance policies to
be changed from Samuel Kaplan to Bessie Kaplan, now Bessie Kaplan Copeland.
(5) That on October 13., 1930, the said Bessie Kaplan unduly influenced the said Samuel Kaplan to change the beneficiaries in the two life insurance policies herein referred to
from Samuel Kaplan to Bessie Kaplan, now Bessie Kaplan
Copeland.
(6) That on January 14, .1931, a disability claim was filed
by Bessie Kaplan (now Bessie Kaplan Copeland) with or
allowed by the said New York Life Insurance Company on
both of said policies ; that shortly thereafter, namely, February 27, 1931, Samuel Kaplan was adjudicated to be insane,
and on l\farch 9th, 1931, Bessie Kaplan (now Bessie Kaplan
Copeland) was appointed committee of the said Samuel Kaplan, a person non compos mentis.
(7) That the said Bessie Kaplan Copeland., since January
14th, 1931, has been collecting from the said New York Life
Insurance Company the said monthly benefits aggregating
$80.00 per month, and has been appropriating the said benefits to her own use and benefit; that the said Samuel Kaplan
was insane on October 13, 1930, and has been insane ever
since, and is now insane.
page 8

~

WHEREFORE your complainant prays that the
said Bessie Kaplan Copeland ( formerly Bessie Kaplan) may be made the party defendant to this bill and required to answer same, but not under oath, oath being hereby
expressly waived; that proper pr~cess may issue; that the
said change of beneficiary from Samuel Kaplan to Bessie
Kaplan (now Bessie Kaplan Copeland) may be cancelled, declared null and void and held for naught; that the said de.
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fendant may also be required to turn over to the estate of
Samuel Kaplan all payments she has received as benefits
from both of said policies, together with interest thereon;
that all necessary references may be had; and that your complainant may have all such other and further and general relief in the premises as to the court may seem fit and ·proper;
and as in duty bound she will ever pray, etc.
SAMUEL KAPLAN.,
a person non compos mentis, who
sues, etc~
.
By RUSSELL T. BRADFORD., .
Counsel
page 9 ~

The complainailt's i,ecoiid amended bill of complaint, which was filed on March 10, 1943, subject
to objections., is in the words and :figures following, to-wit:

Virginia:
In the Corporation Court of the City of Newport News.
Samuel Kaplan, a person non co1npos 1nentis, who sues by
his sister and next friend, Esther Kaplan, Complainant
v.
Bessie Kaplan Copeland, Defendant
AMENDED BILL OF· COMPLAINT.
To the Honorable Herbert G. Smith, Judge of the Court
aforesaid:
Your complainant respectfully represents as follows:
(1) That your complainant brings this suit pursuant to an
order entered in this court authorizing the same.
(2) That Samuel Kaplan, who was then sane, applied for
and received two policies of life insurance on October 14,
1929, the said policies being issued by the New York Life
Insurance Company, one policy bearing ~umber 10844231 and
being in the principal sum of $5,000.00, and the other policy
being· numbered 10898353, in the principal sum of $3,000.00,
both of said policies containing clauses providing for disability benefits in the aggregate of $80.00 per month. The
beneficiary named in both of these policies was the insured,
Samuel Kaplan.
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(3) That on. October 13, 1930, the beneficiaries in the said
two life insurance policies were changed to Bessie Kaplan
(now Bessie Kaplan Copeland), at a time when the said
Samuel Kaplan was incapable of making a valid
pag·e 10 ~ contract for the reason that the said Samuel Kaplan was insane before October 13, 1930; was insane
on that date, and bas been insane ever since that date.
( 4) That on October 13, 1930, Bessie Kaplan (now Bessie
Kaplan Copeland) fraudulently changed or fraudulently
caused the beneficiaries in the said life insurance policies to
be changed from Samuel Kaplan to Bessie Kaplan, (now
Bessie Kaplan Copeland).
( 5) That on October 13, 1930, the said Bessie Kaplan unduly influenced the said Samuel Kaplan to change the beneficiaries in the two life insurance policies herein referred to,
from Samuel Kaplan to Bessie Kaplan., (now Bessie Kaplan
Copeland).
(6) That the said defendant has wrongfully appropriated
to her own use and benefit the disability benefits of $80.00 per
month ever since the said Samuel Kaplan was declared insane,
namely: February 27th, 1931, when, in fact, the said payments were made to the defendant as a convenience to the
Insurance Company, intending that said payments were to
be held in trust for the use and benefit of Samuel Kapla11.
(7) That on January 14, 1931, a disability claim was filed
by Bessie Kaplan (now Bessie Kaplan Copeland) with or
allowed by the said New York Life Insurance Company on
both of said policies; that shortly thereafter, namely, February 27, 1931., Samuel Kaplan was adjudicated to be insane,
and on March 9, 1'931, Bessie Kaplan ( now Bessie Kaplan
Copeland) was appointed committee of the said Samuel Kaplan, a person non conipos 1nentis.
page 11 ~
(8) That the said Bessie Kaplan Copeland, since
January 14th, 1931, has been collecting from the
said New York Life Insurance Company the said monthly
benefits aggregating $80.00 per month, and has been appropriating the said benefits to her own use and benefit; that
the said Samuel Kaplan was insane on October 13, 1930, and
bas been insane ever since, and is now insane.
WHEREFORE., your complainant prays that the said Bessie Kaplan (now Bessie Kaplan Copeland) may be made the
party defendant to this bill and required to answer the same,
but not under oath, oath being hereby expressly waived; that
proper process may issue ; that the said change of beneficiary
from Samuel Kaplan to Bessie Kaplan (now Bessie Kaplan
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Copeland) may be cancelled, declared null and void and held
for naught; that the said defendant may also be required to
turn over to the estate of Samuel Kaplan all payments she
has received as benefits from both of said policies, together
with interest thereon; that all necessary references may be
had; and that your complainant may have all such other and
further and general relief in the premises as to the court
may seem fit and proper; and as in duty bound she will ever
pray, etc.
·
SAMUEL KAPLAN,
a person non. comvos mentis, who
sues, etc.
By RUSSELL T. BRADFORD
Counsel
page 12 }·

The defendant's demurrer to amended and supplemental bill, filed on Marc.h 18, 1943, is in the
words and figures following_, to-wit:
In the Corporation Court for the City of Newport News,
Virginia.
Samuel Kaplan, who sues by his sister and next friend,
Esther Kaplan, Complainant

v.
Mrs. Bessie Kaplan Copland, Defendant
IN CHANCERY.
DEMURRER TO AMENDED AND SUPPLEMENTAL
BILL.
The defendant says that the amended and supplemental
bill tendered for filing herein is not sufficient in law, and
moves to reject the same for the following· reasoni:,,
(a) Paragraph 3 of the said amended and supplemental
bill alleges that Samuel Kaplan was insane before and after
October 13, 1930, and has been insane ever since, and for that
reason was incapable of making a valid contract; and paragTaph 4 alleges that the defendant on that date chang·ed, or
fraudulently caused the beneficiary in the life insurance policies to be changed from Samuel Kaplan to herself; and it is I
further alleged in paragraph 5 that on the said date, the said
Bessie Kaplan influenced the said Samuel Kaplan to change
the beneficiary in the policies to herself; and the 7th paragraph ag·ain alleges that Samuel Kaplan was insane on Octo-
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ber 13, 1930, has been insane ever since, and is µow insane.
(b) If Samuel Kaplan was insane on October 13, 1930., the
time of ..the change of beneficiary to the defendant,
page 13 ~ he ·was hot only incapable of making a contract,
but was incapable of changing his beneficiary;
therefore, the entire case rests upon the question as to whether
he was insane on October 13, 1930, when the change of beneficiary was made; and the alleg·ations that the 4efendant unduly influenced the said Samuel Kaplan to make the change
of beneficiary contradict the allegations of his lack of capacity to make such· change, and the allega ti.on that the defendant influenced the said Samuel Kaplan to make the change
of beneficiary contradicts the allegation in the 4th paragraph,
which is that the defendant fraudulently changed or fraudulently caused the beneficiary to be changed, which latter allegation is in tl1e alternative, separated by the disjunctive ''or''
thereby making two separate, distinct and different allegations.
( c) That the whole of the said bill is for the said reasons.,
multifarious, conflicting in substantial allegations, and confusing.
·
(d) Counsel for the complainant attempts to evade the only
issue that may be made in this cause, which is, whether Samuel
Kaplan was capable on the 13th day of October, 1930, of
changing the beneficiary in the insurance policies, as the.issue
cannot be made as to his capacity to negotiate a. contract. The
only contract is the one between the insurer and the insured,
and the matt.er of making a contract is not involved, but simply the matter of sufficient mind to make one near and dear
the beneficiary under the policies,. which could be changed at
any time by the insured.
page 14 ~

BESSIE KAPLAN COPLA:t\T])
By CHARLES C. BERKELEY
l1er attorney

page 15 ~

The Defendant's Answer to amended and supplemental bill filed herein on March 18, 1943., is in
the. words and figures following·, to-wit:
In the Corporation Court for the City of Newport News~
Virginia.

t

Samuel Kaplan, who sues by his sister and next friend,
Esther Kaplan, Complainant
'V.

Mrs. Bessie Kaplan Copland,. Defendant
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SUIT IN CHANCERY.
ANSWER TO .AMENDED AND SUPPLE:MENTAL BILL.
The defendant, without waiving the demurrer to the
amended and supplemental bill, for answer thereto, or to so
much thereof as she is advised she should answer, answers
and says:
1. The amended and supplemental bill was presented to the
Court for filing at a time when the case was called for hearing, at a day set for such hearing, after all of the evidence
of both of the parties had been submitted to the Court, and
counsel for the complainant and the defendant declared that
they had no intention of taking any further evidence in this
case, and the argument in the cause then proceeded.
2. The defendant alleges and asserts that certainly no
amendment could be made to the original bill in this cause at
such time unless such amendment conformed to the facts as
shown bv the evidence.
"
3. The defend ant denies each and every allegapage 16 ~ tion in the amended and supplemental bill as therein alleged., and asserts and alleges that not one
iota of evidence appears in the record which in the most remote respect sustains the allegations in the 4th paragraph
of the amended and supplemental bill that the defendant
fraudulently changed or fraudulently caused the beneficiary
in the said pol~cies to be changed from the policy-holder to the
defendant. The entire positive, uncontradicted evidence is
that the defendant did not even know that such change of
beneficiary had been made until sometime after it had been
. done, and did not even know as late and later than the 9th
day of March, 1931, when she qualified as committee of
Samuel Kaplan, that even if she had been made beneficiary,
that she, under the facts and terms of the policies, would be
entitled to the disability benefits until the Insurance Company, about March 24, 1931, sent her such checks., payable to
her personally for such disability benefits, and even then did
not understand it to be a fact that she was entitled to same
until she was so informed by an agent of the said Insurance
.Company, and, therefore, there is not one iota of evidence
in the entire record which intimates that she fraudulently
changed or fraudulently caused such chang·e in beneficiary,
nor is there any evidence that she unduly or otherwise, or in
any respect, influenced tlle policy-holder to make such change
of beneficiary in the said policies.
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4. The defendant further denies that the said Samuel Kaplan was insane on or before October 13, 1930., and that he
has -been insane ever since, and that be was not capable of
making· a valid contract and of changing the benepage 17 ~ ficiary in the policies on that date and afterwards
for the same reason, and she alleges that the evidence in the entire record shows that he was entirely rational
and sane on the 13th dav of October, 1930, and for a long
time thereafter, and was fully capable and mentally qualified
to make the said cbang·e in beneficiary that ,vas made in the
said policies; the only evidence as to his mental condition on
that date was given by :Mr. Smyre, the insurance agent.
5. The defendant further alleges that the said Samuel Kaplan was lawfully declared insane on the 27th day of February,
1931, and that such finding on insanity, together with the
terms of the insurance policies in question, automatically
fixed her right to the disability benefits under the said policies., though at both times she did not know that she was entitled to any of same, and that she accepted the post as committee in good faith, intending in good faith to look after the
best interests of her ward and to accord to him all of bis
property rights in the proceeds of all policies which he had
at the time and in the said two New York Life Insurance
· policies; and having undertaken in good faith such duties,
that she bas ever since in good faith and for the best interests of the said Samuel Kaplan looked after him and taken
care of him, and save¢1 bim from being a lonely, demented
person in a State or private insane asylum, without the attention of anyone near to him to see that his necessary wants
are provided for; that she did everything for him in his early
sickness and after he was declared insane without
page 18 ~ any hope of pecuniary reward the ref or up to and
after the 24th day of March, 1931, and supplied
him with every necessary comfort and personal convenience,
which he could never have gotten in any State or private
sanatorium; that her right to the proceeds of the policies
came to her without any connivance on her part, and that instead of its working· any hardship on Samuel Kaplan, it has
inured only to his benefit, and bas compensated her to some
extent for the tender care and consideration which she bas
accorded him ever since he was taken sick, and will continue.
to do so, and without which she would have been, and would
now be unable to see that he was and is provided with all
such comforts and tender ca.re.
The contention of counsel for the complainant that the defendant should turn over to the complainant all of the proceeds of the said two policies, which are leg·ally and justly
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hers, is entirely without merit. There is no more reason why
she should turn the proceeds of these two policies over to her
ward than any of her other property or property rights.
The evidence further shows, without contradiction, that
when the premiums on the two policies and the other policies, all amounting to $14,000.00, came due and payable, at a
time when the insured was without a job and without any
money,, and was living at her personal expense and could not
pay the said premiums on the said policies, that but for the
fact that she advanced the money and paid the said premiums
for him, he would have bad no insurance, as all of
pag·e 19 ~ the policies would have lapsed, and there would
be no sick benefits from ·any of the said policies
for the insured, or any other person, all of which she here
alleges; that this attempt to amend the bill at this time with
allegations in absolute contradiction of the positive evidence
in the case is without merit.
And the defendant now having answered the said amended
and supplemental bill, prays that the same, and the original
bill in this cause, be dismissed for want of evidence to support them.
And she will ever pray, etc.

BESSIE KAPLAN COPLAND
By CHARLES C. BERKELEY
CHARLESC.BERKELEY
her Attorney
page 20
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And at another day, to-wit. At a Corporation
Court held for the City of Newport News., on Saturday, the 25th day of September, in the year 1943.

Virginia:

In the Corporation Court for the City of Newport News.
Samuel Kaplan, who sues by his sister and next friend,
Esther Kaplan, Complainant
V.

Bessie Kaplan Copland, Defendant.

ORDER.
This cause came on this day upon the motion of the def endant, by counsel, that she be permitted to file in writing her
motion to reject both_ the first and second amended bills, and
her grounds therefor, the se~ond amended bill being ;filed
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herein subject to objection of counsel for the defendant, and
counsel for the complainant, at the time of tendering the second amended bill on March 10, 1943, requested to be permitted
to withdraw the first amended bill., which was tendered on
February- 27, -1143, which motion of the defendant to reject
both of the. saia amended bills and the grounds therefor is
hereby ordered filed.
page 21 ~

The defenda~t 's motion to reject amended bills,
which was filed herein on September 25, 1943, is
in the words and figures following, to-wit:
In the Corporation Comt for the City of Newport News,
Virginia.
Samuel Kaplan, who sues by his sister and next friend,
Esther Kaplan, Complainant

v.

Bessie Kaplan Copland, Defendant.
MOTION TO REJECT AMENDED BILLS.
Motion to reject the first amended bill of complaint offered
in open court on the 27th day of February, 1943, for the reasons then stated and as set out-in the motion to reject same
:filed herein on the 18th day of March, 1943., in accordance
with the order presented at that time, which is endorsed,.
''Seen, Russell T. Bradford"; and for the further reason
that :Mr. Bradford, counsel for the complainant, on the. loth
day of March, 1943, filed, subject to objection of counsel for
the defendaut, a second amended bill of complaint and requested permission to withdraw the first amended bill of ·
complaint by his letter of date March 9; 1943., filed in the
papers with the second bill of complaint; and also moves to
reject both the first and the second bills of complaint for the
following reasons;
First, they are both multifarious, because the basis and entire ground of the suit, as set out in the origfaal
page 22 ~ bill of complaint, in paragraph 3 thereof, are that
on October 13, 1930, at a time when the said Samuel
Kaplan was non compos tnentis, Bessie Kaplan, the defendant
induced and persuaded him to change the beneficiarv under
both of the policies. This is the allegation on which the depositions were taken, and counsel for the complainant announced at the hearing on the 27th day of February, 1943,
that he did not desire to take any further depositions; and
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the said second amended bill of complaint, which counsel for
the complainant has requested to be permitted to withdraw,
ar-e likewise multifarious for the f ollowiug reasons :
(a) The 3rd paragraph in both the first and second amended
bills alleg·e that on October 13, 1930, the beneficiary in the
said two life insurance policies was changed to Bessie Kaplan (now, Bessie Kaplan Copland) at a time when the said
Samuel Kaplan was incapable of making a valid contract, for
the reason that the said Samuel Kaplan was insane before October 13, 1930, was insane on that date., and has been insane
ever since that date; without alleging that he was induced
and persuaded by Bessie Kaplan to make such change of
beneficiary, as alleged.
(b) The 4th paragraph of both the first and second amended
bills allege that on October 13, 1930, Bessie Kaplan (now,
Bessie Kaplan Copland) fraudulently chang·ed, or fraudulently caused the beneficiary, in the said life insurance policies to be chang·ed from Samuel Kaplan to Bessie Kaplan
(now, Bessie Kaplan Copland), this allegation charging fraud
being not only new, but being alleged in the alternative, and
the allegation of fraudulently changing or fraudupage 23 ~ lently causing to be changed being a new, distinct,
separate and different allegation with the disjunctive or, instead of being coupled with the conjunctive and,
ancl, the ref ore, alleging two separate and distinct causes of
.
suit in the same paragraph.
(c) That the 5th paragraph in both the first and second
amended bills allege that on the 13th day of October; 1930,
Bessie Kaplan unduly influencea. the said Samuel Kaplan to
change the beneficiary in the two life insurance policies herein
referred to from Samuel Kaplan to Bessie Kaplan (now,
Bessie Kaplan Copland) without alleging that Samuel Kaplan was insane at that time, and without alleging that he was,
at that time, incapable of making such change of beneficiary.
(d) Paragraph 6 of the first amended bill and paragraph 7
of the second amended bill allege that on January 14, 1931,
a disability claim was filed by Bessie Kaplan with or allowed
by the said New York Life Insurance Company on both policies; that shortly thereafter, namely, February 27, 1931
Samuel Kaplan was adjudicated to be insane., and on March
9, 1931, Bessie Kaplan (now, Bessie Kaplan Copland) was
appointed committee of the said Samuel Kaplan, at nresent
·non compos mentis.
..
This allegation, wholly without merit, has no relation to
the issue in the cause, nor to the new issues sought to be in-
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jected into it by the said amended bills, and contradicts the
evidence in the case, instead of conforming to same.
( e) Paragraph 7 of the first amended bill alpage 24 ~ leges that the said Bessie Kaplan, since January 14,
1931., bas been collecting from the said New York
Life Insurance Company the said benefits of $80.00 a month
and has been appropriating· the said benefits to her own use
and benefit; that the said Samuel Kaplan was insane on the
13th day of October, 1930, has been insane ever since, and is
now insane; and paragraph 6 of the second amended bill
makes the same allegations as to the collection, and adds
"that on February 27, 1931, the said Samuel Kaplan was declared insane, when in fact, the said payments were made to
the defendant as a convenience to the Insurance Company, intending· the said payments to be wholly in trust for the use
and benefit of Samuel Kaplan!''
This allegation is at variance with the evidence of Mr. J. I-I.
Burnett, the insurance agent who testified that the proceeds
of the policies were payable to the defendant, personally,, and
that she was solely entitled to same as the beneficiary under
the said policies, and at variance with the terms of the policies, and is fu\·ther at variance with the evidence, the evidence
being that the collections made by Bessie Kaplan dated from
the 9th day of March, 1931, after she was qualified as committee for Samuel Kaplan.
(f) The 8th paragraph of the second bill of complaint
makes the same allegation as to the payments to the defendant since January 14, 1931 (which is at variance with the evidence), and further alleges that she has been appropriating
the said benefits to her own use and benefit (which she was
and is entitled to do, as stated above), and also further alleges that Samuel Kaplan was insane on October
page 25 ~ 13, 1930, has been insane ever since, and is now in•
sane.
Second. The said allegation that Samuel Kaplan was insane before October 13, 1930, is at variance with the evidence,
as no one has testified, as shown by the evidence, that he was
insane before that date, and all of the allegations above referred to stating; that he was insane on October 13, 1930, are
at variance with the evidence, as the only evidence as to his
mental status on that date is the evidence of l\fr. Smvre that
he was perfectly rational and knew what he was doing on
that date when he made the change of beneficiary; and it is
also at variance as to the date of January 14th, the time of
payments to the defendant., as the evidence is that the per-
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sonal payments began to her from the 9th of March, 1931; and
the alleg·ation that he has been insane ever since is also at
variance with the evidence, as all of the evidence shows that
lie was rational in the months of October, November and De·
cember, certainly up until about Christmas, 1930.. These two amended bills of complaint make out four new
cases, the 3rd paragraph of· the second bill resting solely on
the ground that he was insane before, and insane since the
13th of October, 1930, which is at variance with the allegation
in the original bill and with the evidence.
Also, the 4th paragraph makes an entirely new charge, that
the defendant changed the beneficiary; and also another entirely new charge., that the defendant caused the beneficiary
to be changed.
The 5th paragraph makes out an entirely new case, in that
it charges that the defendant unduly influenced
page 26 ~ Samuel Kaplan to change the beneficiary, without
alleging that he was insane at the time.
All of these alleg·ations are at variance with each other,
and with the evidence.
If the complainant is entitled to amend his bill at this time,
certainly not otherwise than to conform to the evidence in the
case. .And in no case is he entitled to now allege a distinctly
new case, or to make out a different case.
It is submitted that the first and second amended bills
should be rejected for the reasons stated, and the cause decided on the original bill of complaint and the evidence.
BESSIE K. COPLAND
By CHARLES 0. BERKELEY
CHARLESC.BERKELEY
her Attorney
page 27
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Aud now, at this day to-wit: Being the day and
year first herein written, the 5th day of February,

1944.
Virginia:
In the Corporation Court for the City of Newport News.
Samuel Kaplan, who sues by his sister and next friend,
Esther Kaplan, Complainant
v.
Bessie Kaplan Copeland, Defendant.
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FINAL DECREE.
This cause came on this day to be finally heard upon the
bill, the :first. and second amended and supplemental bills., the
answer to ~he bill and the demurrers, the motions to reject the
:first and second amended and supplemental bills and the answers to both of same, the depositions taken herein, the oral
argument by counsel for the parties, the briefs, and all other
papers :filed herein; all of which the court took time to consider.
The question raised by. the pleadings and the evidence is
whether or not Samuel Kaplan was sane on October 13, 1930,
and whether or not on that date he was unduly influenced by
his sister, Bessie K. Copeland.
The court :finds for the defendant on all issues raised; the
written opinion of the court is hereby made a part of the record in this cause.
IT IS THEREFORE ADJUDGED, ORDERED AND DECREED that the bill, and the first. and second amended and
supplemental bills be and they are hereby dismissed., and that
the defendant recover from the estate of the inpage 28 ~ competent her accrued costs in this cause as taxed
by the Clerk; to all of which the complainant, by
·counsel, excepted.
And the complainant having signified her intention to apply to the Supreme Court of Appeals of Virginia for an appeal from said decree, and having requested the suspension
of the operation of said decree pending said appeal; and the
court being of opinion that under the provisions of Section
6351 of the Code of Virginia, the complainant is not required
to give a suspending· or appeal bond.
IT IS THEREFORE ADJUDGED, ORDERED AND DECREED that the operation of said decree be and the sanie is
hereby suspended for a period of sixty days from the entry
hereof, to allow the complainant to present a copy of the record in this suit, together with her petition for appeal to said
court.
And this decree is :final.
page 29

~

The written opinion of the Court filed herein on
the 5th day of February, 1944, and made a part of
the :final decree herein is in the words and figures following,
to-wit:
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December 16, 1943.
Captain C. C. Berkeley,
Attorney at Law:,
First National Bank Building,
Newport News, Virginia
Re: Samuel Kaplan, who sues by his sister ancl
next friend, Esther Kaplan

v.

Bessie Ka plan Copeland
Dear Captain :
This case presents many interesting questions, the law involved has been ably presented by counsel, and there seems
to be very little difference of opinion as to the basic law.
Bnfortunately, the time element plays a very important ·
part in the determination of the main issue involved. The
Court is asked to decide whether Samuel Kaplan was non
co1npos nientis on October 13, 1930. The evidence introduced
was taken more than eleven years after the said Samuel Kaplan was formerly adjudicated insane. It is agreed that
Samuel Kaplan was sane in Aug·ust, 1930, he was insane on
the 2-7th day of February, l931., the change in the beneficiary
was made on October 13, 1930. At what time did
page 30 ~ Kaplan become non co11ipos 1nentis, so that he was
unable to transact the business of changing his
beneficiary Y
From the evidence, taken eleven years later, the Court cannot say that he was incapable of changing his beneficiary on
October 13, 1930. The evidence introduced by the complainant, is both conflicting and vague. The doctors throw very
little light on the question, and in the opinion of the Court,
they were unable to determine what condition the said Kaplan was in on October 13, 1930. The only person dealing with
Kaplan on that day thought he was all right mentally.
The second question involved: "Was Kaplan on that date
unduly influenced by the said Bessie K. Copeland, the beneficiary." The Court is of the opinion that the evidence does
not show this to be a fact. Bessie Copeland., his sister, was
the only person the said Samuel Kaplan would naturally substitute as his beneficiary, under normal conditions; this he
did. She had looked after his interest, he was residing with
her, and she seemed to be about the only person he could rely
upon.
·
While the Court does not look with approval on the insur-
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ance policy, and thinks that such a policy opens the door to
fraud, yet it was a contract between the company and the insured, which the Court cannot set aside. In this case, it does
not seem to have worked a hardship on the insane person.
The beneficiary is now receiving payments under the policies. If the contentions of the complainant were sustained,
this money would be paid to the estate. The insane person
·
would be in no better position or receive any difpage 31 ~ ferent treatment. The sister, Esther Kaplan, who
broug·ht this suit as the next friend of the said
Samuel Kaplan, a person non cornpos mentis, would share
in this estate. She is naturally interested to this extent, although she waited for a period of eleven years before showing such interest. The interest of Samuel Kaplan would in
no way be improved.
The Court, therefore, finds for the defendant, on all issues
raised.
If you will present an order, based on the above findings,
I will enter same.
Yours very truly,

HERBERT G. SMITH
Judge of Corporation Court.
HGS:EH
page 32
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Index.
In the Corporation Court of the City of Newport
News, Va.

Samuel Kaplan, who sues by his sister and next friend,
Esther Kaplan., Complainant,

v.
Bessie K. Copeland, Defendant.
IN CHANCERY.
Depositions of witnesses taken before T. M. Phlegar, a
Notary Public for the State of Virginia at Large, pursuant
to notice hereto annexed, at the offices of C. C. Berkeley, Esquire, 403-404 First National Bank Building, Newport News)
Virginia, at 10 o'clock A. l\L, to be read as evidence on behalf
of the complainant in the above entitled cause pending in the
Corporation Court of the City of Newport News, Virginia.
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F. B. Barham.
Present: Russell T. Bradford, Esquire, and Amos Crounse,
Esquire, Counsel for the complainant.
C. C. Berkeley, Esquire, Counsel for the defendant.
Phlegar & Tilg·hman,
Shorthand Reporters.,
Norfolk-Richmond, Va.
~

Mr. Bradford: Let the record ,show, Mr. Reporter, that joint motion was made by counsel as
to the exclusion of all witnesses, which motion is to be effective during the taking of all the testimony, both as to the
complainant and as to the respondent.
page 34

F. B. BARHAM,
called as a witness on behalf of the complainant., having been
first duly sworn, testified as follows:
Examined by Mr. Bradford:
Q. Please state your name.
A. F. B. Barham.
Q. ·where do you live, Mr. Barham?
A. 312 51st Street, Newport News, Virginia.
Q. What is your business, please?
A. Clerk of the Corporation and Circuit Courts of Newport
News.
Q. Mr. Barham, you have been requested to produce at
this hearing· a record of your court pertaining to a commission that was held on Samuel Kaplan on the 27th of February,
1931. Have you produced that document Y
A. Yes, sir, I have it.
Q. That is the original copy that is filed in the Clerk's
Office?
page 35 ~ A. That is right.
Q. -recording those proceedings?
A. Yes, sir.
0

Mr. Bradford: It is stipulated by and before counsel that
the original is introduced as Complainant's Exhibit 1, and,
at the ·conclusion of the hearing, the orig'inal may be withdrawn and returned to the Clerk, and a copy thereof substituted.
Mr. Crounse: I would like to call Mrs. Copeland as an
adverse witness.
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BESSIE K. COPELAND,
the defenda~t; 'having been called as an adverse witness, and
duly sworn,. t~~tified as follows:
Examined by Mr. Crounse:
Q. ·will you state your name, residence, and occupation T
A. Bessie Copeland.
Q. What is your residence Y
A. 18 Claremont Avenue, Hampton, Virginia.
Q. And your. occnpation Y
A. Buyer.
Q. ·what was your maiden name., please!
A. Bessie Rose Ka plan.
Q. What were the names of your parents, please¥
page 36 ~ A. My father's name was Joseph Myer Kapla~
and mother's name was Katie Kaplan.
· Q. Is either one of them living at the present timeT
A. No, sir.
Q. Will you give us the date, as near as you can, of both
your father's death and your mother's death?
A. Mother died April 27, 1923.
Q. And when did your father die Y
A. October 12, 1929.
Q. How many children did your mother and father havef
A. Six.
Q. How many of them survived your father at the time of
his death?
A. Six survived Father's death.
Q. How many of them now survive f
A. Four of us.
Q. What are their names, please?
A. One sister, Mrs. Louise Rosenberg.
Q. What is her address Y
A. 743 32nd Street.
Q. Newport News, Virginia f
A. Newport News. Then Esther Kaplan. I don't know
her address; it is in Washington. And one brother, Samuel
Kaplan. His address is 18 Claremont Avenue., Hampton, Virginia.
Q. And yourself T
A. And myself.
page 37. ~ Q. And there are two of the children dead f
A. Two are dead.
Q. Did they leave surviving them any children?
A. One left three; the oldest brother left three.· The othc r
brother left two.
•
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Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
your

·when did your oldest brother die, please?
He died January 12, 1'9-I believe it was 1932.
Is his widow surviving?
His widow is surviving.
How many children?
Three children.
Where do they live 1
Baltimore, Maryland.
Do you know the address?
125 McMeechan Street, Baltimore, Maryland.
And you had another brother, you say?
Yes, sir. He passed away December 13, 1936.
What was his name?
Frank Kaplan.
Did he leave a widow and any children V
A widow and two children.
·where are they residing?
In Richmond, Virginia, 2730 vVest Grace Street.
Can you give me, please., the names of the widow of
brother who lives in Baltimore, and the children?
A. Yes. Mrs. Ida Kaplan, and the children-the
page 38 ~ oldest boy is Sidney Kaplan; Frank Kaplan; and
the little girl is Gloria Kaplan.
Q. And the children of the surviving widow in Richmond,
please.
A. Mrs. Hazel Kaplan is the widow, and Gloria Kaplan is
the older girl, and Annie Kaplan is the younger.
Mr. Berkeley: Counsel for Mrs. Copeland wishes to state
that the testimony does not appear to be such as could not
have been gotten from the client of the counsel for the complainant in the case, and therefore, there is no reason, so
fa.r, for calling this witness as an adverse witness., and wishes
to object to the evidence taken, and asks that it be stricken
out on that ground.
Mr. Crounse: It is just the foundation laid for further
questioning.
By .Mr. Crounse:
Q. Now, you say your brother, Samuel Kaplan, is residing where, please?
A. 18 Claremont A venue, Hampton, Virginia, with me.
Q. With you? .How long has be been residing there?
A. Since March 26, 1940.
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Q. Prior to the time he came to reside with you, where
was he residing?
.A. With bis sister., l\irs. Ida Rosenberg, 743 32nd Street.
Q. To your knowledge, during the lifetime of
pag·e 39 ~ Samuel Kaplan, did be take out any insurance policies on his life?
A. Yes.
Q. Do you. know with what company or with what companies these insurance policies were taken out?
A. Yes, I do.
Q. ·what were the names of the companies, and the amount
of insurance taken out by him 7
A. He has $2,000 with the Travelers Insurance Company.
By Mr. Berkeley:
Q. I did not hear you.
A. $2,000 with the Travelers Insurance Company.
By :M:r. Crounse :
Q. When was that taken out?
.l\.. I cannot give you the dates. They are on the policies.
Q. Have you that date at home?
A. Yes, I have those dates.
Q. ·wm you furnish it to us?
A. They can be furnished, yes.
Q. And you will furnish it?
A'. Yes.
Q. What other insurance policy does he l1ave f
A. He has $2,000 with the Equitable Life Insurance Company.
Q. Do you know the date that it was taken out?
page 40 ~ A. No, sir.
Q. What others, please?
A. He has $10.,000 with the New York Life.
·Q. Was that in more than one policy?
A. That is in three policies.
Q. What are the amounts of each policy?
A. There are two at $2,000-no; one at $2,000, one at $3,000,
and one at $5,000.
Q. vV ere these all taken out at or about the same time?
A. No, sir.
Q. Can you give us the dates when they were taken out f
A. I cannot.
Q. Have you the policies in your possession?
A. Yes.
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Q.
A.
Q.
A.

Will you furnish the dates when they were taken out?
I can.
.
And the names of the policies?
Yes. I believe Mr. Bradford has them.

Mr. Berkeley: I have two policies, anyhow.
By Mr. Crounse:
Q. Taking the first policy mentioned by you, the Travelers
Insurance Company, who was named as beneficiary in that
insurance policy?
A. I don't know whether it was to my mother or to my
father. I can 'f give you the beneficiaries of those
page 41 ~ -the Equitable and Travelers, and the one of the
New York Life-because I am almost sure they
were in my dad's name.. He was beneficiary of those.
Q. vVho was named beneficiary in the two New York Life
Insurance Company policies of $3.,000 and $5,000 respectively T
A. vVhen they were first taken out, they were to his estate.
Q. W ~s there a change made in the beneficiary?
A. Yes.
.
Q. When was that made, please!
A. I think it ,vas October 13, 1931.
Q. Who made the application to have the beneficiary
changed in that insurance policy 7
A. Samuel Kaplan, himself.
Q. Have you a record of when the application for a change
in beneficiarv was made?
A.·1 do not.
Q. Do you know the approximate date when the request for
the chang·e in beneficiary was made?
A. Sometime in September of 1931.
Q. 1931?
A. Yes.
Q. And the actual change was made on the .13th of October,
19-what yead
A. '31. .
page 42 ~ Q. '31 or '30?
A. '30, that is right; 1930.
Mr. Berkeley: Both dates were in 1930?
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A. That is right. That is my mistake. October 13, 1930,
was when tl!e beneficiary was changed.

By l\fr. Crounse:
Q. With whom was Samuel Kaplan living at the time of the
death of your father!
A. With me.
Q. How long had he been living with you?
.A.. He had been living with me up until the day he was
admitted to the Eastern State Hospital.
Q. When was that, please!
A. That was March 9, 1931.
Q. That was when he was admitted f
A. That is right.
Q. At whose instance was he admitted to the Williamsburg
Hospital 7
A. At whose instancef
Q. Yes, ma 'am.
A. You mean., who was the cause of it7
Q. Yes, ma'am.
A. At the doctor's advice.
Q. What doctor· advised you t
A. I believe it was Dr. Muncie of Phipps Clinic.
page 43 r Q. Doctor who Y
A. Dr. Muncie of Phipps Clinic.
·
Q. Dr. Muncie!
· A. M-u-n-c-i-e.
By Mr. Berkeley:
Q. What clinic f
.A. Phipps Clinic, Johns Hopkins, Baltimore, Maryland.
P-h-i-p-p-s, I believe, is the way it is spelled.
By Mr. Crounse:
Q. What other doctor advised his being confined to some
hospital?
A. He was the only one, as I recall, but he was examined
by other doctors.
Q. Where was this examination made?
A. At Phipps Clinic, Baltimore, Maryland.
Q. Who took him there to have him examined t
A. My husband and I.
Q. Do yon remember what date that wast
A. That was in January.
Q. Of what year?
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A. 1931.
Q. January, 1931? Both you and your bus band were present at that time?
A. Yes.
·
Q. From whom did Dr.page 44 ~ A. I wasn't married then, in 1931. I was mar. ried in 1932.
Q. But your present husband went along with you?
A. Yes, he drove us up there.
Q. And he drove you, and took you to Baltimore?
A. To my oldest brother who was living there at the time.
Q. In Baltimore?
A. In Baltimore.
Q. vVho went to Dr. Muncie ss office, or to the clinic?
A. I went with Sam and my husband.
Q. Your present husband?
A. My present husband, yes.
Q. From whom did Dr. Muncie get the information with
respect to Sam's condition Y
A. We took him there to see what he could determine of
his case.
Q. Did Dr. Muncie ask you certain questions with respect .
to iU
A. Yes.
Q. And you answered those questions?
A. I did.
Q. Was Sam in the conditionA. Yes, he had Sam there.
Q. He had him there?
A. Yes.
Q. And he had an opportunity of making a
page 45 ~ physical examination of him 1
A. Absolutely. That was made at Johns Hopkins Hospital.
Q. Was that made at the same timeY
A. The same day, yes.
Q. And it was Dr. Muncie's opinion that he was of unsound
mind?
·
A. He did not say.
Q. ·He advised you to have a commission appointed 1
A. That was when we brought him home.
Q. Did Dr. Muncie, at the time you had your brother Sam
there, advise you to have a commission appointed, or did he
advise you that after you got home?
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A. After we had gotten home, I believe that is when we
had Dr. Amorv.
Q. ,vho is Dr. Amory, please?
A. One of our leading physicians in Newport News.
Q. Is he still living?
A. He is.
Q. Had he been your family physician prior to the time
you took Sam to Dr. l\funcie 1
A. Yes, our family physician.
Q. Did you advise Dr. Muncie of the fact that Dr. ·Amory
was your family physician?
A. No.
Q. So you then took your brother to Dr. Amory's office?
A. Dr. Amory attended him before we took him.
page 46 ~ Q. You. say Dr. Amory examined him before you
took him to Baltimore 7
Mr. Berkeley: Attended him., is what she said.

A. Attended him, yes.
By Mr. Crounse:
Q. Before you took him to Baltimore?
A. Yes.
Q. Did Dr. Amory advise you to take him to Baltimore for
this examination T
A. No.
e took him there on the advice of an older
brother.
Q. How long before you took your brother to Baltimore to
be examined by Dr. Muncie was it that Dr. Amory examined
him?
A. It wasn't so very long. I can't give you the exact date,
because I was trying to do everything I possibly could to
see what could be done for him.
Q. Do you know whether Dr. Amory saw him on the 24th
day of November, 1930?
A. December, 1930?
Q. No; the 24th day of November, 1930.
A. I can't recall.
Q. ,Do you know whether Dr. Amory saw him again on November 28th, 1930?
A. I don't know.
page 47 ~ Q. Do you know whether Dr. Amory saw him on
December 11, 19307
A. No.

,v
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Q. Do you know whether Dr. Amory saw him on December
31, 1930?
A. No.
Q. When he was taken to Dr. Amory, did you take him
theref
A. No; he was called to the house.
Q. And you have no record anywhere of the number of ·
visits that Dr. Amory made to your house!
A. I do not.
Q. Were you later appointed committee of the estate of
your brother, Samuel Kaplan?
A. Of the estatet I was appointed committee of his insurance.
Q. Of his estate?
A. Yes.
Q. ·when was that?
A. That was-

Mr. Berkeley: I do not see why the witness is expected
to remember all of these dates about the times of the doctor's
visits.
A. It was in 1931.

By Mr. Crounse:
Q. Did you, after you were appointed committee,
page 48 ~ pay the bills of the doctors' visits?
A. Yes.
Q. Then you have a record of the visits that were made?
A. Yes.
Q. Will you kindly produce for the record the dates when
Dr. Amory visited your house at your request, for the purpose of examining your brother, Samuel Kaplan, subsequent
to the date of the death of your father, and the cancelled
cheeks, or whatever you may have., showing receipted bills, or
whatever you may have, showing- the amount of payment and
the dates when the visits were 'made?
A. I can show you my cancelled checks, but I have no record of the dates that Dr. Amory visited.
Q. If it should be established that you called Dr. Amory
to attend to your brother on November 24, 1930, why did you
call him f
A. Because I thought he ought to see what was the matter.
Q. If it should further be established that Dr. Amory
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Bessie K. Copeland.
visited him on November 28, December 11, December 31, 1930,
why did you call him on those occasions?
A. If he was called, I thought I needed a doctor.
Q. ·why· did you think you needed a doctor?
A. Because Sam was sick.
Q. When you say he was sick, what do you mean by the
fact~ he was sick?
page 49 ~ A.· WeU, several times he has had indigestion.
· Q. As a matter of fact, you very definitely
thought there: was something the matter with his m1.nd?
A. I did not.
Q. When did you :first consider that there was something
the matter with his mind?
A. Not until he was taken to Baltimore.
Q. And that was in January of 1931 Y
A. Yes.
Q. You had no occasion to think that there was anything
the matter with his mind up to that time Y
A. I did not.
Q. Was he able to conduct business up to th~t timef
A. He was able to conduct a car and take me where I
wanted to go, and do the marketing.
Q. Up until what time?
A. Up until the first part of January.

Q.

1931?

A. Yes.
Q. Where did he take you on any occasions in Januaryup until the first part of January Y
A. He took me to Hampton in the car, where my brother
was engaged in business, and where I purchased all of my
groceries.
Q. What brother was that?
· A. Frank Kaplan, who is deceased.
page 50 ~ Q. And you say Samuel Kaplan drove the car f
A. He certainly did.
Q. Where was your brother, Samuel, working, if at any
place, at the time of the death' of your father?
A. He was working for my b1~other, Frank Kaplan, in
Hampton.
Q. How long did he continue to work there r
A. He worked there until the latter part of August., 1930,
and he took a vacation.
Q. He took a vacation Y As a matter of fact, he was discharged, wasn't he, because of incompetency Y
A. He certainly was not.
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Q. You testify positively now he was not discharged because of incompetency-the fact that he could not look after
the business which he was assigned tot
A. That is not true.
Q. Did he work anywhere else during the summer of 1930?
A. He may have worked one day.
Q. Where?
A. For Smith Brothers on Jefferson Avenue.
Q. What kind of business do they operate¥
A. Groceries and meats, I guess.
Q. That is what is known as the Boulevard :Market1
A. At the time, Sam was not working at the Boulevard
Market. The Boulevard Market is a different location entirely.
Q. "'Where is the place located where he did world
page 51 ~ A. On ,Jefferson A venue.
By Mr. Berkeley:
Q. What is the name of the place?
A. Smith's Market.
Q. Where is that?
A. It was on J e:fferson Avenue.
By :Mr. Crounse:
Q. What character of business did they conduct!
A. Groceries and meats.
·
Q. Did Sam have any particular occupation, like a meat
cutter, or anything of that kind¥
A. He cut meat, as well as selling groceries.
Q. Was he principally employed, when he was employed by
y@ur brother and the Smith Brothers, as a meat cutter?
A. He did that. I would not say he was just the meat
cutter there, because he sold groceries as well.
Q. How long did he work for Smith Brothers Y
A. One day,, I think.
Q. "'When was that, please 1
A. I could not tell you, because I don't know the definite
dates.
Q. How long·, if you can estimate, was that after .the death
of your father, please Y
A. It was past a year or more.
Q. I beg your pardon?
page 52 ~ .A. It was past a year or more, I am sure.
Q. Past a year or more?
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A. Papa died in October, 1929, and it must have been a
year, anyhow. I don't know definite dates.
Q. You say, to your recollection, he only worked there one
day!
A. 'As far as I know.
Q. Have you any knowledge or information as to why he
did not work but one day?
A. I do not .
. Q. Did you ever make any inquiry to find out why he wasn't
employed?
A. Sam isn't going to work; he is not going to work.
Q. Did you ask him why he did not work there any longer?
A. No ; I never bothered.
Q. You never made any inquiry about him?
A. No.
Q. Has he held any job of any kind since he worked for
Smith Brothers?
A. He drove a bakery truck.
Q. Where?
A. For one of the bakeries in Newport News.
Q. When?
A. That was after he left Smith's. I can't give you the
dates.
page 53 ~ Q. How long afterwards?
A. I don't know whether it was a month., or
whether it was two months,. or whether it was two or three
weeks.
Q. How long did he drive the bakery truck 1
A. I don't recall.
Q. Have you no idea at all?
A. No.
Q. Has he done anything else of any kind since then?
A. Not as I can recall. He may have picked up odd things
now and then.
Q. What is his present condition, l\frs. Copeland?
A. What the doctors determine?
.
Q. What is his present condition?
A. Dementia praecox.
Q. Has he ever gotten any better since the commission sat
on his case in February, 1931 Y
A. There is no change.
Mr. Berkeley: I don't hear the answer.
louder so I can hear.

Speak a little
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A. Mentally, it is the same.

',_

Bv l\Ir. Crounse:
..Q. Is he worse now than he was T
A. No.
Q. Has his mental condition remained the same from the
time he was committed to ·Williamsburg, when the
page 54 ~ commission sat on his case, down to the present
time?
A. Yes.
Q. When did you tell me, please, that you first detected
that there was something the matter with him mentally!
A. After we bad been to Baltimore.
Q. That was in January, 1931?
A. '31.
Q. You never had any occasion to suspect before that time
that there was anything the matter with him mentally?
A. No.
Q. Were you the petitioner who signed a complaint and
petition before R. A. T. Clement, Justice of the Peace of the
City of Newport News, State of Virginia.., asking that on
February 26, 1931, a commission be appointed to determine
the mental status of Samuel Kaplan Y
A. Yes.
•
Q. I now hand you Exhibit 1, and ask you to look at the
signature over the word ''petition,'' and tell me, please, if
that is your signatureT
A. Yes, that is my signature.
Q. I hand you the same paper, being the record of the
inquisition, and ask you to look at the bottom of that where
two names are signed, one being Bessie Kaplan and the other
Frank Kaplan., and ask you if that is your signature?
A. Yes, and his also. He is the one who passed away.
·
Q. So the name Bessie Rose Kaplan, sig·ned at
page 55 ~ the end of the inquisition, and the name Bessie
Rose Kaplan, signed as petitioner, are both your
signatures Y
A. That is right.
Q. Who were present, please, when this inquisition was
held?
A. Dr. Courtney, my brother Samuel, my brother Frank
Kaplan, and Mr. Clement.
Q. How about Dr. Cullinan?
A. I don't recall whether he was present. If he was, his
signature would probably be there.
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Q. I ask you to look., please, at the :findings and adjudication of the .commission, and see if you do not find at the encl
of that the ~ignature of Dr. Cullinan?
A. He was present. His signature is there. He is also
dead.
·
Q. You did not recall until yon had seen this paper that
Dr. Cullinan was there 1
A. Well, it has been so long, I don't remember.
Q. You say Dr. Cullinan is now deceased Y
A. Yes.
Q. Dr. Courtney, however, is living?
A. He is living.
Q. Who testified at that inquisition before the two doctors
and the Justice of the Peace, R. A. T. ClemenU
page 56 ~ A. I think Mr. Clement is the one who called the
doctors.
Q. Weren't you sworn, and didn't you testify as a witness?
A. To whaU
Q. To certain questions asked yon by the Justice of the
Peace and the doctors 1
A. If there were any there, I guess I was.
Q. Looking at your signature on what is about the middle
of page 6, which is unnumbered, just over ''Frank Kaplan,"
will.You tell us., please, whether you were sworn and testified?
A. That is my signature, yes.
. Q. And you were sworn there by the Justice of the Peace
Clement?
A. Yes, sir.
Q. You consider your memory better ten years ago than it
is now, do you not?
A. I do.
Q. Relating to anything· that happened ten years ago i
A. I think anybody is liable to forget some things in a
matter, every time, like that-ten years. You can't remember
everything definite. I don't think anybody can, especially
dates and numbers.
Q. Things that happened in 1930 would naturally have been
fresher in your mind in 1931 than they would today; is that
correct?
A. Yes.
page 57 ~ Q. I ask you now, Mrs. Copeland, in answer to
the questions on page 4 of this proceeding· for commitment of insane, and so forth, known as Exhibit 1, which
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is also page No. 2 of the inquisition,, if you did not answer,
in reply to question No. 25, and leading up to question 25-I
will ask you this first: vVhether you were not asked, when
you testified in this inquisition, in this question No. 24:
"Previous attack of insanity1'' and if you didn't answerM:r. Berkeley: Do not answer the question.
By Mr. Crounse:
Q. And if you did not answer to that question: "No"¥
Aud, following that, if you were not asked the question:
'' ·whether previous attack of inebriety i'' and you said ''No'' 1
Whether he was a drug addiction, or drug addict, or attack
of drug addiction, and if you didn't answer ''No'' to those
three questions with reference to the subject of the inquiry of
the mental condition of Samuel Kaplan?
Mr. Berkeley: Counsel for the defendant wishes to object to this question as wl10lly unfair, for the simple reason
that she is being asked exactly what answers she gave to
questions that were asked her more than ten years ago, to
which she is now asked to give a correct answer, reading
from a record, the questions being asked categorically 'as to
what answer she gave to each separate question, which any
person of ordinary common sense knows is lm:page 58 ~ manly impossible. The record speaks for itself,
as a record. How accurate the record is, which
was in the handwriting of a magistrate, or some doctor, is, of
course, open for question. The question is objected to for
that reason.
l\fr. Crounse: Let the record show that before the witness
was asked to answer the question, she was exhibited the record about which inquiry was made; and let the record further
show that the very questions, about which she is now being
interrogated, were asked the witness, and that she has signed
the testimony which she then gave; let the record further show
that after the question was asked the witness., and after. the
record, about which she was interrogated, was handed to her,
there has been a delay of considerable time without the witness having answered the question.
Mr. Berkeley: The record, itself, on the second sheet, lines
10 and 11, state: '' Facts known to the Justice, and the
physician, any or all of them, and information furnished
them by Bessie Rose Kaplan who bears the following relationship to the said person Sister.' 1
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So, the record, itself, does not say that all of the information therein was furnished by Bessie Kaplan, hut "any or all
of them'' were furnished by Bessie Kaplan. It does not say
that positively all of them were furnished by Bespage 59 ~ sie Kaplan. The brother, Frank Kaplan, was present at the time.
Furthermore, it is a matter of common knowledge at these
inquisitionsMr. Crounse: I object to this statement.
Mr. Berkeley: I want to put it in the record. It is a matter of common knowledge that these inquisitions are held in a
desultory manner. and different witnesses are asked different questions, and the summary is placed in the record by
the one who writes it up of the different questions. It is
further known that the ones who sign as witnesses never read
the questions and answers.
Mr. Bradford: Objection is made to the remarks by counsel. If such matters, as these remarks set forth, were applicable, then they should be proved by competent testimony
rather than an attempt to testify as to something· that counsel does not state he has any knowledge of, which occurred
years ago when he was not present. I move that the remarks
of counsel, which we determine improper, be stricken from
the record.
Mr. Berkeley: Counsel reiterates that an attempt to contradict this witness, by the record, in the manner in which
it is undertaken, is unfair, and would be unfair to any person of recognized ability and memory after a period of ten
years.
page 60

~

By Mr. Crounse :
Q. Are you ready to answer the question, Mrs.

Copeland?
Mr. Berkeley: She can go ahead and answer the best she
knows how.
A. All right.
By Mr. Crounse :
Q. What is your answer to the question previously asked
you!
A. What question was that?
(The question was read by the Reporter.)
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A. No.
Q. You mean you did answer ''No,'' or do you mean now
that you did not answer "No.''
A. I answered ''No.''
Q. In reply to question No. 25, which was the subject matter of tbe insanity of Samuel Kaplan, I ask you if you did
not answer in reply to the question "State when it occurred?''
'' Aug. 3-1930 '' 1
A. No.

Mr. Berkeley: I want to object to that question for the
same reasons as above stated.
By Mr. Crounse:
Q. Will you look at the record, please, and see if that is
not your answer to question No. 251 What did you say 1
A. That I can't answer, because I don't remember.
Q. Does not the record show that I have just expage 61 ~ hibited to you that you answered "Aug·. 3-1930"1
A. It is on the pa per.
Mr. Berkeley: The record speaks for itself.
By Mr. Crounse:
Q. I ask you., also at this same inquisition, if you did not
answer in reply to question 28 ''When did the present attack
begin?": '' August 3-30"1
A. No, I don't remember that.
:M:r. Berkeley: I want to object to that· question and answer, and move to strike it out, for the simple reason that
the fact a person may have had a mental attack on a previous
date, in no sense establishes the fact that he was non compos
nientis on the 13th day of October, 1930, for well known medical reasons which will be submitted to the Court at the time.
By Mr. Crounse :
Q. Do you deny, Mrs. Copeland, in reply to question No.
28 which has just been propounded to you, that you made the
answer: That the present attack began on August 3, 1930?
A. Isn't that the question that Captain BerkeleyQ. I am not relying on Captain Berkeley. I am relying. on
you to answer.
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By Mr. Berkeley:
. Q. You rely on your own mind, and answer the
page 62 ~ questions. Give them due consideration, a~d answer
them as truthfully and accurately as you can.
A. I ca:ri truthfully say I don't remember those dates.
By Mr. Crounse:
Q. And you will not now deny you stated ''August. 3-30'' f
A. I would not say that I said that. I don't think I did
say it, because he lived with me from then on.
Q. You are being asked about a matter which all took place
at the same time, acoording to the record. W11y are you able
now to say that you answered, in reply to question No. 24,
"No"Y
A. Because that is the truth.
Q. One second, please, ma'am. You are not able to say,
in reply to question No. 25 and question No. 28, that you
answered the attack began August 3, 1930?
A. I don't say I did, because I don't remember.
Q. I submit, Mrs. Copeland, you have not answered the
question I asked you. I asked you how are you able to say
you answered the question No. 24 in the negative, and you
did not answer question No. 25, .the date of August 3, 1930,
as set forth in this paper?
A. Sam is not a drug addict, or anything like that. That
is what that question is, is it not 1
.
Q. Yes. It asks you whether there were any previous attacks of insanity, and you said, "No," and whether
page 63 ~ he was an inebriate, and you said., "No," and
whether he was a drug addict, and yon said, ''No.''
Then it asked you to state when it occurred, meaning the insanity, and you said, "Aug. 3-30."
·
Mr. Berkeley: It says, ""\Vhen was the first attack,"
doesn't it¥
Mr. Crounse: ''State when .it occurred?"
By Mr. Crounse:
Q. Then you were asked again in question No. 28: ''When
did the present attack beg-in?" You said, "Aug. 3-30." Why
do you say now you did not say" Aug. 3-30"¥
A. I don't remember that.
Q. Your recollection, of course, as to what occurred on that
day,, is not as clear today, is it T
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A. I don't remember that at all.
Q. You were asked in that same inquiry, question No. 83:
''What does patient say and do that indicates insanity ( state
in detail). Answer this question fully." I will ask you now
if you did not answer, in reply to that question, ''Delusions,
mannerisms, talks at random, laughs without provocation, untidy at intervals, very talkative, no insight, selfcentered. ''
Mr. Bradford: Let the record show that the witness is appealing to her counsel to answer the question for her.
1V[r. Berkeley: Let the record show that counsel did not,
in any sense., aid her.
page 64 ~ Mr. Bradford: That is true. He did not comply with her request.

A. Well, Sam had funny ways.
do.

,v

e all, at times, I think,

By Mr. Crounse:
Q. I asked you if you did not specifically supply, in answer
to that particular question to which your attention has been
directed, the words which I have quoted in the record 1
.A.. That is some of the doctors, because I don't think those
words came from me.
Q. You mean that it is the doctor's handwriting¥ You are
not able- to deny that these statements, which the doctors put
in this record., came from you, are you 1
A. That was in March when that was written up. That is
where they got those from, when he was examined in :March.
Mr. Crounse: I object to the witness' testimony that it
was in March. The record shows, and certified by the Justice
of the Peace and the two doctors-

•

A. In January.
Q. Wait a minute. I object to the witness' saying it was
in March. She is seeking to contradict a record which was
made by the Justice of the Peace and the two doctors, summoned as a commission, under their certificate, which says it
was done on the 27th day of February, 1931, and not :Marcl1.
Mr. Berkeley: She has a right to contradict the
page 65 ~ record. Everybody knows that frequently these
.
records are not written up for sometime afterwards, and this one was probably not written up until it was
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demanded at the hospital before the man could be admitted.
Mr. Crounse: I object to the surmise, and to his testifying in the case, as to what he presumes, or concludes., or surmises, took place at the time this record was made up.
Mr. Berkeley: The witness has said it was not written up
until March, and that is the witness' answer, and she bas a
right to g·ive that answer.
A. That was written up when he was examined to be put
into the Eastern State Hospital. That is when that· record
was written; it wasn't before that.
By Mr. Crounse:
Q. Do you still contend, Mrs. Copeland, that this record
is entirely wrong, and you made no such statements as are
contained in it?
Mr. Berkeley: The witness has not contended that the record is entirely wrong·. The witness has answered that certain things dated in the record are correct, and as to some
of the others, she does not remember, and she further siates
that maybe is the languag·e of the doctors., as it is medical
language mostly, and she does not remember whether she
used any such statements or not, but does not think she did,
because they were doctors' terms.

page 66 ~ By lVIr. Crounse :
Q. Your brother, Samuel, just prior to this inquisition, lived with you, did he not!
A. Yes.
Q. And you had a better opportunity to observe him than
anybody else, did you not f
A. I was working. I was not at home during the day.
Q. He lived at your house f
A. Yes.
Q. And he lived there continuously from the time of the
death of your father up until the time of this inquisition, did
he not¥
A. Yes.
Q. And he worked for your brother, Frank., in what montht
please-the last time?
A. I think it was .August.
Q. August, 1930; is that correcU
A. That is correct.
Q. But he did not live with him, did he?
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A. No; he lived with me.
Q. vV4ere did your brother, Fr~nk, live?
A. In Hampton, Virginia.
Q. Your brother had an opportunity to observe him in August, 1930, did he not f
A. They worked together.
page 67 ~ Q. Did your brother go to this hearing, or inquisition f
A. Yes.
Q. vVi th you f
A. Yes.
Q. At your request f
A. No; at his request. I had to have someone.
Q. vVhy did you have to have someone f
A. In fact, I insisted on his coming,, because he could not
have taken it over, due to his business in Hampton, and somebody had to be appointed committee for Sam.
·
Q. I am speaking now of the inquisition into the mental
condition of your brother, Samuel. Who took him down when
this inquisition was held¥
A. He and I went together.
Q. You and your brother, Samuel t
A. My brother, Frank, and Sam.
Q. How did you go, please Y
A. In the car; in Frank's car, I believe it was. I don't
know whether it was Frank's or Sam's.
Q. You were there at the time the inquisition was held Y
A. Yes, I was there.
Q. And you were there and testified as a witness, did you
noU
A. I was there.
Q. And you testified as a witness., did you notY
page 68 ~ A. Yes.
Q. And you, being the one at whose house your
brother had been staying·, were asked the questions with respect to his condition, were you not?
A. Not entirely.
Q. Can you point out any questions in this inquisition here
that were asked your brother, Frank, and he answered them?
A. No, I can't remember that far back-ten years or more.
Q. And nobody but you and your brother, Frank, testified,
did they¥
A. We were the only ones there.
Q. I direct your attention to question No. 100, which is:
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'' When were the changes first observed in the patient's appearance and conduct indicating insanity f '' I ask you if you
did not answer: "Aug. 3-1930"!
A. I don't remember that.
Q. You do not remember 1
A. I honestly do not remember that.
·
Q. I ask you further if, in reply to question No. 105: "Did
they develop .l'!!Pidly,,'' you did not answer: ''Yes''¥
Mr. Bradford.: Let the record show, in all instances where
she has answered these questions, that before being required
to answer, she has been shown the record.
page 69 ~ Mr. Berkeley: Let the record show that I interpose the same objection to each one of these questions.
A. I don't remember that.
By Mr. Crounse:
Q. You don't remember what you answered, but the record
shows you answered: "Aug.3-1930", doesn't it¥
A. I still say I think the doctors, when they examined Sam
-Mr. Clement is the one who answered those questions.
Q. Can you tell me in whose handwriting these answers
are?
A. Mr. Clement's secretary, if I am not mistaken. She
was in there.
Q. Where did they get the information on which these an·
swers were based Y
A. Some that I could give, and some tl1at the doctors, who
had examined him, gave.
Q. But the doctors knew nothing about the exact time when
these evidences of insanity occurred, did they,, except through
this information they got from you!
A. I don't remember that at all.
Q. I will ask you if, in reply to question No. 105, ref erring
particularly to this part of the questionMr. Berkeley: Same objection.
Mr. Crounse: We understand this goes to the whole line
·
of this examination. .
page 70

~

By Mr. Crounse:
Q. -''What are now or have been recently the
mental symptoms ( such as depression, change of expression,
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irritability, indecision, excitement, delirium, insomnia, destructiveness, violence.: restlessness, wandering, untidiness,
drowsiness, indifference, silly cond·uct, pecuUar attitudes, suspicioitsness, morbid fears, change in attitude to family and
others, sexual irregularities or perversions, hallucinations,
clelusions, impairment of 1nernory, etc.?)". I now hand you
the record for your inspection.
·
A. After the examination of Sam in Mr. Clement's office,
that is what the doctors expressed; what his trouble was.
That is where all of that data came from.
Q. You now deny you g·ave those statements there, and they
underscored the ones which applied to him?
A. Of these, yes. That was when he was examined in the
office; when that paper was filed.
Q. I further ask you, with respect to question 114, which
is: ''If patient has hallucinations, illusions or delusions,
state in· detail what they are. Answer fully," if you did not
answer: '' Heard noises, delusions of fear''?
Mr. Berkeley: The further objection to that is that it does
not relate to any specific time between August 3 and the date
of that paper.
A.- February 27, 1931.
page 71

~

By Mr. Crounse:
Q. I am just asking you if you did not answer
what I have asked you?
A. I still say that this was when the doctors examined Sam
in Mr. Clement's office in February.
Q. Did these insurance policies, to which you have ref erred, contain any disability clause providing any payments
being made in disability?
A. Yes.
Q. Did each and every one contain such a provision?
A. Yes.
Q. What amount was to be paid under the $5,000 policy and
the $3,000 policy?
A. I did not get your question.
Q. What amount was to be paid per month to the insured
under the $5,000 and the $3,000 policies issued by the New
·
York Life Insurance Company?
A. Ten per cent, which was $80 a month.
:M:r. Berkeley: The objection to that is, the· policies speak

80

Supreme Court of Appeals of Virginia
Bessie IC. Coveland.

for themselves. I have the policies, and will let counsel have
them so he may read these dates in, if he so wishes to do.
Mr. Bradford: We will get that later.
By Mr. Crounse:
Q. When did you apply, Mrs. Copeland, to have
page 72 ~ the beneficiary, in the $5,000 and the $3,000 policies
issued by the New York Life Insurance Company,
ehanged to your own name 1
A. I did not apply for it.
Q. When was the a.pplica tion made?
A. It was made at my home, but I was at work.
Q. By whom was it made?
A. By Sam Ka plan.
Q. Who were there 1
A. The representative of the New York Life Insurance
Company.
.Q. ·who was he?
A. Mr. Smyre.
Q. Do you know his initials?
A. ""\V. E. Smyre.
Q. You say you were not presenU
A. I was not present.
Q. vVere the applications turned over to you f
A. No, sir.
Q. Who sent to the New York Life Insurance Companyf
A. Mr. Smyre, or Sam, himself; I don't know which.
Q. Who called Mr. Smyre?
A. Sam.
Q. Did you not call him?
A. I did not call him.
Q. Did you not fix a time for him to be there?
page 73 ~ A. I did not.
Q. When were you made the beneficiary in the
policy-the date, please 1
A. I think it was October, 1931.
Q. October, 193H
A. Yes. October, 1930. It is in the policy. The date is
there if you want the correct date.
·
Q. October, 1930?
A. Octo her, 1930.
Q. Didn't you testify awhile ago that it was October 13,
1930?
A. I think I ~id. It is on the policy.
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Q. When was it that you made application for the benefits
under these policies?
A. For Sam?
Q. No; for yourself.
A. For myself? I did not make them.
Q. ,Vho made them 1
A. The New York Lif~ Insurance Company.
Q. Made them in whose namef
A. My name.
Q. Did you sign the application 1
A. I did not sign the application.
Q. Who signed it!
A. I don't know who signed it; I didn't sign any
page 74 } application.
Q. Who notified the insurance company that
your brother was insane?
A. Do you mean the benefits that come to Sam, or to me!
Q. I am talking about the benefits that come to you under
the $5,000 and the $3,000 policies.
A. I signed no applieat10n for that.
Q. You sig·ned no application for it?
A. No, sir.
• Q. \Vho notified the insurance company that the amounts
were due under the policies! In other words, that Sam had
become disabled.
A. I had to get a doctor's certificate, and send into the
insurance company; go d9wn to the court and have Mr.
Barham to affirm it, or something. I don't remember just exactly what routine I werit through, but it had to go through
the court first before the insurance company would pay any
disabilities.
Q. But you first made application to have these disabilities
paid to you, did you not, in January, 1931?
A. Made payable to met I did not.
Q. You did not~
A. I did not.
Q. And did not the insurance company refuse to pay them
·
over to you, and you then went down and bad this
page 75 } proceeding about which I have been asking youthis commission appointed to declare Sam as incompetent; and after he Jmd been declared incompetent, then
you applied for the benefits under these two policies to be
paid to you!
A. He had to be totally disabled before they would pay,
V
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and the dotcors had to certify to that. The doctors who examined Sam .are the onesQ. Go a:tiead.
A.. The doctors, I had to get certificates from the doctors
before any disability was paid.
Q. Didn't you on January 14, 1931, file with the New York
Life Insurance Company a claim for the payment of the benefits under policies for $5,000 and $3,000 respectively, claiming
that your brother was totally disabled, and you were therefore entitled to the payments of those benefits f
A.. I never wrote to any insurance company that I was en.titled to any payment, whatsoever. I had to send them certificates to notify that Sam was incompeten.t, and I was appointed his committee before any of them would pay any
amount of disability.
Q. Now, will you come back to my question, please, and
answer, please, if you did not first make a claim for these
benefits on January 14, 1931, as beneficiary under these two
policiesf
A. As beneficiary, I did not.
page 76 ~ Q. Did you have anyone do it for you 7
A. No.
Q. You never signed any paper, according to your testimony, requesting the New York Life Insurance Company to
pay you the benefits under these two policies of $5,000 and
$3,000 respectively, on the- basis that your brother, Samuel,
was then totally disabled t
A.. That was for all of his insu:?ance. It was not for anv
two in particular.
·
Q. I am inquiring, in particular, as to the $5,000 and the
$3,000}
A. I did not.
Q. When did you receive the first $BO.payment?
A.. I cannot g'ive you a correct date; because I don't know.
Q. Have you got the approximate date Y
A. No, I don't remember.
. Q. Have you kept any record when these payments were
received?
A.. The Commissioner's report has all of the records.
Q. You don't put that in the Commissioner's report?
.A. The Commissioner's report will give you the first part
of his insurance as it came in.
Q. I am talking about the $5,000 and the $3,000 issued by
the New York Life Insurance Company. You did
page 77 ~ not put that in your report as committee f
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A. No.
Q. So, there is no occasion for that to be filed with the
Commissioner of Accounts, is there?
A. Not for that.
Mr. Berkeley: They all came at the same time. She says
the Commissioner's report would show the date.
By Mr. Crounse :
Q. Can you tell me when you received the first payment?
.A. I cannot, because I do not remember.
Q. When you received those checks from the New York
Life Insurance Company, were they made out to you in the
name of Bessie Copeland, or Bessie Kaplan?
A. :Mrs. Bessie Copeland.
Q. How long have they been made out in that way?
.A.. Ever since I have been married. ·
Q. When they started to pay them, have they been continuously paying them since that time each month?
.A.. Ever since he has been disabled, yes.
Q. And they have been paying them to you each month?
A. Yes.
Q. And they are still paying them?
.A.. Yes.
Q. And vou have received then from the New York Life In.surance Company $80 each and every month since
pag·e 78 ~ the company began making the payments to you;
is that correcU
A. That is rig·ht.
Q. The first payment was made shortly after he was de
clared non compos me1itis?.
A. I cannot give you the date, because I don't remember.
Mr. Berkeley: She says they came at the same time, and,
if they did, this copy that I have of the Commissioner's report-report to the Commissioner-shows that for the first
year beginning March 9, 1931, ending- December 31, 1931.
Mr. Bradford: Let the record show that the witness has
testified the first payments received by her, the beneficiary
being changed to her, were received on the same date that
she received the benefits on the 1·emaining policies, in which
Sam's estate was the beneficiary, and that the record shows
March 9, 1931, as the first payment received.
Mr. Berkeley: It says, ''Beginning :M:arch 9, 1931, and end.;
ing December 31, 1931. ''
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By Mr. Crounse:
Q. So, from the record, you have received payment of $80
a month from March 9, 1931, up. to the present time 1
A. That is what the record shows.
Q. Are these payments made on the same date that you, as
committee, receive the payment on the Travelers
page 79 ~ Life Insurance Company and the Equitable Life
Insurance Company, and the $2,000 New York Life
Insurance Company policy, which are still held by the estate
of Samuel Kaplan 1
A. No. There is one policy that pays the first part of the
month.
Q. I beg your pardon.
A. I am not positive whether it is the Travelers or Equitable that pays the 4th of the montb, and then the others
pay all around the same time-around the 24th or-25th of the
month.
Q. Were these policies all taken out about the same time?
A. All of them?
Q. Yes, ma'am.
A. No.
Q. How long bad the Travelers Life Iusurance Company
policy and the Equitable Life Insurance Co.mpany policy been
in effect when the $2,000 and the $3,000 and the $5,000 were
taken out with the New York Life Insurance Company?
A. I could not give you the dates; quite awhile.
Q. Were the three policies in the New York Life Insurance
Company of $2,000, $3,000, and $5,000 all taken out at the
same time?
A. No, sir.

Mr. Berkeley: She has answered that question at the outset of the examination.
page 80 ~ Mr. Crounse: That is all.
LOillS OSER,
called as a witness on behalf of the complainant, having been
first duly sworn, testified as follows :
Examined by Mr. Bradfo1·d:
Q. Please· state your name.
A. Louis Oser.
·
Q. Mr. Oser, where do you live?
A. 3014 Madison A venue~
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In what city?
Newport News.
How long· have you lived in the City of Newport News f
Forty-eig·ht years.
How old are you, Mr. Oser1
Forty-eight in November.
·what business are you in now?
Shoe business.
How long have you been in the shoe business?
I have been in the shoe business since 1919.
Did you know a boy by the name of Sam Kaplan?
Yes, sir.
·who was the brother of Frank Kaplan?
Yes, sir.
Q. And also the brother of Miss Bessie Kaplan?
page 81 ~ A. Yes, sir.
Q. How well did you know him, Mr. Oser?
A. I was managing the shoe store in Hampton up to six
years ago; and he was taken sick, and he was always coming
around the store, hanging around the store, talking to me.
He used to come in our store and hang around our store quite
a bit in Hampton.
Q. During what period of time, please, did you see and
observe this young man?
A. I went down to Hampton in 1925, and I saw him around
there until he became sick.
Q. Mr. Oser, did you know Sam Kaplan prior to the death
of his father?
A. Yes, sir, I did.
Q. It has been testified to here that Mr. Sam Kaplan's
father died on October 12, 1929. Did you know Sam Kaplan
at that time f
A. Yes, I knew Sam Kaplan at that time.
Q. It has been testified to here, and the record has been
p1·oduced, that he was legally declared insane on February 27,
1931. "'\Vere you aware of that fact, Mr. Oser?
A. I would not know the exact date he was declared insane, hut I remember when he was declared insane.
Q. Do you know when this young• man became insane?
A. No, I don't know exactly when he became inpage 82 ~ sane. The first I knew there was anything wrong·
·with him was six or eight months after bis father's
death. He used to come in our store, and he would come in
there singing·. He was working for his brother in the P. & K.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
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Market. He showed signs that there was something wrong
with him then, because I had to ask Frank to keep him out
of there, but he could not keep him out of the store. Instead
of being in his brother's store, he would be in our store.
Mr. Berkeley: I object to his statement of anything that
his brother' said.
By Mr. Bradford:
Q. You say about six months after the death of his fatherhis father died in October-which would be in the spring of
1930, you noticed peculiar actions¥
·
A. Yes, sir, I did.
Q. Did these peculiar actions continue, or did they get
worse?
A. They seemed to get worse right along.
Q. They seemed to get worse? What were these peculiar
actions, in detail?
A. One peculiar action, he would come in our store, and
there would be some girls in the store buying shoes, and he
would go crazy if he saw these girls. That is the reason I
asked his brother to keep him out of tbe store.
Q. Would you have trusted him to attend to any
page 83 ~ business for you in the summer of 1930?
A. No, sir, I would not.
Q. Why would you not have trusted him to attend to any
business for you in the summer of 19301
A. He wasn't capable enough to work for me.
Q. Incapable in what respect? Was it physical or ~entaa
A. He seemed to be plenty physical-mental.
Q. He seemed to be all right physically¥
A. Yes.
Q. But, in the summer of 1930, you would not have trusted
him to attend to any business for you f
A. No, I would not.
Q. You have no interest in the outcome of this litigation
one way or the other f
A. No.
Q. You have known the family for sometimef
A. For years.
Q. And you are friendly with all of the different members f
A. Yes.
Q. Do you know anything of this yonng man's employment
record f You have testified that you know he worked for his
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brother, Frank, in the spring of 1930, and his brother got
rid of him 1
A. When bis brother got rid of him, he went to work for one
of the Smith boys.
page 84 ~
Q. Do you know how long he worked there Y
A. A very short time.
Q. Do you know of anything else be ever did¥
A. That is tbe only work I ever knew him to do.
Q. You never knew him to do anything else¥
A. His brother, and the Smith Brothers a short time.
Q. How often did you see this young man in the spring of
1930, and during the year 1929, Mr. Oser?
A. Practically every day.
Q. You saw him every day? And did his condition vary
from day to day, or was it a constant condition?
A. He seemed to be getting worse from the time he started
off until he was sent away from there.
Q. It was never any better., but constantlyA. -seemed to be getting worse right along. Pardon me.
You say the spring of 1930 ¥ I don't remember exactly what
year it was. It was six or eight months from tbe time his
father died, whenever that was.
Q. One of his sisters has testified his father died 011 October 21, 1929, so six months after that would place it in the
spring of 1930.
CROSS EXAMINATION.
By Mr. Berkeley:
Q. How do you remember it was within six to
page 85 ~ eight months after his father died t
A. One thing-one reason why I remember it is
because my girl bad her 13th birthday at that time, and she
was confirmed right at that time.
Q. Your girl bad her 13th birthday 1
A. Yes, sir.
Q. And that is the second thing yon remember, that that
occurred¥ Her 13th birthday was on what day f
A. She was confirmed in the month of May.
Q. In May!
A. Yes, sir.
Q. And you remember that was six or eight months after
his father died t
A. Yes, after his father died.
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Q. Do you know that was six or eight months after any
other occurrence? How do you remember when his father
clied?
A. When his father died, I happened to be-I was with the
Burial Society.
Q. Do you remember whether anybody' else died along about
that time?
A. No, I didn't look up no records at all.
Q. When did ..Willie Graft dief
A. ""\Villie Graft died in 1918.
Q. 1918?
A. Yes, sir.
page 86 ~ Q. Can you tell us when anybody else died along
about that time?
A. Who do vou want to find out who died at that time?
Q. I am asking you.
.A. You asked me when "'Willie Graft died.
Q. You said be died in 1918. Tell me when anybody else
died along about 1930 or 1929.
A. 1929 or '30?
Q. Yes.
A. Miss Katherine Miller died a couple of years previous
to that.
Q. She died a couple of years previous to that? How many?
A. Two or three years previous.
Q. You don't know whether it was two or three years previous 1
A. No, I don't.
Q. You don't know whether this was six months or eight
months or twelve months after the father's death?
A. If the father died the date he said he died., my daughter
was confirmed in May. You can figure it out, yourself.
Q. As a matter of fact, you don't kno,v whether his father
died at all, yourseln
A. Yes, he was dead when I saw him.
Q. You don't know the date he died f You didn't know the
date he died f You are relying· on what this gentlepage 87 ~ man told you?
A. If you go out to the HeJ:>rew cemetery, you
can see the date he died.
Q. I say, you did not remember yourself the day he died f
A. Not the exact date, no.
Q. But you did not even remember the year he died f
A. I saw it on a tombstone out at the cemetery.
Q. )Vhen?
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A. Last Friday when I was out there.
Q. So you went out there to refresh your memory?
A. I am out there two OP three times every week.
Q. You are?·
A. Yes, sir.
Q. So you took occasion to seeA. I just happened to notice it; that was all.
Q. Did you have anything in mind in particular when you
·
noticed it 1
A. No, I did not.
Q. Were you noticing it to try to refresh your memory as
to. this casef
A. No, I was not.
Q. You did not have that in mind at all f
A. I was looking through the cemetery to see that the
stones were in proper shape, to report to Mr. Bentley.if they
were not.
page 88 ~ Q. Then you say it was on there ''October 12?"
A. I did not say I saw '' October 12. '' It was
around that time., in 1929.
Q. Tell me somebody else you saw on the tombstones out
there who died in 1929?
A. I saw that a man died in 1910, a man by the name ·of
Rothchild, who died at the Soldiers' Home.
Q. Can you tell us anybody else who died out there in
1931?
.
A. I can't just call off people who died in 1931, or 1929,
or 1924 either. You asked me to recall someone who died in
1930. Mrs. Sam Ritner died in 1930.

Q. You don't know at what time? Do you run the gravevard out there f
· A. I have charge.
Q. But you don't remember thaU You didn't remember,
except from last Friday you went out there? You lmew you
were going to testify today in this case?
A. No, sir, I did not. I am out at the cemetery every Friday.
Q. You say he was in the store when the girls were trying
on shoes, and he would go crazy. What do you mean by '' going- crazy' '?
A. He would get all excited when he would see the girls
· sitting down. The trouble with that boy was sex;
page 89 ~ that was his trouble.
Q. You don't get excited Y You have been trying on shoes a long time?
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Kenneth Arch.
A. Long enough not to get excited.
Q. And you lire too old to get excited!
A. Probably. ··.That is a good reason, too.
Q. So he ,would get excited when he would see the girls
sitting around, trying on shoes f And that was in 1930!
A. Yes.
Q. How old was be then 1 Do you know f
A. How old was I in 1930 Y
Q. How old was he?
A. I could not tell you that.
Q. You have known him ever since he was a boy, have you
not?
A. I have known him quite a few years. I don't know how
old Sam is right now.
Q. You don't know how old he was then 1 Can you approximate it in some way?
A. I imagine Sam was twenty-one or twenty-two years old.
Q. And he would get excited when he saw the girls trying
on shoes? That is all.
page 90 ~

RE-DIRECT EXAMINATION.

By Mr. Bradford:
Q. Mr. Oser,, you knew the Kaplan family rather intimately, did you noU
A. I didn't know the family so intimately. I knew Frank
very well. There was another brother who died.
Q. Did you, in any way, assist in the preparation of the
body!
A. I was there when the father and mother both passed
away.
Q. You assisted in preparing the body for burial Y
A. Yes.
Q. So you did know definitely the date of the death of Mr..
Kaplan?
A. I knew the day he died; the date, I didn't know.

KENNETH ARCH,
called as a witness on behalf of the complainant, having been
first duly sworn, testified as follows:
Examined by Mr. Bradford:
Q. Please state your name?
.A.. Kenneth Arch.
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Q. Mr. Arch, where do you live?
A. 741 27th Street.
page 91 ~ Q. In what city,, please?
A. Newport News.
Q. How old are you, Mr. Arch Y
A. Fifty-two years old.
Q. Mr. Arch, did you know the family of Joseph Kaplan 1
A. Yes.
Q. And Joseph Kaplan was the father of Sam Kaplan, Bes~ie Kaplan, Esther Kaplan, and some other children t
A. Yes, sir.
'
Q. Where did Joseph Kaplan live?
A. Next door to me-743.
Q. He lived next door to you-743 27th Street, Newport
News?
A. That is right.
Q. How long did you live next door to Joseph Kaplan T
A. From the time he moved in the house up until he died.
Q. Do you recall the time of his death, Mr. Arch?
A. 1929.
Q. There has been testimony here by one of his daughters
that he died on October 12.
A. October 12, 1929.
Q. He was living next door to you at that time?
A. Yes, sir.
Q. How long had you lived together as next door neighbors 1
A. Up until his death. From the time he moved
page 92 ~ in, up until his death.
Q. How long prior to his death had he moved
in, approximately?
A. I don't know how long he lived there, but he lived several year~; I guess three or four years.
Q. You don't remember¥
A. I don't remember that. I remember him when he moved
in. When he died, I was at his house about three or four
hours before he died.
Q. Do you know Sam Kaplan, his son!
A. Yes, I know Sam Kaplan.
Q. There has been testimony l1ere that he was committed,
as an insane person, to the Eastern State Hospital at Williamsburg on the 27th of February, 1931. Were you aware
of that fact?
A. Yes. I remember he was taken sick, and he was sent
away to Williamsburg, but I don't remember exactly what
date. I believe it was six months-in fact, I remember, after
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Kenneth Arch.
his father's death., sometime later, maybe five or six months
later.
Q. What was his condition, if you know, at the time of his
father's death? ·what was his mental condition?
A. ·wen, his mental condition at his father's death-he
was all right. He would come in our house. He was all right,
I believe.
page 93 ~ Q. \V'hen did he first show signs of insanity?
A. "\Vell, later; about five or six months later.
Q. Later from what?
A. From the time of his father's death.
Q. You noticed then f
A. Yes. He began to talk foolishly.
Q. Did that condition vary from day to day, or did it get
better, or continually g·et worse?
A. I think it got worse.
Q. It continued to get worse f
A. Yes.
Q. What was his condition along in l\Iarch or April of 1930,
which would be six or eight monthsMr. Berkeley: I object to telling him what time it would
be. This man is an experienced man in the real estate business. He can calculate for himself.
Mr. Bradford: I ,vithdraw the question.
By Mr. Bradford:
Q. You have testified that about six months after the death
of his father, he began to talk peculiarly; is that rig·ht, Mr.
Arch?
A. Yes.
Q. And you further testified that that condition kept getting· worse?
A. Yes, sir.
page 94 ~
Q. Tell us how far his condition progressed
along in the early summer of 1930? Had it progressed considerably by that time?
A. Like I stated before., after his father's death, he began
w go down. He was worried. In other words, after his
father's death, about six months after that, I noticed him,
you know-he was going down all the time until he got really
bad.
Q. ·when did he really get bad?
A. About six months after his father died.
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Q. vVas he at that timQ, in your judgment, able to transact
any business 1
·
A. I would say no.
Q. He began to go down 1 He went down in what respect,
do you meant
A. Losing his mind.
Q. Mentally going· downf
A. Mentally going down.
Q. You are a real estate man, I beli~ve, Mr. Arch 1
A. Yes, sir.
Q. vVould you, along at that time and several months after,,
have had any real estate dealings with the man; would you
have sold him real estate, or bought real estate from him?
A. No.
Q. You would not 1
page 95 ~ A. No.
Q. Why wouldn't you?
A. Because he did not talk sensibly enough.
Q. ,vould you have considered him capable of conducting
any business f
A. I would say no.
Q. Have you any interest in this litigation one way or the
other!
A. No.
Q. You have never had any disagreements with any members of the Kaplan family1
A. No, sir.
e get along very nicely; very friendly.
Q. You never have had any misunderstandings 1
A. No, sir.
Q. vVhateve1~ way the decision might be reached in this
litigation, you are in no way concerned?
A. No, sir.
Q. And you profit or lose nothing, whichever way the decision may go~
A. No, sir.

,v

CROSS EXAMINATION.
By J\fr. Berkeley:
·Q. How long after his father's death did you say they sent
him to the asvlum?
"A. I didn't know the date; I don't know exactly
page 96 ~ the date when they sent him to the asylum, but he
was going down about six months after his father's
death. That was October 12, 1929.
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Q. Was that the time they sent him to the asylum?
A. J· dol'.).'t know what happened to him. In fact, I don't
know wliat happened to him, but they told me they sent him
to the asylum. I don't know exactly what date it was.
Q. He commenced to lose his mind about six months afterwards?
A. Going down little by little.
Q. That was the time they sent. him to the asylum!
A. It was Y I don't remember that.
Q. I am asking· you.
A. I don't know.
Q. Didn't you say that?
A. I said he lost his mind.
Q. In answer to the first question asked yon, didn't you
say that you remember they sent him to the asylum about six
months after his father's death f
A. I didn't say that., because I don't know;. I don't know.
Q. How long after you noticed this was it before they sent
him to the asylum¥
A. I noticed himQ. How long· after you noticed this was it before thev sent
"
him to the asylum Y
page 97 ~ A. I don't know what date they sent him to the
asylum. They told me they sen~ him to the asylum,
but I didn't know what date.
Q. How long after his father's death was it before they
sent him to the asylum 7
A. I don't know.
Q. You can remember that it was six months after bis
father's death that he went down, and then you remember
they sent him to the asylum. Why can't you remember the
length of time after his father's death that they sent him to
the asylum?
A. I could not remember that.
Q. Yon can't remember one any more than the other, can
you!
A. One thing I did know, he was going down. He came
into my house and talked-didn't talk sensibly-and I didn't
pay any more attention. I just attended to my business. I
just know he was going down. I know they sent him to the
asylum, but I didn't know what date. ·
Q. But yon know they sent him Y
A. I know they sent him.
Q. Yon didn't know the date of bis father's death either,
did youf
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A. Yes. I can tell you why: I happened to be in his house.
Q. You didn't know the date. You knew the
page 98 ~ time, but you didn't know the elate f
A. I happened to be there at that time in his
house. They called me in about one or two o'clock, and 1
stayed there until four or five o'clock. I happened to be on
the Jewish Burial Committee, and I stayed with him about
three or four hours; that is the reason I know that.
Q. You are doing a lot of talking without answering my
question. But you did not remember the date of his father's
death until this gentleman told you, did you f You never
carried in mind the datef
A. No, I didn't carry in mind the date.
Q. You didn't know whether it was 1929 or 1930!
A. I know it was 1929., but, exactly when he died, I don't
remember. I didn't try to keep it in my memory, but I think
it was about that time.
Q. You think it was about that time?
A. Yes.
Q. And you were told it was about that timel You were
told that about six months after the time of his father's death
his mind commenced to leave him?
A. That is right.
Q. You also knew that they sent him to the asylum, but you
didn't know the datef
A. I didrr't know the date.
Q. But you go by the elapsed time?
page 99 ~ A. That is right.
Q. Tell me how long after his father's death
was it that they sent l1im to the asylum T
A. As I say-I will be frank with you-if I tell you, I will
have to guess.
Mr. Bradford: The witness does not know, and was not
present. It is obvious that counsel is trying to insist on his
saying some date he does not know.
Mr. Berkeley: I am not asking him for any date; I am
asking him for an elapsed time. These witnesses are :fig·uring by an elapsed time, and they have· all got six months
as the time he commenced to lose his mind. I want to ask
him some other things about the same time, covering the
elapsed time, and not giving dates.
By Mr. Berkeley:
Q. You knew they sent him to the asylum 7
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A. I knew they sent him to the asylum.
Q. You don't know whether it was six months or eight
months?
A. I certainly don't.
Q. -after his father's death?
A. Yes.
RE-DIRECT EXAMINATION.

By Mr. Bradford:
Q. Mr. Arch, you do know, from your own
page 100 ~ knowledg·c, when Joseph Kaplan died f
A; Yes.
Q. You ,vere present Y
A. I was right there about four hours in his house.
Q. You were in his home 7
A. His home. Before he died, I was right there before he
died, right there sitting by his bed.
Q. No one had to tell you that? You knew you were there
in his home?
A. I was.
1

Mr. Berkeley: I object to that as just encumbering the
record.
·
By Mr. Bradford:
Q. You have testified that from your own observations,
from the boy visiting in your home, that approximately six
months thereafter he began to lose his mind?
A. That is right.
Q. You were not present when the lunacy commission was
held on him!
A. No.
Q. You don't know how long a time had elapsed before
somebody told you they had held a commission on him 1
A. That is right.
Q. You don't know how long the commission may have held
up a decision before sending him to Williamsburg!
A. That is right.
page 101 ~ Q. And at some time you were advised that he
had gone to "\Villiamsburg!
A. That is right.
Q. But you know nothing of what happened there f
A. That is right.
·
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Mr. Berkeley: I object to the form of the question and answer inasmuch as it is not a question, but a statement telling the witness what he knew, and what he did not know;
and for the further reason that it is argumentative,.. and I
ask that it be stricken out.
(Thereupon a recess was taken for lunch.)
AFTERNOON SESSION.
The trial was resumed at 2 o'clock P. l\L, pursuant to the
taking of the recess.

J. S. BLACK,
called as a witness on behalf of the complainant, having been
first duly sworn, testified as follows:
Examined by l\fr. Bradford:
Q. Please state your name.
page 102} A. J. S. Black.
Q. M:r. Black, where do you live 7
A. 22 \Vine Street, Hampton.
Q. Is it "V" or "W"?
A. vVine-W-i-n-e.
Q. What business are you in, Mr. Black7
A. Service station.
Q. How old are you, please?
A. Thirty-three.
Q. How long have you lived at Hampton f
A. Thirty-three years.
Q. Did you know a young man by the name of Samuel Kaplan., who is the brother of Miss Bessie Kaplan and Miss
Esther Ka plan?
A. I did.
Q. You did know him?
A. Yes.
Q. Did you know him intimately, or just casually~
A. I worked with him.
Q. How long did you work with him?
A. I went to work sometime in '26 for his brother. He
was working there then.
Q. Which brother was that?
A. Frank.
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J. 8. Black.
Q. In '26?
A. Sometime in '26. I don't know what month
or what day.
Q. Was Sam working there at that time?
A. Yes, sir.
Q. What kind of business was Frank Kaplan engaged in 1
A. Grocery business.
Q. How long did you work for Frank Kaplan T
A. Until the latter part of '31.
Q. Did you know Mr. Joseph Kaplan, the father of Sam
Kaplan?
A. Yes, sir.
Q. Do you remember when he died T
A. I remember when he died, but I didn't remember the
date until the other day. Somebody told me it was October,
1929.
Q. You do not recall, yourself, the month nor the year f
A. No, sir.
Q. You remember when he died, but you don't know the
month!
A. I remember when he died, but I don't remember the
month nor the year.
Q. It has been testified to here by a daughter of Mr. Kaplan that her father died on October 12, 1929. Would you
think that was correct?
A. I would have no reason to disbelieve her.

page 103

~

Mr. Berkeley: It was agreed to separate these
witnesses. The purpose of separating witnesses
is to keep them from knowing what the other wit~
nesses have testified to; but counsel have repeatedly told the
witnesses that have come in here.exactly what Mrs. Copeland
testified to., as to the date of the death of her father.
page 104

~

By Mr. Bradford:
Q. Do you know where Sam is now?
A. Mr. Copeland told me he was at his home.
Q. Mr. Copeland! That is the husband of Mrs. Bessie
Copeland, the defendant in this action'/
A. Yes.
Q. Have yon seen him in the last ten or twelve years Y
A. It has been about eight or nine years since I have seen
him.
Q. Where was he when you last saw him f

/1
,.r
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A. At Mr. Copeland's home.
Q. Do you know what his condition is today?
A. No, sir.
,
Q. vVhat was his condition when you last saw him¥
A. I ·didn't see him long enough to say what his condition
was. I saw him sitting in tl1e front yard, and spoke to him,
and when I spoke to him, he spoke back and got up and walked
around to the back yard. I never talked to him.
Q. The records of the Clerk of the Corporation Court of
the City of Newport News disclose that Sam Kappage 105 ~ Ian was committed to a me·ntal institution because
he was officially declared insane on February 27,
1931.
Mr. Berkeley: I object to this statement, because, in thefirst place, it is giving the witness information that they were
separated not to get. It does not make any difference
whether part of the record was put in by agreement, or
whether it was testimony of another witness. I move that
the question and answer be stricken out.

',

By Mr. Bradford:
Q. Was there any chang·c in his mental capacity, or physical capacity from 1926 on down through the years?
A. Well, towards the last he began to act a little foolish
in some things. In other things., he seemed to act perfectly
normal.
Q. When did he begin to act strange, if you can place that
date!
·
A. I cou]d not place any dates at all. I could not tell you
the last dav he worked at the store. I. know when he left
the store; f remember when he left, but what he left for, I
could not sav. I know he left and went to work over at Newport News. "'Now, what his leaving was, whether his brother
fired him, or whether he quit, I could not say for sure, because I never asked the question, and I never was told.
. Q. You say he began to act a little bit strange. Can you
fix the date that he began to act a little bit strange
page 106 ~ in connection with his leaving the store., or in
connection with the date of his father's death,
whenever that may be 1 Was he all right when his father
died?
A. He seemed to be.
Q. If you can, how long after the death of his father, whatever date tlla t may be, did he begin to act strange¥
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A. ·well, I would say it was along in the next year.
Q. Late in the year or early in the year?
A. Well, in warm weather he started acting off a little.

Foolish answers he would give you when you would ask him
questions.
Q. Was there any change in the expression on his face,
the look in his eyes, or anything of that nature?
A. I did not particularly notice any expression on his face,
because he was always laughing. If he would tell you anything, you would not know whether he meant it or whether
he did not mean it, the way he would laugh at you.
Q. Was he reliable?
A. That I could not say,, because I had no connection with
the cash end of it-with the cash end of the business.
Q. You don't know when his father died, but can you give
me some estimate, after the death of bis father, as to when
he got to acting strange?
A. Along in the following summer.
Q. Then, if his father died on Qcto ber 12, 1929,
page 107 ~ the summer of 1930 would have placed him as act. ing strange?
A. It would.
Q. How strange was he acting in the summer of 1930, :Mr.
Black, if his father died in October, 1929! How bad off was
he?
A. Well, I don't know how to express that-how bad off
he was.
Q. Would you have trusted him to transact any important
business for you at that stage?
A. No, sir.: I would not.
Q. Why wouldn't you 1
A. ·wen, I would not have thought he was capable of it.
CROSS EXAMINATION.
By Mr. Berkeley:
Q. You say that whenever he said anything to you, he would
laugh 1 That had been a habit of his for a long time, had it
noU
A. Yee. Vl ell, yes, he would laugh when he would sav anything. Sometimes you would not know whether he ·would
mean it or not.
Q. You say there were times when he was perfectly normal, ~nd times when you though~ he acted up a little bit; is
that r1ghU

I
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A. Yes, sir.
page 108

~

Q. Do you know anything about who his brother
sent to Richmond to buy the turkeys for the
Christmas of 1930 7

A. 19307
Q. Yes.
A. He sent his brother Sam.
Q. Sam was the one who went up and bought the turkeys Y
A. He went up to get the turkeys, but he did not get them.
Frank and myself went back and got the turkeys.
Q. You all went back and got them f · ·
A. Yes, sir. We left here around-it was at night afteiwe closed the store. w· e went back to Richmond. Frank, he
stayed with his mother-in-law, and I stayed at his brotherin-law 's house., until early in the morning when the market
was open.
Q. But his brother did send him to Richmond to get the
Christmas turkeys that year?
A. His brother sent him to Richmond, but he come back
without a one; didn't even have a one. .
Q. Was he supposed to bring them back with him?
A. He was supposed to have got the turkeys and brought
them back.
page 109 }

LEON SMITH,
.
called as a witness on behalf of the complainant,
having been first duly sworn, testified as follows:
Examined by Mr. Bradford:
Q. Please give the Reporter your full name.
A. Leon Smith.
Q. Where do you live, Mr. Smith t
A. 322 69th Street, Newport News.
CJ. How old are you, Mr. Smith 7
A. Thirty-two.
Q. What business are yo.u in, Mr. Smith?
A. Bowling alley operator.
Q. Do your people live in Hampton or Newport News T
A. Newport News.
Q. Have they had any type of business in Newport News
during the last fifteen years?
A. All. during the last fifteen years has been the grocery
business.
Q. What is the name of the business?
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A. D. Smith.
Q. Where is that located f
A. 247 Jefferson Avenue.
. Q.. D~d ·:you know a young man who lived in Newport News
by the name.of Sam Kaplan, whose father was Joseph Kaplan?
A. I didn't know his father's name., but I knew Sam Kaplan.
Q. Where did you first know him?
page 110 ~ A. My last year in high school; that was in
1925. I think that was the first time I really knew
him. I had seen him around town previous to that, and had
known of him, but that was the first time I really got acquainted with him.
Q. Did be ever work-was it your mother who conducted
the business, or your fatherY
A. My father.
Q. Do you know whether he ever worked for your father!
A. Yes. I worked at the same time.
Q. Do you know when that was, Mr. Smith Y
A. I haven't any idea.
Q. You don't know when it wasf
A. No.
Q. Do you know how long he worked for your father¥
A. I think it was just one Saturday that he worked there.
I can't hardly remember. I know he was working there one
Saturday.
Q. Were you in the store working that day that he worked.
thereY
A. Yes.
Q. Was there any change in his appearance on the day
that he worked for your father, whatever time that may be,
and the time that you had seen him in high school in 19251
A. Oh, yes.
Q. It was a later date after 1925 f
pag·e 111 ~ A. Ob, yes; much later than that.
Q. And there was a difference Y
A. Yes, sir.
Q. Please turn to the Reporter so that your testimony mav
be placed in the record, and give your recollection of the
change in his mannerisms-his actions and his looks.
A·. Well, he seemed to be normal-I mean, in 1925; an ordinary boy. We were interested in athletics more than anything else-basketball, football, and anything· like that. That
is all we ever spoke of. I was working with my father at the

'
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Leon Sm,ith.
same time, and he, and my brother, and myself ran the business, and we did most of the hiring-my brother and myself.
"\Vell, he was a different boy at that time; absolutely different.
There were funny expressions on his face. There were some
things he did that we knew wasn't the same boy. On one instant we were cutting up some meat. It was a real hot day.
He chopped it any kind of way. We were scared to stop him,
because he had a cleaver in his hand. He did not act rig·ht.
That night we decided to let him go . .Any other boy, I would
have reproached him for it, and bawled him out, but we were
scared at that time to do anything like that.
Q. ·what made you scared to reproach him when he was
cutting this meat?
A. He did not seem to be acting right. The boy had a
cleaver in his hand, and we did not feel like we
page 112 ~ wanted to get him mad. vVe did not know what
he might do. We would rather take the loss on
the meat. It was a risk to do it.
Q. He had been asked to cut the meat, or was he doing it
voluntarily?
A. I had cut some meat of the same kind., as much as we
needed. It was hot weather at the time. He went in the icebox and got the same kind of meat, and tried to cut it, too.
Of course, he did not cut it as efficiently as I did.
Q. Do you remember what kind of meat it was?
A. I remember exactly; it was fresh pork.
Q. How much did he cut?
A. It was piled up on the meat block-a big pile of it. I
don't know how many pounds it was. I reckon it was about
six times as much as we possibly could use at a time.
Q. Why would you be afraid to call him down 7 "\Vas it the
look in his eyes ?
Mr. Berkeley: I object.
By Mr. Bradford:
.
Q. If you observed anything in his looks or actions.
Mr. Berkeley: I object.
By Mr. Bradford:
.
Q. What did you observe, if anything, in his demeanor?
A. He would squinch up his face, and now and then he
would get mad and chop real hard. It wasn't a normal expres-
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Marcus I. Sniith.
sion on his face, anyhow. We both were frightened. We spoke about it-my brother and myself-and decided not to do anything about it
until he cut it all up.
.
Q. Did you ever see a normal person act like Sam Kaplan
acted that day?
A. No, nobody would have done it.
He was half-way
finished when I looked around. We had more than we needed
at the time; but we did not stop him, anyhow. We did not
need the first piece cut. In fact, I had already cut as much as
we needed, and he went ahead.
Q. And you don't know how long he worked there?
A. No, I don't remember.
Q. And you don't remember when this occurred; you just
know it occurred, but you don't know when?
A. Since it has been brought to my attention about my
brother leaving us at the time-I have an idea when my
brother left. Of course, I don't know the year~ It would be
hard for me to say, because we had a lot of boys to come and
go during· those years we worked for my father.
Q. You do remember it was in warm weather Y
A. It was real hot.
Q. It was summertime¥
A. Yes, sir.
page 113

~

· page 114

~

MARCUS I. SMITH,
called as a witness on behalf of the complainant,
having been first duly sworn, testified as follows:

Examined by :Mr. Bradford:
Q. Please give the Reporter your full name.
A. Marcus I. Smith.
Q. Where do you live, Mr. Smith~
A. 65 Buxton Avenue.
Q. Is that in Newport News or Hampton?
A. Newport News.
Q. How long have you lived in Newport News Y
A. All my life.
Q. Are you in business in Newport News?
A. Hampton.
Q. vVbat¥
A. I was in Newport News, but I am now in Hampton. I
have changed my business location.
Q. In what business are you T
A. In the grocery and meat business.
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Marcus I. Smith.
Q.
self?
A.
Q.
A.

How long have you been in the grocery business, your-

For myself., ten years.
·where did you work formerly 7
D. Smith's Meat Market.
Q. "Who is D. Smith Y
}Jage 115 ~ _A. My father.
Q. Where did he conduct business 7
A. 2215 Jefferson A venue.
·Q. What kind of business did he conduct Y
A. Grocery and meat.
Q. And you went in business in 1931, yourself; is that right!
A, That is right.
Q. Did you know a young man by the name of Sam Kaplan
who is a brother of Miss Bessie ..Kaplan and Miss Esther
Kaplan?
A. Very well.
Q. How long did you lmow him Y •
A. Ever since he was a little kid; probably ten, twelve, or
thirteen years old. I knew him when he was a young kid
going to school.
Q. You went to school with him f
A. I went to school with him.
Q. Did he ever work for your father Y
A. A short while.
Q. Do you remember when he worked for your father?
A. Around 1930. I surmise it was around 1930.
Q. Why do you say you surmise it was 1930?
A. That was the date we were discussing. I knew that after his father died, he could not get along with his brother.
That is the reason he gave us, and we employed
page 116 ~ him a short while during that summer.
.
. Q. How long did he stay with your father, if
you remember, Mr. Smith Y
A. It could not have been very long; probably a couple of
weeks or a couple of months, probably. It was a couple of
weeks, more than likely. I don't exactly remember, but it
was not very Jong, on account of the way he acted.
Q. Why did he leave Y
A. We let him go.
Q. Why?
A. On account o:f, we did not think he was mentally right.
We were afraid of him.
Q. What did he do to cause you to be of that opinion T
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A. One hicident, he was cutting up a lot of meat, and it
was a type of meat we did not need very much of. It was a
very slow selling item. We asked him to cut up a few strips,
which amounted to five or ten pounds. He cut up a whole
meat block. I remember how he swung that cleaver high,
with a diabolical look in his eye. We did not feel safe with
him around. There was no sense in cutting so much.
Q. That was during· hot weather¥
A. That was especially during hot weather.
Q. At that time would you hav·e had him to transact any
business for you t
A. I don't think he was really mentally
page 117 ~ capable at that time of almost anything·, because,
as he cut the meat, he used to laugh very foolishly out loud. I remember it very distinctly. We were
very much afraid to say anything to him on account of the
actions that he made. It was surprising to us, because we
knew him as a boy, and lie seemed t.o be a very bright boy.
Q. He changed considerably!
A. He just changed.
Q. You said that he laughed out loud. Was there anybody
discussing anything with him f
A. No; just something he was thinking about.
Q. Was there anything else in his appearance or demeanor
that was unusualf
A. Well, he had a look about him that was queer. He was
always laughing, too. He did things,, I mean, automatically
that anybody else would not do in a store. He loved to cut
meat, but he did not cut meat with any sense. He wanted to
cut meat; he had that in his body-I mean, he did not want
to do anything else. It is beginning to come back to me all
the time, the way he really acted. We thought we were really
getting something good, because I used to think a whole lot
of him, and I thought he was a very good meat boy.
Q. Do you know where he ·bad been working prior to the
time he came to work for vou?
A. They used to rent a market in Hampton,
page 118 ~ called P. & K. Market, and I understand thev did
a very good business there.
.,
Q. He came with you after leaving his brother!
A. That is right. That is what he told us.
Q. Do you know why he left his brother t
A. There was some dissension there somewhere.
.. :
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J.11a·1°cus I. Smith.
Mr. Berkeley: I object to that.
By Mr. Berkeley:
Q. Was there any other occasion when yon saw his attitude
like it was the day you let him leave, or was that the only time
he acted strangely T
A. That was the outstanding point in my mind. That was
the main reason we let him go. That was the vivid thing that
caused us even to rememb~r the incident, because it has been
some years back. We employ so many people, we can't remember all of the little things.
CROSS EXAMINATION.
By Mr. Berkeley:
Q. You let him go immediately after that, then; after that
incident?
A. I think it was that week. I could not be exactlv definite
about it, but I do know we let him go on account of that. I
think it was immediately after that.
Q. What?
A. That very week we let him go.
page 119 ~ Q. You tllink it was that week you let him go?
A. We were afraid to let him stay there.
Q. He cut up more meat than you all could sell on the
market!
A. Unreasonably.
Q. Couldn't you put it back in the icebox?
A. Well, we disposed of it some way or other. I don't remember how-sausage, or something-but we did.
RE-DIRECT EXAMINATION.
By Mr. Bradford:
Q. What size boy was he 7
A. Oh, he was a pretty g·ood husky boy. I imagine he was
about five feet eleven, and must have weighed about 175
pounds.
Q. A right good size man Y
A. He was a big boned boy at that time. I don't think he
quite measured six feet, but he was a pretty big boy.
Mr. Berkeley: The policy, New York Life Insurance Company, a mutual company, payable to the executors., administrators, or assignees of the insured, or to the duly designated,
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$5,000 upon receipt of due proof of the death of Samuel Kaplan, or $10,000 if such death results from accident, as defined
under double indemnity. Upon due proof that
page 120 ~ the insured is totally and presumably permanently
disabled before age sixty, as defined under total
and permanent disability, the company ag-rees to pay to the
insured $50 each month, and to waive payment of premiums
as proyided therein; $174.75 payment in advance., constituting the first premium, and maintain the policy for the period
terminating on the 14th day of October, 1930. Policy takes
effect as of the 14th day of October, 1929. The policy is
signed by the company the 6th day of November, 1929; the
date of request of chang·e of beneficiary, October 13, 1930.
Beneficiary-Bessie R. Kaplan, sister; endorsed by the vicepresident.

DR. PAUL J. PARKER,
called as a witness on behalf of the complainant, having been
:first duly sworn, testified as follows:
Examined by Mr. Bradford:
Q. You are Dr. Paul J. Parker?
A. Yes, sir.
Q. You practice medicine in Elizabeth City County, Hampton., Virginia?
A. Yes, sir.
Q. How long have you been practicing medicine, Doctor 7
A. Thirty years.
page 121 ~ Q. Where were you educated t
A. I was educated at the Baltimore Medical
College, and University of Maryland, and Medical College of
Virginia, Richmond. ·
Q. What practice do you follow!
A. General practitioner, both medical and surgery.
Q. Do you hold any official position, Doctor?
A. Nothing more than coroner over there in Elizabeth City
County.
Q. How long have you been coroner, approximately?
A. I don't know; ever since Dr. Vanderslice.
Q. Doctor, this inquiry is as to the mental capacities of a
young man by the name of Sam Kaplan. Did you ever know
a young man by the name of Sam Kaplan who was the son of
,Joseph Kaplan, whose sister was Miss Bessie Copeland now,
and Miss Esther Kaplan f
·
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A. I knew a boy named Sam Kaplan, and I think his
father's name was either J.M. Kaplan or C. M. Kaplan.
Q. And is the brother of these two ladies I ref er to?
A. Sam Kaplan, as I understood it, is the brother of this
young lady, and the brother of this young lady.
Q. How long did you know this young man, Doctor¥
A. I knew Sam Kaplan several years.
Q. As a matter of fact, were you not the family physician
of the Ka plans 1
page 122 ~ A. Well, about half-way, I reckon. I don't ever
have any patients. I just have them when I go
to the house and see them, and when I leave, some other
doctor may come right along behind. But, I have attended
the family.
Q. Over what period of years, please, did you have an opportunity to observe Sam Kaplan generally and professionally, if you had any occasion to observe him professionally1
A. Well, I have not any record of this thing; any dates
in particular, but, I knew Sam Kaplan, as I have told you
before, for several years. On many occasions Sam Kaplan
has been in my office for medical attention.
Q. Did you know Frank Kaplan, his brother?
A. Yes, sir, very well.
Q. Did you know whether Sam was working with Frank
for a certain period of time 1
A. Frank Kaplan had a grocery store and meat market
about two doors from my office, and I was going by his place
several times a day, and sometimes I was in there two or
three times a day, because we used to buy most of our stuff
from hi:r'n-gToceries, and stuff like that.
Q. Did you have an opportunity to observe Sam Kaplan
while he was working for Frank?
A. Yes; that is., just going in his store and coming out.
Q. Did you ever have to complain to Frank about Sam's
coming to your office?
A. Well, in the latter part of my dealings with
page 123 ~ Sam, Sam bad a way. He would come in my office,
and he would sit down; sometimes he would sit
down. The next thing, if I had a patient in the back office,
he would open the door and come in. He said, ''You get them
out of here and wait on me. I am in a hurry:. I have to go
to work." I .did not know what he meant by it. I didn't pay
very much attention to him. Finally I told his brother, I said,
"You keep Sam out of here.!' He did that repeatedly.
. Q. That was while Sam w~s working for his brother1
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A. While Sam was working for his brother, but I do not
remember the date of that.
Q. Doctor, at that period of time, in your opinion~ as a
medical man, was he able to have made any contracts, or
attend to any business that required any mental capacity to
make decisions f
A. vV ell, I did not see Sam Ka plan at the last of his illness,
before he was incarcerated in some institution. Therefore,
I would be unable to give yon au expert opinion. But, however, at least a couple of years before Sam Kaplan left Hampton, in my opinion, Sam had a mind just abot;tt, I would say.,
the age of a boy of twelve or fourteen years. He appeared to
me like he was irresponsible, even working around the store,
and dealings I had with him and talks I had with him.
Q. When you ref er to him as a boy fourteen years old, you
mean by that, a boy fourteen years old cannot
page 124 ~ make a valid contract because of infancy; then
this man could not have made n valid contract
because of his mental condition. Is that about right, Doctorf
A. I don't know what the law is on that thing. But I always, for the past year or so before he left there, had fixed
in my mind that he was a boy who had a mind of a boy twelve
or fourteen years of age.
Q. From your observations of this boy, did he grow better
or steadily grow worse?
A. Well., from the observations that I had of the boy, he
just looked like he was g·oing down the hill, and did not seem
to improve any. Then he got away from me. He did not
come back there any more. I understood that some of them
had Dr. Cullinan to see him. I am not sure about that, that
is just what I heard. I never ~aw Sam any more, as I remember.
Q. Would you have trusted him to attend to any business
for you during the last year or so that he worked for his
brother, Frank Ka plan?
A. I don't believe I would.
Q. Why do yon say that, Doctor?
A. Well, to me he was irresponsible.. He did not take any
interest, in particular, about anything he did. He was just
as liable to do one thing as another.
Q. Please st~te, for the benefit of the record, whether, in
yoll'r judgment, at the time he came in your office.,
page 125 ~ while he was working for his brother, were people
and property safe around him 'f
A. I never saw anything about him that looked vicious, as
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far as I was able to observe. He came in my office there one
day just before he left ~am Kaplan's place.
Q. You mean Frank f
A. I mean Frank. He got mad with me about something,
about some groceries he was supposed to carry, or something
for some man.. I got after him about it, and he came over in
the office. I saw him on the street, and asked him, ''Why
don't you go on and do what you ought to do with these
groceries-carry them along¥" He got mad with me that
day. I didn't pay much attention about that part of it. He
wasn't vicious, or would not hurt anybody, I don't believe.
CROSS EXAMINATION.
By Mr. Berkeley:
Q. Doctor, you recall this man was sent to the lunatic
asylum., or do you recall that!
A. I heard he had been sent there, Mr. Berkeley. Somebody told me. I didn't know it· to be a fact. Somebody told
me he had been sent there.
Q. Was that shortly after your observations of him Y · .
A. Well, now, I just don't remember about that part of
page 126

~

it.

Q. And your idea was he had a mentality of a
boy about twelve or fourteen years?
A. That was the latter part of my observations of Sam.
That was my own private opinion.
Q. You know plenty of people that would have the. same
who are still doing business Y
A. Oh, yes.
Q. Whom you have the same opinion of?
A. Yes.
Q. It is a fact that some of these fellows who impress us
as having a very low mentality, we find them right smart
when we go to do business with them at times 7
A. Sometimes you do and sometimes you don't.

DR. C. B. COURTNEY,
called as a witness on behalf of the complainant, having been
first duly sworn, testified as follows:
Examined by Mr. Crounse:
Q. ·wm you please state· your name, residence and occupation., Doctor Y
•
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Dr. C. B. Courtney.
A. C. B. Courtney, 4814 Huntington Avenue., physician.
Q. Of what school of medicine are you a graduate, Doctor?
A. Medical College of Virginia.
Q. Do you specialize in any particular branch,
page 127 ~ or are you a general practitioner Y
A. General practice and surgery.
Q. How long have you been in the practice of medicine?
A. Since 1919.
Q. Where have you practiced, Doctor Y
A. Newport News.
Q. Were you acquainted with the late Dr. Cullinan?
A. Very well.
Q. You say you were acquainted with him Y
A. Yes, sir, very well.
Q. How many years did you know him, Doctor Y
A. I would say probably five or six.
Q. Did he practice in this same locality!
A. In Hampton.
Q. Did he specialize in any particular branch of medicine Y
A. Yes, sir.
Q. What was that branch Y
A. Nervous and mental, I would say.
Q. Do you recall, Doctor, having acted with Dr. Cullinan
on a petition sworn out by Bessie Rose Kaplan on February
26, 1931, in which the question involved was the mental condition of one Samuel Kaplan Y
·A. Yes, sir.
Q. The warrant from the record appears to have been issued by Justice R. A. T. Clement Y
page 128 ~ A. Yes, sir.
Q. Who· were present, if you recall, at that
hearing, Doctor?
A. The commission was held at Judge Clement's office on
the 25th, I believe it was.
Q. In the City of Newport News Y
A. Yes, sir.
Q. Who were present?
A. I could not tell you exactly who were pres~nt.
Q. Will you look at this record and tell me., Doctor, if any
of it is in your handwriting, please, .sir, other than your
signature?
A. Only my signature.
Q. Are you acquainted with the. other· handwriting on
there 1 Do you know whose it is, or is it unfamiliar to you Y

Samuel ·Kaplan, etc., v. Bessie Kaplan Copeland

U3

Dr. C. B. Cmtrtn-ey.

A. I would not say that I lmow, other than comparing it
with the other signatures.
Q. According to the record, there were present on that occasion, besides the Justice, yourself, Dr. Cullinan, Fr~nk Kaplan, Samuel Kaplan., and Bessie Rose Kaplan. Does that ·refresh your recollection any t
A. I knew the members of the .family were present.
Q. Do you remember who gave the testimony, Doctor, on
which this report was made up, from which the :findings were ·
made?
page 129 ~ A. I think the name is there.
Q. It appears here that Bessie Rose Kaplan,
who bears the relationship of sister, and Frank Kaplan, were
·
both present at that hearmgY
Q. Do you remember which one of them testified, or whether
both testified?
A. I think, if I remember right, most of it was given by
the sister.
Q. By the sister Y
A. Yes.
Q. That is Bessie Rose Copeland, sitting to your right Y
A. Yes, sir.
Q. Certain :findings were made by the commission. I call
your attention, Doctor, particularly to questions 106., 107, 108,
and 109, in which there are certain words underscored Y · · ·
A. Yes, sir.
Q. From whom was the information obtained, and on whose
testimony were those words underscored, as indicating the
.
.
.
·
.
condition of Samuel Kal?lan f
A. Of ~ourse, the name embodied m here would be Miss
Kaplan-Bessie Rose Kaplan.
·
·
Q. On the testimony given by her, you and ::l)r. Cullinan
found those conditions to have existed?
.
A. As far as observing the patient, too·, _yes,
page 130 ~ sir. I would say both.
.
. ·
Q. From whom did you determine; Doctor.,. or
how was it determined, that his condition-that is, the condition "in which you then found him on February 27, 1931-had
existed since August 3, 1930, as set forth in this record?
A. Bessie Rose·Kaplan was the lady from whom we got the
information.
·
Q. Without such testimony from Bessie .Rose Kaplan,
would it have been possible for you and Dr. Cullinan to have
determined when the insanity began?
1

·:

•

·
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A. I would say no.
Q. Though the period from which the insanity began was
:fixed on the testimony given by the witnesses before the commission!
A. Yes, sir.
Q. From your examination of the patient, Doctor, and from
the testimony produced before the commission, what would
you say as- to the mental condition of Samuel Kaplan during
the sumn1er of 1930, say~ in the month of August!
A. The:month of AugusU
Q. Yes. .
A. This was October 27Y
Q. February 27.
A. It was September that we held the commission'l
Q~ No; February, 1931.
page 131 ~ A. And this is '30 Y
Mr. Bradford: He asked you as of August, 1930.
A. Well, of course, you mean according to the evidence
that we had!
By Mr. Crounse:
Q. According to the evidence that you had, and the examination that you then made!
A. Well, I would say that he was getting mentally unbalanced.
Q. In other words, in August, 1931, it would be your opinion that he was mentally unbalanced Y
A. Judging from the evidence we nad.
Q. And also from the examination which'you made of him!
A. Yes, sir.
Q. In your opinion, Doctor., and refreshing your recollection from this record, and the testimony that was taken according to the record, would you say that Samuel Kaplan
was, in August, 1931, capable of understanding business transactions, and capable of making a contract Y
A. I would say not. That was in '32-I mean, February
l.932?

Q. ~1.

.

A. And you said Aug-ust, '31 f
Q. August, '30.
· A. I would say not.
page 132 ~ Q. From what character of insanity did you
find him suffering, Doctor f
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A. I think that would be rather hard to say. I don't know
just how the case came out., whether he developed a dementia
praecox, or what form he :finally wound up with.
Q. It is stated in this record that he had an unnatural
sexual habit of masturbation. Is there any particualr form
of insanity that customarily follows a thing of that character?
A. That probably would go along with several forms of insanity, especially dementia praecox.
Q. Is dementia praecox a progressive form of insanity?
A. As a rule, it is.
Q. Have you seen him since you held this commission in
19Rl?
A·. No, sir.
CROSS EXAMINATION.

By Mr. Berkeley:
Q. You say dementia praecox is a progressive disease?
A. I would say it is, as a rule.
Q. As a rule, it is generally progressive Y Did you know
how long he had been guilty of that unnatural practicef
A. No, sir.
Q. Insanity develops in some people very sudpage 133 ~ denly, and in some the development covers a long
period of time, due to their general physical
makeup; isn't that true f
A. Yes, sir.
Q. You did not see him in August f
A. No, sir.
Q. The year before?
A. No, sir.
Q. Then, as a matter of fact, yon don't know what his
mental status was, as far as his ability to make a contract
is concerned, ·in August, September, or October of the year
before, do you t
A. No, sir.
.
Q. The only time you saw this man was at the inquisition f
A. Yes, sir.
Q. There was no evidence as to how long this practice had
been carried on, or was there any evidence as to what the
trouble was 7
A. I would consider that a symptom is a mental condition
rather than a disease.

11~
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Q. Dementia praecox may be one of the sub-classifications
of insanity; is that right Y
A. I would not say that he had dementia praecox. I would
just say he was insane, and would not like to classify him
until he had been observed by some medical attendant.
Q. You really don't pay a great deal' of attenpage 134 } tion to mental ·conditions, do you, Doctor!
A. That is right. .
Q. You are a general practitioner and surgeon Y
A. That is right.
Q. It is a fact, though., is it not, that even insane persons
of long periods have what you might call normal conditions
of the mind, as far as maldng a contract is concerned Y
A. I think that is a rather hard question to answer. I
think it would depend on the type of insanity you are dealing with, and the record of the patient-how he has progressed. I think that is possible.
Q. Isn't it an actual fact that some of them have short
spells, and then they· have an interim?
A. Yes, sir.
Q. And in the interim they are perfectly normal in every
respect, apparently, and then these spells come on again with
great suddenness 1
A. I would say apparently they do.
Q. And these people are perfectly normal?
A. I think in these forms of maniac depression, we have
seen cases that have been off for a short while, and come
back and are apparently normal.
Q. You did not write this, I hope. If you did, I am going
to ask you to interpret it.
A. No, sir., that is not my writing. I think that
page 135 } is Dr. Cullinan's handwriting.
.
Q. No, that is not Dr. Cullinan 's handwriting,
because I have his certificate here. You have underscored
here, such as, ''depression.'' That ''depression'' is under-·
scored. That condition of mind is recurrent, is it not?
A. Yes, sir. You have stages of excitement and then depression. In excitement they are rather wild, and in depression they are quiet.
Q. And then they have long periods in between when they
are perfectly normal, apparently,,to everybody!
·
A. Well, that depends on the disease., I would say.
Q. This fell ow suffered from insomnia. Insomnia is a
nervous condition, isn't it?
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A. That is, unable to sleep..
..
Q. I know that, but the base of it is nervousness, isn't .itT
A. Well, we find it going along with certain nervous diseases, too, and in some normal people, I would say, you have
insomnia.
Q. And he has impairment of memory, too. A great many
people have impairment of memory,, and still have perfectly
rational minds?
A. 'i"es, sir.
·
Q. He had delusions. A great many people have delusions
about things that are otherwise normal. When
page 136 ~ you strike them on that point, when you touch that
button, then they are off.
A. We consider them abno:r.mal if they are having delusions, I would say.
·.
Q. But when they are not having delusions, they do make
contracts? You know plenty of people around here that you
do not consider capable of going in business, but .they are
running a business and are making a success, too,· aren't they?
A. I would say that would depend on the type of disease
that they had.
Q. One who has strong business heredity is not likely to
have that defect as much as the one who hasn't is heY
· A. I would say that delusions-you are talking aboutQ. We were talking about delusions.
·:·
A. I would say that would be just a symptom,. as I said
ab.out the masturbation; just a symptom of this mental unbalance.
.
Q. What is the difference between delusions and hallucinations?
A. You are going to make a neurologist out of me., anyhow.
Q. You have them both underscored.
A. I would interpret hallucinations as an imaginative
process of the mind, that you are manufacturing impr~ssions
that are not real, if I. might express it that way. I do not
know the exact definition now for those terms .
. Q. That is a delusion, too, isn't it Y
page 137 } A. Yes, that is a delusion. Some people may
hear voices, and no such thing exists.
.
Q. That is a delusion, too, isn't itY
·
A. I have forgotten now how we determine that symptom.
I think that is classified separately, probably.·
Q. As a matter of fact, it would be impossble for you to tell
whether .this fellow was capable of entering into a contract
on the 13th day of October, 1930,, on account of the condition
r
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that you saw him in on the 27th day of February, 1931; isn't
that sot
A. ·I would say only by the evidence could I have any way
of judging.

RE-DIRECT EXAMINATION.
By Mr-... Crounse:
Q. !f the evidence in this case should show, Doctor, that
the condition of Samuel Kaplan, from the time this commission was held until the present, has been consistently the
same as it was when the commission was held in 1931, what
would you say about the probability of his ever having sufficient lucid moments to enter into a valid contraeU
A. Since the commission!
Q. Yes.
A. I would say no.
Q. And, if that condition had existed from the time the
commission was held up until the present, what
page 138 ~ would you say of the probability of his having had
sufficient lucid moments between August 3, 1930,
when the evidence showed he became insane~ until the date
when the commission was held, to enable him to enter into a
valid written contract?
A. Of course, that would just be an opinion.
Q. That is what we are asking for.

:M:r. Berkeley: I object to that question. It is a hypothetical question, and is not based on all of the necessary
facts from which to reach a conclusion, or form an opinion
worthy of consideration ..
By Mr. Crounse:
Q. Go ahead and answer the question, Doctor. You were
present when the testimony was taken t
A. Yes, sir.
Q. What would be your answer as to whether he was, or
was not, between August 8, 1930, and the time that this commission was held, on February 27, 1931, capable of entering
into a valid contractY
Mr. Berkeley: The doctor has answered that question.
I want to object to the, qu~~tion for the reason that he has
twice answered that question on direct examination. On direct examination he said it was his opinion that he was not
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capable. On cross examination he said he would not know
that far back what his condition was at that time. I object
to it for the reason he has already answered it,
page 139 ~ and answered it two ways~

A. Do you want me to answer that?
By Mr. Crounse:
Q. Yes.
A. Judging from the evidence, I would say no.
RE-CROSS EXAMINATION.
By Mr. Berkeley:
Q. Judging from what evidence?·
A. From the testimony, I would say, given me at that time.
Q. Can you recall any of the testimony that was given at
that timeY
A. Only by the record.
Q. You did not write that?
A. No, sir.
Q. I am talking about from memory Y
A. No, sir.
Q. Then," yon did not write this record of his inquiry?
A. No, sir.
Q. And you would have to use that in order to refresh your
memory?
.A. That is right.
Q. You can't say whether that record., itself, is absolutely
correct as to the exact testimony that was taken 7
Mr. Crounse: I object to· that, seeking to conpage 140 ~ tradict a record that was already made a judicial
_
act
.
Mr. Berkeley: I know it is a judicial act, but he did not
make it. The record speaks for itself~
Bv Mr. Bradford:
"Q. Answer the question, Doctor.
A. How was that question, now?
(The question was read by the Reporter.)
A. I would say the records are usually made as near exact
as "possible. That is about the only way I could answer that.
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By Mr. Berkeley:
Q. As near correct as possible Y
A. Yes, sir.
Q. Did you examine him at that time?
A. I just heard him talk some. I did not make a physical
examination.
Q. You were not one of the commission Y
A. Yes, sir.
Q. I thought that Dr. CullinanA. I was one of the commission.
Q.. You and Dr. Cullinan 7
A. Yes, sir.
Q. And you were the two who examined him Y
A. Yes, sir.
Q. Did you hear all of the evidence in the case that was
produced at the time!
page 141 } A. As far as I remember, I did.
Q. Do you know whether this was written up
at the time, or written up some months later?
A. Written up at the time.
Q. Who wrote it up?
A. I could not tell you, but I know I signed it, and we always have those things written up before we sign them.
Q. I know you signed it, but did you sign it on that date,
or was it brought to you later by the secretary of Mr. R. A. T.
Clement, the magistrate Y
A. On that date I signed it.
Q. You are quite sure of that?
A. Yes, sir. I never signed one later on in my life. I
have always had those written, and signed them before we
left the place.
Q. You think Dr. Cullinan was the one who did the writing
and the underscoring Y
A. No, I don't know that that is his handwriting. I know
that Dr. Cullinan was dictating the 1;mderscoring.
Q. Was Mr. Clement's secretary there!
A. I don't remember.
Q. You know his daughter is a secretary, don't youY
A. Yes, sir. I know that is not his secretary's writing.
Q. You don't know whether Mr. Clement did it, himself, or
not?
page 142 } A. I don't think it is his writing either. I don't
really know who did the writing.
Mr. Bradford: We are not closing our case at this time.
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Note : The taking of said depositions was continued. from
September 10, 1941, the date fixed in the notice, to a later
date to be agreed upon by counsel.
page 143 } Virginia,
City of Norfolk., to-wit:
I, T. M. Phlegar, a Notary Pub1=ic for the State of Virginia
at Large, having qualified in the Corporation Court of the
City of Norfolk, Virginia, certify that the foregoing deposi. tions of F. B. Barham, Bessie K. Copeland, Louis Oser,
Kenneth Arch, J. S. Black, Leon Smith, Marcus I. Smith., Dr~
Paul J. Parker, and Dr. C. B. Courtney were duly taken and
sworn to at the time and place and for the purpose in the
caption mentioned.
.· .
Given under my hand this 5th day of August, 1942.
T. M. PlILEGAR,

Notary Public.
My commission expires Octo her 2, 1945.
page 144 }page 145}

Index.
OFFICES OF C. C. BERKELEY, ESQ.
403-404 First National Bank Building,
Newport News, Va.
April 1, 1942.

The hearing was resumed before T. M. Phlegar, Notary
Public pursuant to adjournment of the hearing of September 10, 1941," and continuance from the date therein ·fixed
until this date.
PRESENT: Russell T. Bradford, Esq., and
ley, Esq.~ for the interests heretofore noted.

c: C. Berke-

Mr. Bradford: Mr. Reporter, I would like for the record
to show that since the last hearing Mr. Crouse has had a
heart attack, and has asked me to proceed with the case, not
knowing· whether he will again be able to engage in the practice of law, or not; he is still a sick man.
·
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called as a witness on behalf of the complainant, having been
first duly sworn, testified as follows :
·Examined by Mr. Bradford:
Q: Please state your name f
.A. O. T. Amory.
Q. Your profession f
pag~ 146 ~ A. Physician.
Q. What school did you attend, DoctorY
.A. Medical College of Virginia.
Q. How long have you been a practicing physician in Virginia!
A. 28 years.
Q. Where have you been practicing!
·
A. Newport News 27 years; West Virginia a year before
that.
Q. You have lived in Newport News the last 27 years 1
A. That is right.
Q. Doctor, I have asked you to examine your records to
see whether or not you ever treated a young man by the
name of Samuel Kaplan, and will ask you to state to the
reported whether you have ever examined Samual Kaplan
since you have been in Newport News 7
.A. My records show I first saw Sam on November 24, 1930.
Q. Did you see him any more Y
.A. I saw him again on Nove~ber 28, December 11, and
December 31, 1930.
Q. Can you state whether he came to the office himself, or
was he accompanied by anyone 1
A. He was in the office on November 24th, 1930. I know
that because this record was made only in the office. I don't
know where I saw him at the other times, in the office or at
home. I could not say.
·
page 147 ~ Q. Di.d anyone accompany him on the 24th,
.
Doctor?
A. I am under the impression that Mrs. Copeland did.
Someone did; I would not swear who is was, but someone was
with him.
.
Q. What was the occasion of his coming to your office, Doctor, if your records disclose thatf
. A. The chief complaint was nervousness, worried over
himself, laughing to himself, ·despondent. I made a dia~osis
of dementia praecox. I think I referred him to Dr. Cullinan.
Q. Doctor, I show you a report filled out on a form of the
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New York Life Insurance Company, 51 :Madison .A.venue,
Madison Square, New York, New York, and ask whether
that is youl' signature to this form. The form is dated
12/31/30. I ask you if you can identify that as your signa~
ture7
A. Yes, that is my signature.
Mr. Bradford: I formally offer in evidence the form just
referred to, and ask leave to substitute a phostatic copy, as
the insurance company is desirous of having returned to them
the original of the form.
(The form was received and marked in evidence as '' Amory
Exhibit 1. '')
By Mr. Bradford:
Q. Doctor, from the examination you made of your rec ..
ords as to the condition you found Sam Kaplan in on Nevem•
her 24, 1930, from the history that was available
page 148 ~ to you at that time, will you please state in your
opinion whether or not. Sam Kaplan could have
made a valid contract on Novembr 15, 19307

_, l\fr. Berkeley: This is objected to for the reason that it
involves questions of fact and law, and this witness, of course,
ts incapable of making any answer to that. It is an opinion
involving law as well as fact, and the witness does not know
what his condition in mind was on that date, and, therefore
does not know the facts. It is a well known matter that a
man may have a perfectly clear and rational mind on one day
and on other days later he may not be rational. That is so
testified in the evidence by Dr. Courtney. However, it is a well
recog·nized biological proposition.
Mr. Bradford: In reply to what counsel has just stated,
Dr. Courtney also stated that from what he saw of the sub·
ject, Sam Kaplan, at the time the commission was held, and
from the history that he had, in his judgment and in his opinion this individual could not have made a valid contract in
the summer of 1930.
Mr. Berkeley: Dr. Courtney's statement in the record to
that effect is objected to for the same reason, and for the ·
·further reason that upon cross ..examination he '7ery much
qualified that statement and admitted that it was
page 149 ~ a fact that a man might have a lucid interval and
be perfectly rational on one day and capable of
I
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making a contract, and on other days not be capable of doing
so.
I wish to make the objection now that it is based on facts
about which he knew nothing, that the facts of the situation
on that day were not given to him; that it was a hypothetical
question not involving the facts; and that his adverse statement, which is shown in the record, which was later qualified
by his. cross examination is not proper evidence in the case.
By Mr. Bradford:
Q. Doctor, would you now, please, give your opinion. Of
course, we understand that you did not see him on that date,
but, from what you observed, what, in your judgment, would
have been likely to have been his condition on that date1
A. In the first place, I am not a psychiatrist. I know there
are mental conditions that vary. Whether it varies in dementia praecox or not, I am unable to say; but I do know
that dementia praecox is not a condition that comes on very
acutely. It is a condition of gradual development. It is
well known that it is prone to occur in the young.
From my records and recalling the best I can about the
case, I think he certainly had the condition a few weeks before I ·first saw him.
page 150 ~ Q. If it were to be established by proof in this
case that this young man lost his job on August
3rd, 1930-that was a fact---:-and he lost the job because he
was staring at customers when they came in the store, that
he would do queer things, that he was then very nervous,
talking· to himself, laughing for no reason assigned to the
laughter, that he felt influences working on him, such as
electricity; that the colored maid at the house had bis head
ever since he had begun to be sick; now, if that were proved,
Doctor, in this case as a condition of this young, man in August, and prior to August, 1930, would you state for the record, please, whether, in your opinion, he could at a later date,
namely October 13, 1930, have made a valid contract7 I am
supposing that those things will be established in this case.
Mr. Berkeley: I move to strike out the last answer to the
last question, and the question as well; and this question is
objected to because there is no evidence in the record disclosing the facts that are asserted in the question; and for
the same reasons given for striking out the question above.

-~ ....
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By l\ifr. Bradford:
Q. Doctor, will you now please answerf
A. The symptoms that you have just enumerated are practically the same symptoms that he complained of, according
to my records, when I first saw him.
page 151 } Q. Doctor, so that you may understand my
question further, the period that I am definitely
placing as the time these symptoms occurred is August 3rd.
If that were proven as a fact, would he at a later date be able
to make a valid contract? Could he in October have made a
valid contract, in your opinion?
A. I don't know anything about that phase of it. I have
no record of what he did six months before I saw ·him, but
he was complaining of practically the same symptoms that
you enumerated when I saw him. The natural assumption
would be, from the history standpoint, that there was a con~
tinuation of the condition. If those facts are true, he certainly was not in a condition, in my opinion., to make a contract when I saw him.
Q. If those conditions existed back in August, would he
have been on October 13th?
A. I just answered that.
Q. I mean, if they continued all the way through, he would
not have been; is that your answer?
A. M:y answer is that if the symptoms which you have
€numerated, which are the same symptoms that I got on my
examination, if they existed six months prior to the time I
saw him, or a year prior to the time I saw him, as far as that
is concerned, I don't think he was in a condition to make a
valid contract when I saw him.
pag·e 152} Q. Doctor, would he have been able to have
made a valid contract on any date that the same
conditions existed in his mind as existed on the date that you
saw him?
Mr. Berkeley: Same objection to the question above given
and answer, and I move that the same be stricken out.
A. I don't think anybody is able to make a contract, in
their right mind, the day I saw him.
By Mr. Bradford:
Q. If that same condition ·had exiseted on a prior date, your
answer would be the same, would it not, Doctor t
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A. Obviously.

CROSS EXAMINATION.
By Mr.· Berkeley~
Q. Doctor, is it not a well known fact that "foolish conduct, mannersim and silly speech lead to a suspicion of siinulation by the patient"Y
A. Repeat that question.
Q. Is it not a recognized medical fact that in examining a
person for dementia praecox, '' the foolish conduct, mannerism and silly speech lead to a suspicion of simulation by the
patient" Y ·
A. What do you mean by "simulation" in that particular
question!
page 153 ~ Q. I don't know. The English word '' simulation'' is pretty clear.
Mr. Bradford: I object to the question. If the doctor
does not understand the language in wbich counsel is couching his questions, unless he couches them in a different and
more simple and more certain questions, I object to the witness attempting to answer. The witness is perfectly in his
rights not to answer the question unless he understands what
the question is about.
Mr. Berkeley: It means "put on". I understand in ordi..
nary conversation that is what it means.
Mr. Bradford: Objection is made to counsel fingering
through medical dictionaries trying to select large words to
entrap this doctor, and I ask that counsel sit down and couch
his questions in ordinary language ordinarily used, so the
doctor will understand the questions that are asked, and can
intelligently answer the qnestions.
Mr. Berkeley: Since counsel was 12 years old he did not
know the word ''simulation'' was a large word.
Mr. Bradford: It so happens that is not the orily word
used. He has conched the whole question in technical phraseology, in which there may be different definitions and different interpretations placed on nearly all of tlle
pag·e 154 ~ words.
Mr. Berkeley: I will reply that ''foolish conduct, mannerism and silly speech'' are in no sense technical.
A. I want to answer your question. I would just like to
get the clear meaning of it.
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Mr. Bradford: I want the record to show, Mr. Reporter,
that in. no sense has this witness shown any reluctance to
answer any question that he understands. He has not hesitated one moment to answer anything promptly, if a sensible
question were asked him .

.A. Let me have your question again, please.
By Mr. Berkeley:
Q. Is it not a well- recognized fact that in examining a
patient you can ascertain whether he is suffering from dementia praecox; that foolish conduct, mannerism and silly
speech lead to the suspicion that he is simulating these things¥
A. I don't know. I am not a psychiatrist, as I said awile
ago; but, in arriving at any conclusion from a professional
standpoint, you take in all of the facts, and not one particular
phase of the facts.
l\Ir. Bradford: I want to place an objection in the record
as to the type of examination being conducted by Capt. Berkeley. He is fingering through a medical dictionary trying to
find trick questions to ask the doctor, and is delaying· the
examination by fingering through a dictionary
page 155 ~ trying to find another phrase used in the dictionary to examine the doctor, rather than conducting· tl1e examination in the well-recognized manner.
By Mr. Berkeley:
Q. What are the different types, Doctor, of dementia praecoxf
·
A. I don't know the latest interpretation-latest classification. I am a surgeon and not a psychiatrist.
Q. You have diagnosed this man as having dementia praecox at that time. Was it a paranoid type?
A. I was a general practitioner at that time. My diagnosis, according to my records, was dementia praecox. I
don't recall the definite types of classifications.
Q. You did not decide then whether it was paranoic or
catatonic tvpe?
.A. No. !'referred him to Dr. Cullinan who was a psychiatrist.
Q. ,v11at were the symptoms on which you based your conclusion that it was dementia praecox?
A. The ones I listed at that time : He was extremely nerv-
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ous, greatly excited, worried over himslf, and very much fearful of losing his mind. · One of his most outstanding symptoms was that he went around laughing to himself all the
time. That is all my records show.
Q. There are four or five different types of
page 156 ~ dementia praecox, are there not f
A. My impression is that there are, but I am
not familiar with the different types.
Q. Some of them come on very suddenly and some are of
a gradual development i ·
A. I don't know. My impression is that it is a gradual
development.
Q. ·which type is the gradual development t
A. I don't know; I am not familiar with the praecox. I
have not looked it up.
Q. Is dementia praecox sometimes arrested in its progress?
A. I think you have remissions in dementia praecox.
Q. And in some cases they improve a great deal, do they
not?
A. I think that is true. They have an up-and-down course.
Q. Isn't it a fact there is only one type of dementia pra·ecov in which it is a disease of slow progresst I mean by that,
it is a g-radual development to the point of where the patient
looses his mind 1
A. I cannot say that is a fact, no.
Q. Isn't that the fact in the case of Heboid dementia praecox, a form of this disease which takes a slow course 1
A. I don't know.,
Q. What are the symptoms of the s~ow course?
page 157

~

Mr. Bradford: I object to any further crossexamination of the doctor on this line, because
he very frankly said he was not an expert in mental diseases.
He has very frankly said he didn't know, that he is a surgeon
and does not specialize in these diseases.
Mr. Berkeley: The doctor has said this was a case of slow
development. Now I am asking him if he diagnosed it as a
case of slow development of dementia praecox, and I asked
him what the symptoms are on which he based his diagnosis.
A. I don't recall, Captain, saying that it was a case of slow
development-this particular case.
Mr. Berkeley: I think the record shows that is what the
witness stated.

''IL
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A. I would like to see that record.
Mr. Berkeley: My recollection of what the witness said
was that in his experience in treating these types of cases,
they usually had a long history back of them, but they did
not usually occur at once. Then I object to that answer:
That in most of these cases, because it is not applicible to
this particular case unless the evidence shows distinctly that
it is.
By Mr. Berkeley:
Q. You don't recall then any of the symptoms by which
you based your conclusions at that time, Doctor?
page 158} A. The only ones I cited awhile ago.
Q. What were they?
A. You have a record of them there.
Q. If you don't mind repeating themMr. Bradford: I object to this question, because the witness has answered this question three times already.
A. The patient was extremely nervous, greatly excited,
worried over himself, and being very fearful of losing his
mind. One of his most outstanding symptoms was that he
was running around laughing to himself all the time. That
is all the actual symptoms that I have recorded.
By Mr. Berkeley:
Q. Doctor, will you examine this letter dated March 20,
1941, and state whether or not I wrote you that letter on that
date. Did I deliver that letter to you Y
A. Evidently it came to me in the mail. It is addressed
to me. I have a copy of it.
Q. You have a copy of it Y
A. Yes.
.
Q. Do you recall that on March 12, 1942Mr. Bradford: Would opposing counsel show the courtesy
of exhibiting these documents before showing them to the
witness?
Mr. Berkeley: All right. It was just an overpage 159 ~ sight on my part. I did not mean any discourtesy
towards you, Mr. Bradford.
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(The two letters referred to were shown to Mr. Bradford.)
By Mr. Berkeley:
Q. You say you received that letter 7
A. Yes, sir.
Q. Do you recall that you received this one, dated March
12, 1942!

A. I think I did.
Q. Hav-e ·you ever answered this letter of March 20, 1941 t
A.. No. · My office got in touch with you, and, as I recall it,.
requested that you come by to talk the situation over with
me.
~
Q. You read your answer as to the symptoms in the record
just now. When did you prepare thaU
A. I think it has the date on it. (Witness refers to a letter.) It was September 16, 1940, when I wrote this letter
to Mr. Bradford, copying my record.
Q. 1940?
A. September 16, 1940, according to this letter.
Q. What was the date of the letter that he wrote you 1
A. I don't think he wrote me at all. I start out by saying~
''In keeping with our conversation a few days ago, I beg to
submit the following data from my record." He might have
told me over the phone. I don't remember the
page 160 } details.
Q. Mrs. Copeland, who was then Miss Kaplan,.
as I understand, brought this boy Sam to your office?
A.. I won't say whether she did; someone did. I am under
the impression that it was Mrs. Copeland.
Q. Then you answered in writing- the request of Mr. Bradford, but, in over a year's time, with two requests, you have
not answered in writing the letter from me relative to the
symptoms of this boy?
A. The main reason for that was the length of your letter.
My office is very much over-worked. and has been for the
last year or so, and it has been practically impossible to get
throug;b all of my correspondence. With the insurance correspondence and workmen's compensation work, and so forth.
I am alreadv about four or five weeks behind on that. I
think you said in here somewhere that you would drop by to
see me, didn't you 7
Q. I don't know.
1\fr. Berkelev: I wish to offer both letters in the record as
"Amory's Exhibit 2" and "Amory's Exhibit 3".
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By Mr. Berkeley:
Q. '' After you have looked into your records in this matter and have refreshed your mind, it will be greatly appreciated if you will let me know what time it will be convenient
for me to see you about this matter.'' Did you ever let me
know at any time1
page 161 } A. Yes, my office called you. They were instructed to call you and tell you I would give
you preference over any time I had if you came there.
Q. Your office has been over-crowded with patients every
time you have held office hours in the last year, has it not?
A. That is very true. I have never, to my knowledge, not
shown any professional man the courtesy of seeing him as
quickly as I can.
Q. You did not fix any time for me to come to your office 7
A. I left it at your convenience, as far as my understanding is. That is what I usually do. I don't think there is a
day but what I have some one to come in to see me-some
adjustor or some lawyer-about some ~atter, and I always
show them every possible courtesy to not keep them waiting.
That is what I meant to do in your case. If I didn't do it, I
apologize, because that is what I meant to do.
Mr. Bradford: I object to the introduction of the documents or exhibits on the part of the defendant while the
plaintiff is putting on her testimony, for the reason that this
is not the proper time for the defendant to offer testimony.
Mr. Berkeley: This is the proper time for
page 162 } cross-examination, and that is what I am doing.
Mr. Bradford: I am not objecting to the crossexamination, but I am objecting to the introduction of any
documents at this time on behalf of the defendant.
Mr. Berkeley: The document, of course, was introduced
in the cross examination.
By l\fr. Berkeley:
Q. You knew tlrnt Mrs. Copeland was the committee for
Samuel Kaplan, did you not 7
A. No, I did not.
Q. You knew that Samuel Kaplan was living here in the
city of Newport News with her, did you not?
A. No, I didn't know that. I didn't know anything about
him since the last time I saw him.
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RE-DIRECT EXAMINATION.
By Mr. Bradford:
Q. Doctor, in the cross-examination Capt. Berkeley asked
you when certain records were made in your office about
which you have testified. Did you make a record simultaneously or a few moments after the examination t I am
speaking of the records that you refer to.
A. They were made at the time of the examination.
Q. The records were made at the time of the examination?
A. Yes.
page 163 ~ Q. And they were copied into a letter dated
September 16, 1940?
A. That is right.
Q. The original records were made at the time of the examination t
A. Yes.
(Thereupon, at 12 ~30 P. M.., a recess was taken until 1 :30
o'clock P. M.)
AFTERNOON SESSION.
The depositions were resumed, p~rsuant to taking of the
recess.
Mr. Bradford: At this time I want to recall Mrs. Bessie
Copeland as an adverse witness. The right was reserved at
the last hearing; and for the further reason I want to question
her on some additional matters that have arisen since she
was on the stand the last time.
page 164

~

BESSIE K. COPELAND,
the defendant, called as an adverse witness, havbeen first duly sworn, testified as follows:
Examined by Mr. Bradford:
Q. Mrs. Copeland, you have just been given the opportunity of reviewing your testimony which you g·ave before the
reporter on September 10, 1941. I would like to ask you
what you mean by your answer on page 14, line 15?
Mt. Berkeley : In the first place, Mrs. Copeland has not
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been given any opportunity; she has taken the opportunty,
which she is entitled to take.
By Mr. Bradford:
Q. The question asked you by Mr. Crounse was:
'' How long before you took your brother to Baltimore to
be examined by Dr. :Muncie was it that Dr. Amory examined
him1
'' Answer. It wasn't so very long. I can't g·ive you the
exact date, because I was trying to do everything I possibly
could to see what could be done for him.''
Now, I want to know what you mean by that last part of
the answer; "because I was trying to do everything- I possibly could to see what could be done for him.''
A. I was trying to help Sam, because he was so nervous.
Not working· made him nervous. I was trying to help Sam
try to find something to do, thinking that would help him.
Q. Then you realized there was something wrong with him Y
A. I did not. He was nervous.
Q. You didn't know there was anything wrong with him
mentally-you still say that-until you went to
page 165 ~ Johns Hopkins?
A. I didn't know anything· about that until I
took him there.
Q. You heard Dr. Amory testify that he thought it was
you who brought him to his office on November 14, 1930. Did
you bring him there?
A. I did not.
Q. Did you ever take him to Dr. Amory's office?
A. I did not.
Q. Did you know that Dr. Amory had examined him?
A. Yes, because my brother Frank took him.
Q. But you were not present?
A. I was not.
Q. From your own observations you didn't know there
was anything wrong with him until you got to Johns Hopkins,
mentally?
A. I did not.
Mr. Berkeley: What do you mean by "anything wrong
with him''?
Mr. Bradford: I mean, mentally.

134

Supreme Court of Appeals of Virginia
Bessie K. Copeland.

By Mr. Bradford:
·
Q. At this period of time he was living with you¥ The
period of time I refer to is November, 1930¥
A. Yes, he was living with me.
page 166 ~ Q. Who would have called Dr. Amory, or who
would likely have taken him to see Dr. Amory¥
A. The first visit, I called Dr. Amory.
Q. But you did not inquire as to Dr..Amory's findings t
A. No; ·because it was a nervous condition. Dr. Amory
gave m~ a nerve pill to give to him, because he was so nervous .
.Q. And you did not find out from Dr. Amory what his trouble was¥
A. Dr. Amory informed me it was a nervous condition.
Q. He did not indicate to you in any way that it was a
mental condition f
A. He did not.
Q. You stated here on page 16, line 18, in answer to Mr.
Crounse: "If he was called, I thought I needed a doctor."
That is what your answer was?
A. Yes.
Q. "Why did you think you needed a doctor¥'' Your
answer was: '' Because Sam was sick.''
A. He was sick.
Q. "vVhen you say he was sick, what do you mean by the
fact he ,vas sickf" Your answer was: "Well, several times
he has had indigestion.''
A. That is right.
Q. All you knew at that time was that he was suffering with
a stomach condition; is that righU
page 167 ~ A. That is right.
Q. You still reiterate that at that time you did
not know there was anything wrong with him mentally t
A. I did not.
Q. On page 18, line 7, Mr. Crounse asked you, referring to
your brother, bow long did I1e continue to work with Frank
Kaplan. Your answer was : '' He worked there until the latter part of August, 1930, and l1e took a vacation.'' Then. he
asked you: "He took a vacation? As a matter of fact. he was
discharged, wasn't he, because of incompetency¥'' Your reply was : '' He certainly was not.'
· A. He was not discharged.
Q. Because of any mental condition f
A. No, he certainly was not.
Q. Now, then, on page 22, line 3, the question by Mr.
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Crounse was : '' ·when did you tell me, please, that you first
detected that there was something the matter with him mentallyf" Your answer was: "After we had been to Baltimore.''
A. That is right.
Q. The question was : '' That was in January, 1931 f''
Your answer on line 7 of page 22 is '' 31.'' Is that right?
A. That is right.
Q. The next question : ''You never had any occasion to
suspect before that time that there was anything the matter
with him mentally¥" On line 10 you answered ''No.'' Is
that still your answer?
page 168 ~ That is still my answer.
Q. You don't want to amend or change it in
any wayt
A. No, sir.
Q. On page 42 line 7, the question prior to that had been ,
asked you about your filing a claim for benefits with the insurance company, and your answer was on line 7: "I signed
no application for that,'' referring to the benefits.
A. I did not sign one.
Q. You never ,vrote to the insurance• company claiming
any benefits; is that right '7
A. I did not, except for Sam.
By l\fr. Berkeley:
Q. Except for what?
A. For Sam. It was for Sam's benefit, if anything was
filed, and not for mine.
By Mr. Bradford:
Q. You never wrote to the insurance company alleging
that you were the beneficiary of any policies?
A. No, sir, I did not.
l\fr. Berkeley: Let's put some dates in these questions.
:M:r. Bradford: She said she never did.
Mr. Berkeley: What does it refer to Y
·~fr. Bradford: This is cross-examination.
page 169 ~ · M:r. Berkeley: I don't think it is cross-examination. You nut this witness on, and you got
these answe1·s from the witness. You put her on as an adverse witness, and you g·ot these answers from the witness.
Mr. Bradford: I withdraw the question.
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Mr. Berkeley: I object to you now on .April 1, 1942, putting this witness back on the stand and asking· her the same
questions over again. I object to it as improper. You have
got the witness' answers to these questions, and you are
now putting the witness back and are asking her to reiterate
this examination, and I object to it as improper, and it ought
not to be permitted, and I will ask the Court to strike out all
of the previous questions und answers since she has been on
the witness stand at this time.
I further object to it for the reason that you pick a certain
question at a certain page, and, after doing so without any
reference to the context, or without sufficient reference to
the context, of her testimony covering 45 pages, you ask her
the same question over again. It is unfair to the witness, and
I object to this line of testimony, and will ask that all be
stricken out.
By Mr. Bradford:
Q. Mrs. Copeland, the beneficiary under the policy was
changed to you-under two policies was changed
page 170 r to you on October 13, 1930?
.A. Yes.
Q. Did you as beneficiary ever file a claim for insurance
benefits for yourself?
A. I did not.
Q. Did you ever write to the insurance company after this
beneficiary had been changed, advising them that you were
the beneficiary and that you were expecting them to pay you
these benefits t
A. I did not.
Q. Did you ever write to the insurance company for any
forms to be filled out by you, or by anyone else, so that you
could receive the benefits?
A. I did not.
Q. By reason of this change of the beneficiary?
A. No, sir, I did not.
Q. I put you on notice at this time I propose to contradict
you on that. I will give you an opportunity at this time to
change your statement if you so see fit Y
Mr. Berkeley: Does this refer to after he was declared
.
insane, or before?
Mr. Bradford: At any time, Capt. Berkeley, my question
was, and her answer has been that at no time did she, after

#
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the beneficiary was ch_anged, file any claim, or
page 171 } write for any forms to be :filed by someone else,
or herself, by which claim she would receive the
benefits. Her a·nswer has been ''No.'' I told her I expected
to contradict her on that. I will put her on notice of that.
By Mr. Bradford:
Q. On page 43, line 16; in answer to a question about which
I have just interrogated you, you answered: "I never wrote
to any insurance company that I was entitled to any payment,
whatsoever." That is part of the answer; is that correct?
Mr. Berkeley: The same objection, and I move that it be
stricken out for the same reasons above stated, and for the
further reason that the whole answer is not stated, but less
than half of it.
By Mr. Bradford:
Q. I show you, Mrs. Copeland, a claim, or letter,. addressed
to the New York Life Insurance Company, Norfolk Virginia,
under date of December 22, 1930. The address shown on
there is 743-27th Street, Newport News, Virginia. It is
signed '' Bessie R. Kaplan.'' I ask you to examine this and
see if that is your signature.
Mr. Bradford: I do not want to show her the contents of
it. I am just asking- her abou_t the signature; if that is her
signature. I don't care to exhibit the letter at
page 172 ~ this time.
Mr. Berkeley: I object to this for the reason
that she doesn't have the opportunity to read the letter and to
refresh her mind as to whether she wrote any such letter.
Mr. Bradford : My question was not whether she wrote
such a letter. My question was, and is, whether that is her
signature.
Mr. Berkeley: I think the witness ought to be told whether
this letter is typewritten or written in her own handwriting, or
what not, and I object to her answering that question, whether
that is her signature or not, until she is given an opportunity
to examine the letter.

By Mr. Bradford:
·Q. Mrs. Cope1and, I show you the letter, which shows the
address and a signature-' 'Bessie R. Kaplan' '-and ask you
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to state for the benefit of the record whether that signature
is yours. Look at it closely.
Mr. Berkeley: I wish to make the further objection that the
questions heretofore were whether she had w1·itten any letter, and she is now presented with a letter that from outside
appearance is not on the ordinary stationery used by a
woman, but with a signature at the bottom of which, and
whic.h the letter-I could not help from seeing-is typewrit. \· ten. She is asked if that is her signature to a
page 173 J letter, when she has only answered that she never
.
wrote a letter. It is not proper contradiction,
even if she did sign it, because it is no answer to what she
said.
By Mr. Bradford:
Q. ·wm you answer the question now as to whether that is
your signature t
.A. Not until I read the letter.
Q. You i·efuse to state whether it is· your signature or not
until you have 1·ead the lettert
A. Yes.
Q. Even thoug·h the signature has been exhibited to you,
the addressee has been exhibited to you, the date of the letter has been oxhibi ted to you, and the .address from which
the letter came has been exhibited to you, you still refuse to
state whether or not that is your signature!
l\fr. Berkeley: I further object, on the ground that this
letter is supposed to have been typewritten, and apparently
not signed by Mrs. Copeland, who was then Miss Kaplan, 11
years ago, or nearly 11 years ago.
·
By Mr. Bradford:
Q. After waiting for you some minutes, do you still refuse
to answer my question t
A. Until I read the letter.
Q. You will neither say "Yes," or ''No'' as to whether
it is your signature!
pag·e 174

~

Mr. Berkeley: I think the witness bas a right
to refresh her mind from everything connected
with the letter before making· an answer, if there ·is anything
to refresh her memory on.
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_By Mr. Br~dford:
Q. Did you ever· write. a letter to the New York Life In~
surance Company, or have anyone else write a letter to the
New York Life Insurance Company, addressed to Norfolk,
Virginia, and in that letter state as follows, which is the first
sentence contained in the letter: ''Since about August 3rd,
1930, my brother Samuel Kaplan has been totally unfit to do
any work.''
Mr. Berkeley: "What date?
Mr. · Bradford: '' Since about August 3rd, 1930, my
brnther Samuel Kaplan has been totally unfit to do any
work.''
··
By Mr. Bratlford:
Q. Did you ever write such a letter, or_ have anyone else
write such a letter 1
4-. T~at was when he quit work. _
Q. That was not in answer to my question.

(The-last question was read by the reporter.)
Mr. Berkeley: I think the witness is entitled to see the
wliole letter, and ask whether she wrote that letpage 175 ~ ter or had someone else to write that letter, but
I do not think counsel has a right to read excerpts
from the letter and ask if she wrote, or caused someone to
write, such a letter. I think it is unfair to the witness, and I
object to it and move that the question and answer be stricken
out. I can see no reason for withholding the context of the
letter from the wi61~ss if the desire is to ascertain from Mrs.
Coneland whether ~he wrote that letter.
Mr. Bradrord: ·Will the reporter read tiie question I :first
asked as to whether she ever· wrote a letter containing that
sentence-?· Read that ·senten·ce "to.her, Mr. Reporter.
'(TJ~e· repo.rter did as requested.)

Mr. Berkeley: Taking my view of the matter, as counsel
for Mrs. Coneland, I would advise her not to answer that
f'11Jcstion unless the jucfo·e compels l1er to do it, because I
think that the form of tl1e question is absolutely unfair to
·
the witness.
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·By Mr. Bradford:
Q. Are you going to answer the question Y
A. No.
Q. You are not going to answer the question t
A. No.
Q. Then I ask you the following question, which
page 176 is the second sentence contained in this letter: It
would seem from the diagnosis of our family
physician that he is suffering from some mental derangement."
Mr. Berkeley:
Mrs. Copeland.

Same objection, and the same advice to

By Mr. Bradford:
Q. Do you refuse to answer that question 7
A. Yes.
Q. The next paragraph and next sentence is: '' My brother
has three policies with the New York Life Insurance Company of which I am named beneficiary.'' Did you write such
a letter with that statement contained therein, or sig'll a letter that anyone else had written containing such a statement
addressed to the New York Life Insurance Comp~nyf
Mr. Berkeley: The same objections, for the same reasons,
and I advise the witness not to answer the question unle~s
the Judge ~ells her to answer it.
By Mr. Bradford:
Q. Will you answer the question,
A. No.
Q. The last paragraph in the same letter reads as followsMr. Berkley: I will qualify it this way, by saying if counsel will hand the letter to the witness and give
page 177 ~ the witness a chance to peruse it, then she should
answer.
Mr. Bradford: Objection is made to the constant interruption by counsel for the defendant, suggesting answers for
his client, and the delay caused in the examination of this
witness.
Mr. Berkeley: Objection is made on account of counsel
trying to elicit answers from the witness without givinQ: her
an opportunity to see. the letter that she has written:· and
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which is manifestly unfair, and the purpose of which does
not seem to me to be to get the truth, but rather to try to
catch the witness off her guard in some way.

.By Mr. Bradford:
Q. The last paragTaph of the same letter, which is dated
December 22, 1930, reads as follows : '' I respectfully request that you send me the necessary forms to make application for the necssary disability benefits contained in the
policy contracts.''
Mr. Berkeley: Same objection, and the same advice to the
witness. I wish to say that this is the first time in my 45
years of practice that I have ever seen a time that a witness
was asked to identify a letter, and her signatm·e to it, that
the whole letter, with signature, was not placed before the
witness, and first placed before counsel.
l\fr. Bradford: At the proper time the letter
page 178 ~ will be offered in evidence, and at that time counsel will be exhibited the letter before offering it
i.n evidence. At the time, so far, the witness has been examined as to her recollection. The signature has been exhibited to counsel, and the entire letter was exhibited to counsel before any examination.
Mr. Berkeley: I didn't even look at it, because counsel
folded it up and handed it to me with only the signature showing., and I refrained from looking at the letter, because there
was no manifest purpose for him not to let me see what was
in writing. I could not help from seeing that it was a typewritten letter.
Mr. Bradford: Counsel now exhibits the letter to Capt.
Berkeley.
·
Mr. Berkeley: I think you should call her attention to the
fact as to when this was received at the Norfolk branch,
which was on January 8, 1931.
Bv Mr. Bradford:
·Q. I now show you a letter dated December 22, 1930, address 743-27th Street, Newport News, Virginia, addressed
to the New York Life Insurance Company, Norfolk, Virginia,
with the signature thereon-''Bessie R. Kaplan"-and ask
you to examine this letter and state for the benepage 179 ~ fit of the record whether that is your signature?
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(The witness produces a pen from ber pocketbook and
writes her name.)
By Mr. Bradford:
Q. Is the witness now ready to answer the ques~ion T
A. It is not my signature. I don't sign my name "Bessie'~
that way.
.
.
Q. I now.~sk you to sig·n "Bessie R. Kaplan" on this. pad
nine times, please Y
'
( The witness does as required.)
Q. Now write with. this pen twice at the bottom.
·(The witness uses Mr. Bradford's pen, as requested.)
Q. So you state this is not your signature! ·
A. No, sir.
Q. Was anyone··a:uthorized to sign your name to such a
letter?
·
··
A. Not to my knowledg·e.
Q. Are the facts in this letter correct T
A. Not all of them.
·. 1
Q. The first line : · '' Since about August 3, 1930, my brother
Samuel Kaplan has been totally unfit to do any work.''
A. That is correct.
Q. In what respect was·n '-t he able to do any work f
A. Because he was nervous.
Q. That is all_:_he was nervousf
page 180 ~ A. He was nervous, and just could not go about
'·
·
working like he should.
··
· Q. The next line : ''It would seem from the diag·nosis of
our family 'physician that he is suffering from some ment.al
derangement.''
A. No, sir;
Q. WhaU·
.· · · .
.
A. l was not infornied~the mental -part was told" to me
when I was in Baltimor~ in January.
Q. Then yon did not know this· condition on the 22nd of
December?
· ·
A. I did not.
.
Q. The next statement: '~ My brother has three policies
with the New York Life Insurance Company of which I am
named the beneficiary.''
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A. That is not true. There are only two of them that I
am beneficiary of.
Q. Who would have known that you were beneficiary of
those two policies in order to have written such a letter?
A. I don't know.
Q. You didn't go up and down the streets of Newport News
voicing tl1e fact that your brother had changed two policies
of insurance to you, did you?
A. I certainlv did not.
Q. Who wouid have been interested in receiving applications for the disability benefits on those two polipage 181 ~ cies except yourself Y
·
. A. ·what is the question over again t
Q. Who would have been interested in receiving the benefits of the two policies that were endorsed over to you, except yourself t
A. Nobody was interested in the disability, because nobody
knew I was going to get it, because I didn't even know myself that the New York Life was going to pay me disability
until after Sam was admitted to the Eastern State.
Q. Do you recognize this signature as anyone's signature
on this ·letter f
A. I do not.
Q. Is it the signature of your husband f
A. It is not.
,...
Q. Did you discuss with any one the writing to the insurance company so you would get the benefits 1
A. That I would get the benefits t
Q. Yes.
A. I did not. I wrote for the disability for Sam. At the
time I wrote and filled the applications out, Sam received
full benefits from his policies as long as he was home. 'When
he was admitted to the Eastern State, that is when they
changed.
Q. ,vhen did you write that Jetted
page 182 ~ A. I can't give you date on that at all.
Q. W11y would you have written one letter for
Sam and a separate letter for yourself1
.A. I did not write a separate letter for myself.
Q. Why would you not have advised the insurance company of his disability in one letter, which would have been
applicable in all policies written on the life of Sam Kaplan 1
A. That is exactly what was written to them-one letter.
When the mental state came about., I bad to furnish other
references from the doctors.
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Q. So you know nothing of this letter of December 22,
1930?

A. I do not.

.
Q. You were not interested in advising the insurance company that these policies had been assigned to you, and that
he had become disabled? You were not interested in the
benefits f
A. For myself, no, I was not.
Q. You didn't want them f
A. I certainly did not. I didn't know that they were payable to me until after Sam was sent to the Eastern State.
Q. The insurance company then voluntarily paid these two
policies-the benefits of these two policies which had been
endorsed over to you without your taking any
page 183 ~ steps, whatsoever, to collect the benefits from
themi
Mr. Berkeley: There is no evidence that they were paid
to anybody until after. he was admitted to the Eastern State
Hospital, as I recall the testimony, and I object to the question for that reason.
Mr. Bradford: I offer in evidence the letter referred to,
and ask leave to substitute a photostatic copy, in order that
the insurance company may have the letter referred to.
Mr. Berkeley: Counsel wishes to call attention to the fact,
which has not been called by counsel for the plaintiff~ that
this letter was received in the Norfolk Branch of the New
York Life Insurance Company on January 8, 1931, and counsel will agree that Norfolk is only 11 miles by air mail from
Newport News, and that mail goes every day between the two
places.
Mr. Bradford: There is no evidence as to how long it
may have stayed in the office before being stamped, or how
long the letter was written before it was actually mailed. We
are introducing it for what it is worth.
Mr. Berkeley: But it is marked' 'Received Norfolk Branch,
January 8, 1931. ''
(The letter was received and marked in evidence as '' Copeland Exhibit 1. ")
page 184 ~
No. 2."

Mr. Bradford: I offer in evidence the signatures of Bessie R. Kaplan as '' Copeland Exhibit
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Bv Mr. Bradford:
..Q. You have heretofore testified that you went with Sam
Kaplan to Johns Hopkins Hospital, the Henry Phipps
Psychiatric Clinic, Baltimore, Maryland, in January, 193H
A. Yes.
Q. And you further testified that Dr. Muncie was the doctor whom you interviewed and who examined Sam Y
A. He was one., yes. He is the nerve specialist.
Q. Did you talk to him t
A. I talked to him, and so did Sam.
.
Q. I have in my hand a copy of Dr. Muncie's notes in a
letter forwarded to me under date of March 13, 1942, which
states that Sam KaplanMr. Berkeley: I object to reading Dr. Muncie's notes, as
hearsay evidence.
By Mr. Bradford:
Q. Did you on or about January 6, .1931, go to the JohnsHopkins Hospital Y
A. We went there in January, but as for the dates, I don't
remember.
Q. January., 1931 f
.A. It was in January, 1931.
Q. Did you tell Dr. Muncie that Sam ''lost his
page 185 } job five months ago because of his peculiar actions-simply staring at customers when they
come in the store?''
A. I don't remember; that has been 11 years ago.
Q. I will read you a copy of Dr. Muncie's notes and will
ask you whether this is correct or not.
Mr. Berkeley: I object to that as purely hearsay evidence,
and for the further reason that Dr. Muncie would not be allowed to read his own notes, himself, into the record, but
would be allowed to use his notes to refresh his memory and
testify therefrom.
By Mr. Bradford:
Q. I ask you whether this is a correct statement or or not:
'' According to the sister, Miss Bessie Kaplan with whom he
lives, he lost his job five months ago because of his peculiar
actions-simply staring at customers when they come in the
store.'''
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~. I don't remember that question. I don't remember being asked that question.
Q. Was it truei
A. That Sam was staring at customers?
Q. ~na that is the reason he lost his job!
A. He didn't lose his job for that reason.
Q. It would have been if this interview with Dr. Muncie
occurred on January 6, 1931-five months prior thereto would
place this date at August 6, 1930, wouldn't iU
page 186 ~ A. It would place it in August.
Q. It would place it as of August 6th if this
occurred on January 6th, 1931 i Five months prior thereto
would be August 6., 1930; that is correct, isn't iU
A. Five months.
Q. And you state that he did not lose his job be~ause he
was staring~
A. He did not lose his job.
Q. I ask you whether this is a correct statement: '' About
a month after coming· home, he began to sleep most of the
day but poorly at nig·ht. '' Is that true 1
A. He slept very poorly at night, because he smoked so
much and he was so nervous.
Q. "He theu beg·an to do queer things." Is that correct,
or not?

Mr. Berkeley: That is objected to for the reason it does not
show what time afterwards.
By Mr. Bradford:
Q. '' About a month after coming home, he began to sleep
most of the day but poorly at night. He then began to do
queer things.''
Mr. Berkeley: "He then beg·an to do queer things'' would
be what happened, in ,sequence, following the time he commenced to lose sleep. There is no intimation as to how long
that was after the next step.
pag·e 187

~

(

By Mr. Bradford:
Q. Did you tell Dr. Muncie that°/
A. I don't remember the questions of Dr. Muncie. As I
said, it has been eleven years, and I can't recall questions
that he asked.
Q. Did you or not tell Dr. Muncie, referring to Sam: "He
started for Old Point Comfort with not enough gas, which
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gave out after he had gone nine miles. He walked back borne
and left the car on tho toad.'; Did you or not tell Di-. Muncie
that?
A. I don't rememlJer.
Mr. Berkeley: That is objected to, because· there is no
date attached to it as to when he did it, It might have been
the first patt of January,, or December, or tho latter part of
Noven1ber; or the first patt of Novetnbet, or any time; and
for the further reason I have done the same thing myself,
except I didn't walk back home. I had enough money to buy ,
some gasoline; or to send somebody on the road to go and
get it to bring it to me. I don't think I am crazy.

By Mr. Bradford:
Q. '' Then he turned against his sister in whom he previously had had all confidence.'' Did he turn against you 1
A. That is why we took him to the Phipps Clinic.
Q. ·when did he turn against you?
page 188 ~ .A. That was in January.
Q. '' He would wake up· in the night telling the
colored maid to leave him alone-" Is that correct or noU ·
A. No.
Q. '' -calling· the police-'' Was that right, or not t
A. He did it ono time· in J miuary \vhen we got i'eacly to
take llim to Baltimore.
Q. "-thinking- that people were walking about the house."
Is that wl1at he thought-7
A. That was before we took him to Baltimore. That is
when that started.. That is the reason I took him to Baltimore.
Q. '' On one occasion he said to his sister, 'God put this
on me, and it isn't meant for me., " Did you tell Dr. Muncie
that?
A. I don't remember.
Mr. ~erkeley. I object to that, because

I don't think

t]rnt

shows he was ctazy, unless half of the people who go to

church, or all of them who go to church, are crazy_, and they
blame God for everything, and the Devil £or everything.

By Mr. Bradford:

Q. '' Accot•ditig to hiE! sister, the patient has been a bard
worker. He left scho<_>l at the age of 14 when he
page 189 } was in the first year Ifoi;h. He quit in order to
work, to make money. He has lost a great deal of
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money in the stock market, and the sister thinks this has
worried him a great deal." Did you tell Dr. Muncie that?
A. That did happen to Sam.
Mr. Berkeley: I object to tbat for the reason that the
stock gamblers carried about $28,000,000 out of the city of
Newport News, and many of the business men in Newport
News were broke. Some gave up their jobs to get rich on the
stock market, and there were some awfully worried people
here during that time. That has nothing to do with being·
crazy, because the stock gamblers fleeced the entire United
States in 1929., unless everybody is crazy, which is probably
true.
Mr. Bradford: I object to the conduct of counsel in constantly arguing every question, and giving answer, as best he
can, to every question that is asked this witness, constantly
breaking in; and before the witness has an opportunity to
answer, he argues the question.
Mr. Berkeley: I will wait until the witness answers hereafter then.
By Mr. Bradford:
Q. '' The patient has few interests, and even those he
dropped since the onset of the present illness.
page 190 r He bas had one love affair about which little is
known. He has drunk some, but not since the
present illness. Recently he has been smoking to excessthree or four packs a day. The family have reduced this to
one pack a day.'' Did you tell Dr. l\ifuncie that?
A. He was smoking heavily, but what he was reduced to, I
don't remember.
Q. How about the love affair?
A. The love affair, I don't remember anything about that.
Q. '' There was no mental or nervous disease in the immediate or remote family history." That is true, isn't iU
A. That is true.
Q. You were the only sister who went up with your brother
to see Dr. Muncie., were you not?
A. The only one who would take anv interest in him.
Q. That wasn't my question.
..
A. Yes, I was the only one.
Q. My question was, lady, you were the only sister who
went up there?
A. Yes, the only one to do it.
Q. That still is not answering my question.
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:Mr. Berkeley: I think that answer is all right.
By Mr. Bradford:
Q. "His sister states that he says people can
page 191 ~ read his mind, and that the 'colored maid at the
house has had my head ever since I've been in
this condition.' " Did you tell Dr. Muncie thaU
A. I don't know anything about that.
Q. ·where do you suppose he could have g·otten that from
to incorporate it in his notes if you did not give it to him?
A. I don't know. As I sa.y, it has been 11 years, Mr. Bradford, and I can't recall questions that were asked me 11 years
ago, for the few minutes I was in there.
Q. ''He has felt influences working on him, such as electricity."
A. I don't know anything about that.
Q. Did you tell Dr. Muncie that?
A. I don't remember that a.t all.
Q. Where could he have gotten such information to incorporate in his notes unless you gave it to him?
A. I don't know.
Mr. Berkeley: I can tell you where he got it from.
Mr. Bradford: I can, too, because the letter very clearly
shows that his sister stated these things.
Mr. Berkeley: The books all say these are symptoms of a
certain classification of dementia praecox.
page 192

~

By Mr. Bradford:
Q. "He says "-of course, referring _to Sam. ''the date is December 3oth and does not know the day." Do
you remember that taking place?
A. I don't remember.
Q. "Impression: Rather well-developed case of schizophrenia with mixed paranoid and catatonic features." Did
he tell you tha.t?
A. I don't remember.
Q. '' He was advised in the presence of his sister to accept
hospitalization." Did he advise you of that?
A. I don't remember anything like that.
Q. '' I left it up to you to decide to which hospital he should
go. I suppose he will go, however, to the Williamsburg State
Hospital, and I can think of no better place for him to receive treatment than at that hospital.'' Is that what he told
you?
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A. He advised me to take him up there.
Mr. Bradford: I offer in evidence this letter and these
notes of Dr: Muncie.
Mr. Berkeley: I object to the introduction of Dr. Muncie's
notes, for the reason that they_ are. purely hearsay; for the
second reason that it appears that Sam Kaplan was present
at the time, and he made an examination of Sam and put him
through certain tests, and it is not clea1· from
page 193 ~ which one of the two all of the answers came. "\Ve
can show that another person was present., who
was interested in Miss Kaplan at the time, and shortly thereafter married her, and, as the record ~hows, J~>0k sufficient
interest to carry both of thetn, Sam and Miss Kaplan, up to
Baltimore to the clinic; the doctor would not, himself, be permitted to put his notes in, but only to use them to refresh his
memory and testify therefrom; a matter which occurred 11
years ago, plus two months. .
Mr. Bradford: I am not asking counsel to stipulate the
accuracy of Dr. Muncie's notes~ I ,am, however, asking counsel to stipulate that Dr. Muncie's notes will be as the copy
of his notes offered in evidence.
Mr. Ber~eley: I would object to his notes being put in
evidence. I am forced to have to do that, been.use thev are
not evidence.
"
(The letter of March 13, 1942, and Dr. :Muncie's notes were
received and marked in evidence as "Copeland Exhibit 3. ")
Mr. Berkeley: I object to the letter from Mr. Bradford
to Phipps Clinic, dated :March 6, 1942, being introduced in

evidence. My reason for it is that the letter of M1., l31·ndf ord to the Phipps Clinic is purely hearsay. He knows nothth~ £acts, personally. :br. lfoncie 's notes,
ing
page 194 ~ £or the reasons above stated, could not even be
put in evidence by Dr. Muncie, himself. Tl1e witness bas a right to have Dr. :Muncie cross-examined as to any
statements that he might make.

or

By Mr. Bradford: .
Q. Mrs. Copeland, did you pay a single premium on either
of the policies which you have bee11 collecting the benefits on
for the Inst eleven years Y
A. HaV'e I paid any premiums for 11 years-for the last
11 years?
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Q. Did you ever in your life pay a single premium on either
of the policies which you have been collecting benefits from
for the last eleven years?
A. I loaned Sam the money to pay it in 1930.
Q. You loaned him the money?
A. He asked me to lend him the money, which I did.
Q. And you never got that backt
A. Yes, I got that back when his disability checks came in.
I was repaid for it.
Q. Then you personally are not out anything by reason of
the payment of the premiums 1
A. No. That was paid back to me-what I loaned to him.
Q. I am examining page 4 of your accounting
page 195 ~ to the Commissioner of Accounts, and note item
4 thereof which reads as follows:

'' April 12, to check to Bessie Kaplan, reimbursement for
premium payments made to New York Life Insurance Company on November 30, 1930, this reimbursement should have.
been $279.60."
You show out here as a disbursement to yourself $279 Y
A. That was a mistake I made of 60 cents.
Q. So you charged up to Sam Kaplan the premium on these
two policies after the beneficiary had been· changed to you?
A. I paid them hef ore the beneficiary was changed.
Q. I call your attention to your report to the Commissioner
of Accounts which reads as follows:
'' To check to Bessie Kaplan, reimbursement for premium
payments made to New York Life Insurance Company on November 30, 1930, this reimbursement should have been
$279.60. ''
You show out here in your f:1Cconnt an item of $279.00. November 30, 1930, was after October 13, 1930, wasn't it?
A. Yes.
Q. And this was after the beneficiary had been changed to
yonf
A. It was due in October.
1\fr. Berkeley:

page 196

~

Counsel fails to see any significance in
that. I had policies with beneficiaries, but I did
not expect the beneficiaries to pay the premiums
on the policy. Of course, the beneficiary could
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pay the premiums on the policy, still it would be the policyholders debt; and the beneficiary could be changed in a policy
at most any time, too; and for the further reason that these
accounts have been before the Commissioner of Accounts,
and have lain in Court for the regular time, and have been
approved, and they are not now open to question.
Mr. Bradford: Counsel informs Capt. Berkeley that he
is entirely in error when he says these accounts were laid
before the Commissioner in proper time, and advises him
that he interviewed Mrs. Copeland when this matter was first
referred to llim, and she at that time told counsel that she
had not filed any accounts for a period of something over
ten years, since she didn't know she had to file any accounts,
and not until late 1939 or early 1940 were these accounts ever
filed in her accounts as committee of Samuel Kaplan, or as
administratrix of her father's estate.
Mr. Berkeley: The answer to that is, however that may
be, the accounts have ·been filed before the Commissioner of
.Accounts, and have been referred to the Corporation Court,
as required by law, and I understand the accounts have been
approved, and the limit is past for questioning
page 197 ~ these accounts.
By Mr. Bradford:
Q. 1frs. Copeland, after October 13, 1930, your brother had.
no financial interest in these policies that were assigned to
you, did he?
A. What do you mean by no financial interest?
Q. He was to receive no benefits from them, according to
your theory 7
A. No; he was to receive benefits from them.
Q. What benefits?
A. When he became disable, he was to receive benefits from
those two insurance policies.
Q. After October 13, 1930, the two that were assigned to
Miss Bessie Kaplan?
·
A. He was to receive disability from them when he was
admitted to the Eastern State ; when he was disabled.
Q. I am referring to policy No. 10,898,553 with the New
York Life Insurance Company, on which the beneficiary was
changed on October 13, 1930, written· on the life of Samuel
Kaplan, assigned to you on that date. After that date your
brother Sam Kaplan had no financial interest in that policy,
·
did he?
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A. ·what do you mean by "he had no financial interest in
that policy''?
Q~ He would receive no benefits by reason of the policy 7
page 198

~

Mr. Berkeley: I object to it, for the reason that
the evidence shows no benefits were received from
any policy until after he was admitted to the Eastern State
Hospital some time in March, I think it was-February or
:March, 1931.
.
Mr. Bradford: It is perfectly patent what my question
conveyed, but, to elaborate on the question, I will ask it this
way:
By Mr. Bradford:
Q. Your brother Sam Kaplan, after Octob~r 13, 1930, had
no further interest in policy No. 10,898,553, written by the
New York Life Insurance Company on the life of Sam Kapltn, which on that date was assigned to Bessie R. Kaplan?
Mr. Berkeley: That is a matter of law to be decided by
the court, and it is a matter of argument that counsel is undertaking. It is a conclusion of law predicated upon certain
facts, and the Court will have to decide if it is material.
By Mr. Bradford:
Q. You refuse to answer the question Y
A.. Yes.
Q. A like question then ~s to policy No. 10,844,281? ·
Mr. Berkeley: Same objection, and the same reason, and
for the further reason that these accounts have been before
the Commissioner of Accounts, and have been
page 199 ~ passed on by the Commissioner of Accounts, to
the effect that she was entitled to receive, or to
have returned to her, the premiums she had paid on these
policies, which accounts were filed in the Clerk's office of the
Corporation Court of this city, and stayed therefor the Statutory time, and have been approved by the Court; for the further reason that they are matter res judicata.
By Mr. Bradford:
Q. The fact remains that you did pay the premiums on
these two policies just referred to on November 30, 1930!
A.. I paid them. I loaned him the money to pay them.
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Q. Then on April 4, 1931, you reimbursed yourself out of
the estate of Sam Kaplan for the amount that had been paid
on November 30thi
A. That is right.
Q. ·Then you have never paid one cent on any premiums
due on these policies Y
A. No.

Mr~ Berkeley: You mean since that timef
Mr. Bradford: Never paid; that is, from all times, Capt..
Berkeley. Her answer was no, she had never paid anything.
Mr. Berkeley: You mean, because she paid bacld
Mr. Bradford: She has never been out one
page 200 ~ cent by reason of having paid any premiums on
either of these policies.
Mr. Berkeley: You mean she was reimbursed for what
she did pay! The record shows that.
·
By Mr. Bradford:
Q. I notice on page 3 of your report to the Commissioner
of Accounts, as to your actions as committee of the estate of
Sam Kaplan, item No. 5 under Disbursements 1931:
''June 26, to check to Bessie Kaplan, room, board and
laundry, eight months, from August 37 1930, to March 3, 1931,
$45.00 per month-$360."

A. That is rig·ht.
Mr. Berkeley: What is the question about iU

By Mr. Bradford:
Q. Then yon undertook to take care of Sam on August 3,,
1930Y
A. He was at home.

By Mr. Berkeley:
Q. Don't answer the question. He hasn't asked you a question yet.
.

(The last question was read by the reporter.. )
By Mr. Bradford:
Q. Is that true or not °l
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A. He stayed home and got the same treatment as I did in
the house. w· e lived together there. He lived
page 201 ~ there and so did I.
Q. You furnishd him a room Y
A. Yes. He paid for it out of his disability.
Q. He was getting no disability then Y
A. I took care of him until he did, and then it was reimbursed, myself.
Q. Then you took care of him from August 3, 1930, to
March 3, 1931 ¥
A. Yes.
Q. Why did you have to take care of him on August 3, 1930?
A. Because he had no other place to go, and nobody to
go to.
Q. Did you have to superintend his laundry for him on
August 3, 19·30?
A. His laundry was done there at home like all the rest
of it.
Q. There was no difference on November 3, 1930, from
March 3, 1931., was there¥
Mr. Berkeley: Counsel does not understand the purpose
of this questioning, because it is manifest that whoever took
care of Sam Kaplan up to the time he went to the Asylum
was entitled to quwntum meruit or quMitum valebant, which~ver you choose to call it, and $45 a month for room and
boarq. and laundry is extremely cheap. These acpage 202 ~ counts have been through the hands of the Commissioner of Accounts. They are plainly reasonable charg-es, not to say very low charges. They have
been approved by the Court, and the time has passed, and
they are no longer open to question.
(The last question was read by the reporter.)
Mr. Berkeley: The evidence further states he bad no, job
except for one day he worked at Smith's, and then for a few
weeks he drove a bread truck for some company, and, therefore had no earnings. The evidence further shows by this
sister that she had always been the mother of the family
after her father and mother died, and she has also stated
that she took care of him during that time.
Mr. Bradford: Objection is made to the type of statements of counsel., which the purport is to advise the witness
how to answer the question, which has run all through the
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taking of this testimony. Counsel as been requested on several occasions to desist from these tactics. He promised a
few moments ago that he would wait until after the question
was answered, but began using the same tactics.
Mr. Berkeley: The witness has testified to all of this, and
the questions are simply now a matter of starting some kind
· of argument with the witness as to the propriety
page 203 }- of these things, all of which is now in the record,
and it is a matter of argument to be addressed
to the Court and not to the witness.
( The last question was read by the reporter.)
By Mr. Bradford:
Q. ·wm you answer the question'
A. There was no-what was that-March 3, 1931?
( The last question was again read by the reporter.)
A. No difference in what?
By Mr. Bradford:
Q. Well, Sam needed someone to take care of him on August 3, 1930, and he needed someone all that period of time
up to March 3, 1931? There was no difference, was there Y
A. No.
Q. He needed someone just as bad on August 3rd as on
.
March 3rdY
A. He had no income. He had to have a place to sleep and
eat.
Q. And so you., on August 3rd, began to take care of him?
A. That is when he didn't have the money to put into. the
house like he had been doing. I kept him right on there.
Q. It was just as necessary for you then to take care of
him as on March 3rd, 1931 Y
A. On March 3rd he was living there, and he continued.
:Mr. Berkeley: The purpose of that question is

page 204

r to get an innuendo that this witness admits Sam
was just as bad off on August 3rd. as he was on

March 3rd.
By Mr. Bradford:
Q. You charg·ed Sam's estate with doctor bills, repair to

0
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shoes, laundry, toilet articles, clothes, cakes, cigarettes, and
everything, didn't you¥
.A. Yes. That was when he was in the Eastern State Hospttal.
·
Mr. Berkeley: Same objection to this question: That is
is a matter of record that has been put in the accounts, and
the accounts have been approved~ and they are no longer open
to consideration.
By Mr. Bradford:
Q. During- the year 1931, your record shows that you expended the total sum of $1,378.48 from Sam's estate during
those 12 months; is that correct?
A. That is what the Commissioner's report has, isn't it?
Q. And from these disbursements of $1,378.48 you obtained
$1,165?

A. If it is in the Commissioner's report, it is right, because
I gave everything.
Mr. Bradford: I would like at this time to offer in evidence a copy of the reporto f the committee, as '' Copeland
Exhibit No. 5. ''
page 205 ~ Mr. Berkeley: I have no objection to that on
behalf of the defendant; but I wish to say the
record, itself, in the Clerk's office of the Corporation Court
.shows it is approved; it is no longer open to qu.estion.
(A copy of the report was received and marked in evidence
as" Copeland Exhibit No. 5. ")
Mr. Bradford: If there is any·variation between this copy
and the one in the Clerk's ·office, the original in the Clerk's
office will prevail.
Mr. Berkeley: And this will be corrected in accordance
therewith, as an exhibit in this case.
Bv Mr. Bradford:
·Q. Mrs. Copeland, your brother Sam stayed with you from
August 3, 1930, to March 3, 1931, did he not Y
A. That is right.
Q. And then he was at Wi~lia~sburg from March 3, 1931, to
November 25, 1933 f
A. I can't give you definite dates off hand. I know he
was there.
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Q. I think that is from your report Y
A. Then if that is in my report, that is right.
Q. Then he was with you from November 25, 1933, to J anuary 5., 1934 T ·
A. Yes.·
Q. And then from January 5, 1934, to June 5,
page 206 ~ 1935, he was with Miss Blake in this nursing
homeY
A. That is right.
By Mr. Brekeley:
Q. It is in Meddlesex, isn't itf
A. Middlesex County.
By Mr. Bradford:
Q. Then from June 5, 1935Mr. Berkeley: I wish to state for the record that she runs
a place for people like this.
By :Mr. Bradford:
Q. From June 5, 1935, until this suit was instituted he was
with your sister, Mrs. Rosenberg, here in Newport NewsY
A. He was there, yes; that is where he was. After he left
my house he went over and stayed with my sister.
Q. Your record discloses~ Mrs. Copeland, that after he left
Miss Blake's, he went to your sister's?
A. That is right; he went to Mrs. Rosenberg.
Q. That was on June 5, 1935, and he remained mth Mrs.
Rosenberg until after the institution of this suit Y
A. He stayed there until a year ago, the 26th. He has been
with me for a year now. He left there the 26th of March.
He has been with me a year.
Q. You never took him with you until after the suit was
begun-until the present suit was begun, or until
page 207 ~ investigation was being madeY
A. No. My sister, Mrs. Rosenberg, informed
me that she needed the room, and she could not keep her
brother, and I took him home with me.
Q. Again I will ask the qnestionMr. Berkeley: I think the answer is a proper answer, and
I object to any further questioning along that line. She has
stated the reasons.
Mr. Bradford: After all, counsel on the other side does
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not have to be the court in this matter. I ,vill again ask
the question and ask the witness whether she will answer my
question.
1\fr. Berkeley: Counsel objects to it for the reason the
witness has answered. This is the innuendo of counsel for
the plaintiff: That she took him on account of this suit.
The witness has answered, with the understanding of the
innuendo of counsel, that she took him because her sister,
Mrs. Rosenberg, stated she had to have the room.
By Mr. Bradford:
Q. That was after this suit was begun, or just prior to its
beginning?
A. Th.at was over a year ago.
Q. What was over a year ago?
A. Sam has been with me a year. She told me
page 208 r one month-it has been 13 months ago-she told
me she had to have the room.
·
Q. Was that before or after this suit was begun?
A. This suit began when f In rn-last year-1940.
Q. ·when did I first interview you at Nac~man 's about this
matter?
A. I don't remember the date. I remember your coming ·
in the store, but I don't remember the date.
Q. It was a couple of years ago, wasn't iU
A. I don't remember the date.
Q. Mrs. Copeland, you are also the beneficiary of a policy
written on your brother, Frank Kaplan, who is now deceased,
are you notz
A. I was, yes.
Q. That policy was originally written .on the life of your
brother., Frank Kaplan?
A. Tliat is right.
Q. He had a wife and two small children when he died?
A. That is right.
Q. .A.nd just prior to his death, the beneficiary of that
policy was changed to you, wasn't it¥
A. Quite a while before he died. I don't remember how
long, but it was quite a while.
Mr. Bradford: I now call for the introduction of these
two policies on which there has been an assignpag·e 209 r ment.
.
.
Mr. Berkeley: Those policies will be introduced, but we will have to get photostatic copies of them. I
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do not want to put the policies in the hands· of somebody else.
I will try to g·et photostatic copies of them for you.
Mr. Bradford: It is understood then between counsel that
photostatic copies of the two policies in question will be produced and introduced in evidence 1
Mr. Berkeley: That is what we have always done here.
Mr. Bradford: Let the record show that it is stipulated
the original policies will remain with Capt. Berkeley and will
be available for the Court, should the Court want to see the
orig·inals.
Mr. Berkeley: I will be very glad to have the photostatic
copies made, because I think ·there ought to be copies made
as soon as possible.
CROSS EXAMINATION.
Mr. Berkeley: I want it understood this is not my complete examination. I just want to ask her one or two questions while I have them in mind.
Mr. Bradford: In order that I make clear one other point
which I anticipate might arise, may I ask the witpage 210 ~ ness concerning before I turn her lose 1
Mr. Berkeley: Go ahead.
By Mr. Bradford:
Q. It is my recollection of tlie testimony heretofore given
that you were not present when this assignment was executed,
but you were at the store that day?
A. I was working.
Q. ·when the assignment on these two p<1licies was
executedA. I was working:
Q. -you were not present?
A. No.
Q. The only person who was present was Mr. Smyre?
A. Mr. Smyre and the maid.
By Mr. Berkeley:
Q. The maid was at the house?
A. She lived there.
By Mr. Bradford:
Q. And you did not know this assignment was going to be
made to you 1
A. I did not.
1
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Q. When did you learn that the assignment had been made

to you 4/ How long afterwards 'l

A. After the payment had been made.

Q. ·when was that t
A. The policy was due in October. Just what
page 211 } day I paid it, I don't remember.
By Mr. Berkeley:
Q. You mean the premium?
A. The premium was due in October, 1930. Just what day
I paid it, I don't know.
By Mr. Bradford:
Q. You didn't know it had been assigned to you until the
date you paid the premium f
A. I did not.
Q. Your report to the Commissioner of Accounts was on
November 30, 1930?
A. If that is when I paid the check; I don't remember the
date.
Mr. Bradford: That is all.

· By Mr. Berkeley :
Q. Was Miss Esther Kaplan living with yo,u at that time?
A. She was living there, Capt. Berkeley, but she left and
went to Florida. Just what month it was, I don't remember,
but she wasn't home when Sam was at his worst. Just what
month she went to Florida and New York, I don't remember.
Q. Has she been away ever since1
A. \Ve sent for her when she was in Florida, because Sam
was asking where she was, and we wrote and got
page 212 ~ her to come home. She stayed there for a while.
Just when she left, I don't remember. But she
never did work, and she didn't stay there.
Q. She never did what 1
A. She didn't work at all, and there was no income coming
from her for the upkeep of the house, and she left. Just
what month it was when she left, I don't remember.
Q. Is there any way you might be able to fix the time when
she left and went to Florida Y
A. I don't remember just when she went to Florida; I ·
don't remember the date. It was while Sam was home, I
know.
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Q. She had lived with you before she went to Florida t
A. Oh, yes.
Q. About how long 1
A. All the time. She always lived there. She stayed there,
and it was up to Sam and I to keep the house.
Q. What,
A. It was up to Sam and I to keep the house up after
Papa died. The whole responsibility fell on the two of us.
Q. You mean the expense of the house 1
A~ The expense of the house, yes, sir.
Q. Did she contribute anpthing Y
A. She never has. Furthermore, she has never contrihuted five cents towards her brother.
page 213 r Q. When did your father diet
A. 1g.29, 0ctober 13th.
Q. Did she have a job down in Florida 1 Do you know!
No, sir. She and I both were left an insurance policy.
Q. What?
A. She and I both were left an insurance policy to be divided equally.
Q. By your father!
A. By Papa. After the check was received, she got her
half and I got mine. Then she started traveling.
Q. You mean by that, she started to travel beforeA. After she had g·otten her money.
Q. If he died in 1929, she must have gotten it along in 1929,
didn't she?
A. I don't remember.
Q. You were not very long getting it, were you J
A. Probably three or four weeks, maybe. Tl1e policy
had to be sent into the insurance company, and then the
check was forwarded.
Q. I believe the date is in the record, but you remember
your father died in 1939 !
A. 1929.
Q. 1929, I mean.
page 214 ~ A. Yes, sir.
Q. Do you ·recall the datef
.A. October 13, 1929.
Q. She has not lived with you since slie has been in Washington or New York, has she f
.A. No, sir, not since she has been in Washington.
Q. How about since she went to New Yorkf
A. She was traveling, having a good time. SI1e was just
going here and there.
1
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Q. \Vas it a considerable policy1
A. It was close to $1,000 apiece. I don't remember just
how much it was, but it was pretty close to $1,000 apiece.
Q. She could not travel very long on $1,000, could she?
A. It was all spent on the railroads. She went to New
York and she went to Florida, and Atlanta, Georgia.
Q. Have you any idea about how long she stayed away on
these trips Y
A. She went to Florida and Atlanta, and I think she was
gone a month or more. Just how long it was, I don't remember, but probably between four and six, or maybe eight weeks.
I don't remember how long it was.
Q. Then she returned home?
A. We wrote for her to come back.
page 215. ~ Q. Approximately how long did she stay after
she came back 1
A. She stayed from then on.
Q. WhaU
A. She stayed for a while.
Q. Could you make an approximation of how long she
stayed before she went to New York Y
A. I think her New York trip was first, and then she came
home and went to Atlanta and Florida, and came back. She
probably stayed, maybe, two or three months after she came
back, if that long. I don't remember just how long.
Q. Was it after that that she went to Washington Y
A. Yes, sir. She stayed around town for a while, because
I paid for her room over in town for her to live in, because
Mr. Copeland told her she would either have to get out or get
work, so she g·ot out. She had a room over in town which I
paid for, for her to live in. Then she went to Washington.
Q. About how long did she stay over in town Y Do you
mean in Newport News T
A. In Newport News. She probably stayed, maybe, three
or four-about four weks, I imagine. It wasn't so terribly
Ion~; just how lon~, I don't remember.
Q. Has she ben in Washington ever since T Has she been
home since then Y
page 216 ~ A. She has made quite a few visits home. She
has stayed in my home a week to ten days at a
time.
Q. When was the last time she visited you Y
A. It was in November .'39. I think.
Q. How long did she stay then Y
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A. 10 days.
Q. On these other visits \\"hen she came home, l\Irs. Copeland, did she stay a few days or did she just come for a weekend, oi.· something- of tba t kind?
A. Sometimes it was for a ,veek and souietimes for a weekend, but none of them were over ten <lays.
.
Q. Do you know when she first leamc<l that you were made
beneficiary in two New York Life Insurnncc Company policies (l
A. ,Yhen she knew I was?
Q. Yes, about when she first knew iU
A. Probably when Sam was taken-I menu, in 1931, when
Sam ,vasQ. -put in the hospital'!
A. Put in the hospital.
Q. \Vas she at your home at that time t
A. I clon 't remember whether she was there in the first
part of '31 or not.
Q. \Vas she there in December, 1930 before you carried
Sam to Baltimore(?
page 217 ~
A. No, she wasn't borne when we took Sam to
Baltimore.
Q. I mean before that time 't
A. That is when she was in Florida.
Q. She was in Florida, you say?
A. She was away; she wasn't at home then.
Q. You think she was in Florida?
A. I think she was in Florida the latter part of 1930.
Q. Did you know whethr she went to Florida or to Atlanta
or to New York except from her statemnt to you that she went
to these places?
A. We had cards and letters from her when she was iu
Florida and wh,m she was in Atlanta.
Mr. Bradford: I object to any further questions as to the
whereabouts or activities of :Miss Esther Kaplan., for the reason that she is only a nominal party to this suit. The real
person and interested party- in this suit is the estate of Sam
Kaplan. Miss Esther Kaplan is only acting at the direction
of the Court in having· brought this suit.

By Mr. Berkeley:
Q. Has any demand been made on you, Mrs. Copeland, to
compromise this matter hy giving Esther part of the money
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ihat you rech·ed us bcnficiary of the two Ke"· York policies
of San1?
A.· No, sir, 110t that I kno,v of.
page 218 } Q. Has anybodj.~ requested you to compromise it
and pay part of it oved
A. No, sir.
Q. Have you been asked anything along that line, or has
:anything been stated to you along that line?
A. I was asked why didn't I pa.y my sister more money
for Sam's room and board and wash, so that she could live
in a better place than what she was living in. At the time
she was getting $44.00 a month for Sam's staying there. I
refused to give more than the $44.00 a month.
Q. "'\Vhy was she getting $44.00 a month?
A. Sam had a room, and she boarded him, and for his laundry.
l\fr. Bradford: "'\Vhat sister are you referring to?
Mr. Berkeley: I am talking about Miss Esther here.

A. She was the one who wanted to know why I didn't give
my sister, :Mrs. Rosenberg, some more money, so that :Mrs.
Rosenberg eould move in a better place than what she was
living in, at Sam's expense. I thought $44.00 a month was
enough for one person, for his room and board and for the
laundry, because Sam was provided with smokes and other
things.
By Mr. Berkeley:
Q. And his clothes 1
A. And his clothes were separate.
page 219 } Q. Has it ever been stated or intimated to you
that if yon would compromise this case in a manner in which Miss Esther were to g·et something, the case
might be withdrawn?

Mr. Bradford: I object to the question, because this is a
matter for the Court to determine now, rather than Miss
Esther Kaplan.
By Mr. Berkeley:
Q. I mean, since the case was instituted f
A. Something was mentioned to me by Attorney Schey.
Q. .Attorney Schey?
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A. Yes. He was the first one to see :Mr. Bradford, or call
Mr. Bradford.
Q. Attorney Schey did represent her at fh-sU
A. He re.presented me at first.
Q. He represented you i
A. At.first.
.
Q. And you say the proposition was made to Attorney
Schey?
A. That is what I understood him to say.
Q. It was brought to you from him, was itf
A. That is right.
Q. What did you understand from the proposition f What
were you to do!
A. We didn't go into any facts, Capt. Berkeley. I just
wasn't satisfied. Things just did not go like I
page 220 ~ wanted them to, so that is the reason I changed.
Q. What is thaU
A. Things didn't go like I thought they should, and that is
the reason I changed, because I didn't have any idea of it. .
Mr. Berkeley: That is all I want to ask her at this time.
I reserve the right to recall her.
RE-DIRECT EXAMINATION.

By Mr. Bradford:
Q. I understood you to say that Esther left soon after you
paid her a portion that was coming to her from her f fJ,ther 's
estatef
A. After she received her check from the insurance.
Q. Your account, as Executrix of the estate of your father.,
Joseph Myer Kaplan, who died in October, 1929, but which
account was not filed until late 1939, or early 1940, shows a
disbursement to Miss Esther Kaplan on November 28, 1930,
in the sum of $49.95. Was she at home at that time with you 7
A. I think she was when Papa's estate was settled up, but
she received the money from the insurance company, made
direct to her, after his death. I had nothing to do with that.
That was made payable to her, her share, and mine was made
payable to me. That was shortly after Papa's
page 221 } death.
Q. This $44.00 a month that was being paid to
Mrs. Rosenberg, that discussion occurred late in 1939 or early
1_940, didn't itf
.
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A. It was. o~ one of her trips down.
· Q. Late 1939, wasn't it?
·
A. It might· have been.
Q. And what took place at that time was that Miss Esther
did not think that Sam was getting the proper kind of treatment; isn't ·that righU
·
A. Well, it was through no fault of.mine that he wasn't getting it.
Q. That was Miss Esther's complaint: That· he wasn 'f
being properly cared for 7 That'is what she argued with you
about¥
· -A. That was her argument, but her sister was seeing that
he was being properly cared for.
_ Q. Her contention was in late 1939 that you were not spending enough'money on Sam, ·and your answer to her was that
you were spending all that he received; isn't that right?
~- I ·was giving his sister ·$44.00 a month for his room and
board, and the. o~her was for the upkeep of his clothing, his
cigarettes, and odds and e~ds that. were used for him.
. Q. And you told your sister during that argument that all
he was getting was $60.00 a month?
· ·
·
page 222 r A. That is right.
Q. And she claimed that· she knew he had more
ipsurance and was entitled to. $140.00 a month; is that right?
A. I was made committee for the $60.00 a month.
Q. Didn't she contend that she knew he 1:iad $H,OOO in insurance, and was thereby entitled to' $140:00. a month~ and you
· ·
·
claimed that it·was only $60.007
· A. Yes.
Q. And you tlJreatened her; you told her she ,had better keep
her mouth shut or she would get in trouble saying it was
$140.00?
.
A. I never said a,1ything like tl~at. .
Q. You told her at that time that part of the insurance
had been indor·sed over to you?
A. She knew that without me telling her.
.
Q. Didn ~t you tell her that at that time f
.
A. That part of the insurance I was made beneficiary of¥
Q. Yes.
A. Yes; I didn't keep it from any of them.
Q. That took place in that discussion of 1939 t
A. It might have.
Q. Following that she went and employed counsel, and
shortly thereafter, early in 1940, I came to see you in reference to this matter Y
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page 223 ~

A. Yes, you came to see me.
Q. Shortly after this argument f Then it was
that I asked you whether some of this insurance had been conveyed over to you; that is right, isn't it?
A. Yes.
Q. I asked you ·when it was conveyed over to you Y
A. Yes, and I told you.
Q. Esther never asked for any of this money, herself, did
she, in 1939?
A. She has asked me on several occasions to let her have
money that belonged to Sam, and I refused.
Q. You employed Mr. Schey to represent you in this matter, didn't you Y
A. I asked him; it wasn't absolutely definite.
Q. Did Esther tell you to get Mr. Schey to represent you?
A. No, she didn't.
Q. Did I suggest the name of Mr. Schey to represent yon Y
A. No.
Q. Mr. Schey was a gentleman of the bar of Newport News,
of your own choosing and selecting to represent you, in the
beginning of this matter, wasn't he?
A. We saw him.
Q. ,Vhof
page 224 ~ A. My husband and I. vVe only saw him once,
and had a few words.
Q. Following that, Mr. Schey and I had several telephone
conversations. Diel he report that to you 1
A. He said he had talked to you over the phone.
Q. Didn't he tell you that there had been discussed a compromise of this matter for the benefit of Sam's estate 1
A. I don't remember him telling me anything like that.
Q. Following that you sent Mr. Smyre over to Norfolk to
see me, didn't you ?
A. Mr. Smyre went on his own accord.
Q. And clidn 't Mr. Smyre come back from my office and tel~
you to change counsel?
A. He clidn 't come right pointblank and tell us to change
counsel at all.
Q. Mr. Smyre came to my office shortly after Mr. Schey was
employed by you on your behalf, looking out for your interest,
and he asked me quite a number of thingsMr. Berkeley: vVait a minute.
him over there.

She just denied she sent
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By Mr. Bradford:
.
Q. You know he came to my office, don't you 1
A. After he told me.
Q. He told me that you were going to need a real lawyer
in this case, and he ,vas going back to tell you to
page 225 ~ dismiss Mr. Schey and employ Capt. Berkeley.
Did he tell you to do that?
A. Mr. Schey was ue{rer given an attorney's fee, to start
with, to take the case.
Q. That is not answering my question. Please answer the
question.
A. When :\Ir. Smyre came back and told me he had seen you,
that is when I made up my mind I was going to see Capt.
Berkeley.
Q. Didn't Mr. Smyre recommend Capt. Berkeley and the
discharge of Mr. Schey?
A. No; Mr. Copeland did.
Q. You paid Mr. Schey when you dismissed him, clidn 't you?
You paid him $350.00, didn't you?.
A. I did not.
Q. You paid him $250.00?
A. I did not.
Q. ·what did you pay him?
A. I paid him the amount of $10.00, because he didn't do
anything. He said, '' I have not clone anything. That is just
for what little calls I have done". He accepted the check for
$10.00.
Q. Mr. Smyre has told you that he informed me that Sam
said he was sick on October 13, 1930, hasn't he¥
page 226 ~ A. Sam ·was in this nervous state of mind, but
was still homo going about driving a car.
Q. Didn't he tell you that he had told mo he was sick at that
time?
A. Well, he was sick, due to a nervous condition.
·
Q. Didn't he tell you that he had informed me he had been
delivering groceries but he had not seen him for two or three
weeks prior to the date of the assignment, and he asked him
why he had quit delivering groceries, and Sam said, "I have
been sick"? Didn't he tell you thaU
A. Mr. Smyre?
Q. Yes.
A. I don't remember him telling me anything. I knew Sam
delivered groceries to his house.
Q. Didn't he tell you when he came back from my office that
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tlnf;i was a matter that you needed real counsel to def end yon
in?
.
A. No, he· didn't say anything of the 'kind.
Q. That you needed one of the ablest members of the bar
at Newport News?
·, :
. A. No; Mr. Copeland was the one wbo told me to change_
Q. Whyf
. ' .
· A. BecansEf.he just felt that he would rather Capt. :Berkeley
represent me.
·

page 227

~

Mr. Bradford: That is all.
Mr. Berkeley : I do not care to ask the witness
any further· questions at this tim~. ·
· :·.
·

. J. H. BURNETT,
called as a witness on behalf <;>f the complainant, having been
first cl,J].ly sw;orn, . testified' as follows:
Examined by- l\{r. _Bradford:
Q. Please stat_e yorir nameY
A. J. H. Burnett. - _.
Q. Where do you live, Mr. Burnett f
A. 212 North Blake Road, NorfQ,k, Virginia..
Q. liow)ong have you lived in Norfolk!
A. 6 years.
·
.. Q. What is your occupationY ·
A. Cashier for the New York Life.
Q. Mr. Burnett, a subpoena du.Ce$. tecum has J?een served
on your company to produce certain documents; is that right °l
A. That is right.
(The documents were handed to Mr. Berkeley.}
Mr. Berkeley: Are you· going to· put photostatic copies in:
evidence f · · ··
Mr. Bradford: Yes.
page 228-}. · Mr: ~erkeley: ~hei:e. is_· no objectjon _to. these_.
two.
· ··
By Mr. Bradford:
Q. Mr. Burnett, in response to the subpoena that has been
served on you, I ask whether you have produced an assignment
of a policy, written in the name of Sam Kaplan, to Bessie
R. Kaplan, it being policy No. 10,844,281. t
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A. This is not technically an assignment; it is a change in
beneficiary.
Q. Based on that, what has your company done?
A. It has changed the beneficiary on this policy to Bessie R.
Kaplan,· sister.
1'.fr. Bradford: I offer that in evidence, and then offer to
substitute a photostatic copy in lieu of· the original, as '' Burnett Exhibit 1 ".

Q. Mr. ·Burnett, I now hand you another form, addressed
to the New York Life Insurance Company, requesting the
change of beneficiary on policy No. 10,898,553, signed by
Samuel Kaplan, and ask whether that is an official record frQm
your files Y
A. Yes, sir, it is.
Mr. Bradford: I offer in lieu of the original a photostatic
copy of the change of beneficiary just ref erred to, as '' Burnett Exhibit No. 2".
page 229

~

Q. I now show you, Mr. Burnett, a letter dated
December 22, 1930, addressed to the New York
Life Insurance Company, signed "Bessie R. Kaplan", and ask
you to examine that document, and say whether that is one of
the official documents contained in your file?
A.· Yes, it is.

Mr. Bradford: I have already offered in evidence a photostatic copy of the letter just referred to, so we will let the
insurance company retain the original, if there is no objection.
Mr. Berkeley: That is all right.
By Mr. Bradford:
Q. I now show you on a form of the New York Life Insurance Company, form No. 2, the attending physician's report
for claim for disability benefits, purported to be signed by
0. T. Amory, on December 31, 1930, and ask you to examine
this document, and for the benefit of the record state whether
that has been taken from your official files of the New York
Life Insurance Company t
A. Yes, it has.
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Mr. Bradford: The photostatic copy of the report just re~
£erred to has already been offered in evidence with the testimony of Dt. Amol'y; the ref ore, with permission of counsel
the witness is being permitted to retain the original.
~

Q. Mr. Burnett, I now exhibit to you what purports to be form No. 1 of the New York Life Insurance Company, claims for disability benefits, insured 's
statement, which said form has been filled out, and is dated
Newport News, Virginia, December 31, 1930, and signed
"Samuel Kaplan", and ask you to examine that document and
say whether or not that is an official document taken f~~om
the files of your company?
A. Yes.
page 230

Mr. Berkeley: This is objected to for the reason, as I understand, the claim of the plaintiff is that Sam Kaplan was insane on August 3, and was insane on the date of that application for disability under the two particular policies; that is,
it was a claim for disability. The application, itself, does
not state what his disability was at the time.
Mr. Bradford: I offer the same in evidence and would like
to substitute a photostatic copy in lieu of the original.
Mr. Berkeley: Same objection.
Mr. Bradford: Yon arc not objecting to the photostatic
·
copy, are you?
Mr. Berkeley: No, I am not objecting to it as a photostatic
copy.
(The statement was received and marked "Burnett Exhibit 3".)
page 231

~

By Mr. Bradford:
Q. :Mr. Burnett, I would like for you, please, to
state for the benefit of the record the age of Samuel Kaplan
at present, according to your records 1
A. I will have to see the date of the birth certificate on there.
(The witness is handed a paper.) 35 years.
Q. Can you give the life expectancy of an individual 35
years of age according to the recognized Insurance Manual?
· A. The expectation of life, on risk, at this age is :n.8 years.
Mr. Berkeley: That is objected to because the mortuary
tables are based on a man who at that age is in a healthy
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condition, and in such healthy condition as to obtain life insurance. That is the purpose of the mortuary tables: So you
can figure out how much premium you can get out of him before he dies.
By Mr. Bradford:
Q. Can you tell from your records when the disability bene:fits first began to be paid by your company on the two policies
just ref erred to?
A. I am sorry, I cannot.
Q. Have they continued regularly since they first began 1
A. As far as my records indicate, yes.
Q. Are they being paid today T
page 232 r A. Yes.
Q. To whom are they being paid!
A. Two of them are made payable to Bessie R. Copeland
Q. The ones that we have referred to here?
A. Bessie R Copeland.
Q. Upon the receipt of a change of beneficiary, these forms
are placed with your records in an individual file f
A. They are sent with the policy to New York, and the
policy is indorsed and returned to us, and the company retains that form.
Q. No payment is made to the beneficiary thereon until some
claim is made thereunder; is that right?
A. I never have heard of one. Someone has to make a
claim.
Q. In the ordinary method of handling your claims, upon
receipt of this letter from purportedly Bessie R. Kaplan,
giving the address and giving the request for claims to be
mailed to her, would that request have been complied with?
A. Yes.
Q. And where would those forms, that are requested in this
letter, have been sent'? Would they have been sent to the
address indicated in the letter?
A. Thev would either have been delivered bv one of our
· salaried inspectors, if he were able to get in this
page 233 ~ vicinity, or mailed from our office in case he could
not be here.
Q. To the address indicated in the requesU
A. Yes.
Q. And they would have been delivered by your salaried
employee, in that event, to the change in the last beneficiary
named in the policy f
Q
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A. To the beneficiary on record at that time, yes.
Q. Form No. 1 would have been one of the proper forms to
have been mailed out in compliance wi.th the request contained
in the letter of December 22, 1930, would it not T
· A. That is right.'
Q. 'i'liat would have been one of the stock forms you woulcl
have hacl to mail out where they are requested?
A. That is right.
Q. That is form No. 1 which was signed by Samuel Kaplan
and returned to your office by some one?
A. That is right.
Q. And in like manner, form No. 2 is another necessary
form that would have been delivered to the beneficiary upon
the receipt of such a letter as dated December 22, 1930 t
A. That is right.
Q. And that is another necessary form before payments can
be made to the last beneficiary?
page 234 ~ A. That is right.
Q. You, of course, have no personal knowledge
of this? You are testifying entirely from the records cJf the
New York Life Insurance Company t
A. Entirely.
CROSS EXAMINATION.

By Mr. Berkeley:
. Q. How did you know whom to pay the benefits under these
policies!
A. I11 all cases of disability where the insured, for mental
reasons, is not able to handle his own affairs, any benefits
under the policy are payable to the beneficiary.
Q. These were paid to the beneficiary. She was the beneficiary under the policy and entitled to the benefits of the
policy, was slle not 1
A. As far as my records indicate.
Q. Did she sign any application for payments to her?
A. I have no records here; hq.t when Mrs. Copeland was
appointed committee, indicating that the insured was not
mentally able to handle his own affairs, then the checks would
automatically become payable to the beneficiary.
Q. Do you have othet policies besides the ones in which
Mrs. Copeland. is the beneficiaryt
page 235 ~ A. We have one on which his estate is named
beneficiary.
"
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Q. Payable to his estate f
A. Yes.
Q. You pay to the committee, do you not?
A. That is right.
Q. If a certain person is beneficiary under the policy, that
money is paid to her in ·11er own right, is it noU
A. That is right.
Q. When was the first payment made, according to your.
records¥ Do you recall?
A. I can't tell.
Q. Do you know that no payments were made until after
he was committed to the asylum at Williamsburg?
A. I don't know.
Q. Then the claim for the payment of the benefits on all
three of these policies was made by Samuel Kaplan, himself, was it not?
A. As far as my records indicate, yes, sir.
Q. Your company knew who was beneficiary under each of
those policies, did it not?
A. Yes, sir.
Q. And the checks would normally be made out to the beneficiary, would they notY
A. They ,vould normally be made out to the insured under
ordinary conditions.
page 236 ~ Q. I mean, where a certain party was a beneficiary?
.A.. And the insured w·as not mentally capable of handling
llis affairs, it would lJe made payable to the beneficiary; that is
right.
Q. If I were made beneficiary under one of your policies
of a person who has insurance under the disability clause, and
that party became disabled, I would be entitled to the proceeds. would I not 1
A. No, sir, not unless the insured is mentally disabled. If
the imn1recl is simply cfombJecl by virtue of being· tubercular, or
something like that, he g-ets the benefits, himself.
Q. You clidn 't recognize this man was mentally disabled
until after a commission of lunacy had passed U~Jon him?
A. I don't suppose so, but you see these are the two original
papers that we always secure on all disability claims. Now,
before any claim would be approved, we would have to have
an examination by one of our doctors, and th~n, of course,
if a lunacy commission had been held, we would have to have
a certified copy of their findings.
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Q. You have that in your file, have you not?
A. I presume so. I don't have it here.
Q. Of course, the payments to the beneficiary would be
made in accordance with the terms of the policy,
page 237 r itself, which is the contract between the company
and the insured?
A. Exactly.
Q. And that would speak for itself? And the application
would first have to be made by the insured; is that ,vhat I
understand 1
. A. That is the usual procedure, yes, sir.
Q. And it was in this case, wasn't iU
A. Yes.
Q. And you complied with the application made by the insured?
A. Not according toQ. Sam Kaplan? Your records don't show any other applicationA. My records show that Bessie R. Kaplan made application
for the benefits.
Q. Where is that record 1 (A letter is handed to Mr. Berkeley.) You mean this letter of December 22nd 1
A. That is what we term the application. This other is
simply a statement giving the facts in the case.
Q. The policy, itself, provides under what conditions these
benefits are given 1
A. That is right.
Q. Disability benefits, I mean i
A. That is right.

page 238

~

ESTHER KAPLAN,
the complainant, having been first duly sworh,
testified as follows:

Examined bv Mr. Bradford:
Q. You a 1:e Miss Esther Ka plan?
A. That is right.
Q. You are the sister of Samuel Kaplan? .
A. That is right.
Q. You are also the sister of Mrs. Bessie K. Copeland?
A. I am.
Q. Miss Esther, did you live with your father here in Newport News during his lifetime?
A. I did.
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Esther Kaplan.
Q. What did your home consist of just prior to his death 1
vYho comprised your family just prior to the death of your
father?
A. I don't understand the question.
Q. Who were the members of your family just prior to the
death of your fatherf
A. V\7ell, my sister, Mrs. Copeland, myself, . my brother
Samuel, and the maid who I can't recall.
Q. How long did you continue to live at the old home after
the death of your father?
A. My father passed away October 12, 1929, and on November 3rd I went to Florida.
Q. Of that same year!
page 239 ~ A. That is right.
Q. How long did you remain in Florida t
A. I was there about 3 or 4 months.
Q. Then where did you go?
A. I was called back; I came back home.
Q. That was in the spring or early summer of 1930 that you
returned?
A. That is right.
Q. Then how long did you stay there, approximately?
A. Around two months.
Q. That would be in the early summer of 1930. Then where
did you go?
.
A. I went to Baltimore to live with my brother, who is now
dead.
Q. Later on you went to Washington, D. C.?
· A. From Baltimore I went to Washington to live.
Q. And you have returned to the old home occasionally
during these years¥
A. Yes, I did.
Q. l\Iiss Esther, will you please, for the benefit of the record,
state what Sam's condition was mentally at the time of your
father's death, which was October 12, 1929?
.
A. He seemed to be in good health and normal mind, to me.
Q. Then you left there in November. Upon your return
from Florida, did you notice any change having
page 240 ~ taken place in Sam?
A. I certainly did.
Q. ·wm you please, for the benefit of the record, state what
changes occurred?
A. He acted very queer, and laughed constantly, saying
queer things to me and very ridiculous remarks.
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Q. You s~y you had been written for to come back from
Florida.
A. I was.
Q. Was . the way Sam was acting, as yon have described,
the reasdp. they had written for you to come back!
A. Evidently.
Q. How long did you stay here when you 1·eturned from
Florida?
A. I don't suppose it was over a couple of months.
Q. A couple of months 1
A. Yes.
Q. Did his condition improve or apparently get worse?·
A. To me, I think it got worse.
Q. Was he, in your judgment, at that time a normal person·r
A. No.
Q. Was he, in your judgment, then capable of attending to
the ordinary businesses ·of Iif e Y
A. No, indeed.
~

Mr. Berkeley: I want to object to the answer,.
and ask that it be stricken out, because it is a
statement of opinion, and there is no qualification here to show
that she knows what is normal, and what is not normal, or in
what respect he was not normal.
Mr. Bradford: Counsel for plaintiff states that this is an
exception to the opinion rule, and under the laws of Virginia
an individual has a right to give an opinion, as well as an expert, which is perfectly admissible in evidence.
Mr. Berkeley: That is right. Under the laws of :Virginia
they have a right to give an opinion, but they don't have a
right to give an opinion about something· they don't qualify
themselves to know something about. For instance, I object~
because you asked whether he was capable of attending to any
business. The evidence in this case shows he did attend to
business for some time after that; and it does not say what
business, or what kind of business, he was capable of attending to. It says "Any businessn, and yet he was attending
to business.
Mr. Bradford: Counsel for the plaintiff replies that many
times things are done by people who are not competent to
do them, and who are not mentally able to do
page 241 ~ them, and sometimes they are never questioned.
Mr. Berkeley: And who are not insane.
page 2401h
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Esther K apla;n,.
By Mr. Bradford:
Q. Would you state, in your judgment, whether or not when
you left and last saw your brother Sam he had sufficient
mentality to understand the purport of a written agreement
involving the assignment of an insurance policy-a change
of beneficiary-from himself to someone else!

Mr. Berkeley: The question is objected to because she was
not there at the time he made the assignment, and she doesn't
know what his condition was at that time.
By Mr. Bradford:
Q. My question was for the benefit of the record, that when
you last saw him in the spring of 1930-you saw him, didn't
you!
A. That is right.
Q. You had several months to observe his conduct, did you
notf
Q. That is right. ·
Q. .And you knew his conduct wasn't the same as it was
when you last saw him right after his father died f
A. It was not.
Q. Will you please state, after having the opportunity of
several months to observe him, whether he had
page 242 ~ sufficient mentality at that time to have negotiated
and to have understood the purport of the chang
ing of a beneficiary from himself to some one else?
.A. No.
Mr. Berkeley: The question and answer are objected to,
and I move that they be stricken out for the reason that he
signed no contract at that time, .nor attempted to sign any
contract at that time, but it was on October 13th that he assigned the beneficiary in these policies from himself to his
sister.
By Mr. Bradford:
Q. Miss Esther, was there any discussion by the members
of the family about his condition? Were you all disturbed
about his mental condition during those two months when
yon came back from Florida?
.A. There was a little discussion. I can't recall just exactly
the words, and all. There was a little discussion about it.
Q. Was any suggestion made about having him taken to
a doctor?
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Esther Kaplan.

A.
Q.
A.
Q.

I suggested that.
To whom did you suggest iU
My sister, Mrs. Copeland.
What was her reply!
A. That she was doing the best she could do.
page 243 ~ Q. Then you did discuss with her in the spring
of 1930 Sam's mental condition, that his mind
was slipping; is that right'?
A. That is right.
l\fr. Berkeley: I object to the question as leading.
By lVIr. Bradford:
Q. You left Newport News then?
A. I did.
Q. You were not present when a lunacy commission was
held on him?
A. No.
Q. I don't suppose you were imrprised when you later
heard that that bad occurred f
A. I was surprised at a lot of things that had taken place.
Q. \V ell, you weren't surprisedMr. Berkeley: I object to telling the witness what to say.
Bv Mr. ·Bradford:
·Q. You had suggested that he be taken to a doctor, had
you not, already?
A. I had.
Q. And you say you were surprised when you heard that
he was confined in Williamsburg1
A. I certainly was.
page 244 ~ Q. W'hy?
·
A. I thougllt he should be put in a private
institution.
Q. Then you were not surprised that a commission had
declared him crazy?
A. No, indeed. ·
Mr. Berkeley: I object to that question as a leading question.
By Mr. Bradford:
Q. Yon were working out of Newport News and could not
be here but so often, could you?
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Esther Kapla1J1,.
A. That is right.
Q. You last returned here for a visit with your people some
·
time, I believe, in '39, it has been testified f
A. In November, '39.
Q. In November, 1939?
A. That is rig·ht.
Q. Did you go to see your brother at that time 1
A. Yes, I saw him.
Q. Were you satisfied wit.h the way he was being taken
care of?.
A. No, I was not.
Q. Why weren't you!
A. Because I thought he should have been given better
medical care; be put in a private institution.
Q. Did you discuss this with your sister, Mrs.
page 245 ~ Bessie Copeland f
A. I certainly did.
Q. Just g·ive the reporter what took place at that conferience relative to your brothert
A. I suggested that he be put in a priv.ate institution.
Q. vVhat did she say 1
A. She said he did not have sufficient income to be put in
a private home. I said, "He should have sufficient income;
he gets $140.00 a month.'' She said, '' He doesn't get $140.00
a month." I said, '' vVho is getting $140.00 a month t'' That
is when she made the remark that I talked too much, to be
-careful.
Q. You knew he had $14,000 in insurancef
A. I did.
Q. And you knew be had disability benefiiis paying what
you termed 10%; is that right 1
A. I thought he was getting that.
Q. And not until November 1939 did you know that he
wasn't getting $140.00 a month!
A. That is right.
Q. When you found this condition existing then, what did
you dof
.l\.. When I suspected things were not right, I employed
an attorney and had the case investigated.
.
· Q. vVho was the attorney that you employed?
page 246 ~ A. Mr. Amos C. Crounse, from Arlington, Virginia.
Q. Since employing- him to look into the matter, you have
followed· the advice of counsel Y
0
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Esther Kapl(JIYI,.
A. I certainly have.
Q. Mr. Crounse is now ill, is he not f
A. That is right.
Q. And both Mr. Crounse and you have asked me to carry
on in this matter1
A. That is right.
Q. Your. counsel prepared for you a petition to submit to
the Judge of the Corporation Court of the City of Newport
News setting forth the facts in that petition, which you signed,.
that your sister had been appointed committee, and there was
an adverse interest between herself, individually, and her
duties as committee, and asked that someone be appointed to
bring· a suit as next friend f
·
A. That is right.
Q. And an order was entered thereon directing you to
bring this suit as next friend for the use and benefit of Sam
Kaplan?
A. That is right.
Q. So this suit is for the benefit of Sam Kaplan's estate J
A. It certainly is.
Q. And is not for you, individually f
page 247 ~ A. That is right.
Q. Of course, should a recovery be had in this,
all of Sam's brothers and ·sisters, or their descendants, would
benefit therebyA. That is right.
Q. -in the event of his death Y Did you I1ave any discussion with your sister, Be~sie Kaplan, in connection with an
item of $1,500 ¥
A. Yes, I did.
Q. What was that about? How did that come abouU
Q. $1,500 was a legacy left by my father.
Q. A legacy?
A. That is right; $1,000 insurance policy, and $500 as a
legacy out of his will.
Q. What is that l
A. The $1,000 was an insurance policy.
Q. Left to Sam?
A. By my father; and the $500 was a small legacy.
Q. That is part of the estate?
A. That is right.
Q. So it was altogether $1,500f
A. That is right.
Q. What was the discussion about that item f
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Esther Kapl(l!J1,.
A. Mrs. Copeland, my sister, told me she had that $1,000
in a Building and Loan in Hampton, Virginia,
page 248 ~ and she told me in '39, November, at her home
that the money was not in the Building and Loan.
I asked her where it was, and she hesitated to tell me. Finally
I was told that it was in the First National Bank in Newport
News, Virginia.
Q. Is it there¥ Do you know¥
A. I hope it is.

Mr. Bradford: I offer in evidence, so that. it will be a part
of the record hr this case, the petition filed by Esther Kaplan
praying the Court to appoint some one as next friend to represent the estate of her brother, Sam Kaplan, and also an
order entered thereon by the Honorable Judge of the Corporation Court of the City of Newport News, with the understanding that if there is any variation between these copiee
and the originals, the originals. will control.
(Received and marked as '' Esther Kaplan Exhibit 1,'' and
"Esther Kaplan Exhibit 2. ")
CROSS EXAMINATION.
By Mr. Berkeley:
Q. Did your father leave each of his children $1,000 fl~ a
legacy in his will¥
A. $1,000 each-$3,000. ·
Q. At the time of his death, Frank was living and yom·
brother in Baltimore was living, too; is that right?
page 249 ~ A. Well, if I r:ecall rightly, I think he left
$6,000 to the ones· that were married at that
time. They were my sister, Mrs. Rosenberg, my brother
Frank who is now deceased, and my brother Abe who is now
deceased.
Q. Wbo was the executor of your father's estate Y
A. I believe it was my sister, Mrs. Coneland.
0. Your father then made your sister Bessie the executrix
of his estate?
A. That is right.
O. V nn P-ot vour $1,000, did you not?
A. Yes, I did. ·
· O. A11n ~hortly afterwards you went to Florida?
A.· I did.
.
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Esther Kapla1i.
Q. And you spent six months there, I believe you said Y
A. 3 or 4 months.
~. What time did you go to lt,lorida t

A. I went there on the a or 4 of November!
Q. What time did you get backf
A. Sometime iu February .or March; it might have been
the :tirst of April. I can't recaH. I was there around 3 or 4
months.
Q. That was during the winter. Did you go to Atlanta
before that or after that 1
A. On my way back from Florida to my home I stopped
in Atlanta for a couple of days.
page 250 ~ Q. ·when was it that you went to New York i
. A. I went to New York, I think it might have
been on a week-end, something like that. I did not. stay long.
Q. "\Vas that before you went to Florida t
A.. No, I think that was after I came back from Florida.
Q. Were you traveling by yourself t
A. That is rig·ht.
,
Q. When was it that you went to. ·washington ¥ Do you
recall?
A. Well, I lived in Baltimore between eight and a half
months and a year. I lost my job and I moved to Washington. I was there about a year or so, and I had a streak of
hard luck again, so I came here. I came back to Virginia
and stayed with my sister, Mrs. Copeland, for a short time,
and was put out and took a room over in Newport News with
my brother Frank, paying the rent of $2.00 a week for me for
a period, I would say, of a couple of months. Then I returned
to "\Vashington, and I have been there ever since.
Q. Did Mr. Copeland request you to leave over there?
A. I was told to get my bag·s packed and get out.
Q. To do what?
A. To pack my bag·s and get out.
Q. Who told you?
A. Mr. Copeland.
page 251 ~ Q. Mr. Copeland? Do you recall when that
wast
.
A. No, I just can't recall right now.
Q. You stayed over in town?
A. On 31st Street, I believe it was.
Q. Who gave you money over here, or paid for your room 7
A. My brother Frank paid my room rent of $2.00 a week.
Q.
you know whether Mrs. Copeland paid it or not?

Do
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Esther Kaplatn.
A. Not to my recollection.
Q. If she says she did pay it, you don't deny it, do you Y
A. I do deny she e.ver g·ave me money for room rent.
Q. I didn't say whether she gave you any for room rent.
The question is- whether she paid iU
A. She did not.
Q. Where did you room?
A. On 31st Street.
.
Q. 31st Street is a right long street. It stretches all the
way from James River to Washington Avenue 1
A. I believe it is the 100 block.
Q. Have you got any objection to telling us what house you
lived in?
A. I believe it was 131 31st Street.
Q. To whom did your rent have to be paid Y
A. A Mrs. }forphy.
page 252

~

Mr. Bradford: Counsel objects to this line of
questioning. It hasn't anythin~ to, do with the
issues in this case, where this young lady hved or who paid
her rent.
Mr. Berkeley: She said Frank paid it. I want to find out
if we can't show who paid it.
A. The money was given to me.

By Mr, Berkeley:
Q. Who gave it to you?
A. ::My brother gave it to me, and I gave it to the lady.
Q. You gave it to the.-lady?
·
A. That is right.
Q. "\Vas that the only place you roomed t
A. From there I moved back to Washington, and I have
been there ever since.
Q. How long did you stay in Newport News?
A. I was there untili, I think, the day after Labor Day I
~~

.

Q. What year was that?
A. I have been back there about 10 years, I guess.
Q. Don't you recall when you went back to. Washington?
A. It has been a period of about 8 years, smce I have been
back.
Q. What?
page 253} A. About a period of 8 years.
Q. That would make it '34, wouldn't it?
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Esther Ka,plam,.
A. '33 or '34, somewhere in that period.
Q. There has been right much bad ·blood between you and
Mrs. Copeland, has there not t
Mr. Bradford: I object to the question. The question of
bad blood hasn't anything to do with this case ; that is not
the issue here.
Mr. Berkeley: I think it has.
By Mr. Berkeley:
·
.
.
Q. Hasn't there been right much bad blood f
A. We never have been on friendly terms.
Q. But you knew where to come when you got out .of a job,
dicln 't you Y You always came to Mrs. Copeland, didn't you t
Mr. Bradford: I object to the question. I cannot see any
useful purport the answer would have in this case.
Mr. Berkeley: She was made a witness in the case, and the
bias of a witness is certainly always an element of her testimony.
I believe that is all.
page 254 ~

RE-DIRECT EXAMINATION.

By Mr. Bradford:
Q. Since you have been in Washington, yon have been employed by the United States Government, have you not Y
A. That is right.
Q. You have worked for the Government how long?
A. Since the end of '34.
Q. In what capacity do you work there?
A. As a: clerk typist.
Q. A clerk typist Y
A. Yes.
Q. In what departmentf
A. Federal Housing .Administration.
Q. You have been constantly employed there since 1934f
A. That is right.
0. In the same position T
A. That is right".

RE-CROSS EXAMINATION.
By Mr. Berkeley:
Q. Are you married, Miss Kaplan Y
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A. No.
Q. You have not been married since you have been away T
You haven't married 1
page 255 ~ A. No.

~Ir. Berkeley: It is agreed that no insane person can get
life insurance.
Mr. Bradford: Capt. Berkeley, I think this concludes our
taking. I don't want to definitely close until I have an opportunity to read the record. Then we have to go to Baltimore
and take the testimony of Dr. Muncie.
Note: The taking of said depositions was continued froin
April 1, 1942, to a later date to be agreed upon by counsel.
page 256 } Virginia,
City of Norfolk, to-wit:

I, T. M. Phlegar, a Notary Public for the State of Virginia
at large, having qualified in the Corporation Court of the
City of Norfolk, Virginia, certify that the foregoing depositions of Dr. 0. T. Amory, Bessie K. Copeland, J. H. Burnett
and Esther Kaplan were duly taken and sworn to at the time
and place and for the purpose in the caption mentioned.
Given under my hand this 5th day of August, 1942.
T .. M. PHLEGAR.
Notary Public.

My Commission expires October 2, 1945.
page 257

~

Index.

page 258

~

Virginia :

In t]1e Corporation Court of the City of Newport News.
S11m1,el K1lnl:m. who sues by his sister and next friend,
Esther Kaplan,

v.
Bessie Copland.
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IN CHANCERY.
Depositions of witnes8es taken before J. M. Knight, a No,
tary Public for the State of Virginia at Large, by agreement
of counsel as to time and place, at 413 First National Bank
Building, Newport News, v irginia, July 28, 1942, "to be read
as evidence on behalf of the defendant in the above entitled
cause, pending in the Corporation Court of the City of Newport News, Virginia.
Present: Mr. Russell T. Bradford for the complainant.
Capt. Charles C. Berkeley for the defendant.

J. M. Knight,
Shorthand Reporter,
Norfolk-Newport News, Va.
page 259

~

Capt. Berkeley: The statement of Dr. Muncie
offered by the complainant is admitted by agreement between counsel to have the same effect as if the party
testified to the facts therein contained, subject to the qualification of hearsay and opinions.
Counsel for the defendant will now proceed on behalf of
the defendant to take depositions in her behalf without waiving any objections and exceptions to the evidence so far taken
in the evidence of the witnesses for the complainant, and
now wishes to object to the opinions of all of the lay witnesses; to-wit, Louis :Oser, Kenneth Arch, J. C. Plack, Leon
Smith, Marcus I. Smith, and Esther Kaplan, to the effect
that Sam Kaplan was not capable of entering into a contract
on or about the 13th day of October, 1930, for the reason that
none of these witnesses saw him about that time, and further
moves to strike out their opinions in that respect and every.
thing· except the actual facts testified to by them as to his
individual conduct prior and subsequent to that time which
was witnessed by them.
Counsel for the defendant moves to strike all of the evirlence of Dr. 0. B. Courtnev relativP to the testimony before
the Commission of Idiota lnquirendo on or about February
27, 1931, as hearsay testimony, and the opinion of Dr. Courtney as to whether or not Samuel Kaplan was
page 260 ~ incapable of mH king· a contract on or about the
13th day of October, 1930, on the ground that
Dr. Courtney admitted that be was not -an expert in mental
diseases, that he referred to the record of hearsay, and none
of the evidence referred to, even though hearsay, was suffi-
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cient for him o·r even an expert on mental diseases to base an
opinion as to whether Samuel Kaplan was capable of entering into a contract on or about October 13th, 1930. ·
Counsel moves to strike the evidence of Dr. Paul J. Parker
as to his opinion as to whether Samuel Kaplan was capable
of entering into a contract on or about the 13th day of October, 1930, for the reason that Dr. Parker had not seen him
for a considerable time prior to that date,.and for the further
reason that Dr. Parker, according to his evidence, is not an
expert on mental diseases.
Counsel for the defendant again objects to the testimony
of Dr. 0. T. Amory, and as to all hearsay evidence stated by
him and his opinion that Sam Kaplan was incapable of entering into a contract on or about the 13th day of October, 1930,
.for the reason that Dr. Amory stated in his evidence that he
is not an expert on mental diseases, and that the contract in
question was entered into a considerable time before Dr.
Amory first saw Samuel Ka plan and lre could not possibly
have known what his 'mental was at that time;
page 261 ~ and for the further reason that he did not decide
that he was suffering from dementia praecox for
a considerable time after he first saw Sam Kaplan. Ooumrnl.
as a further grounds for the motion to strike the evidence of
the said physician to the effect that Sam Kaplan was inc~apable of entering into a contract on the 13th day of October,
1930, says that Dr. Courtney didn't see Kaplan until the 27th
day of February, 1931.
Counsel for the defendant, as a further reason, moves to
strike the evidence of said physicians as to their respective
opinions that Kaplan was incapable of entering into a contract on or about October 13, 1930, which opinions were based
upon hypothetical questions as shown in the record :or the
reason that said hypothetical questions did not contain all
of the material facts relative to the mental condition of fhe
said Kaplan on or about the 13th day of October, 1930, and
in fact didn't contain any facts as to his mental and physical
condition .at that time.
The statement of Dr. Muncie is to the effect that he recommended to Sam Kaplan in January, 1931, based to a !rreat
extent on hearsay evidence, that he subject to hospitalization
and that he, Sam Kaplan, consented to the recommendation.
Mr. Bradford: Will counsel now, in view of
page 262 ~ the stipulation as to the introduction of the notes
of Dr. Muncie, withdraw prior objections heretofore made and rely entirely on the objections stated in the
stipulation?
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111rs. Lucile H oneyci1,tt.
Capt. Berkeley: It is agreed that Dr. Muncie's statement
is accepted in evidence just as if he had testified to the facts
in that statement.
Mr. Bradford: That is all right. In reply to the numerous
objections stated by counsel for the defendant, counsel for
the complainant states that the objections now come too late
to be considered by the court for the reason that the witnesses
heretofore offered by the complainant are not now present,
and while the complainant in nowise admits any merit to the
objections just made by counsel for the defendant, at the
same time the witnesses heretofore offered are not present
and, therefore, we don't now have the opportunity to revamp
or restate the questions heretofore asked, and for that reason takes the position that the objections now made were not
timely made, and, the ref ore, should not be considered by the
court.
page 263
follows:

~

MRS. LUCILE HONEYCUTT,
sworn on behalf of the defendant, testified ai:,

'

Examined by Capt. Berkeley:
Q. Mrs. Honeycutt, where were you living in 1932 and
1933?
.A. 126 31st Street.
Q. Did a Mrs. Murphy live out there?
.A. She did and still does.
Q. Still does?
.A. Yes.
Q. Are you still living at the same place?
A. Yes, sir.
Q. Do you know the then Miss Bessie Kaplan Y
.A. Yes, sir.
Q. Did yon know Miss Esther Kaplan at that time Y
A. Yes, sir.
Q. Do you know where Miss Esther Kaplan was living at
that time?
A. At those dates you stated before?
· Q. Yes.
A. At Mrs. Murphy's.
Q. Rbe was livin~ at Mrs. Murphy'i::;?
.,A,_. Yes. sir. during- that summer.
Q. During that summer?
A. Yes, sir.
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Gerson, Held.
page 264
.A.
Q.
.A.
Q.
A.
Q.
A.
Q.

~

Q. In the summer of 1933, was she living with
Mrs. Murphy;l
Yes, sir.
Did you see her frequently there f
Every day.
Every day?
Yes.
·were you well acquainted with herf
Yes, sir.
Do you know who paid her room rent at that place 7
'

Mr. Bradford: Counsel interposes au objection to these
questions on the g-round that they are immaterial, irrelevant
and incompetent.
~

By Capt. Berkeley:
Q. You can say whether you know it, or not. Do you know
iU
.A. She told me that Miss Bessie paid her room rent.
Q. She told you that Bessie paid her i·oom rent t
A. Yes, sir.
Q. You mean Esther told you that herself Y
.A. Yes, sir.
Capt. BerJrnley: Take the witness.
Mr. Bradford: No questions. Let the record show that
the signatures all the way through are waived by ag~reement
of counsel.
·
page 265

~

And further this deponent saith not.

GERSON HELD,
~worn on behalf of the defendant, testified as follows:
Exfln1ined by Capt. Berkeley:
.0. w·hP,re do v011 live. Mr. Held?
J.. :R'l ltimore. · Marvhmd.
0. Were you living. there in the fall or in September, 1930?
A. Yes.
0. WPt·e v011 acnuainted with a party who was tl1en Miss
BP'l~iP K::iplan?
A. Yes.
0 . ..Anil ~am Kaplan?
A. Both, yes. ',
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Q.
A.
Q.
A.

You knew them?
Yes.
Did you see Sam Kaplan any time in the fall of 1930 f
Yes, sir.
Q. ."Where did you see him?
A. He came to Baltimore and spent about a week or ten
days at my apartment.
page 266 ~ Q. At your apartment in Baltimore 1
A. Yes, that is right.
Q. Did you see him every day during that time 1
A. Yes, sir.
Q. What was he doing· in Baltimore?
A. He was looking for a job.
Q. And it was a little hard back in 1930 for a man to get
a job, wasn't it, Mr. Held?
A. I don't know how it ,vas in 1930. I know in 1931 and
1932 it was bad.
Q. It was bad!
A. I don't remem~er exactly about 1930. I didn't happen
to look for a job at that time, but later on ,vas about the time
of the. depression.
Q. The market broke about October, 1929, didn't it?
A. Yes, sir.
Q. You say be stayed with you there at your apartment
for a week or ten days?
A. That is right.
Q. Were you and be there together?
A. Yes, sir.
.
Q. Where was your wife at that time?
A. She was in Texas.
Q. She was away on a. visit?
pag·e 267 ~ A. On a visit.
Q. You had a clmnce to observe this man and
see him every day 1
A. Yes, sir.
Q. Will you state whet11er or not there was anv indication
at that time that there was anything· wrong with him mentally?
A. As far as I know, I conld not see it.
Q. Did he appear perfectly· normal to you?
A. I think so.
Q. Did you all discuss questions of business and about his
looking- for a job?
A. Yes, that is rigllt.
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Q. Were those discussions rational and sensible t
A. I didn't see any reason why not. I know he went to the
· particular place he was sent to to get a job, and that was
McCormick & Company. It seems that he knew a salesman
there. A salesman from McCormick & Company used to
work this territory down here and he went down to this office
trying to get in connection with him. I don't think he was
there, but he talked to the salesmanager who took his name
and address, -where to locate him, and told him he would let
him know. I know that one afternoon he did go there. After
this I can't recall.
Q. He discussed these things with you while he was there?
A. Yes.
page 268 }- Q. Did be talk like a perfectly sensible man?
A. I should think so.
Q. vVas there anything that indicated at all that there was
anything wrong with l1im mentally?
A. Nothing at all, never.

CROSS EXAMINATION.
Bv Mr. Bradford:
·Q. "\Vhere are you from originally,, Mr. Held?
A. Richmond.
Q. When did you go to Baltimore?
A. In 1922.
Q. When did you leave Baltimore?
.
A. vVbat do you mean, leave?
Q. I mean change your residence, or are yon still a resident
of Baltimore?
·
A. I am still a resident of Baltimore.
Q. What is your business f
A. Linoleum jobber.
Q. What was your business in the fall of 19307
A. The same thing.
Q. Did you have a store?
·
A. I never had a store. Jam a jobber. In 1930, I think, I
was working for the Ramsey Sturgeon Company.
page 269 }- Q. Did you have a warehouse?
A. Yes.
Q. Did you have employees working for you T
A. No. \'\That we did-we were manufacturers' jobbers.
We had an office and warebouse, and it was in the same building, but we didn't-we just rented a warehouse and used it
for a place of storage.
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Q. Wba t did you do then, yourself Y
A. I was salesman.
Q. Out· on the road every day Y
A. Out on the road every day.
Q. Just in Baltimore or outside of Baltimore Y
A. No; J was in Baltimore and Washington, that I was
working at that time.
Q. Every day. What time did you go to work Y
A. Around about 8 :00 o'clock in the morning.
Q...And stayed at work all day?
A. Until around 4 :00 or 5 :00 o'clock in the afternoon.
Q. How long· have you known Miss Bessie Copland Y
A. I would say 18 or 19 years.
Q. How did you happen to meet her f
A. I met her in Norfolk with another friend-=-through another friend of mine.
Q. And have known her intimately¥
A. Who are you talking about nowf
page 270 ~ Q. Mrs. Copland.
A. Yes, I know her.
Q. And you have known her husband well Y
A. Yes.
Q. Who did you meet her through, her husband or through
someone else?
A. A friend of ours-a friend of hers and a friend of mine.
Q. How often have you seen her in the last twelve years t
A. In the last twelve years, I think-today is the first time
I have seen her for a year or two years. I would sav in the
last twelve years I have seen her maybe four or five times
at the most.
Q. Do you often come to Newport News Y
A. This is the first time I have been to Newport News., I
believe, for four or five years.
Q. Were you also a friend of the Kaplan family! Did you
know Miss Bessie Kaplan's father¥
A. Yes.
Q. And you were a friend of the family T
A. I wouldn't say that I was intimate with the family.
Q. You never lived in Newport News, did you?
A. No. Before 1930, I think from 1922 to about 1926 or
1927, I used to come here about once every four or five weeks
working the Newport News territory, but since
page 271 ~ 1928 I think I never worked this territory.
·
Q. When did Sam Kaplan come to Baltimore
to see you?
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A. It was the first part of September, 1930.
Q. What makes you fix it as of September the 1st, 1930?
A. Because we happened to g·o in bathing on Labor Day.
It was a holiday. One of the days he was up there we went
in swimming.
Q. You also went bathing in 1929, didn't you 7
A. I went in 1928, too, but the reason I happen to know
it was 1930 was that that was the year my wife went away
at that time, during the year.
Q. Is that the only time she ever lefU
A. That is the only time.
Q. That is the only time 1
A. The only time she has ever left to go down to Texas,
or the only time during September that she has left, and I
remember exactly where we were living at that time.
Q. How long have you known Sam Kaplan?
A. Well, I have been knowing Sam Kaplan, I would say,
for the last twelve, thirteen or fourteen years.
Q. You clidn 't have near the opportunity to observe his
mental condition as his sister, Miss Esther Kaplan, did you
A. No.
Q. You never worked with him?
A. No.
page 272 ~ O. You never employed him?
A. No.
Q. You know he was declared non compos men tis, insane?
A. I bad heard that.
Q. ·who came with Sam Kaplan when he came to Baltimore?
A. By himself.
Q. How did he come 1
A.· Up on the boat.
Q. Did you know that he was coming!
A. Yes.
0. Who told you tllat he was comin~;?
A. His sister sent me a telegram, I think.
Q. Which sister?
A. Bessie Kaplan.
Q. You think she did Y
A. I know she did.
Q. "'What comprmv was that teleg-ram sent by; was it Western Union or Postal t
A. That I don't know.
Q. What was in that telegram 1
A. If I remember correctly, ''Sam is coming there. Leav-
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ing on the boat and will arrive Baltimore tomorrow morning,'' or whatever the date was., coming up looking for a
job.
Q. Now, Mr. Held, be was friendly with a salesman with
the McCormick Company?
pag·e 273 t A. I didn't say be was friendly. He knew this
salesman from McCormick & Company that he
came in contact with when he was working for his brother in
this grocery store, and he was trying-the way I understand
it, he was trying to get a job with McCormick Company
through the efforts of this salesman that he knew.
Q. Did he wire this salesman that he was coming7
A. That I don't know.
Q. You don't know whether he saw the salesman¥
A. I don't think he did.
Q. Then he was going· to Baltimore to see this salesman.
and didn't even take the precu u tion to wire the salesman
.
whether he was going· to be there t
A. You asked me did I know if he wired the salesman and
I told you I didn't know.
Q. The salesman was not there?
A. I don't think he was. My impression was he went down
to the office to look for the salesman, but I don't think he
saw the salesman, but he talked to the salesmanager.
Q. You didn't get to see much of Sam Kaplan, did you?
A. At the time he. was there?
Q. Yes.
A. In Baltimore¥
Q. Yes. · He was looking for a job, wasn't be?
A. Yes.
page 274 t Q. He was out every day looking for a job?
A. I think we would meet sometimes at noon
and have lunch together.
Q. Where did you have lunch?
A. In restaurants.
Q. Name them?
A. I think on Baltimore Street.
Q. Name it?
A. The Rail Grill, I think.
Q. Name some others.
A. At that time I used to eat there and that is where Sam
and I went and had lunch.
Q. You are not testifying that you and Sam both had lunch
there, are you?
A. Yes.
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Q. You are testifying just because you used to eat there!
A. I know that we had lunch together two or three times
during his stay in Baltimore.
Q. You are stating that as a fact, that you remember twelve
years ago where you and Sam Kaplan had lunch, in the fall
of 1930?
A. That is right.
Q. Who else did you have lunch with in the fall of 1930
after the first of September?
A. I can't answer that. I know I did have
page 275 ~ lunch with him but I can't oftband tell you where
I was on such and such a date in 1930. I could not
answer a question like that because I can't tell you. I know
this because I know this boy stayed with me and I remember
that on Friday night of that week we were invited out to
dinner by some friends of mtne in the same apartment building with us. I can remember that, but if you ask me the
question did I ever go to some other apartment ·during the
week I could not tell you, but I do know this particular case.
Q. Mixed company T
A. Mixed company, yes.
Q. Did Sam show any peculiarities around women f
A. What do you mean, peculiarities?
Q. I am asking you.
A. I don't think he showed any peculiarities, no. I don't
know what your definition of peculiarities is.
Q. How old is Sam Kaplan?
A. I don't know. I don't know anything about his age and
his past life. I never was that intimate with him. The reason Sam Kaplan was in Baltimore with me was simply on account of bis sister. I was trying to help him get a job simply
on account of his sister, more on account of his sister than
Sam Kaplan. I had no interest in Sam Kaplan at all. It
was through the friendship of his sister.
Q. And you didn't pay much attention to him, did you T
A. I tried in every way possible to give him
pag·e 276. ~ the apartment to help him without any expense
to him and let him go around and look for· a job.
I was friendly with him.
·

RE-DIRECT EXAMINATION.
By Capt. Berkeley:
Q. Was he in the apartment every night with you?
A. Yes.
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Q. You all had rooms pretty close together Y
A. Right next to one another.
Q. Right next to one another T
A. Yes.
Q. You saw him every night Y
A. Every night. He was with me every night.
Q. ·what¥
A. He was with me every night.
Q. And with you every morning?
A. Yes. During the day he would go out looking for a job.
I don't know what he did then.
Q. Did you have conversations with him every nighU
A. Quite often, yes.
Q. Do you recall where he had been working just before
he came to Baltimore Y
A. He told me he had worked for his brother, but he had
some discussions with his brother and he looked
page 277 ~ sort of melancholy about it, felt sort of downcast
about it.
Q. He had quit work for his brother just shortly before
that?
A. Yes., that is right.
Q. You saw him in the morning, too, I reckon, the two of
you being in the apartment aloneY
A. Yes. I never had any meals in my apartment at that
time. My wife was away. We would go out and eat.
Q. Yes.
A. Every morning and evening·.
Q. You would eat every morning and evening?
A. Yes.
Q. And several times had lunch together?
A. Yes.
Q. You said you went to some friend's apartment in the
same building f
A. Yes.
Q. Did he conduct himself normally at the tablet
A. I could not see anything wrong· with him.
.
Q. Yon have been asked whether there was anything peculiar about him, if he had any peculiar conduct about women.
Did you see anything from Sam one way or the other that
would make you think he was otherwise than normal?
A. He asked where he could get hold of some women.
Q. Yes.
page 278} A. I would not know if that was peculiar, or
not.

~
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Q. Do you regard that as peculiar with young fellows Y
A. If it is, I am that way myself a little bit.
Q. Do you know anybody that isn't that way to some extent?
A. I have never come in contact with them.
Q. As I understand it, you regarded his reactions as to that
as entirely normal Y
A. I would think so.
Q. He was a rather young fellow tl1en, was he noU
A. I wouldn't call him an old man today. I don't know,
but I imagine Sam looked like he was around twenty-four or
twenty-five years old.
Q. Twenty-four or twenty-five years old f
A. I imagine at that time, yes. He is around about thirtyfour or thirty-five now, or thirty-three.
RE-CROSS EXAMINATION.
By Mr. Bradford:
Q. You say he was somewhat melancl1olyY
A. Yes., that is right.
Q. Did you notice any melancholia about him when you saw
llim in Newport News prior to thaU
A. It had been sometime before that that I had seen him
in Newport News.
page 279 ~ Q. ,·~lhen did you see him last before the time
you saw him in Baltimore 7
A. I can't remember.
Q. It has been some time f
A. It was some time. I never came in contact with him but
very little. I used to come to Newport News about once
every four or five weeks, and I would see his sister. He
never-sometimes I went up to the house and sometimes I
didn't.
Q. You were not interested in men so much, but you were
kind of falling for the ladies Y
.ll. No, I was not falling for the ladies or men either. I
would come down here and my wife knew I would see Miss
Kaplan when I came down.
Q. Mr. Held, state for the record, please, what you observed about Sam Kaplan that caused you to say that he was·
melancholy?
A. He would sit down and keep sort of quiet and look like
he was brooding, and looked like he was worried. I told him,
''Step on it. Just forget about your brother and go on out
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and get a job and show him you can make good. You don't
need your brother to make good.'' He was more worried
about the treatment he bad gotten from his brother. That is
the only way I felt he was melancholy, just kind of lost himself.
Q. Lost himself?
page 280 ~ A. That is it, blue and down in the dumps.
Q. And was not interested in anything!
A. No. I dou 't know whether he had ever been away from
home looking for a job, or not., but I can imagine a boy his
age who was looking for a job and had never been away from
home would have felt the same way.
Q. How long was he there before you noticed he was melancholy?
A. Oh, I think a day or two.
Q. Did that continue all the time be was there!
A. Yes, I would say so.
Q. He was blue?
A. Just downhearted; that is all, worried about he wanted
to ~;et a job.
Q. And never laughed?
A. Oh, yes. I tried to get him in a jolly mood to make him
forget his trouble.
Q. You don 1t know whether he actually had trouble with
llis brother or whether it was entirely imaginary?
A. I didn't know.
Q. You just know he was blue.
A. I have known since then he had trouble, but at that time
the only thing I could g·o by was what he told me.
Q. He wasn't there long before you noticed he was blue and
wasn't the same Sam Kaplan that you had seen
page 281 ~ before; that is what you mean by that., isn't iU
A. No, I wouldn't say he wasn't the same. Just
like I told you, I never came in contact with him much before
that. He was like a fellow that was worried. He was in his
right mind and coulq. sit down and talk to you. There is a
difference in a man that is crazy and a man that is downJiearted and blue.
, Q. He was bluer than the average man gets?
A. No, I wouldn't say so. There is just one way of being
downhearted and blue.
Q. vVas he worried about himselH
A. About a job, yes.
Q. What job?
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A. That is all I could get out of him. He wasn't worried
about anything else but that.
Q. Did he say he was worried about losing his mind?
A. No, nothing like that was said at all.
Q. You have since learned that his family was worried
about his condition prior to that, have you?
A. No. I never knew he had been declared insane for, I
think, two or three months after that.
Q. They were so worried about his condition that they took
him to doctors in Newport News and then carried him to
Baltimore?
A. I didn't know anything about that until afterwards.
Q. Did they come to see you when they came to
page 282 ~ Baltimore in January, 1931, right after Christmas¥
A. No.
Q. Did Sam call you up?
A. No.
Q. And Bessie didn't call you up 1
A. No. ··wait a minute. I don't know whether she did, or
not. They didn't come to see me. I knew since then they
were up there.
Q. About his mental condition?
A. I don't know what it was.
Q. They went to a mental expert for examination?
A. That I don't remember. I have heard since then something about that., but I don't know.
Q. Was he more or less restless f
A. I don't know. vVe would go to bed around 10 :00 or
11 :00 o'clock and he would be up the next morning. I know
I always reported to work around about 8 :00 o'clock, and I
don't know whether he was restless, or not.
He never
bothered me if he was.
Q. Do you know whether or not his brother bad to discharge
him because of his pecu}iar actions t
A. If he did, I didn't know anything·about it.
Q. You know that after he left his brother he went to work
with some meat markeU
page 283 ~ A. I didn't know anything about that.
Q. And they had to discharge him because of
his peculiar actions?
A. That I don't know.
Q. Anyway, his sister, Mrs. Bessie Copland, and his
brother, Frank Kaplan, would have known of any change that ·
had taken place in him better than you would have?
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A. Very much so.
By Capt. Berkeley:
Q. I understood you to say that he was downhearted, just
the same ·as any young fellow would be out looking for a job
at that time?
A. I think so.
Q. Is that rightf
A. Yes.
Q. ·worried about looking for a jobf
A. That was his main. purpose in coming up there. That
is what he was up there for.
Q. Is that perfectly normal for a man, from your observation, worried when he is trying to find a job¥
A. I believe I would be that way.
And further this deponent saith not.
page 284

~

W. E. SMYRE.,
.
sworn on behalf of the defendant, testified as fol-

lows:
Examined by Capt. Berkeley:
Q. Mr. Smyre, what was your occupation in 1929 and 1930°l
A. Ag·ent for the New York Life Insurance Company.
Q. Are you still agent for the New York Life Insurance
Company?
A. Yes.
Q. Did you sell any policies to one Samuel Kaplan in 1929f
A. Yes.
Q. Did you see Sam Kaplan on or about the 13th of October, 1930Y
A. It was along about that part of the month, yes.
Q. How did you happen to see him Y
A. A phone call came to my house and I wasn't home, but
I was told about it, and I didn't pay any attention to it. I
didn't make the-the next dav either he came to the house
or phoned again, I can't recail exactly, and give me-I got
the address to call at the place where he lived, so I went by
to see him on 27th Street.
Q. Who did you see T
A. Sam.
Q. You saw Samf
page 285} A. Yes.
Q. You knew Sam during that time, I guess T
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A. Yes.
Q. What?
A. I knew him?
Q. Yes.
A. Oh, yes.
Q. You had sold him those policies 1
A. Yes, sir.
Q. You had seen considerable of him when you were negotiating the sale of the policies with him?
A. I had bought groceries from him for a number of years,,
and his brother, in Hampton, and he delivered groceries in
the house every day, I suppose, for :five years.
Q. You would see him rig·ht often down at his brother's
store for four or five years; is that right 7
A. Yes.
· Q. And he delivered groceries to your house sometimes?
A. Sometimes he would, very often he would.
Q. You saw him on or about the 13th of October?
A. I think that is the date the policy was-the beneficiary
was changed, around in October.
Q. In October, 1930?
A. Yes.
Q. A year after the policies had been written;
pag·e 286 ~ is that rig·hU
A. Yes.
Q. I have got the policies here if you wish to refresh your
memory.
A. I had better do it. They were written in 1929.
Q. What?
A. Thev were written in 1929.
Q. In 1929¥
A. That is right.
Q. What did he want when you did see him, when you went
out to 27th Street and saw him? .What did he wanU
A. He said he wanted to change his beneficiary to his sister, Bessie, the beneficiary. I told him I didn't have any
forms and I would have to send over to Norfolk to get them.
Q. Did you send to Norfolk and get them?
A. I sent to Norfolk and two or three days afterwards I
mailed the policies in with the forms.
Q. Did you see him afterwards?
A. I received the policies back and delivered them to his
house all changed as they are here.
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Q. ·when you saw him and he wanted to change the beneficiary to his sister, Bessie., what did he say?
Mr. Bradford: I object to the questions. He has never
said anything was said. .Counsel is presuming
page 287 ~ that something was said, and I object to leading
questions and ask that they be stricken out.
By Capt. Berkeley:
Q. State as nearly as you can what transpired at the time
that he saw you about changing the beneficiary from his estate to his siste:r, Bessie.
A. In October, in the afternoon, I went up on the front
porch, and he was sitting on the bench and I said, '' I have got
your forms here, Sam,'' and he said, "'·~le will go in and sit
down at the table and fill them out.'' vV e filled them out, and
that is about all there was to it.
Q. ,vell, you say you had seen him off and on for a number
of years.
as there any difference in him then and at that
time!
A. I didn't notice any difference at that particular time,
no, sir.
Q. Did he seem to be perfectly rational at the time?

,v

Mr. Bradford: I object to leading questions again. Counsel is trying to put words in the witness' mouth.
A. vVell, I don't know. I saw him fill out the papers and
there was nothing that appeared to me out of order, and that
is all I know about it. Nothing at all appeared out of order.
I didn't spend very much time with him. I remember taking
them back to him and handing them to him and he thanked
me and said he was gfad he had done it. It is just
page 288 ~ such a routine matter with me, you know. I have
hundreds of cases like that.
By Capt. Berkeley:
Q. I know. If there had been anything· that appeared out
of order that indicated he didn't know what be was doing,
would you have helped him chang·e the beneficiaryf
A. I absolutely would not have because I would have to
be loyal to my company first and to report anything out of
order.
·

•
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CROSS EXAMINATION.
By Mr. Bradford:
Q. After the institution of this suit you came to Norfolk
to see me, didn't you Y
A. Yes.
Q. You came to my office in the Bank of Commerce Building in Norfolk Y
....
A. That is right.
Q. Why!
A. In the interest of the policyholder, trying to look after
them time and again.
Q. Any interest in Bessie Kaplan or Copland i
A. )Vell, quite often I would see Mrs. Copland down in
the store and she said she was being investigated quite considerably, something like that. I said, ' 'I am gopag·e 289' ~ ing to Norfolk in a few days and I will try to find
out exactly what it is about for you., if I can. She
didn't ask me to go to Norfolk.
Q. But you did come in her behalf?
A. I went just like I would go in behalf of any policyholder that I have written business for as a humane service
that I could give them.
Q. Sam was the policy-holder, was hef
A. He is the policy-holder, yes.
,Q. Did you go in his behalf or in his sister's behalf, who
is the beneficiary? .
A. vVell, I went because I was interested to see what it was
all about.
Q. Did you go in the interest of the estate of Sam Kaplan
who is now an insane person, or did you go in the interest of
the beneficiary, who is Bessie Copland?
A. I don't think I need to answer that, but I can say this,
that I went of my own volition, and if I could be of any
service to either Mrs. Copland or the assured, I was willing
to do anything I could within reason. I really wanted to find
out if I had made a mistake.
Q. You talked to me quite at length about this case, didn't
yon?
A. I don't remember. I said a few things to you about
it.
page 290 ~ Q. I want you to recall now., if, at a certain
point in the conference, you made certain statements and I told yon, '' I have got to make a note of that,''
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and yon saw me make a note which I now have before me Y
You remember I took notes 011 a tablet, don't you Y
A. I didn't notice it, but I guess you did.
Q. Didn't you tell me that Sam had been delivering groceries to your home Y
A. Yes.
Q. And before this telephone call was received he had not
·delivered ·any for two weeks Y
A. He had lost his job down there for some reason or
changed his job, and wasn't working for his brother any
·longer.
Q. That isn't the question I asked you. I asked you
whether or not he delivered any groceries to yon for two weeks
prior to the change of this beneficiary, and didn't you give
me that information 7
A. I think he didn't, yes. I told you he didn't, dicln 't I Y
Q. Yes.
A. That is right.
Q. You told me that yon asked Sam why he had not and he
told you be had quit his jobY
A. Yes.
page 291 ~ Q. And that he also told yon that he was sick
and didn't feel good 7
A. I didn't say sick. He was taking a vacation, he said.
Q. Was sick and didn't feel good Y
A. And was going to take a vacation and recuperate. That
is what I said to you. You had better put that in there.
Q. You did tell me that, that he told you he was sick?
A. He was taking a vacation., that he was feeling kind of
bad, sick, something like that, and was going to take a vacation .
. Q. You also told me that Sam never was a bov with a very
strong mentality, didn't you Y
..
A. No, I didn't tell you that. I didn't put it in those words.
I said he was always full of foolishness and carried on a
lot of jokes. I didn't say anything about anybody's mentality, no.
Q. When you came to my office yon knew that Bessie Kaplan had counsel representing her, didn't you 7
A. Yes, I knew that.
·
Q. And you kn~w that counsel was Mr. Schey of the Newport News Bar, didn't you 7
A. I knew that.
Q. At the conclusion of the conference you ~tated to me,
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'' This is more serious than I thought it was'' 1
A. I didn't say that, did I¥
Q. Did you., or not, state that? I am asking you
from my recollection as to what you said..
A. I don't remember what I said.
Q. Didn't you say that you were going to recommend a
change of counsel?
A. No, I didn't.
Q. That she needed real c<mnsel to represent her!
A. I said this, '' She bas got some brains that is working
on her,'' nothing uncomplimentary to you. I said she had
some brains working on her.
Q. I am not trying to be uncomplimentary to you.
A. Yes.
Q. I am not trying to be uncomplimentary to you because
as I recall the conference, we left it peaceably, and it was a
very frank conversation we had had.
A. Yes.
Q. l\fy recollection is you said, '' She needs better counsel
than she has got and I am g·oing to recommend to her that
she employ Capt. Berkeley'' Y
A. I really don't-recall mentioning Capt. Berkeley's name;
no, sir, I don't.
Q. Do you remember anything about change of counsel?
A. I said, ''It looks to me like she has got to get a move
on her. She has got some brains on her working
page 293 ~ in this case. ' '
Q. It was not a question of brains but facts of
the case, wasn't it?
A. What do you mean by facts of the case?
Q. I showed you a statement she bad made before the
Lunacy Commission or showed you the contents of it where
she had stated that the boy's insanity began as of August 3,
1930?
A. August., 19301
Q. Didn't I show you this copy I made of the lunacy bearing that Bessie Kaplan had signed 1 You see it is signed
Bessie Rose Kaplan and Frank Kaplan Y
A. You didn't show me that.
Q. I either showed you that or told you its contents 7
A. I didn't see that.
Q. Don't you remember that?
A. No, I don't remember that, really don't. I am trying
to give you exactly what I rememl>er.
page 292

~
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Q. I told you that she had made a statement at the lunacy
hearing, didn't I?
A. You told me that¥
Q. Didn't Ii
A. I don't remember. If you did, I will take your word
for it.
Q. Why did you think she had brains working on her, and
what was it that disturbed you?
page 294 ~ A. I didn't know anything about it until I come
over there to see you.
Q. Then I heg·an to tell you some of the facts?
A. ·what you claimed were the facts, what you bad there,
too. I didn't know anything about anything going on until I
saw vou.
Q.'I had never talked to you before that dayY
A. No, but I knew ;who you are and what your capabilities
are.
Q. Thank you for the compliment.
A. It was-the whole matter was purely a humane matter
of trying to be of service to policy-holders.
Q. To the policy-holders. You owed a duty to tl1e beneficiary and to the person whose life is insured. The first
duty is to the one whose life is insured
A. Yes. The whole thing was startling·, my first knowing
that be was in that condition, after having seen him in October like I did, and not knowing anything about it, tllat is what
got my goat.
Q. You knew he was sick, didn't you!
A. He bad been working for years and years .and said he
was g·oing to take a little vacation.. and I said, "Sam-" here
is another thing be said, ''When I get back I am going to do
what I started to do, open up a business of my own." I said,
""Where are you going?" and he said around Balpage 295 ~ timore and different places. I said, '' You better
go to the mountains." At that time it didn't occur to me that it was anything unusual because, as I say, if he
had beenQ. Let's go back to your direct testimony. You said you
received a call one dayA. Yes.
Q. And went out?
A. I didn't go that day. At that time I was pretty busy.
I g:ot another call the next day.
Q. I thought you paid attention to your policy-holders t
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A. It was indefinite. It was somewhat indefinite. I wanted
a better address.
Q. You didn't know who called 1
A. No.
Q. w·hy do you say he called the next day again?
A. He told me he did.
Q. You didn't know anything about the first call f
A. Yes. He told me it was him who called. I saw him
about four days after he made the first call, and he made -the
call the second day and I went out the second day after that.
Q. What was Mrs. Copland's brother's name whose widow
lived in Richmond awhile?
A. Frank.
Q. Did you have insurance on Frank?
page 296 ~ A. Yes.
Q. That originally was payable to Frank's estate., was it,
A. Wait a minute, now. I _can't remember, but either payable to his estate or his wife one.
Q. And that was changed prior to his death to Miss Bessie?

Capt. Berkeley: I object to the question as being utterly
immaterial as far as this case is concerned, and the purpose
and the innuendo is that Miss Kaplan was getting policies
changed to her from her brothers, and there is no evidence to
sustain anything of that kind.

By Mr. Bradford:
Q. You are familiar with Frank's life insurance?
A. Yes.
Q. Was it changed to Bessie prior to his death, the beneficiary?
A. I don't recall. It was some over two years or more,
and I can't recall it.
Q. You do recall that it was changed f
A. Yes. I fixed up the papers.
Q. He had a wife and children?
A. Yes, but he was dead broke and had no money and could
not pay for it absolutely, had no position and had lost all he
.had, and Bessie took it over to keep it from lapsing.
Q. Took over Frank's policies?
page 297 ~ A. Yes.
Q. Did you ask Sam, when he told you he was
sick, what he was troubled -with?
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A. No. He said he had been working hard all of his life
and wanted to take a rest,, that he was run down a little.
· Q. Was it a nervous breakdown from over work t
A .. No, he didn't say anything about that. I said, "Sam,
you don't look sick to me.'' He said, ''Well, I am going to
stop for awhile.''
Q. All right, Mr. Smyre.
A. I want to make this plain, that had I known there was
any insanity the beneficiary would have been left to the company.

RE-DIRECT EXAMINATION.
By Capt. Berkeley:
Q. As a matter of fact, as I understand your testimony,
Mr. Smyre, you were simply serving the policy-holder to see
that the policy was carried out in accordance with the intent
and purposes of the insured; is that right 7
A. Yes, sir.
Mr. Bradford: I object to counsel testifying again and
move that it be stricken from the record.
By Capt. Berkeley:
Q. Is that what you said f
page 298 ~ A. I always go out of the way to accommodate
policy-holders. Any time I can be of any service
I go to the full extent of doing it., even if it puts me out.
Q. "\Vas Miss Bessie Kaplan at the house when you went
there to see Sam 7
A. I hardly knew her. I don't think I met her until after
·that was over. I didn't know her, and didn't see her.
The Defendant: Quite awhile after that.
Mr. Bradford: I object to Mrs. Copland testifying.
By Capt. Berkeley:
Q. Did you see anybody except Sam?
A. No. He was sitting on the porch and I walked in the
dining room and we sat down and filled the papers out and
I sent them in.
By Mr. Bradford:
Q. You were not there but four 01· five minutes Y
A. I wasn't there but four or five minutes.
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Q. You got the telephone call, you went over and walked
in and :fixed it up and went on to another customer Y
A. Yes.
Capt. Berkeley: I hadn't finished with him.
:Mr. Bradford: I thought you had finished.
By Capt. Berkeley:
Q. Do you know who paid the premium on the policy in
1930? Do you know whether Miss Bessie Kaplan paid it, or
noU
page 299 ~ .A. That was mailed direct to the branch office,
and I don't know. I didn't have anything to do
with the collecting.
Q.. You knew Sam was out of a job? He told you he'had
quit his joM
A. Yes, and was going to take a rest.
Q. And that when he came back he was going in business?
A. Yes, that is what he told me.
Q. Tlmt he was iroing to take a rest, that he had been working hard all of his life?
A. I may have told the attorney that he was sick, but I
don't remember.
Q. Mr. Smyre, you didn't learn that there was any real
trouble about the policy except what you got from Mr. Bradford; is that righU
A. That is the first information I had at the time and it
kind of startled me.
Q. Much of the conversation you had with Mr. Bradford
was based on what he told you; is that right?
..
A. Yes.
RE-CROSS EXAMINATION.
By Mr. Bradford:
Q. I didn't tell vou that Sam bad not delivered groceries
to your house for two weeks, did I?
A. You didn't tell me that. I told you that.
page 301 ~ Q. Yes ..
A. That is right, I sure dicl.
Q. And you told me that Sam had told you he was sick at
that timeY
.
A. I didn't bring out the question of being sick. He w~u,
.g·oin!? to toke a rest., that he felt kind of bad and tbou~ht he
,.vould make a change. You asked me before and I told. you I
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didn ~t remember saying he was sick. He may have been sick.
I don't remember using the word sick. If I did I did. I will
accept what you say.
tJ l\Iy notes show these words, ''Was sick,'' and ''don't
feel g·ood. ''
Capt. Berkeley: I object to counsel testifying to what his
110tes Rhow.
:Mr. Bradford: It is cross examination.
A. If there had been any ideas-anybody can get sick any
time he wants to, but when it comes to becoming incompetent
and signing bis name to something, I would not have been a
party to it ..

Bv Mr. .Bradford:
•Q. Not knowingly f
A. No, not knowingly, absolutely. Anybody can get sick
any time they want to. That is the reason I went over there
to see you, because any kind of-I wanted to find out what it
was all about. Maybe I should have stayed home.
page 302 ~ It was just a matter of personal interest which I
take in my clients all the way through it, and any
insurance man will give service when he writes a policy. That
is the kind of insurance man I am. I have writteR about three
million insurance on the Peninsula.
Q. You knew Sam Kaplan was in an insane asylum?
A. I knew after he went there, yes, but didn't know at the
time I fixed this situation up that he was going away.
• And further this deponent saith not.
Thereupon, at 12 :25 P. :M .., a recess was taken to 1 :00 P. M.
page 303 ~·

AFTERNOON SESSION.

Met at close of recess.
Present: Same parties as heretofore noted.

HYMAN BRENNER,
. sworn on behalf of the defendant, testified as follows:
Examined by Capt. Berkeley:
Q. Please state your name.
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Hyman, Brenner.

A. Hyman Brenner.
By Mr. Bradford:
Q. What is your address?
.A. 220 28th Street, Newport News.
Q. 220 28th Street?
.A. Yes, sir.
By Capt. Berkeley:
Q. Mr.· Brenner, you live in Newport News 7
A. Yes, sir.
Q. How long have you been living here?
.A. Since 1913.
Q. And engaged in business here f
A. I am engaged in business in 1918.
Q. What business are you engaged inf
A. Bakery business.
page 304 ~ Q. "Where is your business now, your place of
businesst
A. 220 28th Street.
Q. That is just down here in the next block?
A. Yes.
Q. Between here and Huntington A venue, isn't it t
.A. Yes.
Q. On the rig·ht-hand side?
A. Yes, sir.
Q. You trade under the name of the Warwick Bakery "I
.A. Yes.
Q. And you have been here for a number of years?
A. I used to be on 31st Street up until 1929 and then I
moved here. In 1924 I moved here, to 210, and then in 1929
to 220 because Mr. Ferguson taken over my place and I had
to move to the other place.
Q. You have been at this place down there on 28th Street
sinceA. 1924 I have been on 28th Street, but in the same building
I am at since 1929.
Q. You bake bread and deliver it around to your customers~
do you not?
A. Yes, by truck.
Q. You carry it around by truck Y
A. Yes, sir.
Q. Deliver to grocery stores and other people f
page 305 ~ A. To homes, too.
Q. ~nd to homes, too f
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A. Yes.
Q. You bake breads, cakes, and all kinds of things like
that?
A. Everything in the bakery line.
Q. Do you know Sam Kaplan Y
A. Yes.
Q. Did you know Frank Y
A. I knew the whole family. I knew the whole family when
they first come in Newport News.
Q. Yes.
A. I knew the old man, you know, the old lady, and all of
them.
Q. Do you remember when Sam was working for Frank.
A. Oh, yes.
Q. After Sam quit working for Frank, did he ever work
for youY
A. He worked for me about a month.
Q. What?
A. About a month.
Q. About a month how long after he left Sam f
A. After he left Sam?
Q. Yes, before he worked for you Y
A. I could not really say., but I know it was in
page 306 } October, the fall of the year, he started working
for me.
Q. He started working for you in October Y
A .. Yes ; in 1930, I believe.
Q. In October, 19301
A. Yes.
Q. Now, what did he do for you f
A. He used to deliver. I give him. one of the routes and
he taken care of it.
Q. Did he run a truckt
A. Yes, sir.
Q. What did he have to do on the truck?
A. To take care of the business. He had to take care of
the regular business, take care of the customers, and check
out and then check in, check in and out.
Q. Did he collect?
A. Yes, sir. Every driver has to do that.
Q. He worked for you about how long during Octobed
A. I believe maybe three or four weeks, something like that
because he didn't like it, because he had to get 11p at 5 :00
o'clock in the morning and he didn't like that idea.
·
Q. He hacl to get up early in the morning working for you 6?
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A. Yes., and many nights I am up all night.
Q. Sam didn't like the job because he had to get up early
in the morning?
page 307 ~ A. Yes, sir.
Q. As I understand your testimony, he drove a
truck that carried bread and delivered it to the customers Y
A. Yes.
Q. When was the money brought back to you Y
A. Every night. . Sometimes, most of the time, I had a
little trouble with drivers trying to get money and put it
out here and never getting it. He was very honest about it.
Q. Did you ever have any trouble with Sam Y
A. No, not a bit.
Q. Sam kept his accounts all right 7
A. Yes.
Q. And turned his money in?
A. Yes.
Q. Delivered the goods and turned the money in Y
A. Yes, sir.
Q. He drove a truck¥
A. Yes.
Q. Did he have any trouble with the truck, anything like
that!
A. Not that I know of.
Q. You never had any trouble Y
A. No.
Q. He quit because, as I understand it, he didn't like to get
up that early in the morning?
page 308 ~ A. That is what he told me, that he didn't. He
didn't like to get up in the morning. It was too
early for him.
Q. ·wen, while Sam was working for you was there anything about Sam that led you to think there was anything
wrong with his mind Y

Mr. Bradford: I object to leading questions and move thnt
they be stricken out.
By Capt. Berkeley:
Q. I ask you again., was there anything- that indicated to
you that there was anything wrong with his mind?
A. To tell you the truth, I never knew it until Ion~ afterwards, that there was anything wrong with his mind, and it
shocked me. I could not believe it.
Q. You could not believe it?
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A. I could not believe it, to tell you the truth. He was a
business boy. I knew him when he worked for Frank. It
surprised me.
Q. It surprised you when you beard something was wrong f
A. Yes.
Q. And that was sometime after he had worked for you 1
A. Yes.
Mr. Bradford: I object to leading questions. The witness
hasn't said anything about a long time afterwards.
Capt. Berkeley: That is what be did sa)'. Counsel's ears
are not open.
page 309

~

By Capt. Berkeley:
Q. You knew when he worked for Frank then?

A. Yes.
Q. Then he went to work for you after he quit Frank; i~
that rig·h t t
A. Yes.
Q. Did you sell bread to Frank?
A. Yes, sir.
Q. ·when he was working for you, was there anything that
indicated to you that there was anything wrong with his
mind?
Mr. Bradford: I object to the question. It has been asked
three times already, and is just a repetition and cluttering up
the record.
By Capt. Berkeley:
Q. Answer it.
A. I told you before I didn't know it until a long time
afterwards, not a thing. I never knew there was anything
like that wrong· with him. I told you before that it was a
shock to me that he had lost his mind.
Q. And you didn't learn it until sometime afterwards 7
A. No, I didn't learn it for a long time.
CROSS EXAMINATION.
By Mr. Bradford:
Q. ·when did you say Sam wqrked for you~
A. The fall of the year 1930, I believe.
Q. You are not sure of that?

page 310

~
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A. I lmow it was 1930.
Q. ·why do yon say it was 1930?
A. Because at that time is when I moved, the second year
when I moved, from one place to the other., and yon know
that is the time be worked here. I moved from 210 to 220
in 19Z9.
Q. Is that the year he worked for you 7
A. Yes, in 1930 after I moved.
Q. You moved in 1929 f
A. In 1930, a year afterwards, you see, he worked for me.
Q. Did yon look at your records to see whether he had ever
been on your payroll?
A. I haven't got any records.
Q. You have no records f
A. No.
Q. vVho does your employing?
A. I employ every one of them.
Q. How many men do you work in your business?
A. At different times-there has been times I worked three
or four, sometimes seven, and according· to the way the business is running.
page 311 ~ Q. Did you work in the business t
A. I have a route of my own.
Q. You have a route of your own?
A. Yes.
Q. vVho handles your business for you 1
A. I stay in there and my wife takes care of the inside when
I am gone.
Q. Mrs. Bessie Copland said he didn't work anywhere else
other than Frank's store during the entire year 1930. She is
mistaken about that, is she?
A. I could not tell you what she tells, because I don't know
anything about anybody else. All I know is about myself.
Q. I will read you some of Miss Bessie's testimony:
Capt. Berkeley: What page is that?
Mr. Bradford: Page 18 of the testimony taken on September 10th.
Capt. Berkeley: I am going to object to your reading her
testimony because the reason we separated the witnesses was
to keep them from knowing what each other had said.
By Mr. Bradford:
Q. The question was asked Mrs. Bessie Copland:
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''Where was your brother, Samuel, working·., if at any place,.
at the time of the death of your father!
A. He was working for my brother, Frank Kaplan, in
Hampton.
Q. How long did he continue to work there Y
page 312 } A. He worked there until the latter part of Au.
gust, 1930, and he took a vacation.
Q. He took a vacation. As a matter of fact, he was discharged, wasn't he, because of incompetency Y
A. He certainly was not.
Q. You testify positively now he was not discharged because of incompetency-the fact that he could not look after
the business which he was assigned to f
A. That is not true.
Q. Did he work anywhere else during the summer of 1930 f
A. He may have worked one day.
Q. Where?
A. For Smith Brothers on Jefferson Avenue.
Q. What kind of business do they operate?
A. Groceries and meats, I guess.
.
Q. That is what is known as the Boulevard Market Y
A. At the time Sam was not working at the Boulevard Market. The Boulevard Market is a different location entirely.
Q. Where is the place-located where he did workT
A. On Jefferson Avenue.
By Mr. Berkeley:
Q. "\,Vha t is the name of the place Y
A. Smith's Market.
Q. "\,Vhere is tbatY
A. It was on Jefferson Avenue ..
By Mr. Crounse:
Q. What character of business did they conpage 313 } <luct Y
A. Groceries and meats.
Q. Did Sam have any particular occupation, like a meat
cutter, or anything of that kind Y
.A. He cut meat, as well as selling groceries.
Q. Was he principally employed, when he wa8 employed by
your brother and the Smith Brothers, as a meat cutter?
· A. He ·did that. I would not say he was just the meat cutter there, because he sold groceries as well.
Q. How long did he work for Smith Brothers Y
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A. One day, I think.
Q. When was that, please?
A. I could not tell you, because I don't know the definite
dates.
Q. How long, if you can estimate, was that after the death
of your father, please?
A. It was past a year or more.
Q. I beg your pardon.
A. It was past a year or more, I am sure.
Q. Past a year or more?
A. Papa died in October, 1929, and it must have been a year,
anyhow. I don't know definite dates.
Q. You say, to your recollection, he only worked there one
day?
A. As far as I know.
Q. Have you any knowledge or information as to why he
did not work but one dayf
page 314 ~- A. I do not.
·
Q. Did you ever make any inquiry to find out
why be wasn't employedf
A. Sam isn't going to work; he is not going to work.
Q. Did you ask him why he did not work there any longer?
A. No ; I never bothered.
Q. You never made any inquiry about him?
A. No.
Q. Has he held any job of any kind since he worked for
Smith Brothers Y
A. He drove a bakery truck.
Q. Where?
·
A. For one of the bakeries in Newport News.
Q. ·when?
A. That was after he left Smith's. I can't give you the
dates.''

She says he wasn't working and you say he was a good
worker.
A. He was while with me.
Q. A good worker Y
A. Yes. He taken care of my business.
Capt. Berkeley: Counsel objects to this because what she
plainly refers to there was when he quit Smith Brothers he
wasn't-that lie wasn't going to work for Smith Brothers any
more. That is plainly what the text shows.
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page 315

~

By Mr. Bradford:
,
Q. You don't know whether he worked for you

one day?
A. For me?
Q. Yes.
A. He worked for me more than one day, more than a
week.
Q. How do you know?
A. Because I can recollect that much.
Q. You can recollect that much?
,
A. Yes.
Q. He wasn't ,vorking on the 13th of October. He was tak~
ing a vacation. He wasn't working for you then?
A. I know it was in the fall of the year. It was turning
cool. You went down to get the truck and it was a little cool.
Q. His brother sent him to Richmond to get some turkeys.
He didn't get the turkeys. Did you have any experience like
that with him f
A. I don't know anything about that.
Capt. Berkeley: I object to that. That was supposed to be
at Christmas.
By lvlr. Bradford:
Q. ,vhat month did he work for you?
A. October.
Q. In October. There has been testimony introduced here
today that on the 13th day of October he wasn't working.
A. I could not tell you.
page 316 ~ Q. That he was sick, and that he was going
to take a vacation.
A. I don't know the day he started, whether the 20th, or
what, but he worked for me.
Q. Mr. Smyre testified that he had not delivered groceries
to his place prior to two weeks before October 13, 1930.
Capt. Berkeley: He didn't say anything of the kind. The
testimony was that counsel told Mr. Smyre that he had said
to him that he had not seen him for about two weeks, and
Mr. Smyre said that he didn't know when it was that he had
not seen him prioi· to October, but that it had been some time
before, and counsel objects to this witness being told what
another witness has said, and not telling this wi-tness what the
other witness really did say.
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By Mr. Bradford:
Q. The testimony was that he was sick on the 13th of October and he was _going away for a vacation and coming back
and going in business for himself. He wasn't working for
you on the 13th of Octobert
A. All I can tell you is he worked for me like I say. What
anybody else testified, I don't lmow. It don't concern me.
He could have been at work maybe in New Jersey
page 317 ~ or somewhere.
·
Q. He could l1ave been working in New Jersey,
as far as you know, in October, 1930?
A. I lmow he worked for me in October.
Q. But you don't know what yead
A. I told you before in 1930.
Q. But you haven't got any documentary evidence to go
on?
A. No, I haven't any records at all ..
Q. Why do you say he worked for you in October, 1930?
A. Because he ,vorked at- that time.
Q. Who asked you that question, Capt. Berkeley?
A. Just asked me right here. ·
Q. You didn't lmow what you were going to sayi
A. I don't know. How can he know what was in my mind
or what I am going to sayf
Q. That is the first time you have· been asked the question?
A. Nobody in the world ever told me, and nobody asked me
because I haven't-don't know what goes on around here.
· Q. Nobody asked you prior to your being sworn as a witness in this case, when Sam Kaplan worked for you; is that
right?
. A. Miss Bessie Kaplan come around here and asked me,
'' Do you remember when he worked for you f '' and I said yes.
Q. What did she ask you f
·page 318 r A. She asked me, '' Do you remember when he
worked¥'' and I told her in the fall of the year.
Q. What else?
A. That is all. She asked m~ if I was willing to come
up here and testify and I said, ''If you will give me a chance
and call me in the morning, I will be glad to come", because
I haven't got time to come in the morning.
. Q. She didn't asJi: you what yead
A. Yes, she asked me when he worked and I told her.
Q. Did she ask you if you remembered whether he worked
there in the fall of 1930?
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A. No. She asked me when he worked.
Q. Twelve years have passed by since then, but you can tell
us of one man working for you one month 7
A. I can tell you the men working for me, any man working for me. I could have a hundred men and I can tell you
the name and the month.
Q. How many were you working in 19301
A. In 1930 I worked a man named Pittman.
Q. Who elseY
A. Robertson.
Q. ,vha t is his address?
A. He worked at my place. He is there now.
Q. Who elsef
page 319 ~ A. Billy Mann. He lives in Phoebus.
Q. He worked for you in 1930!
A. Yes. .
Q. Who else in 1930 7
A. William Evans, and George Lankford. He has been
with me since 1924-George has been with me and is still there.
Q. Who else worked for you in 1930?
A. That is all I had at that time, I believe.
Q. That is all 1
A. I had a fell ow named Johnny that used to push a pushcart.
Q. You didn't see much of Sam, did you Y
A. What do yon mean I didn't see much of him Y I had
to check him in and out. I am taking care of all of my drivers.
When they check in and out, I check them in and out.
Q. You knew Sam was a little bit strange, anyway?
A. WhatY
Q. You knew Sam was a little bit strange, that he never
was very strong mentally f Was he?
A. I told you before it surprised me when I heard that the
man went off his mind, and never would believe it.
Q. You knew he acted strange and laughed to himself?
A. I wouldn rt have put him on the truck if I knew that.
He has got to handle my trade and money, and I
page 320 ~ would not take a chance. At that time you could
get a bunch of men to work.
Q. You have no record of employing Sam Kaplan at all Y
A. I haven't got any record, no.
Q. What have yon done with your records?
A. To tell yon the truth, I never keep any records. I
am not much of a bookkeeper, you see, and I run a small
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business, and I don't have enough to employ a bookkeeper,
you see.
Q. You don't keep any payroll?
A. No; pay them off out of the wages.
Q. Cashf
A. Cash every week.
Q. And no record of itt
A. No.
Q. You are still operating that place f
A. I know how much I pay off, and how much social security,
and everything else.
.
Q. You say he was working· for you in the month of October, 1930. Did he work the whole month every dayt
A. He worked every day while he was working.
Q. Diel he work every clay during the month of October,
1930!
A. Like I told you before, I could not tell you when be
started, the 1st, the 7th, or the 13th. I know he
page 321 ~ worked a month.
Q. Part of that month t
A. Yes.
Q. Did he work for 30 days f
A. Maybe he worked part of November. I know he worked
three or four weeks.
Q. Did he come in regularly every morning?
A. Yes.
Q. ,Vhat time was he supposed to be in?
A. 4 :30 to 5 :00 o'clock.
Q. What time was it t
A. A driver can rome in a half hour later or earlier. He
don't have to check it on the clock.
Q. You have a regular time for them to be there¥
A. Between 4 :30 and 5 :00 o'clock.
Q. Was he ever late f
A. You ask me that. I remember he went out every clay
to work. I don't know whether he was early or late.
Q. You don't know?
A. No.
.
Q. You know that twelve years ago Sam Kaplan worked
for you exactly thirty days.
A. I told you between three and four weeks. Don't try to
mix me up, Brother, because I-you cal! ask me a
page 322 ~ dozen times questions and I have still got my mind
to answer you. Ask me another question, please.

0

224

Supreme Court of Appeals of Virginia

. llynian Brenner.
Q. I will ask you another. You say that when be started
working for you he worked every day until he left?
A. Yes.
Q. He wasn't sick a single day?
A. No, he wasn't sick. At the time he was working he was
all right.
Q. He didn't have· a stomach ache during the time?
A. I am surprised at you asking· me that question, if he had
a stomach ache, a grown man, and he is going to tell me about

it.
Q. You mean he was there every day from the first morning he came on the job until the last day, when he quit, and
that is twelve years ago and you recall it, and under oath,
you tell the court that he never was ill and never was absent
a single day f
A. I told you he is supposed to be in between ·4 :30 and
5 :00 o'clock. Maybe he was in there at :five minutes to five
or five o'clock, or 4 :30, or maybe five minutes after.
Q. Do you know whether you were on the job every day in
October, 1930?
A. I remember I was there.
Q. Aren't you ever absent from your place of business?
A. The only time I ever go away is to see my father.
I fo l,e a week every-I take off every year about a
page 323 ~ week.
Q. You are never sick?
A. No, thank Goel. I never-if I don't feel good, I go out
anyhow. I have never been laid up in bed yet.
Q. Did you try to keep him there when he decided to leave Y
Did he please you so well that you wanted him to stay on Y
A. I don't remember.
Q. How did you happen to employ him?
A. It happened that a driver went away- and he come along·
and asked me for the job. The fell ow was working a route
in Hampton and he finds out I need a man and he takes it.
... Q. Did you look into his employment record to see whether
he had goiven satisfaction with his brother?
A. I didn't have to do that because I knew the boy when
]1e was a kid. I knew the family. They was very nice people.
That is the reason I employed him.
Q. You didn't ask him where he had worked last or why
he was ditcharged f
A. No, I didn't ask him anything.
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HyJnan Brenner.
RE-DIRECT EXAMINATION.
By Capt. Berkeley:
Q. I understand you to state you moved down on 28th Street
in 1929?
page 324 } A. From 210 to 220 I moved in 1929.
Q. And it was a year after that Sam worked for
you?
.
A. Yes. At that time the Dodge plant came in and Meyer
Brothers, I was renting from them, and the rent went up from
$125.00 to $250.00, and I decided I would move.
RE-CROSS EXAMINATION.

By ]\fr. Bradford:
.
Q. Who did you rent from; what was the name of your
landlord?
A. Mr. Fred J. Palmer.
· Q. Is he still living?
A. Yes. I bought the building from him a couple ,of years
ago.
Q. Who was your new landlord Y
A. Mr. Palmer. ·
Q. The same man.
A. When I moved from Meyer Brothers. Meyer Brothers
used to own the building where I moved from, and I moved
over and Mr. Palmer was landlord.
Q. How- does your moving have anything to do with your
recollection of Sam Kaplan?
A. Well, I know your remember things you see. I can re ..
member some years that will frighten you. Like a
page 325 } couple of days ago I remember since 1904. I am
46 years old and we had the Russo-Japanese war
and we say if they come we will go to the Old Country; we
will hide around in the woods.
Q. The only thing you know is you think it was cold weather
when he worked there 1
A. Plenty cold.
Q. That could have been in the spring, could it?
A. No.
Q. It is cold in the spring?
A. It was turning colder all the time.
Q. You remember that Y
A. Yes.
Q. How does it turning hot or cold have anything to do
with your recollection as to Sam Kaplan Y What connection
is there with that?
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A. To tell you the tmth, I could not tell you. All I remember was it was the fall of the year. I remember that much.
Q. Why .could it not have been the fall of 1931 T
A. Becaus~ it was 1930 and that is the reason it could not
have been·1931.
Q. ,~Thy could it not have been 1932 f
A. How could it be when it was 1930? Could it be 1946 today¥
•
Q. You are depending upon your recollection Y
A. I can remember that much; that is all.
page 326 ~ Q. And you have no records to go by¥
A. No records whatsoever, no.
And further this depone~t saith not.
P. COPLAND,
sworn on b~half of the defendant, testified as follows:
Examined by Capt. Berkeley :
· Q. Mr. Copland, what is your occupation f
A. Machinist.
Q. You work for the Newport News SI1ipbuilding & Dry
Dock Company f
A. Yes.
Q. How long have you been working for them f
A. About twenty-seven years, close to thirty, with leaves
of about two years and a half.
Q. Were you here in 1929 Y
A. I was in August, September, and a part of October.
Q. August and September, 19297
A. Yes.
Q. Were yon acquainted with Miss Bessie Kappage 327 } Ian then t
A. Yes, sir.
Q. Where did yon go after tbatf
A. I went back to Panama in October.
Q. You went to Panama in October, 1929¥
A. Yes, sir; left on the 15th day of Octobe1·, 1929.
Q. When did you return to Newport News 1
A. Come back from Panama, you mean 1
Q. Yes.
A. The 16th day of December, 1930.
Q. You were down there until 1930?
A. Yes, sir.
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Q. You were then visiting Miss Bessie Kaplan, we1·e you
noU
A. Yes, sir.
Q. You have since married Miss l{;aplan, have you notf
A. Yes, sir.
Q. When were you married?
A. June 26th, 1932.
Q. You returned from Panama on December 16th, 19301
A. Yes, sir.
Q. Do you know :Miss Esther Kaplan 7
A. Yes.
Q. Do you know where she was when you came back from
Panamaf
A. She was living in Brookfield, Florida.
page 328 } Q. Brookfield Y
. A. Brookfield, I believe it was.
Q. Brookfield, Florida Y
A. Yes.
Q. Do you know when she returned from Florida~
A. Some time between the end of February and the 1st of
March, 1931.
Q. 19311
A. Yes, sir.
Q. How do you happen to know that?
A. Because I went to Richmond to meet her.
Q. You went to Richmond to meet her?
A. Yes, sir.
Q. Did you meet her when she got off the train there in
Richmond? ·
A. Yes.
Q. Where liad she come. from then, directly from to Richmond~ do you know t
A. Atlanta.
Q. She had come from Atlanta Y
A. Yes.
Q. And that was the latter part of February or the first
of March, 1931 Y
A. Yes, sir.
Q. Where was Miss Kaplan livinp; then, and where were the
Ka plans lhring at that time f
page 329 } A. On 27th Street, Newport News, in the 700
block.
Q. After you returned were you a constant visitor at the
Kaplan house, from that .time on T
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A. Yes, sir.
Q. You were not he.re in the spring of 1930? You didn't
come back until December, 1930?
A. That is right.
Q. Now, do you know where Miss Esther Kaplan was when
Sam was taken to the asylum in March, 1931 t
A. She was right here in N e,,rport News.
Q. How do you happen to know thaU
A. Because she rode with me up to the institution when
I took Sam up there.
Q. Yon took Sam up there T
A. Yes.
Q. And she rode with you Y
A. Yes.
Q. Are you sure of that?
A. Absolutelv.
Q. ,vho else~went along?
A. l\Iy wife here.
Q. Your wife?

A. Yes.
Q. ·where did Sam sit in the car?
A. Sit alongside of me.

page 330

~

Q. Where did Miss Esther sit and Miss Bessie
siU
A. On the back seat.
Q. They sat in the back seat?
A. Yes.
Q. Do you remember how you happened to get Sam in the
car to go up there?
·
A. ,vell, I asked Miss Esther-I asked her to get Sam to
take a ride, and we did. We took a ride around Camp Stuart
there, the place known as Camp Stuart now, and rode along
a little bit and come back home and met mv wife.
Q. ·where was your wife, at work, then? ·
A. She was at work. She went to work. She had to go
there to excuse herself to get off, and when she come back
home we stopped by the house and picked her up.
Q. She got in the car at. the house?
A. Yes.
Q. Then you went to "Williamsburg?
A. Yes.
Q. Do you know whether that was shortly after she came
back from Atlanta?
A. That was on the 12th day of March, 1931.
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Q. You were not here at the time of Mr. Kaplan's death in
October, 1929?
A. No, sir. I was in New York.
Q. Did you go straight to Panama in 1929 or
page 331 ~ did you go to New York first f
Mr. Bradford: I object to all of this questioning. It is
absolutely immaterial, incompetent and irrel~vant, and just
cluttering up the record with testimony that throws no light,
directly or indirectly, on the issues involved.
By Capt. Berkeley:
Q. Since that time, do you know whether Miss Esther has
made an extended trip for two or three months down to
Florida since she came back and since you met her in Richmond and brought her home?
A. Not to my knowledge.
Q. If she had you would have known about it, would you Y
A. Most likely.
Mr. Bradford: I object to counsel constantly leading the
witness. He says, "If she had gone you would have known
about it,'' which is an illustration of the way he is leading the
witness.
By Capt. Berkeley:
Q. After living at the house on 27th Street, do you know
where the family moved to, next moved to?
A. Next moved to 30th Street, Newport News, in the 100
block-the 200 block.
Q. You were married, you say, in 1932?
A. Yes.
page 332 ~ Q. Did you return to the house at 30th Street
in the 200 block when you came back from your
wedding tour f
A. No, we moved where we are living now, 18 Claremont
A venue, Hampton.
Q. Did Miss Esther visit you all there?
A. Yes, at various times.
Q. Now, after your marriage on June 26, 1932, you moved
to Ola remont A venue?
A. We lived there when we were first married.
Q. You lived there when you were first married?
A. Yes.
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Q. How long was it after your marriage, if you recall, before Miss Esther visited you there!
A. Well, that was some time around 1933. l could not
give you any particular dates.
Q. Do you know whether there was any trouble about Miss
Esther staying there at the house Y
A.
ell, one trouble was she would not get out and go
to work, and I gave her moving orders.
Q. Where did she go then Y
A. She come over town here to a lady by the name of Mrs.
Murphy on 34th Street, in the 100 block.
Q: Where did she go from there, do you know Y
A. She went to Washington.
Q. How did she happen to go to Washington, or do you
know about that?
page 333 ~ A. She was made acquainted with a man by the
name of Mitchell, a Government employee, and he
was instrumental in getting her a job with the Government
there.
Q. So she went down to Washington f
A. Yes.
Q. And had a job with the Government Y
A. Yes.
Q. Do you know whetl1er she was acquainted with the
Honeycutts, or whether she was acquainted with him 1
A. Yes, she was.
Q. Do you know how she happened to meet Mr. Mitchell?
A. She met Mr. Mitchell through Mr. Honeycutt.
Q. Has she been in Washington on that job ever since she
went there the first time and Mr. Mitchell got her the job?
A. As far as I know, she has.
Q. Hasn't she been back here since 7
A. Sure. she has been back here several times. ·
Q. Did she lose her job at one time?
A. She did.
Q. Do you know whether she went back and got her job
back?
A. Yes, she did.
Q. So she has had that job ever since; is that correct?
A. Yes, sir, as far as I know, she has had it
page 334 ~ ever since.

,v

Samuel Kaplan, etc., v. Bessie Kaplan Copeland

231

J.lirs. Bess-ie Copland.
CROSS EXAMINATION.
By Mr. Bradford:
Q. When did you say you gave Miss Esther moving orders¥
A. What is that1
Q. When did you give :Miss Esther moving orders 1
A. I didn't state any particular time. It was sometime in
1933.
Q. Sometime in 1933 '1
A. Sometime in 19:30. I didn't make any particula lo :aotes
or dates to apply to it.
And further this deponent saith not.
MRS. BESSIE COPLAND,
the defendant, being first duly sworn, testified as follows:
Examined by Capt. Berkeley:
Q. Mrs. Copland, Miss Esther has testified that she made
her trip to Florida on November 3rd or 4th, l929, and came
back in three or four months by way of Atlanta.
page 335 ~ Do you know whether she went to Florida in
Novembcr, 1929?
A. She didn't go to Florida in 1929 because in December
she made a trip to New York on the train, the first excursion
train that left Old Point or Cape Charles for New York, and
that was December 1st, 1929, and it was wrecked and she was
on that train.
Q. She was on that train and it was wrecked f
A. She certainly was.
Q. Do you know that it was December 1st, 1929, that the
train to New York was wrecked Y
A. Yes, sir, positively.
Q. Had she gotten her $1000.00 from your father's death
by tlrnt time, bv December 1st 7
A. Yes, Air. she had hecaui::e we had ~·otten our monev.
Q. Was that the first trip that she made after your father 'E,
death'
A. It was.
n. If ow long did she stav in New York 1
A. Rhe wa~ ~one about three weeks, Capt. Berkeley, and
th{)n returned home.
Q. After she· returned home, was there anything a bout
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the wreck that happened that .Miss Esther was interested in?
A. Yes, because the investigators came down to get her
to sig·n an agreement, which s11e did, and she collected $50.00
for being shaken up on this train.
page 336 ~
Q. She did collect $50.001
A. She collected $50.00.
Q. After that where did she go, or did she make any trips
after that?
A. She stayed home for awhile, which was a very short
while, and then she went to Baltimore to visit my brother.
Q. Which brother was that?
A. Abe, the one that passed away in 1932.
Q. Did she retum home after that?
A. After her trip to Baltimore she came home again.
Q. You mean by that that she came back to the house that
you were running at the time?
A. The house that-the home that Sam and I were keeping
up.
Q. The home that you and Sam were keeping· up?
A. Yes, sir. The entire expenses fell on the hvo of us, the
upkeep.
Q. You were working at the time?
A. I was working at the time for Nachrnan's Department
Store.
Q. And Sam was workingl
A. Sam was working for Frank in Hampton.
Q. Until how long?
A. Until August, 1930.
Q. ,Vhat was Miss Esther doing here in the latter part of
the winter and early spring of 1930? ,Vas she
pag·e 337 ~ doing any work?
A. No, sir.
Q. 1Vas she paying any board?
A. No, sir.
Q. vVas she paying any room rent 7
A. No. She has never contributed 5c tow·ards the upkeep
of the house since Papa died.
Q. Do you know of ·anything to remind you as to her condition of health at that time f
A. Around April, 1930, she had an operation.
Mr. Bradford: I want to interpose another objection with
the understandinp: that it will run all the way through, to
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these irrelevant questions which throw no light on the issuei:at all.
By Ca pt. Berkeley :
Q. Go ahead.
A. In 1930, before Easter, she was operated on at the
Riverside Hospital and Dr. 0. T. Amory operated on hei;.
Q. What was she operated on for f
A. Hemorrhoids.
Q. Had she bad any treatment for that prior to that time?
A. Yes, she had from Dr. Cutler. Dr. Cutler had treated
her before she was operated on.
Q. About how long did she stay in the hospital, do you
know?
page 338 ~ A. About ten davs.
Q. Where did she go when she came out of the
l10spitaH
A. Sam drove up to the hospital for her, he and I, and we
hroug·ht her back home, and she stayed for a little while until after she had gotten all right.
0. Do you know what the next trip was that she took in
1.930?
A. She either went to V/ashington or Baltimore. I can't
sav which one it was, hut either one of them.
Q. When she came back then from that trip in 1930, did
she return each time from those trips to tl1e home?
A. From everv trip that she took sl1e returned home.
Q. When was it that she made this trip to Florida, do you
know? Was it in 1930 or 1929?
A. 1930.
Q. ·what part of the year was it that she left for Florida,
do you know?
A. It was either November or December.
Q. How long was she gone?
A. She was gone quite awhile. ,:v11ethe1.' it was three
months or more or less, I don't remember. I don't remember the time, just bow long she was gone, but she was gone
quite awhile.
Q. You know she testified she was g·one three or
page 839 ~ four months, but she didn't know exactly herself?
A. She was gone quite awhile, I know.
Q. Do you recall when she returned from Florida~
A. Yes, she returned and it was either-happened to be
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either the latter part of February or the first part of March,
because Mr. Copland and I drove up to Richmond to meet
her.
Q. You went with him f
A. Yes, and it was cold. I nearly froze going up there.
Q. You drove up there to meet her and brought her home?
A. Yes, that is right.·
Q. And that was in the latter part of February or the first
of March, 1930 i
A. Yes.
Q. Do you recall whether she was here when the Commission of Lunacy sat on Sam, or whethei· she came in after the
Commission of Lunacy sat on Sam 1
A. I don't remember whether she was here, or not, Ca.pt.
Berkeley. I am not sure.
Q. Do you know whether she knew Sam was placed in the
hospital 7
A. She went up there with us.
Q. You are sure of that Y
A. I am positive.
Q. And that was on Ma~ch 12, 1931page 340 ~ A. Yes, that is right.
Q. According to the evidence so far 1
A. Yes.
Q. When yon moved from the 27th Street house to 30th
Street, 227 30th Street house, did she move there with you,
or was she here 7
·
A. She was not here. She didn't move with us. ·
Q. Where was she at the time Y
A. Either in Baltimore or Washington, I think Baltimore,
but I won't say Baltimore is where she was. It was either
Washington or Baltimore. She was not home.
Q. Do you recall when your brother Abe died in Baltimore?
A. Yes, he died January 22, 1932, and Esther was in Baltimore when he died.
Q. Did she come back here that summer!
A. In the summer Y
Q. The summer of 1932 Y
A. No, she didn't.
Q. You were married on June 26, 1932. Where did yon
make your wedding tour Y
A. We went to Washington and Baltimore.
Q. Did you see Esther on that trip!
.• 1 . - .
A. No.
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page 341

~

Q. How did it happen you didn't see her1

A. vV e only stayed in Washington-it was just
one day, I think. We didn't get there until late, late Sunday
afternoon, in the evening rather, and we went to a show and
· had something to eat and went to Baltimore the next morning.
Q. vVho did she work for in Baltimore, do you know'f
A. I know she worked for Montgomery "\Vard, and she had
a job at some other place for a very short time, but who it was
I don't know. It could not have been over a couple of weeks,
or more, but I don't know who it was with.
Q. Do you know whether she was working for Montgomery
'\Vard, or not, at the time your brother died 7
. A. She was working for Montgomery Ward when my
brother died.
Q. I understand she testified she had a job there that lasted
anywhere from eight and one-half months to a year. She
turned up here again what time in 1933, do you recall, before
Mr. Copland put her out V
A. It was in the summer time that she was told to leave
the house. That was during the summer. That is when Iwhen she went over tow·n and got this room with Mrs. Murphy
and I paid rent for her.
Q. You paid renU
A. Yes, and g-ave her money to buy her food with, I certainly did.
page 342 ~ Q. Have you anything from which you definitely
fix the date of the train wreck on the Pennsylvania
Railroad between here and New York?
A. Yes, sir, I have.
Mr. Bradford: I object to the introduction of anything
about a train wreck. It throws no light at all on the issues in
this case. I object to it, but you may put it in for what it is
worth, unless counsel shows that it is of some importance. If
he can show that it has anything to do with this case, I will not
object to it, but I say it does not throw any light on it at all.
If you will explain the purpose of itCEJ pt. Berkeley: TJ1e purpose of it is this: M:iss Esfl·a+
Kaplan testified that she went to Florida on November 3nl
or 4th. 1929. and remained for three or four months, that she
came back by way of Atlanta, stopped in Atlanta a day or
two, and then came on to Richmond. The testimony now is
that she went to New York and was in the wreck on the Penn-
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sylvania Railroad near Onley on December 1, 1929, and was
home by Christmas of that year, or about that time, and that
she was paid $50.00 by the adjuster of the Pennsylvania
Railroad. I wish to show from a letter from P. Triplett,
Superintendent, that the wreck in question occurred on December 1, 1929.
l\Ir. Bradford: Counsel may introduce the letter.
page 343 ~

Note: The paper was marked "Exhibit 1 ".

By Cnpt. Berkeley:
Q. \iVhere were you at the time that Sam Kaplan changed
his policies from his estate to you as his beneficiary?
A. I was at work, Capt. Berkeley.
Q. Did you know anything about it until afterwards v{
A. I certainly did not.
Q. Did you a sk him to do anything of the kind for you 1
A. I certainly did not.
Q. After Sa~ was put in the asylum on the 12th of March,
he stayed there for some time, I believe. Is that correct 7
A. Yes, sir. .
Q. ,,rhere did he go next?
A. \Ve taken him up to Miss Blake's in a private home, and
we brought him home and he stayed with us a month or six
weeks; I don't remember just how long.
Q. At your house?
A. Yes.
Q. Then you took him up to Miss Blake's next?
A. :Miss Blake's-no, he went from my house to my sister's,
l\Irs. Rosenberg, and stayed there five years and we paid her
for his room and paid her to look after Sam, just so he would
have a good place to sleep and eat. Then after that- -no, wait
a minute. "\Ye took him from my house to Miss Blake'sfrom ·wmiamsburg to Miss Blake's then brought
page 344 ~ him from Miss Blake's home with us, and from
my house he went to my sister's, Mrs. Rosenberg's.
Q. :Miss Blake has a place up there where slle keeps persons like that?
A. Yes, sir.
Q. Do you know Miss Blake?
A. I certainlv do.
Q. Do you kiiow how long Sam stayed at Miss Blake's?
A. He was np there over a year; just how much over a
0
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year I don't remember, but I know he was up th~rc more than

a year.

Then he stayed at your sister's?
Yes. He was there for five years with Mrs. Rosenberg.
How long has he been with you this last time'?
He has been there ever since he came from Mrs.Q. Rosenberg's?
A. Yes.
Q. Is he with you now?
A. He is still with me.
Q. In the questions they had at the hearing, at the inquisition, there was one question, ''vVhen did the present attack
beg'in?" and ,,rritten in there is, "August 3, 1930 ". Did you
tell the Inquisition that he had been insane since August 3,
1930?.
page 345 r A. I did not. \Ve didn't know if there was any
mental trouble with Sam until he was taken to
Baltimore.
Q. Then there is another question, '' If patient has been Rubject to physical restraint or c;on:finement in this attack,
where?" And the answer is, "Under observation". The next
~question is, "How?" And the answer is, "By family". The
next question is, ''Is patient now in jaiB" And the answer
is, "No". "How long been in Jail?" "No." "vVhat methods
of care and treatment have been followed?'' '' Observation,
systematic." ",vhat R~ults?" "None." "Name of recently
attending physician?" "Dr. Amory." ''Where or whose care
is the patient to be committed pending transfer to the hospital?" "Family-Miss Bessie Rose Kaplan." There is a
question above that, '' Is patient normally above or below the
average standard of intelligence?'' The answer is, '' Average." The next question is, "Is patient an idiot?" And th~
answer is "No". Yon say you didn't tell the Commission that
his present attack began on August 3, 1930?
A. I eertainlv did not.
Q. ·what d~d ·you tell them relative to that?
A. ,Vhen Sam left Frank here in August, 1930, he was worried because he wasn't working, and he was nervous, and he
was smoking an average of four packs of cigarettes a day and
he could not sleep at night.
Q. During that time what was his mental conpage 346 ~ dition as to understanding? Did he understand
things?
A. He certainly understood because he was still driving his

Q.
A.
Q.
A.
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car and was taking me down to Frank's store to buy my
groceries every Saturday night, and on Sundays he took a
ride. He often went in bathing at Buckroe, and Sam drove
down there. Sam loved to swim.
Q. How long did he drive his car after August 3, 19301
A. He drove it until after December, 1930, because that
is when -Im sold the car to Mr.. Copland. It was around Decembe1· 30th when Mr. Copland came back from Panama and
he was going to buy a car and Sam said, ''Let's drive m)·
car down here and see what he will give me on my car, and
whatever they will give me on mine you pay me and then
turn it in on the other car", and that is what they did. Sam
had the title to the car, because I remember it took him a
little while to find it because he had misplaced it, and he
found it among his collection of. papers, things he kept in
the drawer. Mr. Copland paid him the amount he would
have gotten on the old car. Sam drove Mr. Copland down
to Hampton to the Pontiac place there.
Q. Frank was at the inquisition on the 27th of February Y
A. Yes.
Q. Did Frank tell them anything was wrong with his mind
on August 3, 19301
A. No, sir.
page 347 ~ Q. Did Frank know he was driving this car all
the time?
A. He certainly did, yes.
•
Q. And you knew he was driving the car up until the time
Mr. Copland came back from Panama f
A. Yes, sir.
Q. And that was December 167
A. The 30th.
Q. The 30th?
A. Yes, sir.
Q. He was driving the car and living at your house Y
A. Yes, sir.
Q. And driving around regularly Y
A. He certainly was.
Q. And that was the house of you and Sam-

1

Mr. Bradford: I object to counsel testifying. He is telling the witness that he was driving around.
By Capt. B.erkeley:
Q: w· as I1e driving around regularly Y
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A. Sam was driving his car every day. He and I went
down to Frank's store every Saturday night. He drove me so
I could get my groceries, drove me from Newport News tp
Hampton.
Q. Do you recall when Frank went to Baltimore to see
l\Ir. Held?
A. ·when- Sam went to Baltimore to see l\Ir. Held¥
Q. Yes, when Sam went.
page 348 ~ A. It was in September, 1930, around Labor
Day, because I wired :Mr. Held that he was coming up. I thought if Sam took a trip he woud stop brooding
over work, and maybe he could find something up there.
Q. You knew Sam was going by himself 1
A. Sam went by himself, yes.
Q. You let him go to Baltimore by himself?
A. Yes.
Q. Would you have done tliat if you had thought he was in.
capable of taking care of himself?
A. I certainly would not.
l\Ir. Bradford: · I object to the last two questions as leading.

By Ca pt. Berkeley :
Q. Did Sam get a job in Baltimore 7
A. No, sir.
Q. After coming back, wh~re did he stay?
A. He stayed at home with me.
Q. Did he go to work at once for Brenner, or was it some
time later?
A. He didn't go to work for Brenner as soon as be came
back.
Q. Did"you know what he was doing for Brenner?
A. I knew he was driving a truck and delivering bread.
Q. Did you know that he was handling money ·
page 349 ~ delivering bread for Brenner 1
A. I knew he was delivering bread, but I didn't
know he was handling money.
.
Q. You knew he was driving a truck f
A. Yes, I certainly did.
0. Out on a regular route?
A. Yes, sir.
Q. ·would you have permitted that if you had known Sam
was incapable of taking care of bimseln
·
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A. I certainly would not.

Mr. Bradford: I object to the question and ask that the answer be stricken out as a self-serving declaration.

..... , 91 -

By Capt. Berkeley:
Q. Now, the premiums as shown by these policies which
were taken out on the same application amounted to $179.75,
and they were both due on the 14th of October. ·wm you
examine that check and state w·hether that is your check?
A. Yes, this is my check.
·
Q. This check is dated November 3, 1930, ,vhich was within
the thirty days grace period, payaMe to the New York Life
Insurance Company, $2i9.60, and signed by you. What was
that check for?
A. This cheek was for premiums on those two policies.
Q. On those two policies?
A. Yes, sir.
pageJ 350 ~ Q. "\Yas that paid out of your money at the
~...-- .r
time?
A. This was paid out of my money, yes, sir.
Q. I believe your accounts filed with the Commissioner of
Accounts in the case of yourself as committee for Sam Kaplan, show tl~at on April 12, 1931, you were reimbursed for
those payments; is that right?
A. Yes, that is rig-ht.
Q. "\\T as that allowed by the Commissioner of Accounts Y
A. Yes, sir.
Capt. Berkeley: I put those two checks in evidence.
Note : The checks were marked "Exhibit 2," and '' Exhibit 3."
Capt. Berkeley: At the request of counsel for the com- ·
plainant, counsel for the defendant now files photographic
copies of the two policies in question.
Note: The policies were marked '' Exhibit 4.,'' and '' Exhibit 5. ''
:Mr. Bradford: "'\Ve also understand the originals ,vill be
lield by· Capt. Berkeley until this suit is: terminated for inspection of the court if tl1e court ,vants to see them.

,i.l'
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By Capt. Berkeley:
.
Q. Did Dr. Amory every tell you that Sam was
page 351 ~ suffering from dementia praecox, or when did he
ever tell you that he thoug·ht Sam's mind was
affected f Was that before or after he went to Baltimore 1
A. That was not until we had got applications from the
doctors to send in to the insurance companies to g·et bis disability.
.
Q. Did you know at the time those applications were gotten that you were going to get anything, any disability, from
those policies, personally f
A. I certainly did not.
Q. And that was not until after the spring of 1931, after
he had been committed to the asylum?
A. That is right. I didn't know anything about it until
the checks came to me and were payable personally "to me.
That is the first I knew that I was getting money for those
insurance policies~
Q. These two policies?
A. Absolutely.
Q. And you thought the money from all of these policies
would come to you as committee for Sam and that it would be
Sam's money!
·
A. Absolutely.
Q. Of course, no payments were made until after Sam was
committed?
A. To mef
page 352 ~ Q. Yes.
A. No payments were made to me until after
Sam was committed to the Eastern State. All disabilitv before then was as committee for Samuel Kaplan.
·
Q. I understand you first learned that when the company
sent the checks payable to you personally?
A. Yes.
Q. On those two policies?
A. And I asked before I took them because I thought there
was some mistake and I would not take it until I knew I was
sure. I asked Mr. Smyre and he told me that belonged to
me.
l\fr. Bradford: I object to that, what Mr. Smyre told her,
as absolutely hearsay.
The Witness : I thought he was the man I should go to;
that is, about anything about the policies, as he was the one
that sold them. I didn't know anything about them.
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By Capt. Berkeley:
Q. He was the agent for the company f
A. He certainly was. I knew if anybody could tell me the
right thing about it, he was the rig·ht one to go to see about
it.
Q. Did you know Mr. Smyre until after this question arose
as to whether you were entitled to the policies Y
A. I didn't know him for quite awhile. I didn't
page 353 ~ even know who he was. After Sam took the poli. cies., at that time I didn't know who he was. I
had never seen the man.
Q. You say your checks went straight to the New York
Life Insurance Company. Did you send them to the New
York Life Insurance Company office in Norfolld
A. In Norfolk. I mailed all of my checks there.
Q. What was Sam's condition of mind in August when he
stop working for Frank, and in September ,vhen he went to
Baltimore to visit Mr. Held, and on October 13 when you
were made beneficiary under the policies by him through Mr.
Smyre, and during the month of October when he was driving·
the bread truck for Brenner1 ·what was his condition of
~ind; was he rational and capable of attending to himself,
or was he not!
·
A. He was capable of attending to himself and did attend
to himself. He shaved himself and has done so ever since
then. Sam still shaves himself and his mind, there was nothing wrong· with his mind because he knew what he wanted to
do and what he didn't.
Q. Diel Miss Esther know in 1931 that you were receiving
money from those policies?
A. She certainly did.
Q. How did she happen to know it!
A. Because I told her. She has seen the checks.
Q. After Miss Esther was operated on in April, 1930, at the
Riverside Hospital in Newport News, yon say
page 354 ~ she stayed for some time at the house?
A. Yes.
Q. ,yas she there when Sam quit work for Frank, do you
recall, and came to the house, or had she gone away to Baltimore!
A. Capt. Berkeley, I don't know whether she was there or
whether she was away.
Q. Do you know whether she knew he went up to Baltimore by himself to see about getting a job!
A. I am almost sure that she did.
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Q. Do you know whether she knew that he was working for
Brenner here in October, 19301
A. I believe she knew he worked for Brenner because if
she wasn't here I wrote and told her, because I kept her
posted with everything going on in the house every time she
went away.
Q. She says in her testimony at page 211:
"Q. And you say you were surprised when you heard that
he was confined in vVilliamsburgT
A. I certainly was.''
A. She was right here with us when we took him up to
,vnliamsburg because she bad just a short while come from
Atlanta and she was right in Newport News the day we drove
up to Williamsburg to take Sam. Mr. Copland drove us.
Q. She testified, as you heard,

"I suggested that he be put in a private instip_age 355 ~ tution.
.
Q. vVlrnt did she say¥
A. She said be did not have sufficient income to be put in
a private borne. I said, 'He should have sufficient income; he
gets $140.00 a month.' She said, 'He doesn't get $140.00 a
month.' I said, 'Who is getting $140.00 a month T' That is
when she made the remark that I talked too much, to be careful.,,
A. I never made a .statement like that to her.
Q. And she also says :

"Q. You knew he had $14.,000.00 in insurance 1
A. I did.
Q. And you knew he had disability benefits paying what
you termed 10%; is that right?
·
A. I thought he was getting that.
Q. And not untn November, 1939, did you know that lH~
wasn't getting $140.00 a month 1
A. That is right.
Q. When· you found tl1is condition existing _then, what did
you do?
A. When I suspected things were not rig·bt, I employed an
attorney and bad tlie case investigated.''
Her statement there is, of course, that she didn't know until
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November, 1931, or thought you were getting anything from
those policies.
A. That is untrue because she did know it.
The whole
family knew it, Capt. Berkeley, because I didn't keep anythil~g
from any member of the family, especially anything· that involved Sam. I wrote then;i and told them everypage 356 ~ thing. I kept nothing from any of them. I got
advice from none of them as to what to do or when
to do or how to do. They could not he bothered; they didn't
have time.
Q. Besides giving Miss Esther money to pay for her rent.
over at :Mrs. :Murphy's on 31st Street., how did Miss Esther
eat?
A. I gave ber money. She would come down to the store
and we would go back in the luncheonette and have lunch and
I would give her money to buy her dinner with.
CROSS EXAMINATION.
By Mr. Bradford:
· Q. J\Irs. Copland, at the hearing on April 1, 1942, at page
189, we were talking about this argument that took place
between you and l\iiss Esther in 1939. It begins at tl1e bottom
of page 188, and I will read this to you:

"Q. And what took place at that time was that Miss Esther
did not think that Sam was getting the proper kind of treatment; isn't that right?
A. Well, it was through no fault of mine that he wasn't
getting- it.
Q. That was l\Iiss Esther's complaint; that he wasn't being
properly cared for? That is what she argued with you abouU
A. That was her arg·ument, but her sister was seeing that
she was being properly cared for.
Q. Her contention was in late 1939 that you were not spending enough money on Sam, and your answer to her was that
you were spendiilg all that he received; isn't that righU
A. I was µ;ivin~; his sister $44.00 a month for
page 357 ~ his room and board~ and the other was for the
upkeep of hiR clothing, his cigarettes, and odds
and ends that were used for him.
Q. And you told your sister during that argument that all
he was getting waR $60.00 a month?
A. Tba t is right.
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Q. And she claimed that she knew he had more insurance
and was entitled to $140.00 a month; is that right?
A. I was made committee for the $60.00 a month.
Q. Didn't she contend that she knew he bad $14,000.00 in
insurance, and was thereby entitled to $140.00 a month, and
you claimed that it was only $60.001
A. Yes.''
A. $60.00 I was committee of, and the other $80.00 was paid
to me.
Q. In 1939 there was an argument between you two on this
very point?
A. No, sir.
· Q. You said yes to that question. My question was, ''Didn't
she contend that she knew he had $14,000.00 in insurance,
and was entitled to $140.00 a month, and you claimed it was
only $60.00,'' and your answer was, ''Yes.''
A. $60.00 is what I was paying for Sam's benefit.
Q. And Esther claimed all of it should go to Sam?
A. That is what she claimed.
Q. She didn't know anything about this change t
A. Oh, yes, she did.
pag·e 358 ~ Q. '' Q. And you threatened her; you told her
she had better keep her mouth shut or she would
get in trouble saying· it was $140.00?
A. I never said anything· like that.
.
Q. You told her at that time that part of the insurance had
been endorsed over to you 1
A. She knew that without my telling her.
Q. Didn't you tell her that at that time?
A. That was of the insurance I was made beneficiary of.
Q. Yes.
A. Yes ; I didn't keep it from any of them.
Q. That took place in that discussion of 1939?
A. It might have."
Is that right?
A. There was no argument at all because when sl1e left my
home i:n 1939 she left on friendly terms, and both of us still
heard from one another.

Q. '' Q. Following that she went and employed counsel, and
shortly thereafter, early in 1940, I came to see you in reference to this matter?
A. Yes, you came to see me.
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Q. Shortly after this argumentt Then it was that I asked
you whether some of this insurance had been transferred over
to you; that is right, isn't it 7
A. Yes.''

page 359

~

A. That is right.

Capt. Berkeley: You overlooked one thing she said in answer to questions :

'' A. That part of the insurance I was made beneficiary of.
Q. Yes.
.
A. Yes. I didn't keep it from any of them.''
:Mr. Bradford: I read that, Captain.
By Mr. Bradford:
Q. Now, your testimony in reference to the change of these

policies indicates that you didn't want this. Do you want
those benefits? Do you claim those benefits are yours?
A. I didn't claim them at all. They were paid to me.
Q. Do you claim they are yours now?
A. I do claim they are mine now, yes.
Q. On page 149 this question was asked you and this answer given:

'' Q. You were not interested in advising the insurance com.pany that these policies had been assigned to you., and that he
had become disabled? You were not interested in the benefits 1
A. For myself. no, I was not.''
A. I wasn't.
Q. When did you change your mind? At what time did
you change your mind and claim they belong·ed to you Y
A. Not until the New York Life started paying· them to
me personally.
page 360

~

Q. ''You didn't want them?
A. I certainly did not. I didn't know that they
were payable to me until after Sam was sent to the Eastern
State."

A. That is right; I didn't know it.
Q. Now, have you found out about or made any inquiry
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about this letter signed by Bessie R. Kaplan, dated December 22, 1930, written to the New York Life Insurance Company?
• A. Every letter I wrote to the New York Life Insurance
Company was written in pen and ink. I have never written a
typewritten letter; in fact, I don't know how to use one.
Q. Have you inquired as to who wrote this letter 1
A. No, I have never written one or had anybody to write
a typewritten letter for me.
Q. Have you inquired as to who would have known on December 22, 1930, that you were beneficiary under these policies¥
A. No, I haven't inquired about the letter at all.
· Q. This letter states, '' Since about August 3., 1930, my
brother Samuel Kaplan has been totally unfit to do any work.
It would seem from the diagnosis of our family physician
that he is suffering from some mental derangement.'' You
don't know who wrote that letted
A. No. I didn't write any typewritten letter to the New
York Life.
Q. Do you have any idea who would have had
page 361 } this information?
.
A. I certainly don't.
Q. The testimony of the insurance representative is that
based on this letter you were sent claims and you were recognized under as beneficiary!
Capt. Berkeley: I don't think that is the testimony of the
insurance company.
l\fr. Bradford: He said this was claimed.
Capt. Berkeley: It may have been that :M:r. Smyre sent
that letter in.
A. I have never written a typewritten letter to the New
York Life.
By Mr. Bradford:
Q. Did Mr. Smyre know your ·brother was disabled on August 3, 1930, that your brother was incapable of doing any
work, or did l1e know that on December 221
A. J don't know whether he did, or not.
Q. Did he know that your family physician had advised you
be was suffering from some mental derangement 1
A. My family physician never told me that Sam was
mentally deranged. I had never been told that until I went
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to Baltimore. Dementia Praecox is what they told me what
it was, and that is Dutch to me because I don't know what it
means.
Q. Capt. Berkeley referred to this copy of the Lunacy Com-·
mission held in Newport News at which your
page 362 ~ brother was declared insane. There is no question about the sig·nature there being your signature, is there 1
A. That is my signature.
Q. And tl1at is your brother's sig11ature, too?
A. That is right.
Q. And it was filled out before :vou signed it?
A. It was filled ont bv Dr. Cullinan.
Q. And yon are the one who knew the history of Sam and
would have given the information to the Commission 7
A. Yes.
Q. And this date, August 3, 1930., appears three times in
this form f
A. August 3 is when Sam left Frank, when he gave up his
job.
Q. :Miss Esther, on page 215, testified about a conference
had with you a bout $1,000.00 insurance policy and $500.00
legacy that went to Sam, and which you told her that the
$1,000.CO you had in the building and loan in Hampton, and
that you told her that in 1939. Is that money still in the
building and loan association for Sam?
A. No.
Q. None of it?
A. No, sir.
Q. \\There is that money?
A. I have the money.
page 363 ~ Q. You have the $1,500.00?
A. I don't have the $500.00 because that was
paid to Sam after Papa's death, and I don't think I am responsible for anything- paid to Sam after Papa's death.
Q. How about the $1,000.00?
A. It was paid to Sam after my father's death by the insurance company. He did what he wanted to with it. I
bad nothing to do with what he did with it, or the $1,500.00
either.
Q. "Q. Did you have any discussion with your sister, Bessie Kaplan, in connection with that item of $1,500.00f
A. Yes, I did.
Q. ·what was th'at about? How did that come abouU
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A. $1,500.00 was a legacy left by my father.
Q. A legacy!
A. That is right; $1,000.00 insurance policy, and $500.00
a a legacy out of his will.
Q. "\Vhat is that f
A. The $1,000.00 was an insurance policy.

Q. Left to Sam?
A. By my father; and the $500.00 was a small legacy.

Q. That is a part of the estate?
A. That is right.
page 364 ~ Q. So it was altogether $1,500.00?
A. That is right.
Q. ·what was the discussion about that item f
A. Mrs. Copland., my sister, told me she had that $1,000.00
in a building and loan in Hampton, Virginia, and she told me
in 1939, November, at her home that the money was not in
the building and loan. I asked her where it was, and she
hesitated to tell me. Finally I ,vas told that it was in the
First National Bank in Newport News, Virginia.
Q. Is it there? Do you know f
A. I hope it is."
Did you tell her thaU
A. I told her that, but what Sam did with the $1,500.00

wasQ. ·why did you tell ber that?
A. Because that is where it was.
Q. You had $1,000.00 in the building and loan association
and then later you said it was in the First National Bank·at
Newport News; is that right?
A. Yes. It was taken out of the building and loan finally.
Q. And you took it out?
A. Yes, because it was made out to me.
Q. ,vhat was made out to you?
A. The $1,000.00 was all in shares that Sam went down and
bought., ten shares, of building and loan, and the
.page 365 ~ minute he got his $1,000.00 he come home to me
and handed me a paper and said, "Here is something for you.''
Q. " 7hen did you get that?
A. I have g·ot the slip of paper home now. It was right
after Papa died, when he got the $1,000.00.
Q. He gave it to you immediately?
A. He gave it to me immediately because I have got the slip
of paper now from the building and loan association.
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Q.. How about the $500.00?
A. That was turned over to Sam. The check was payabl
to him, and what he did with it, it was his business.
Q. This $1,000.00 was his, too Y
A. Yes. It was paid to him, and what he did with it afte
he got it was his own business.
Q. When was that done¥
A. That was done-whether in late 1929 or the first par
of 1930, I don't remember, but it was shortly after he ha
got the check from the insurance company. They paid Sa
that check.
Q. You have got tl1at moneyY
A. I have got the slip of paper showing he made thes
shares out to me., and he handed me the slip of paper.
Q. Do you still have the shares?
A. No. It isn't in the -building and loan.
Q. You don't know the date Y
pag·e 366 ~ A. No. It is on the slip of paper when h
bought the shares and handed them to me.
Q. I am not interested in when he bought them, but whe
was it transferred to you Y
A. It was never transferred to me. He took them out iI
my name. They were never in his name. The shares of th
building and loan were never put in his name. He put the
in mine.
·
Q. When did he put them in your name f
A. I can't give you the definite date. It was either lat
1929 or the first part of 1930. ·what date it was I don'
remember.
Q. Did he lend it to you or give it to you 1
A. He gave it to me. I didn't know anything about it. H
said, "Here is something· for you."
Q. How was Sam's :finances!
A. He was working there at the time.
Q. What kind of salary was be making?
A. It was around $25.00 a week, and he was buying stocl
because I have got checks to show where I let him have mone
··
to buy it with from the Bank of Hampton.
Q. You let him lrnve money to buy stock?
A. I certainly did.
Q. And he paid you back?
A. He paid me back.
page 367 ~ Q. Sam would have been better off to have le
the insurance policies expire, wouldn't he? Sam'
estate would have been better off, wouldn't iU
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A. 'Whyf
Q. I am asking you f
A. If I had not paid the premiums, what would have taken
care of Sam 1 There was nobody else to do it.
Q. If those policies had been allowed to lapse on October
13, 1930, his estate would have been $279.00 better off,
wouldn't iU
A. I don't see what you mean.
Q. You took $279.00 and some cents out of the $60.00 a
month and reimbursed yourself for the premium you paid on
those two policies 1
A. I reimbursed myself for every penny I paid out for
Sam.
Q. You didn't pay it out for Sam, did you? It was for
vour own selfish interesU
~ A. I am not selfish and I didn't do it with that idea.
Q. That is a plain and· simple question. If you had allowed the poJicies to lapse and not paid the premiums on
those two policies on November 3, 19~0., Sam's estate would
be $279.00 better off, wouldn't it 1

Capt. Berkeley: That is a matter of argument. You can
argue it to the court, but it is improper to argue
page 368 ~ it to the witness.
:Mr. Bradford: Let the witness answer the
question.
Capt. Berkeley: I will tell the witness not to answer the
question. If that is your method of figuring, I will answer it
before the .Jndg·e.
Mr. Bradford: Does the witness still refuse to answer the
question!
Capt. Berkeley: Yes, the witness still refuses to answer
the question because, in the first place, it is argumentative.
By Mr. Bradford:
Q. You took how much money out of Sam's estate to pay
the insurance premiums?
A. I don't know the exact amount.
Q. vVill you look at the checks you have produced here today and tell the reporter, please Y
Capt. Berkcle-•,: The account has been filed with the Commissioner. It speaks for itself. It is perfectly futile to ask
this witne8s aho11t the account filed with the Commissioner
some time back.
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Mr. Bradford: I am not asking the witness about the account. I am asking· her about the checks that were introduced here today.
Capt. Berkeley: Tl1e amounts are in the record. One is
.
for $2i9.60, the amount she paid for the premiums
page 369 ~ November 3, 1930, and the other one is what she
reimbursed herself for out of the funds as shown
by the account which went to the Commissioner., with the exception of 60c.
1\fr. Bradford: I object to counsel testifying and trying
to anticipate what my questions are g·oing to be.

Bv Mr. Bradford:
·Q. The check that you have produced today and introduced·
in evidence, dated November 3, 1930, payable to the New York
Life Insurance Company, was that signed by you t
A. Yes.
Q. And it was paid forA. Premiums for those two policies.
Q. In which you were then beneficiary on November 3,
19301
A.. Yes.
Q. And check payable to Bessie Kaplan, dated April 12,
1931, signed '' Miss Bessie R. Kaplan, Special Account-''
A. Yes.
Q. ·what was that for?
A. Reimbursement for this check I had put out.
Q. If this check had never been drawn it would not have
been necessary to have dra,•m this check, would iU If the
check dated November 3, 1930., had never been drawn for the
premiums on ·policies in which you were benepage 370 ~ ficiary, then it would not have been necessary to
have drawn the check of April 12, 1931?

Capt. Berkeley: The question· is objected to because it.
asks her for a legal opinion.
Mr. Bradford: It is purely a fact, nothing legal about it.
Capt. Berkeley: It involves a question of whether the
policies would have continued if she had not paid the check
of $279.60, or whether the policies would have lapsed.
By Mr. Bradford:
Q. Sam got no benefit at all out of those policies f
A. Not after 1931 when they started paying to me.
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Q. He had no benefit in them after October 13, 1930, did
he!
A. If they paid in premiums before then he certainly got
the benefit of it.
Q. Did they pay any f
A. I think so.
Ca pt. Berkeley: The account will show.
The \Vi~ness: Mr. Bradford has a copy of the Commissioner's account. I think l\Iiss Snell mailed one to him.
By Mr. Bradford:
Q. How much insurance on your brother's, Frank's, life
was changed to you?
page 371

~

A. $5,000.00.
Q. How much did you get of that1

A. None.
Ca.pt. Berkeley: I object to that as immaterial and as having no bearing on this case whatsoever.
By Mr. Bradford:
Q. He left a wife and some small children, didn't he?
A. He had a wife and two children, that is right, and bis
wife and children are getting the benefits of that $5,000.00. A
payment has not been missed since my brother died to his wife
and the children, even the interest on that money twice a year.
They are getting it.
Q. There is no way in which they are legally entitled to
that, is there?
A. No.
Q. If you should die and not leave a will they would not get
any part of that, would they?
A. If I didn't leave a will, but I have a will and they will
get it, every penny of it, because I don't want it. It is all
fixed for them.
Q. Does your brother, Abe, in Baltimore have any insur/
ance!
A. I don't know anything about it.
Q. When did Miss Esther leave here, according to your
recollection Y
page 372 ~ A. What do you mean?
Q. She came back from Florida in the spring
of 1930, and when did she leave here?
A. When did she leave here after she came back from
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Florida the latter part of February or the first. of March,
1931?
Q. Yes.
A. That is when she came back.
Q. When did she go down there Y
A. She went down there either in November or December,
1930.
Q. She wasn't here when the Lunacy Commission was
heldf
A. I told you that before, that I don't remember whether
she was here, or not, because that was the 27th of February,
I believe is the date that the Commission w.as held, and
whether she was here the last part of February, I don't remember, but I know she was here when Sam was taken to the
· Eastern State because she drove up there with us.
Q. When did she leave again Y How long did she stay here t
A. She left-she went to Baltimore, I think, the latter part
of 1931. She wasn't here the last of 1931, because she was
gone quite a while.
.
Q. When you drew this check of November 3, 1930, why
did you do that t
page 373 ~ A. Because the payment was due and Sam·
asked me would I lend him the money so that he
wouldn't lose his policies, that they were due in ,October and
you are allowed thirty days grace, and he asked me would I
let him have the money and when he got to work he would
pay me back,
·
Q. Is that the language he used, "his policies" 7
A. His policies, and if I would lend him the money to pay
the premiums on his policies.
_Q. Lend him the money to pay the premiums on his poli;..
cies?
A. Yes.
Q. He thought in November, 1930, they were his policies Y
A. No, because he knew in October, 1930, he had changed
the beneficiary on his own accord.
Q. Yet he referred to them in November, 1930, as ·being
bis policies Y
A. That was October. It was November before I paid them.
Q. You thought you were paying Sam's policies 1
A. I certainly did.
Q. He called them his policies ·r
A. Yes.
Q. He didn't say, "You better pay these premiums if you
want protection. I have changed to you" Y
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page· 37 4 ~

A. No, Sam. never made a statement lj.ke that.

Q. He didn't have any recollection of havin·g
changed them f
A. Oh, yes, he did.
Q. How do you know 1
A. Because when Sam did something he knew it. He knew
he did this.
Q. He didn't refer to it as your policy1
A. No, he didn't refer to it as my policy.
Q. He didn't say, '' Give me some of this $1,000.00 you owe.
me,'' did he?
A. No. He had no occasion to.
Q. No occasion to f
A. No.
Q. You didn't tell him, ''You were good enough to let me
have $1,000.00 and I will pay them for you"?
A. No.
Capt. Berkeley: Counsel objects to this whole line of questioning as being immaterial, irrelevant and everything.
And further this deponent saith not.
page 375

~

State of Virginia,
City of Norfolk, towit:

I, J. M. Knight, a Notary Public for the State of Virginia
at Large, certify that the foregoing depositions of Mrs. Lucile ·
Honeycutt, Gerson Held, W. E. Smyre, Hyman Brenner, P.
Copland, and Mrs. Bessie Copland were duly taken and sworn
to before me at the time and place, and for the purpose in
the caption mentioned; and that signatures thereto were
waived by agreement of counsel.
Given under my hand this 14th day of August, 1942.

J. M. KNIGHT,
Notary Public.
page 376

~

In the Corporation Court for the City of Newport News, Virginia.
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Mrs. Elizabeth G. Malina.
SUIT IN CHANCERY.
Samuel Kaplan, who sues by his sister and next friend, Esther
Kaplan, Complainant,

v.

Bessie Copland, Defendant.
DEPOSITIONS.
The depositions of witnesses taken before me, Evelyn C.
Poythress, a Notary Public in and for the City of Newport
News, in the State of Virginia, by agreement of counsel as
to the time and place, at 403-04, First National Bank Building, Newport News, Virginia, on December 15, 1942, to be read
as evidence on behalf of the defendant in the above entitled
cause, pending in the Corporation Court for the City of Newport News, Virginia.
Present: Mr. Russell T. Bradford, Counsel for the Complainant. Captain C. C. Berkeley, Counsel for the Defendant,
and the Defendant in person.
page 377

~

MRS. ELIZABETH G. MALINA,
a witness of lawful age, after be'lng first duly
sworn according to law, deposes and says:
DIRECT EXAMINATION.
By Capt. C. C. Berkeley:
Q. Your name, age, and occupation?
A. Oh, m~r age f Elizabeth Gordon Malina; saleslady for
the Hanna Shop.
Q. Is it Miss, or Mrs.?
A. Mrs.
Q. Where do you live f
A. At 118 31st Street. I have lived here all my life.
Q. You were born and raised here?
A. I came here when I was six months old.
Q. You are Sam Gordon's sister 1
A. I am Sam and Jack Gordon's sister, here in town; William Gordon's niece.
Q. William Gordon used to mn the principal tailor shop in
Newport News?
A. Yes, sir.

. ..,

Samuel Kaplan, etc., v. Bessie Kaplan Copelanci

257

Mrs. Elizabeth G. J{alina.
Q. Your father was there toof
A. They were together. They were known as Gordon Bros.,
and then they separated.
Q. And your uncle's wife now runs the Palace Theatre?
A. The Palace, Wythe, Old Dominion. and Recreation Center.
Q. How long-Do you know the Ka plans?
A. Yes, I know them. I have known them ever since they
came to Newport News.
Q. You knew Miss Bessie Kaplan before she was married?
A. Yes, I certainly did. As a matter of fact,
page 378 ~ I was her maid of honor at' her marriage.
Q. In other words, you were intimate with the,
family?
A. ,Very.
Q. "\Vhat were you doing in 1930?-In the fall of 1930?
A. I owned a Gent's Furnishing store, known as Mack'B
Clothing Store, at 3010 ·washington Avenue.
Q. It was up the street a little way from here?
A. Yes ; on the other side.
Q. Did you know Sam Ka plan?
A. I knew him very well.
Q. Did you see him in the fall, and in December, 1930?
A. Yes; sir.
Q. ·where did you see him?
A. Well, he used to come to my store; and as a matter of
fact, he would hang around the store. He ,vould come over
t°'vn to look ·for a job, and we would suggest certain places
for him to go to get a job. If you remember, 1930 was the
time we lmd that terrible slump. It just seemed like the poor
boy couldn't get a job.
Q. Well, he was not the only one in that trouble?
A. No, sir.

Mr. R. T. Bradford: Objection is made to leading questions, and it is asked that they be stricken from the recprd.
Capt. C. C. Berkeley: Well, she just said that was the time
,
of the big slump.
Mr. R. T. Bradford: Objection is made that
page 379 ~ counsel explains, and it is asked that it be stricken
from the record.
Examination continued:
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Q. You say, he would be around your storet
A. Yes, sir.
Q. At times?
A. Yes, sir.
.
Q. How late during that year was he around your store!
A. Well, it was. between-I believe the last time I saw him
was between Christmas and New Year,-that was the end of
1930; and at that time he purchased an overcoat and some
shirts and socks.
Mr. R. T. Bradford: Objection is made to the answer as not
pertaining to the question, and it is asked that it be stricken
from the record.
Examination continued:
Q. Did he do anything else at your store when he would
come in there Y
A. Well, he would come in, and if we happened to be busy,
he would wait on customers.
Q. He did wait on customers.
A. Yes, sir.
Q. Did he know what he was doing when he would wait on
the customers? Did he seem to be all right¥
A. He seemed to be perfectly all ri"ght to me.
Q. Was he capable of attending to business?

Mr. R. T. Bradford: Objection is made to the question;
it calls for the opinion of the witness.
page 380

~

Capt. C. C. Berkeley: The witness can explain
what she observed.

A. He would wait on the customers in the usual way. He
wrapped it up and asked me for change, just like any other
sales person would do.
Q. Did it occur to you at the time that he didn't know what
he was doing?
Mr. R. T. Bradford: Objection is made to leading ques~
tions, and it is asked that it be stricken from the record.
Examination continued:
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Q. ,vhat was his condition of mind? ,vus he rational, or
noU
A. He seemed to be rational to me.
Q. Did you learu later anything about him having been committed to the asylum at Williamsburg¥
A. Bessie,-1\Irs. Copland-told me later.
Mr. R. T. Bradford: I object to the witness' telling what
someone told her, and ask that it be stricken from the record.
Examination continued:
Q. Well, go ahead.
A. His sister told me that Sam had a nervouS' breakdown;
I don't know that she said, Williamsburg; she said, a sanatorium; that he was sick; and I was very much shocked about
it.
Q. You were shocked at the time?
A. I certainly was.
Q. Was that before, or after he was in your store 1
.
A. It was after. I was very much shocked to
page 381 ~ hear that he was taken sick.
·
· Q. Will you state whether you were surprised,
or not, to learn that he had been committed to the asylum?

Mr. R. T. Bradford: Objection is made to that question,
and I ask that it be stricken from the record.
A. Yes, sir, I was.
Q. How long have you known Sam?
A. Well, I have known Sam probably ever since they came
to Newport News.
Q. You have known him, then, since he was a small boy!
A. Yes, sir, since he was a small boy.
Q. Do you know what Mrs. Copland's relation to the Kaplan family was during the latter part of her father's illness
her mother's death, and after the father's death 1
and after .1;.
~

Mr. R. T. ·Bradford: I object to the question as being
incompetent, irrelevant and immaterial.

Q. Go ahead and answer it, if you know it. Who looked
after the family after the father's death 1

Supreme Court of Appeals of Virginia

260

Mrs. Elizabeth G. Malina ..

Mr. R. T. Bradford: I object to the question, and ask that
it be stricken from the record.

Q. Go ahead and answer it.
A. I know that Bessie worked. I believe that she was the
only one that was working at the time, that I know of.
Capt. C. C. Berkeley: Take the witness.
page 382

~

CROSS EXAMINATION.

By Mr. R. T. Bradford:
Q. How often do you see Mrs. Bessie Copland?
A. Probably once a week, or once in two weeks; whenever
I go in Nachman 's Store.
Q. Do you visit in her home?
A. Once in a ,vhile; I am so busy. I think I have been
there once this year.
Q. You have visited her frequently in the past?
A. We were girl friends together before I was married.
Q. She has visited in your home,
A. You see, we are working all day, and don't have much
time for visiting.
Q. But you are still good friends?
A. vVe are very good friends, yes.
A. We are very good friends,-yes.
Q. But Mrs. Bessie Copland had a better opportunity to
observe her brother's condition than yon did?
A. Well, I presume so, her being with him, living in the
house with him; I presume she would.
Q. And the next door neighbors would have had a better opportunity to observe his condition than you would?
A. I can't say. I don't know who her neighbors were, or
how intimate they were.
Q. Did you know he was under the care of a doctor in the
fall of 1930¥.
A. No, sir.
Q. You didn't know· that different doctors had been treating
him that fall, and examining him?
A. No.
page 383 ~ Q. And you noticed nothing unusual about his
conduct between Christmas and New Year's, 1930?
A. No, sir.
Q. Did yon know that he was taken to the Johns-Hopkins
Hospital about January 6, 1931 Y
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A. I couldn't tell you about the date, but I know she said
that he had had a sort of nervous breakdown, and she was
taking him to the hospital.
Q. Did you know that Christmas, 1930, he went to Richmond
to get some turkeys, and came back without the turkeys, and
his brother had to go back and get the turkeys himself Y
A. I don't know anything about that at all.
Q. Have you seen him since he was released from the hospital f
A. Yes ; I saw him about two months ago. I went out to
visit them.
Q. You didn't see very much difference in him between then
and nowt
A. I should say I did see some difference in him between
then and now.
Q. "'\Vhen had you seen him,-He is older now, you mean!
A. He is older, and of course, he is not the same Sam that
he was in 1930.
A. He never was a very strong minded boy, was he?
A. He didn't seem any different than any other boy. He
was going every day to get a job.
Q. He couldn't l1old a job, could he?
A. He tried to find a job.
Q. He couldn't hold a job Y
A. He was with his brother in Hampton, and then with the
·warwick Bakery; that is the only. two jobs that
page 384 ~ he had that I know of.
Q. He was steadily employed from the time he
left school until about the summer of 1930 Y
A. Well, I know he was with his brother,-! think, until the
close of his business.
Q. My question was, he was steadily employed? He was
steadily employed from the time he left school until the summer of 19301
A. I couldn't say, exactly. I know that he was working.
Q. You never tried to get a job for him until after the summer of 1930? He got a job without any difficulty until the
summer of 1930?
A. He was with his brother until he closed up,-until the
summer of 1930. He also worked for Smith, the Meat Market,
over here; and I know that he worked for the Warwick
Bakery.
Q. You don't remember dates?
A. The only date that I do remember is the time that he
came to my store.
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Q. That could have been 1929 Y
A. No. He came to my store in 1930, because I closed up
my store in January, 1931. That is how I remember the date.
Q. Did he ever come to your store in 1929 Y
A. Well, he would drop in occasionally,-with the car, or
his truck, and say, "Hello", and probably buy a shirt or
something like- that, in the store.
Q. But there :was a difference in him¥
A. He was very down-hearted, looking for a job; you know
how boys will stand around. He seemed to be right much "in
the dumps'' because he couldn't find a job.
Q. He seemed to be melancholy,-he seemed to be "blue"t
A. Yes; he was worried.
page 385 ~ Q. Do you know when his father died 1
A. Well, I think his fatherQ. I am not asking if you think. Do you know 7
A. No, I don't remember the date his father died ..
Q. All right. That is all.

'And further this deponent saith not.
{Mrs.) .ELIZABETH GORDON MALINA ..
MR. BEN JACOBS,
a witness of lawful age, after being first duly sworn, deposes
and says:
DIRECT EXAMINATION.
By Capt. C. C. Berkeley:
Q. Mr. Jacobs, what is your business, or profession!
A. Attorney at Law.
Q. Practicing in the City of Newport News 7
A. Yes, sir; fourteen years.
Q. Were you acquainted with the Kaplan familyf
A. I think I knew them from the first day they came to
Newport News from Atlanta, Georgia.
.
Q. Then, you knew Miss Bessie Kaplan,-Mrs. Copland 1
A. If you will permit me to state, I will tell you how I knew
them. My father was in the delicatessen business, and all the
members of the family came to my father's place of business
and spent considerable time around there when they had time
to do so.
Q. Then, you knew Sam, didn't you Y
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page 386

~

A. Very well.
Q. Did you know Miss Esther Y
A. Very well ; and those that are dead, I knew

them.
Q. Miss Esther-she and Sam are the younger ones?
A. Yes, sir.
Q. Then, you knew Mr. Kaplan, I guess?
A. Yes, sir.
Q. Do you remember him some time about the time of his
death Y
A. I do.
Q. vV ell, did you know that Sam was in the asylum¥
A. No, I did not. The first that I knew was,-I think it
was my mother,-! am pretty certain, said to me one dayMr. R. T. Bradford: I object to what somebody told this
witness, as purely hearsay, and move that such testimony be
stricken from the reeord. .
A. (Continued) I heard that he had been committed.
Q. Had you know him, or seen him, any time shortly before
you lrnard this,-that he was committed? I will tell you, he
was committed in February, the 12th or 14th, 1931.
A. Captain. I am unable to say what date I last saw him,
because I don't try to attend to other people's business. But I
can say this: that I was very much shocked when I heard that
he had been committed.
Q. Well, you heard that he had been committed?
A. Yes, sir.
Q. Well, can you say whether-He was committed in February,-can you say you saw him often enough to have seen
him the fall hef ore¥
A. I do know that I saw the boy right often. I do know
that for one thing, he used to come to my father's store. He
liked to play around; be was a rigllt big boy for his age; he
liked to play around, fiddle around, and shadow
page 387 ~ box; I have done it myself.
.
Q. Did you see him between his father's death
and the time he was committed?
A. I can't remember the dates, but I am certain I did.
Q. I might suggest that his father's death was in the fall
of 1929,-between that time and February, 1931, just a little
over a year?
A. I am thoroughly certain that I saw him on numerom,
occasions. I will tell you why: It may be something that you,
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Captain Berkeley, and Mr. Bradford do not know; but around
a Jewish delicatessen store is something like a social gathering place, and everyone will hang around there,-they did
at that time,-particularly, if they liked the proprietor,from the youngest to the oldest. My father died in January,
1933; and it was a common occurrence to walk in my father's
place any evening and see fifteen to twenty people, young
and old, sitting around, talking.
Q. Well, now, his father died in the fall of 1929?
A. Yes, sir. I recollect his death very well.
Q. vVell, are you sure that you saw him the following year,
-1930?
A. Pretty certain of it, Captain.
Q. Well, I }Jride myself on my memory, but I couldn't tell
you bow often I saw him. It would depend on liow often
I would go around to my father's place. I started practicing in 1928; during the year 1930Mr. R. T. Bradford: Further examination of the witness on
this is objected to, because the witness has been frank enough
to say that he did not know the exact time in 1930, and we
think it is improper to insist on his giving specific dates when
he doesn't remember. Any further questions
page 388 ~ along that line are objected to.
C. C. Berkeley: The answer to that is, counsel
has not asked him for any specific definite elates, but has
asked him if he has seen him after Kaplan's father's death,
in the year 1930.
R. T. Bradford: Further objecting, the witness has already
stated fully his answer to the question pursued, and any further interrogation along this line is purely repetition.
Direct examination continued:
By C. C. Berkeley:
Q. Do you remember the year 1930, and the years following,
,vhether we had great prosperity in this country at that time?
A. I know we didn't have any prosperity at all. I am very
familiar with l\fr. Hoover's program.
Q. A car in every garage and two chickens in every pot,
and prosperity just around the corned
A. Yes, sir.
Q. Do you know whether or not Sam was out of a job from
the summer of 1930, on, or not Y
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A. vVell, Captain, I never kept track of where he worked,
or didn't work. His father was living, and he went wherever
. his father ·went. I always saw them together; he was something of a shadow. As I told you yesterday, he was something of a shadow.
Q. After Mr. Kaplan's death, do you know who was regarded as the one who looked after the familyi
Mr. R. T. Bradford:
material.
page 389

~

Objected to, as irrelevant and im-

A. Yes, sir.

If it wasn't for this lady here,

I think they would all have lasted about as long as
a snowball on a hot stove.

·
Q. Whom do you refer to f
A. I always call her Bessie. I think that is probably known
among the Jewish people here, and the Christian people who
know them.
Q. Do you know where Sam stayed t
A. I always understood that he stayed with Bessie, if I am
not mistaken; that she rented a house, or-bought a home,one of the first that Max Levinson built on the Boulevard.
She took him out there with her, because her husband always
seemed to be very fond of Sam. They lived in town for
awhile.
Q. Did Sam stay with her, then, after his father's death!
A. Yes,'sir; I understand that he did. It was right generally
known that Bessie took care of her married sister and the
family.
Q. "Which one was that?
A. Mrs. Rosenberg.
Q. How about Esther?
A. I don't know exactly where Esther stayed, to tell you
frankly. She seemed rather flighty.
Mr. R. T. Bradford: Objection is made to this type of
examination, because it is not relevant at all and is immaterial,
and this suit is between the committee of Sam Ka plan and
against Bessie Copland; and the relationship of other members of the family has nothing to do with this litigation.
Examination continued:

Q. Do you know whether or not Sam looked up to Bessie Y
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page 390

r

A. Yes, sir.
Q. What do yon know about thaU

A. Well, I saw them together a great deal. I
saw him with her husband when she wasn't with them, and
I have also heard it discussed.
Mr. R. T. Bradford: I object to what the witness discussed.
He. being an attorney, knows that such testimony is improper.
Examination continued:

Q. Well, now if° you want to say so, go ahead.
Mr. R. T. Bradford: I move that the testimony be stricken
from the record.
Capt. C. C. Berkeley: .I wish to state to the Court that I
don't want to fill the record with argument, but one very decided question in this case is, how Sam regarded his sister
Bessie, whom he made beneficiary in two of his insurance
policies, which is the issue in this case.
Examination continued:
Q. Did you see them together before, and after Miss Bessie's marriage T
A. Yes, I have.
Q. Yon mean, that Copland showed that he was fond of
Sam before, as well as after, the marriage Y
A. Yes, sir; I certainly thought so.
Q. Could you say whether or not you saw him as late as
the fall of 1930 Y

Mr. R. T. Bradford: The question is objected to because
that ground has been thoroughly covered, and the witness has
answered it. I ask that any other testimony along· that line be
stricken from the record.
page 391 ~ A. I couldn't swear when I saw him,-what days
I saw him, but I am satisfied that I saw him and
talked to him, as I make it a practice to do so. There are very
few people that I know that I see that I don't talk to. It
pays good dividends.
Q. Did you ever notice anything about Sam. that indicated
that he was incapable of attending to business Y
A. No, sir. As I said before he was given to a lot of horse
play, but as far as· I know, from my observation, I never saw
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anything wrong with him. I knew others brighter than he
was.
Q. Is it a fact that "horse play"-Is he the only one who
liked '' horse play''?
A. No, sir.
Q. I guess the Judge will know that boys do like it.
A. (Continued) Like I said before, I was very much shocked
when I heard of his plight.
.
Q. ·wen, can you say that you,-shortly before that time,that you saw him 1 I mean, a few months before you heard
this.
Mr. R. T. Bradford: The same objection as I made before.
The witness has frankly said that he didn't remember the
dates.

Q. Well, I will say, from your usual course of living, and
where they lived, etc., would it, or would it not be probable
that you had frequently seen him a few months before you
knew that he had been declared insane?
Mr. R. T. Bradford: I object, for the reason that it goes
into the field of conjecture and calls for a speculative answer, and g·oes into the realm of supposition,
page 392 ~ rather than the field of certainty, as required by
· law.
Capt. C. C. Berkeley: I will argue that with the Judge.
A. I don't know about the usual course of living, but I am
thoroughly satisfied in my mind that I saw the boy, because
that is one reason that I was very much shocked when I heard
it, because I couldn't conceive of it; but as to dates, I couldn't
.tell what happened ten or twelve years ago. I wouldn't attempt to do that. I wouldn't know the election dates unless
I looked it up. You were engaged in politics, yourself.
Q. Very much so.
A. (Continued) That is one reason that I always make it
a point to contact everybody I know. I do that constantly.
Q. Well, you would have kept in touch with Sam, wouldn't
you? We had an election here in the State, a very important
election, in 1930. "\Ve elected Congress in November, 1930.
A. I remember that you ran for Congressman at large-No,
that was in 1932.
Q. I sat here in the office and ran for it.
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CROSS EXAMINATION.
By :Mr. R. T. Bradford:
Q. Mr. Jacobs, do you know ,vhen Bessie Kaplan and Mr.
Copland were married?
A. No, indeed not; I recollect that they got married, but I
couldn't undertake to state the year. But I can tell you this,
l\fr. Bradford; I imagine it was almost like ,~hen I got married. In other words, I married a Gentile, and so did Bessie
Kaplan; and when that happens, there is generally a little
talk, you know.
Q. \Vell, Mr. Jacobs, the record here discloses
page 393 ~ that Bessie Kaplan and Frank Kaplan, her
brother, signed a statement at the lunacy hearing, at the inquisition held on Sam Kaplan, and in reply to
question 25, "State when it occurred f" referring to the insanity of Sam Kaplan, a1~d the answer given was, "August
3, 1930".

Capt. C. C. Berkeley: vVait, I wish to contradict that statement. She was referring to the time he was taken sick, and
she has so testified. She stated that he was sick from August
3, 1930; she never said that his insanity took place at that
time. She did not write that statement.
Mr. R. T. Bradford: I refer to an accurate copy of a certified copy of the inquisition, and reiterate that it shows as follows: '' Question 24. Any previous attack of insanity? No.
Inebrietyt No. Drug addict? No. State when it occurred?
And the answer given, "August 3, 1930".
Capt. C. C. Berkeley: The question is not clear unless it
also states her explanation of that, which is to the effect that
she was asked when he was first taken sick, and the scrivener
of the record wrote that answer to that question; and she
has so testified.
·
Examination continued:
Q. If her brother Frank and Mrs. Copland made such a
statement, they would be in a much better position to have
testified to his condition than you would be, wouldn't they?
A. Well, that is a matter of opinion, I imagine, Mr. Bradford. I imagine they ought to be, when it comes to insanity.
That is a problem that I don't know anything about.
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Mr. Ben Jacobs.

Q. They Ii ved in the same house, didn't they?
A. Yes, sir.
Q. This statement, having been made in Feb..
ruary or March, 1931, would more likely be accurate of an
occurrence in 1930 than you would be in 1942?
A. It ought to be.
Capt. C. C. Berkeley: Objected to as argument which addresses itself to the Judge, and not to the witness.

page 394.
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Examination continued:
Q. Question 28. '' When did the present attack begin?"
Answer, "August 3, 1930." Your answer would be the same
to the question I just propounded to you f
A. Yes, sir; I did not live with the boy.
Q. Question 100: '' When were the changes first observed
in the patient's appearance and conduct indicating insanity f ''
Answer: "August 3, 1930." Your answer to that question
would be similar to the one you have just answered?
A. It would.
Q. Dr. Muncie's notes have been admitted in the record.
Dr. Muncie is a psychiatrist at Johns-Hopkins Hospital, and
l1is notes show this.

Capt. C. C. Berkeley: No. I object to the statement of
what his notes show, because his notes do not show anything
as to what this witness contends. I have a copy of it. I object
to any answer on the statement of what Dr. Muncie's notes
show. I admitted Dr. Muncie's statement for the simple
reason that his notes do not indicate anything definite as to
whether this man was insane in January, 1931.
page 395 } Mr. R. T. Bradford: This note shows January
6, 1930. Accurately, it is January 6, 1931 The
record shows this, Mr. Jacobs: "According to his sister,
Miss Bessie Kaplan with whom he lived, he lost his job five
months ago because of his peculiar actions-simply staring at
customers when thev came in the store". Five months from
January would have placed it about August that the peculiar
actions would have occurred. You would not be in a posi-·
tion to· contradict what Miss Bessie said, would you?
A. Not as to that; I don't know anything about it.
Q. All right, sir, thank you. That is all.
And further this deponent saith not.
BEN JACOBS.
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Supreme Court of Appeals of Virginia

State of Virginia,
City of Newport News, to-wit:

I, Evelyn C. Poythress, a Notary Public in and for the City
of N~wport News, in the State of Virginia, certify that the
foregoing depositions of Mrs. Elizabeth G. Malina and Mr.
Ben Jacobs were duly taken and sworn to before me at the
time and place, and for. the purpose mentioned in the caption
thereof, and afterwards transcribed.
Given under my hand this 5th day of January, 1943.
EVELYN C. POYTHRESS,
Notary Public.
My charge for taking and transcribing these depositions is
$12.00.
EVELYN C. POYTHRESS.
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r State of Virginia,.
City of Newport News, to-wit:

I, F. B. Barham, Clerk of the Corporation Court for the
City of Newport News, in the State of Virginia, hereby certify that the foregoing is a true and correct transcript of
so much of the record and proceedings as are required by law
to be copied in a certain snit in chancery lately pending in
said Court wherein Samuel Kaplan, who sues by his sister
and next friend Esther Kaplan, was complainant and Bessie
Kaplan Copland was defendant, I further certify that notice
of the application for this transcript of record has been given
as the law directs and that said notice has been filed in the
Clerk's Office of said Court with the papers in said cause. I
further certify that the original exhibits filed herein are herewith transmitted to the Supreme Court of Appeals of Virginia
as requested iu writing by counsel for the complainant and
pursuant to Section 6357 of the Code of Virginia.
Given under my hand this 27 day of March, 1944.

F: B. BARHAM, Clerk.
Fee of Clerk of Corporation Court, ·$45.00.
A Copy-Teste:
M. B. WATTS, C. C.
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