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RULE 14-BRIEFS

The opening brief of the appellant (or tl
petition for appeal when adopted as the opening brief) shal; contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citatior
of Virginia. cases must refer to the Virginia Reports and, in addition, may refer to oth1
reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors assignee
and the questions involved in tbe appeal.
(c) A clear and concise statement of the f acts, with references to the pages of the recor
where there is any possibility that the other side may question the statement. Where the fact
are controverted it should be so stated.
(d) Argument in support of the position of appellant.
The brief shall be sig ned by at least one attorney prncticing in this court, giving hi
address.
The appellant may adopt the petition for appeal as his opening brief by so stating in th
petition, or by giving to opposing counsel written notice of such intention within five days o
the receipt by appellant of the printed r ecord, and by fil ing II copy of such n11tice with th
clerk of the court. No alleged er ror not specified in the opening brief or petition for appca
shall be admitted as a ground for argument by appellu nt on the hearing of the cuuse.
2. Form and contents of appellee's brief. The brief for U1e oppellce shall contain :
(a) .A subject index and table of citation with cases alphabetically arranged. Citation
of Virginia cases must refer to the Virginia Reports :ind, in addition, may refer to othe
reports containing such cnscs.
(b) A statement of the case and of the points involved, if the appellee disagrees with th,
statement of appellant.
(c) A statement of the facts which nre neccssnry to correct or amplify the statement h
appellant's brief in so fur as it Is deemed erroneous or lnndequate, with appropriate referenc,
to the pages of the record.
(d) Argument in support of the position of appcllce.
The brief shall be signed by at least one attorney practicing in this court, giving hb
address.
8. Reply brio(. The reply brief ( if any) of the appellant shall contain all U1e authorities
relied on by him, not referred to in his petition or opening brief. In olhcr respects it shall
conform to the requirements for appellee's brief.
4. Time of filing. (a) Crvn. CASES. The opening brief of the appellant (if there be one 1n
addition to the petition for appeal) shall be filed in the clerk's office within fifteen days afte1
the r eceipt by counsel for appellant of the printed record, but in no event less than twenty-fiv,
days before the first day of the session at which the case is to be heurd. The brief of th,
appellee shall be filed in the clerk's office not later thnn ten days before the first day of the
session at which the case is to be heard. Th<' reply brif'f of the appellunt shall be ftled In th,
clerk's office not later than the day before the first duy of the session at which the case is
to be heard.
(b) Cn.u.nNAL CASSES. In criminal cases briefs must he filed within the time specified In
civil cases; provided, however, that in those cases in which the records have not been printed
and delivered to counsel at least twenty-five clays before the ueginning of the next session of
the court, such cases shall be placed ut the foot of the docket for that session of the court, and
the Commonwealth's brief shall be filed ut lenst ten days prior to the calling of the case, nnd
the reply brief for the plaintiff in error not later than the day before the case is called.
(c) STIPULATION OF COUNSEL AS TO FILTNO. Cou11sel for opposing parties may file with the
clerk a written stipulation changing the time for filing briefs in any case; provided, however,
that all briefs must be filed not later than the day before such case is to be heard.
5. Nwmber of copiea to be filed and delivered to opposing counsel. Twenty copies of each
brief shall be filed with the clerk of the court, and at least two copies mailed or delivered to
opposing counsel on or before the day on which the urief is filed.
6. Size and 7'ype. Briefs shall be nine inches in length and six inches in width, so as to
conform in dimentions to the printed record, a nd shall be printed in type not less in r.ize, as to
height and width, than the type in which the record is printed. The record numher of the case
and names of counsel shall be printed on the front cover of all briefs.
'I. Non-eompliance, effect of. '!'he clerk of this court is directed not to receive or file a
brief which fails to comply with the requirements of this rule. If neither side bas filed a
proper brief for the cause will not be heard. If one of the parti<'s fail s to file a proper brief be
can not be heard, but the case will be heard P:U part6 upon the nrgument of the party by whom
the brief has been filed.
1. Form and contents of appellant's brief.
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PETITION
To the Honorable Justices of the Supreme Court of Appeals of
Virginia:

Your petitioner R. L. Henderson, respectfully shows that
he is aggrieved by a final decree of the Circuit Court of
2*
the *County of Bedford, entered against him on the 1st
day of March, r 944, in a certain suit in chancery whe~in
said petitioner was defendant, or contestant, and the said C.
W. R. Henderson was plaintiff, .or proponent, of a certain
paper-writing offered as a .codicil to the last will and testament
of Ellen M. Gayle, deceased.
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Petitioner filed herewith a transcript of the record of said
case, certified according to law, and prays that the same may
be received and considered along with this petition.
THE PROCEEDINGS BELOW
The proceedings upon the issue now before this Honorable
Court fall within brief compass.
On July 1, 1940, C. W. ~- Henderson, by counsel, presented to the Circuit Court of Bedford County a certain paperwriting in the form of a letter. not dated, address·ed to "Dear
Roy;" and signed "Sister Ella" as a codicil to the last will and
testament of Ellen M. Gayle, said last will and testarµent bearing date August 10, 1934, and the same having been admitted
to probate in the Cerk' s Office in the Circuit Court of Bedford
County on December 6, 1938.

*C. W.R. Henderson will be referred to either as p,ropon·
ent or as appellee on this appeal, and R. L. Heinderson,
also described as Raymond L ... Henderson, will be referred to as
contestant or as appellant on this appeal. The said R. L. Henderson contested the admissibility of what will be referred. to as
a letter codicil. in the court below.
3*

The question involved is whether this letter shows testamentary intent; that is to say, whether it is a valid codicil to the
will aforesaid. The letter in question we submit in full as follows:
''Dear Roy:
I will now have to make a change in my will. The
bequest to Cora I now want to go to you and just keep
this for business like transfer. I will have Abbot take up
the matter with me if I am spared to get to Virginia. Another matter is in regard to dear Ernest. I also want you
to have what I planned for him; if he should be living
you are to have it just the same, as he is provided for as
long as be lives by the arrangement made by Mr. McClay.
I want you and yours to have what I planned to give Cora
and Ernest. Just hold this little piece of paper in .case
there should be trouble. I have planned for Brother also
for the Ripple boys and th~ McClay children. Mr. Mc:..
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Clay asked me to leave them nothing but I cannot do that
after all their kindness to me. Mr. McClay said be bad an
abundance for them. This is a private note for you. I
do not want it known in Hancock. I of course will come
to Ernests; aid it' Raymond should not have sufficient to
make him comfortable. Raymond told me be bas sufficient. I am so anxious for you, Annie and your family
to be cared for 'in your old age.
Sister Ella"
Depositions were taken and evidence was also beard ore
tenus.
The court below held the letter codicil to be a valid * codicil to the will of Ellen M. Gayle, as will appear from the
following decree which, being brief, is set forth in full. (Chancery Order Book 28, page 3 5 7. Record page 3 6, also pgs. 15
f116)
4*

Virginia: In the Circuit Court of the County of Bedford, on said, the 1st day of March, in the year of our Lord,
One Thousand, Nine Hundred and Forty-four.
PRESENT:
IN RE:

The Honorable A.H. Hopkins, Judge.

fatate of Ellen M. Gayle, Deceased.

This cause, in which all matters of law and fact have been
submitted to the court by .consent of the parties, came on this
1st day of March, 1944, again to be heard on the papers formerly read, the- decree formerly entered, the depositions of witnes~es, and the briefs and arguments of counsel.
Upon consideration of all 9f which, the court, being of
the opinion that the said paper writing addressed "My dear
Roy" and signed "Sister Ella", offered for probate in this .
court on July 1, 1940, as the codicil to the last will and testament of Ellen M. Gayle (which said last will and testament
bears date of August 1 o, 1934, and which was admitted to
probate in the Clerk's Office of this .court on December 6,
193 8) is the true and valid codicil to said last will and testament, it is so ADJUDGED, ORDERED and DECREED. .
And the court, being of the opinion that, by virtue of said
codicil, C. W. R. Henderson. is entitled to those portions, both

4
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principal and income, of the estate which said will provided
for Ernest C. Henderson, now deceased, it is .so AD5 * JUDGED, ORDERED *and DECREED.
And it is further ADJUDGED, ORDERED, and DECREED that W. A. Henderson, Executor of the Estate of Ellen·
M. Gayle~ shall forthwith pay to said C. W. R. Henderson
( through Radford and Foster, his attorneys, who shall obtain
and deliver to said Executor a proper voucher. therefor) all
amounts, both principal and income, which said will provided
should be paid to Ernest C. Henderson.
And Raymond L. Henderson, the other party to this proceeding, and contestant as to said codicil, having signified his
intention to present to the Supreme Court of Appeals of Virginia his petition for an appeal from this decree, it is ORDERED that the operation of this decree be suspended for a period
of ninety (90) days from the entry hereof, upon the execution by said Raymond L. Henderson, or someone for him, of a
suspending bond in the penalty of Five Hundred Dollars
($500.00), conditioned according to law. (Record page 34)
THE ERRORS ASSIGNED
Three errors are assigned on this appeal, as follows:

I. The learned Circuit Court erred in holding what we
have designated as a letter codicil addressed to "Dear Roy" and
signed "Sister Ella" to be a paper. writing with testamentary
intent.
II. Even though the letter should be held to be a valid
. testamentary paper, C. W.R. Henderson would take only what
had been given to Ernest Henderson by the will-and this was
nothing because ;Ernest Henderson predeceased the Testatrix.
And the failure so to hold petitioner assigns. as error.
6*

*III. Appellant assigns error by reason of the text, the
phraseology, of the learned court's decree, in that said decree provides that C. W. R. Henderson shall take that part of
the estate which Ernest Henderson was given, but does not de·. termine what estate Roy Henderson in fact gets.
These assignments of error will be elaborated in the argument which follows:
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5

THE FIRST ERROR ASSIGNED
(Ante Page 5)
We shall first set forth what we conceive to be the law
in determining whether a paper writing is in fact a will or a
mere expression of a purpose; and then we shall seek to apply
the law to the letter codicil under construction, in the light of
the surrounding facts and circumstances disclosed by the evidence.
What is the legal requirement in Virginia for a valid will?
This question has been answered in a number of cases. An
old and a much cited case is the case of

McBtide, et al v. McBride, et al
26 Gratt, 476 (67 Va).
The facts of this particular case are available in the report
of the case. We are concerned at this moment merely with the_
statement by Judge Staples of tpe requirement for a valid will.
This requirement is very simple. It is stated and restated in
very many cases. In the case of McBr~de, et al v. McBride, et
al, above cited, Judge Staples says (26 Gratt. 480).
7*

* "It is necessary, however, that the instrument,
whatever it may be. whether a note, settlement, or deed,
should have been designed to operate as a disposition of '
the testator's property. That identical paper must have
been intended to take effect in some form. It must have
been written animo test-and'i. In the language of Judge
Cabell, 'a paper is not to be established as a man's will
merely by proving that he intended to make a disposition
of his property similar to, or even identically the same,
with that contained in the paper. It must satisfactorily
appear that he intendied the paper to be his will. Unless
it does so appear, the paper must be rejected, however correct it may be in its form, however comprehensive in its
details, however conformable to the otherwise declared intentions of the party and although it may have been signed by him with all rlu.e solemnity.' " (All underscoring
supplied).

And this further q'l.:!otation from the opinion of Judge

/
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Staples in the McBride case seems particularly pertinent to the
case at bar. We quote from 26 Gratt. p. -486:

"It is impossible to foresee the mischiefs that will result, if a doctrine of this sort is established as the law of
the land. The mischief of converting private· letters into
wills.--of clothing loose and unguarded expressions with
the solemnities of testamentary acts-is too obvious to
require comment or discussion."

Smith v. Smith,
70 S. E. 491

112

Va.

205 ;_

In this case a paper writing was offered for probate as a
will which is much stronger as a testamentary document than
is the private lett~r to "My dear Roy''. In fact, the jury found the writing to be the true last will of G. T. Smith. The trial
court sustained the jury's verdict. J3ut the Supreme Court of
Appeals reversed the judgment of the trial court.
8* *In the .case of Smith v. Smith, the following writing was
found on the front page of a memorandum book, issued
by the Southern Ry. ,Co. to ·its employees for the purpose o.f
keeping certain ,records:
"Dec. 24, 1900.
Everything is Lons
G. T. Smith
3 14 South Patrick Street
Ax Va."
The abbreviation "Ax" evidently referred to Alexandria,
the place of the decedent's residence. G. T. Smith was sursurvived by his father and other relatives. The book above resurvived by hie father and other ·relatives. The book above referred to was found in decedent's trunk, where he was in the
habit of keeping his clothing and personal effects. ·
There was, in addition to the writing itself, testimony
that the decedent had told a friend that "he had made his will
in favor of his wife". Also there was in evidence that he had
told another person that "I have plenty for my wife to live
on if I die today," etc.
Yet, the Supreme Court of Appeals reversed the lower
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court, holding "there is not a particle of testimony going to
identify the paper in question as the will of George T. Smith."
In this case of Smith v. Smtth, the court cites ~Bride v. McBride, 26 Gratt, 481, as follows:

9*

''A paper is not to be established as a man's will
merely by proving that he intended to make a dispo~ition
of his property similar or even identically the same with
that contained in the paper. It must satisfactorily appear
that he intended the very paper to be his will."
*And again:
"It must satisfactorily appear that he intended the
very paper to be his will. Unless it does so appear, the
paper must be rejected, however correct it may be in its
form, however comprehensive in its details, however conformable to the otherwise declared intentions of the
party, and although it may have been signed by him with
all due solemnity."
"THIS IS A PRIVATE NOTE FOR YOU"

Let us see what the Supreme Court of Appeals of Virginia
has to say with reference to a phrase like the one just quoted.
We cite the case of

Earl~ v. Arnold,

1 19

Va. 5 oo; 89 S. E.

900.

In this case a will was found several years after the death
of the testatrix. With the will when found was a letter addressed to "Bob". brother of the testatrix. The fuil text of
this letter does not appear in the opinion of the. court. But., the
.
court does quote one pertinent sentence from the letter, namely,
"This is written to you only, my dear brother, in strict confidence."
In comment, subsection ( 1) of the court's opinion, it is
said:
''The letter was of a most intimate nature, and, as
further showing that it was not intended as a testamentary
disposit.ion, tbe author adds in a postcript: 'This is written to you only, my dear brother, in strict confidence.'
This last clause shows
that the letter was never intended as
...
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q codicil, but was merely a confidential communication to
her brother, and ,·ntended for no other eyes but- his..,,.
(U nderscorin.g supplied.)
*So, if the decision of the Supreme Court of Appeals of
Virginia is the law of Virginia, the sentence at the head
of this caption, taken from the letter under .construction, name1y, "This is a private note for you," is highly persuasive that
the letter is not testamentary in its character.
10*

"This is a private note for you" - and yet the proponent
of this letter, claiming that it is a valid codicil to Mrs. Gayle's
will, must prove his point by presenting for probate a letter in
which
,, his sister stated explicitly- "This i's a private note for
you.
\

Clark v. Hugo,
107 S. E. 730

130

Va. 99';

The facts of this case are not similar to the facts of the
.case at bar, but the authorities cited by Judge Kelley in his
opinion under paragraphs ( 2, 3) are pertinent; indeed, in the
cases of McBride v. McBride and Early v. Arnold, supra, are
cited in the case of Clark v. Hugo, as well as other decisions.
Without consuming space by quotations, the opinion in
this case will well repay re usal as indicating the strictnes.s of
the rule that a paper writing must have been intended by the
testator as his will in order to be a valid testamentary paper.

In the case of Clark v. Hugo, there were two wills involved. The s~cond will was e_xe.cuted, so far as legal formalities
are concerned, admittedly in accordance with the requirements
of the statutes. But the court considered evidence to the effect
that while the will appeared on its face to be a final document,
made with testamentc1:ry intent, the testator in· fact did not
i 1 * have the *animus testandi and the .court reversed the judgment, sustaining the second will.
PRIVATE LETTERS IN GENERAL AS WILLS
(a)

Rice v. Freeland,
109 s. E .. I 86.

1·3 1

Va. 298;

This case is an· exception to the ·gene,ral rule.

The court
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sustained a letter as a valid testamentary paper, written from
France by Freeland, a service man in the World War, to bis
wife. There are several letters from which quotations are
made, but the most pertinent letter is quoted as follows: ( 109
S. E. p. 187):
"Now, sweetheart, don't worry about the lotment
or insurance for you will get everything that is coming to
me. We are so we can hea.r the guns roar most of the time
and soon will be on the firing line, but the sooner we get
there the sooner the war will be over, and then I will return to the one I love best. Tell little Mamie to write to
me too and all the rest of the folks. x x x I will write to
the New York bank and have thtm send my liberty loan
bond money to you and you can do whatever you think
best with it. x x x I am not coming back until this war
is over and then I will return to you. I have fixed the insurance and lotment so you will get it alright."
It is not difficult to perceive that this letter makes ·a .much
stronger case for testamentary intent than does the letter in the
case at bar, signed "Sister Ella". Nevertheless, our Courts
explicitly rel1axes the rules nor'maUy, appll(Cable bec:ause · the
courts have generally been more liberal in construing letters
from men in military serv:ce as wills than would be done.
·r 2 * in ordinary cases.
*Our court in this case of Rice v.
Freeman says, subsection ( 1) of its opinion:
"The case is not free from difficclty if we adhere
strictly and rigidly to a literal application of the rule as
generally expressed, that a paper to operate as a will must
have been intended as such at the time it was written. We
are frankly, and we believe properly .relaxing in some
measure the ordinary rules of construction in this case,
and we are doing so in recognition of the general. tendency
of the Legislatures and the courts to treat soldiers in actual
.service as belonging to a class of persons entitled public
gratitude and to special .consideration in respect to their
private property interests. It is said in Schooler on Wills
and Administration, Sec. 3 8, that'Seamen and soldiers are treated _with peculiar ind:ul- ·

1o
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gence in our law as a class of persons not only entitled to
public gratitude but as requiring in a measure public protection against their own improvidence and the wiles to
which they are exposed.'"

And the Court .concludes its opinion with these qualifying words:
''In Virginia the policy ·of liberality and relaxation in
favor of soldiers and seamen with respect to the making
of wills of personal property finds legislative recognition
in section 5 2 3 1 of the Code. No real estate appears to
have been owned by Freeland. Expressly limiting our
decision to the facts of this particular case, we are of the
opinion that the judgment com plained of was right.
(b)

rn· Re: Perry's will (N. C.)
137 S. E. 145.

13 * Here is another illustration of the rigid rules as to *test~-

mentary documents.

In this case there was a note for

$ 1500.00, executed under seal, with the following notation,

in the handwriting of the de.ceased, written in pencil thereon:
"I want Siddie Williams have this pack.
· K. W. Perry."
The Supreme Court held that this was not a valid will,..
r.eversing the lower court.
(c)

Tompkins v. Randall
153 Va. 530; 150 S. E. 249.

In this case, two letters were presented for probate, as together constituting the last will and testament of J. M. Randall. The case was heard, just as the case at bar is now being
heard, by the Court, without the intervention of a jury.
Quotin·g from the opinion of Judge Chichester, with reference
to the judgment of the trial court:
"The court held that the letters were not testamentary in character, and dismissed the pro.ceeding. ''
It will be observed. therefore, that the Court assumed the
function of determining whether th~ letters were testamentary

R. L. Henderson vs. C. W. R. Henderson
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in character, as determined by the letters themselves. The
trial * court dismissed the probate proceedings. the proponents obtained a writ of error, and .the· appellate court
affirmed the trial court. This case is so strong a precedent
against proponent that the letters will be set forth in full. We
quote the .first letter:
·
I 4 *,

"Harrisonburg, Va., March 18, 1919.
" I

3 8 East Wolfe St.

Dear Ida~ your letter was gladly received today. I
am glad to hear that you are well it has been a 'long time
.. sin.ce we have heard of each other I lost your address and
I would put it of from time to thime of giting the address
· from Mary. But I am Just the Same. I told you and
·Mary that this House ~ Lot and Every ·thing is to be
long to you and Mary Ida I mean What I say I am sorry
you do not beli'eve me. You must not think Because I
have Married I will make the place over to My Wife. · I
could not do that and go before god in peace. I thought
that was Settle in your mine Now the reason I did not
Send Mary. any thing Christmas after going to Richmond
in October I th 1918 to Bury my Brother Major I came
home and was down With Rheumatism I have it yet but
not so bad as I have had it and after Seening Condishion of
thing down home I mean Richmond. I give what I could
to help my nices. 5 little· children Whose mother and
Farther, had died, ~ Left them. I hope you ~ Mary will
Come home this Summer ~ know that this is home Every
thing is Just as it was when your mother live I am the
Same to wards you ~ Mary ~ Will be so '4r(tell I die.
Every thing is the Trunk Just as yourall left then you
must pray more and drive the Evel thoughts from your
.mine My god Bless you pray for me
"(Signed)

J. M. Randall.

"p s

"Ben Tolliver.

Was Just hear he send love to you.''

The second letter follows:
15* *"Harrisonburg, Va. Feb. 25, 1925. 138 East Wolfe St.
"Dear Mary it has been a long time since I Wrote to

·1 2
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you. J,am a shame. Just a few lines to let you a'fld Ida .
. know that I am yet a live I suppose you think I have, forgoting you all but it is. not true I love you all just the
same I hope you will Ex.cuse me fqr not answering your
sweet lett~r I received some tinie a go I have been sick with
the Faiceal Neuralgia for over two months not able to
bee out doos, but is betters now. I also receiV'ed a letter
from Ida. Win· answer it soon. give love to Ida Mary.
I want you and Ida to know that this Home is for you
and Ida ~ No body Else I would not do other Wise I
hope you all will have Faith in me als.o glad to know that
you all will have Bought Home up there. I can not Write
this morning I am nervis. Martha. sends much fove to
you~ Ida · Write soon I am yours (Signed J. M. Randall p s please give me Ida address I could not unqer it
whether it was 228 NN 9th st or 228 5th st."

. Judge Chichester reviews the authorities already cited
herein, namely, the cases of McBride v. McBride and Smith v.
Smith, as well as other authorities.
The same rule .is laid down for which we have .contended.
Sometimes the court quotes the very language which we have
quoted in this memorandum; sometimes the rule is stated in
different terms without, however, alter~ng the substance, as:
for instance in the case In Re: Richardson's estate, 94 Cal.
63, 15 L. R. A. 635, where Judge Foote, delivering the
opinion of the Court, said: "It' is not fo:r courts to .d·eclare
that to be a testamentary disposition of his estate, when it does
not clearly appear· that such was the intention of the individual .
executing jt."
Judge Chichester further quotes 2 Minor on Real Property ( 2d Ed.) Section 1 158, where the author says: "It
16* is necessary, *however, that the writing, whatever it be,
should have been designed by him as an actual disposition
of property to take effect after his death not as a mere expression of what he inteded or expected to do."
The concluding part of Judge Qhichester's opinion in
Tompkins v. Randall is w:orth quoting in full:
"(2, 3) So far as ~he, instant case is concerned, it' is not
necessary to discuss. this apparent conflict, for the reason
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that the letters which the plaintiffs seek to have probated
do not show the testamentary intention with sufficient
clearness, at the time the letters were written, to dispose of
the property by the letters themselves. 'Heirs are favored
in law, and get the benefit of any doubt affecting their
rights.' ''
"(4, 5) The defendants here are the heirs at law
of the writer of these letters, and it certainly does not ap- _
pear with sufficient clearness that the writer intend~d to
dispose of his property by these letters. There is a promise, it is true, to leave the property to the plaintiffs
here, at some future time, but the idea of disposing of
his property by these letters is by no means clear, and
when this is the case the heirs are to be favored and to get
the benefit of any doubt affecting their rights."

WE CONCLUDE WITH THE VERY WORDS OF
THE COURT
·In the case of Tompkins v. Randall, above cited, Judge
Chichester in his opinion (4,5):
"The promise in the letter of March 1 8, I 9 I 9, 'I
told you and Mary that this House ~ Lot and everything
I 7 * is to belong to you and Mary * Ida, I mean what I say. I
am sorry you do not beleave me,' and in the letter of February 25, 1925, 'I want you and Ida to know that this
home is for you and Ida and nobody else,' are to be construed, we think, as promises to make a will in the future
in favor of the addressees of those letters. If this were not
true, such expressions as these, or a promise to make a will,
would be a will without the writer knowing or inte_nding
it to be such, and would take effect as a will though the
writer might subsequently change his mind. Testamentary intent, we .take it, means that the writing offered for
probate must have been executed by the testator with the
intent that such writing take effect as his last will. The
letters offered for probate in this case show an absence of
testamentary intent at 'the time they were' written. To
cont.true such letters as testamentary would be to make
social correspondence a risky pastime.
(Underscoring
supplied.)
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"We hold, therefore, that there was no error in the:
judgment of the circuit court and that the same should be
affirmed.''

And in the old case of McBride v. McBride, already cited,.
Judge Staples says, as we have twice herein quoted:
"It is impossible to foresee the mischiefs that will result, if a doctrine of this sort is established as the law of
the land. The mischief of converting private letters into
wills-of clothing loose and unguarded expressions witb
the solemnities of testamentary acts-is too obvious to require comment or discussion." (Underscoring supplied.)
We submit these quotations, one the considered opinion
of a very distinguished judge who sat on the bench of the
Supreme Court many years ago, the other the opinion of another distinguished judge in recent years, as to the law of private letters which are sought to be established as wills.

18* *If this be the law-and it is-how can a letter, the writer
of which herself says "This is a private note for you,'' and
the writer of which also clearly indicates that the though~s expressed in this private note were not to become testamentary
until she has "Abbot take up the matter with me" - how, we
ask, can .this letter be construed as a will, when Abbot says she
never took "up the matter with him"? (See his letter on
Page 29).
THE SECOND ERROR.ASSIGNED
(Ante Page 5) .
The proponent seeks by this letter to Roy to enlarge in C.
W. R. Henderson (Roy) the estate created in Ernest by the
original will. What Mrs. Gayle said in her letter to Roy was:
'' Another matter is in regard to dear Ernest. I also
want you to have what I planned for him; if he should be
living, you are to have it just the same, as he is provided
for as long as he lives by the arrangements made by Mr.
McClay.''
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Incidentally, it may be observed that here the aged writer
of this letter evinc€s .confusion of thought: She emphasizes
· that if Ernest should be living· Roy should have what was
planned for him "just the same." As a matter of fact, it will
be found by reference tb the miginal will that neither Ernest
nor any of his brothers would take anything under the will if
they fail to survive the testatrix. Yet, the testatrix is assuming that Ernest would h.ave a vested. interest. whicQ might be
transmitted by devise or by inheritance even if he predecear··?d
~~

~

r 9 * * It seems clear that, in order to determine what Mrs.
Gayle had "planned for Ernest", we must look to the
ori~inal will. There are three pertinent provisions ·in the will.

In subdivision r 2, it is provided that
"The balance or residue of said Yz of my personal
estate should be divided equaliy among ·my brothers, Ray.:
mond L. Henderson, Ernest C. Henderson, and Charles
William R. Henderson, or to their respective issue per stirp~s should any of them have predeceased me, and in the
event that any of them shall predecease me, leaving no issue,
such sare or shares shall go to. the survivors or survivor,
or the issue per stirpes of any who predecease me leaving
issue."
The intent of the above quoted words is entirely dear, although the terminology is high! y technical, and bespeaks the
fact that a lawyer was the draftsman.
The point is that Ernest C. Henderson, like the two other
beneficiaries, received a conditional bequest, not ·an absolute
bequest, a bequest conditioned upon the fact that he should
survive the testatrix. If he did not survive, he would. get nothing-his past would go to his issue per stirpes., if any, and if
none, his part would go to his two surviving brothers, or the
issue of any deceased brother. It may be noted in passing that
under the provisions of the will the proponent of. this le~ter
would get one-half of Ernest's estate anyway, throwing. t~e
letter out of consideration. What he is seeking to get is all,
that is, his half and the half of his brother, Rayµiond, as well.
The point which we are seeking to stress is that even
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though the letter be admitted as a· codicil, Roy would get thereunder only what the testatrix had ''planned". As Ernest predeceased his sister, Ernest got nothing, and hence Roy gets.
nothing.
*Ernest died without issue. But suppose he had left issu~ or children,. it would of necessity,. as it seems to US,
have to be admitted that these children would take definite interests, given them by the will of the testatrix. Could it becontended that these children of Ernest could be deprived o.f
what had been left them under the will because of a production
of this letter to Roy, telling him that his sister wanted him to
have "what I have planned for him", that is, for. Ernest?
20*

The testatrix never planned anything for Ernest if he died before she did. She planned this part of her estate, in this ·event,
for the issue of Ernest, and, failing issue for the surviving
brothers and their issue.. The question then is: Is it competent, has a court a right, to gi'-oe to Roy what his sister had
planned, not for Ernest, but for. others, in the event that Ernest
should die before she did, as he did?
It may be admitted that; not because this. letter says it, but
by arbitrary construction, one may say that Mrs. Gayle intended that Roy should take what she had planned for Ernest, without any .strings tied to the bequest, so to speak, which would
be to hold arbitrarily that Roy should take what she had plan- ned for Ernest when she had not planned anything for Ernest,
but for others, in case of his death. One might flip a coin, and
on the heads-I-win-tails-you-lose basis, decide what Mrs.
Gayle really did mean. But does the law construe documents
by the flip of a .coin? Must not the meaning be cl~ar from
the language used?
A second provision of the will, involving the interests of
these three brothers, Raymond, Ernest and Charles William R.
Henderson, is found in the second section ( 1) . Here the
21 * testatrix *makes provision for her other brother, Daniel
B. Hende.rson and for his wife, Lucy M. Henderson.
These beneficiaries do not take an absolute estate, but they are
to receive the income from the fund designatd· in the will.
Then there is the provision: ·
''The· other

Yi

of said income shall be paid equally
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to· my brothers, Raymond L. Henderson, Ernest C. Henderson and Charles William R. Henderson, or to their respective issue per stirpes, should any of them have predeceased me or died before the death of the survivor of· my
brother, Daniel B. Henderson and his wife, ·Lucy M
Henderson, and in the event of the failure of issue at such
time, then to the. survivors. or survivor of my last mentioned three brothers, or their respective issue, per stirpes,
if dead."
· Here again we see that the interest of Ernest in this income is .conditional. He must survive to get it; otherwise, . it
goes to his issue, and upon the failure of issue it goes to the survivors or survivor of the brothers or to their issue.
All that has been said. by way of argument in the discussion of. subsection ( r 2) of the will is applicable here. What
the contestant is seeking to do is to read into Mrs. Gayle's letter
to her brother a meaning that she has not expressed t.q.ere.
When she says distinctly in this letter-and for the moment we
are assuming that it is a valid codicil, we are merely construing
the letter-that she wanted Roy to have "what I had planned
for him" -Ernest-proponent is asking the court to give to
him, not what she had planned for Ernest. but what she had
plartned· for othf!rs in the event that Ernest should predecease
her as he did. Can the court give this constructi9n to the
22 * letter without re-writing the · letter, *without enlarging
the language and the intent of the letter?
The most that proponent can contend for is an ambiguous
letter. Contestant says that the letter is not ambiguous, that
the language bears out the meaning, namely, that Roy would
take what had been planned for Emest, not what had been
planned in the event that Ernest died before the testatrix. But
admitting that there is an ambiguous .construction here presented, by what authority can the construction favorable to the
proponent be adopted? Will not this be a mere judicial guess?
The remaining property interest of these three brothers,
Raymond, Ernest and Charles William R. Henderson, is found
in the next paragraph of the second section ( r) of the original
will. Here we find that Mrs. Gayle has disposed of the corpus
of the trust estate set apart for Dariiel B. Henderson and Lucy
M: Henderson, his wife, upon their death, or the death of the
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survivor of the two. "Upo·n the death of the survivor 9f
these two life tenants the corpus of this trust estate shall be
divided into two equal parts, one part thereof to go to and be
divided equally among my brothers, Raymond L. Henderson,
Ernest C. Henderson and Charles William R. Henderson, or
their respective issue, per stirpes, if dead, and in the event that
either or any of them at that time shall have died leaving· no
issue, such share or shares shall go to the survivors or survivor
of them, or the issue per stirpes of any of them who have died
leaving issue."
Here again we find the argument hitherto made equally
applicable. Can it be assumed that this informal letter to Roy,
telling him that she desired him to have ''what I planned for
him" -Ernest-should operate to annihilate all of the
23 * carefully drawn *and intricate provisions of a will evidently prepared by an attorney, a will, the terminology of
which Mrs. Gayle had doubtless entirely forgotten when she
wrote this letter some years later? Can this honorable court
say that if, when Mrs. Gayle wrote the letter in question, the
text of this complex will had been put under her eye and that
if the conditional estates created thereunder had been explained
to her, she would have directed the drastic consequences which
the proponent now asks the court by its decree to -effect? In
a word, is it not too much to assume that Mrs. Gayle intended
when she wrote Roy that she desired him to take what she had
planned for Ernest, he should also take what she had not planned for Ernest, but for others?
THE THIRD ERROR ASSIGNED
(Ante Page 6)
With deference to the decree entered by the learned court
below, it is contended that one cannot follow the decree and
distribute the funds. One .cannot determine by applying the
decree to the estate in hand for distribution what part C. W.
R. Henderson gets.
It is submitted that the Executor. who is directed to distribute the funds~ could not, with certainty, determine the
course of distribution if he followed the language o.f the decree, for the decree merely paraphrases. the letter of Mrs. Gayle.
She stated in her letter that she would .confer with her Executor,
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W. A. Henderson, and provides that Roy should have
z4 * what she had planned * for Er.nest.

But our whole argument relates to the _question: What
had she planned for Ernest? We have seen that she planp.ed
for Ernest his share of the estate, provided that he should sur- .
· vive the TESTA TRIX. But Mrs. Gayle distinctly states in
her will that if Ernest did not survive her, the whole distripution of her estate should take a different course as to his part.

It is impossible, appellant respectfully submits, to lay the
decree down upon the letter and upon the estate in general, and
determine the course of distribution. And on this account, appellant submits that the decree is faulty and erroneous.
THE DEPOSITIONS OF MRS. RITA S. MYERS .
Mrs. Rita S. Myers testified in behalf of C. W. R .. Henderson, the proponent of the letter. Her testimony, however,
aids the contestant's contentions rather than the proponent's.
''Mrs. Myers states that at the time of her deah Mrs. Gayle
was 85 or 86 years of age. Her counsel asks (Record page r 6) :

"Q. I will ask you, Mrs. Myers, what was Mrs.
Gayle's condition at that time, was she capable of knowing what she was doing, I would like for you to tell what
her mental and physical condition was at the time she- gave
you this letter to read?
A. She was perfect in every way all the time she
was here, she never got cornered in dates, she bad a brilliant mind, I never saw her ever forget a date."
25 * *This same witness, Mrs. Rita S; Myers, in this same
deposition, says: (Record page 28)
, .
"Q. Did she ever mention tc;> you that Mr. Abbot
Henderson was made executor in that will?
A. Yes, and she ha~ Mr. Abbot Henderson fix me
nicely in the will.
Q. Just those two things?
A Yes.
Q. You are su~e y«;>u don't recall anything else
about it?
A. No, and she fixed Roy nicely for his old days.·
Q. The three . things she ~entioned, Mr. Abbot
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Henderson was the executor and you had been provided
for and Mr. Roy H~nderson had been provided for, was
there any other conversation?
A. ·Yes, she told me of all the rest but she told me I
was taken care of WHICH I WAS NOT."

Here, then we have the witness proving either that the testatrix, Mrs. Gayle, was utterly frail in memory or that she was
deliberately misleading her f(the W;itne$). She distinctly
states that Mrs. Gayle told her that she was provided for nicely. And then she states that no provisions was made for her.
It cannot be con.ceived that Mrs. Gayle would have deliberately misled he.r friend. This being admitted, it must follow
that the testatrix had become frail in mind and poor in memory; that she had impressions which were n.ot founded in fact.
The testimony of this witness is without value to the contestant.
APPLICATION OF THE LAW TO
THE FACTS
Ellen M. Gayle, who signed what is contended to be the
letter codicil, died testate November 16, 193 8, (Record page
6). Her will was admitted to probate December ~. 193 8 ..
(Record page 1).
The letter addressed to ''Dear Roy'' and signed ''Sister
Ella" is not dated, but in the deposition of Mrs. Rita S. Myers ..
,?\ttomey for the proponent says: (Reco,rd Page 16).

Q. "This letter is undated, Mrs. Myers, but was
forwarded in an envelope dated Hancock, Maryland,,
March 3 1, 193 7, I will ask you if you have ahy .recollection concerning that letter and if so, what it is?"
A. ·'Yes, she gave me that letter to read word for
word as you read it and she she gave it to me and she said
Rita, this is a very important letter for Roy, I want Roy
to be able to read it and if you can read it, I know Roy can
and it is word for word and I read it and she put it in an
envelope and I took it to the office and mailed it, it is
word for word, every word you read.'''
Thus, it appec}rs that this letter, by the admission of pro-
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ponent's counsel, was·mailed to C. W.R. Henderson March 31,
r 93 7. Only a few months less than two years before the death
of Mrs. Gayle and before the probate of her wilL During this
period, C. W. R. Henderson had the letter in his possession.
He did not offer it for p'robate when tfiie will was· offered
27* for probate. He *did not, in fact, offer the letter for probate until the f~rst day of July, 1940. More than three
years after the let~r reached him. This cir.cumstance .is significant of the fact that C. W. R. Henderson did not regard the
letter as a ·will, testamentary document, and that the offering
of the letter as a codicil was an afterthought.
But let us pass to the letter itself and see whether it, 1ntrinsically, is a testamentary document.
Bearing in mind then that the adamantine requirement ·of
the law is that the writer of a letter which is claimed to be a
will must have intended that very paper, that very letter, to be
a testamentary disposal of the writer's property, let us see
whether the letter new under consideration, addressed to
"My dear Roy," and signed "Sister Ella", meets the requirement.
In.cidentally, it seems to be conceded that this letter was
written on April 1, 1937. The writer, Mrs. Elien M. Gayle~
departed this life on the 16th day of November, 1938, testate.
But, as w~ have seen, Mrs. Rita Myers says this letter was
posted March 3 r, 1 9 3 7.
(a)

"I will now have to make a cnange in my will."

Let it be noted that the writer of this letter does not say
that "/ am now making a change in my will," she says ''/ will
now have to make a change in my will." In other words, she
is not now making a change, but she has now reached a conclusion that she will have to make a change 1·n her will. Thus
she recognizes that she has a will, and that the will will have
to be changed. And she proceeds to indicate in this personal
letter what changes she h".s in mind to make. But the significant thing is the sentence28* * (b)

"I will have Abbot take up the matter with me if
I am spared to get to Virginia."

Abbot is W. A. Henderson, nephew of Mts. Gayle, and

22

Supreme Court of .Appeals of Virginia

then her executor, named in a very lengthy will, technically~
but clearly drawn, making various bequests, some of a defi
nite sort, some of a .conditional sort.
This sentence, above quoted, indicates beyond all ques·tion that this letter, addressed to "My dear Roy", was not intended to operate as a will but was merely an expression of
Mrs. Gayle's intention to consult her executor about the matters then in her mind- "I will have Abbot take up the matter
with me if I am- spared to get .to Virginia."

She was spared to get to Virginia, and her 0-wn words, the
words of Mrs. ·Gayle, the writer of this letter, clinch our contention. She came to Bedford County in the summer following the writing of this letter. She was in the home of the parents of Abbot Henderson, her executor, for some weeks. Abbott Henderson states that be saw her at least once a week
while she was visiting in Bedford County, and he further
states., as we have already set out, that· on one occasion, she
said: "Oh Abbot, I think I will change my will."
The following letter from W. A. Henderson, Executor of
the estate of Ellen M. Gayle, was received by counsel for contestant, R. L. Henderson, and was offered as "Exhibit B" on
December 20, 1941, at the bearing, ore tenus, before the learned court below.
29* *The letter in full follows:

(Record page 34)

"THE PEOPLES NATIONAL BANK
OF LYNCHBURG
JOHN VICTOR, PRESiDENT
Walker Pettyjohn, Vice-Pres. ) W. E. Payne, Assist; Cashier
W. D. Hodges,. Cashier .
) W. A. Henderson, Assist .. Cash.
Lynchburg, Virginia
October I, 1940
Mr. S. S. Lambeth, Jr.
Bedford,. Va.
RE:

J;)ear Mr. Lambeth:

Estate Ellen M. Gayle

,
/
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Answering your letter of Sept. ·:28th with reference. to the
purported codicil ·held by C. W. Henderson in connection with
the above estate.

In this letter or codicil Mrs. Gayle writes:
"I will have Abbot take up the matter with me if I
·
am spared to get to Virginia".
. This was written in April, 193 7. . In the summe.r of that
same year Mrs. _Gayle CaJ.?le as usual
our place
Bellevue,
Va. ~ saw her on an average of at least once a week. It is my
recollection that on one occasion she said:

to

"O, Abbot!

at

I think I will change my will".

Nothing more than that was ever said or done about
changing the will .
.I trust this information is what you want.
Yours very truly,
W. A. Henderson
Executor Estate Ellen M. Gayle
wah:k"
30* *If Mrs. Gayle made the statements contained in the foregoing letter to Abbot Hende.rson, is it not a demonstration
of the fact that the netter did not make the change in the will,

that the letter was not written fl,nmo testandi, that that. precise
letter was not intended as her will? If it had been, why did
she not say "Oh Abbot: I have made a change in my will"?
Why did she not see that this letter, written to her brotper.
Roy, was .re.called, and put in the hands of her executor, to be
attached to the will. as a codicil? Is it not perfectly plain from
this statement of the testatrjx. of the original will, made to b~r
executor, after she had made the statement in that letter that she
would take the matter up with Abbot, that she was really still
thinking the matter over. that she was thinking of making a
change, that she had neve.r made· a change and that she in fact
never did make a change in her will?

1

(c)

"I will have Abbot take up the matter with me if I
am spared. to get to Virginia.''
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We quote this sentence from the letter over and again. At
this moment we quote it in order to place emphasis,on the! word
"matter"-"! will have Abbot take up the matter with me·,"
etc.
What matter?
Obviously the matter of making the .changes in her will.
If after writing that letter Mrs. Gayle still had to consult Abbot about making the changes, still had to consult Abbott
about ''the matter'', how could the letter be a final -disposition
of the property? And if that vey lett~r, as the authorities
3 1 * state, was *not final, if it was still necessary to consult
her executor as to the proposed changes, how can this letter have testamentary force?
Every word counts in a will. Every wqrd must be given
meaning. Without intending to write flippantly, that wo·rd
"matter" matters a lot in construing the letter under consideration. In other words, the . whole lett~r was but a personal
and private expression of what was going on in the min·d of
Mrs. Gayle. But it yet remained for her to .confer with her
executor and have him put the "matter" in final form. She
did say to her executor: ''Oh, Abbot, I think I will change
my will." But she never made the change. Her thinking
never crystalized in a paper which met the requirements of
law-"animo testandi.
0

"THIS IS A PRIVATE NOTE FOR YOU, I DO
NOT WANT IT KNOWN IN HANCOCK"
. The essence of a will is a document which the testatrix
publishes as a will. The usual formula is that "I do make.
publish and declare this to be my last will and testament, etc."
Here we have a writing which on its face is designated as a personal, private note, with the express injunction that it shall not
be published, set up as a will.
"THIS IS A PRIVATE NOTE FOR YOU"
And .the oft-quoted words:
"I WILL HAVE ABBOT TAKE UP THE MAT-

R. L. Henderson
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TER WITH ME IF I AM SPARED TO GET TO-VIRGINIA"
3 2 * *Note· the intimate: conversational tone, not· hitherto con-

sidered·. Is an informal letter, couched· in such: language,
testamentary?

"I have planned for· brother also for the Rippie boys,
and the· McClay children~ Mr... MC.Clay asked. me. to leave
them nothing. but. I cannot do that after all their.· kindness
to me. Mr. McClay said he ~d .an abundance. for them.
This is a private note for you. I do not want it known
in Hancock. I of .course will come to Ernest's aid if Raymond should not have sufficient to make. him comfortabte. Raymond told me he had sufficient. I am so anxious for you·, Annie and your family to be cared for in.
your old age."
The point is, that there is every evidence that this.· is. but er:
conversational. intimate informal letter from a sister to her=·
brother:, what at the moment she had in mind to do, when: she:·
could "have Abbot take up the matter" with her. The things.
that were running through her mind when she wrote. this
letter it is not necessary to dispute. But that the letter itself
was a testamentary document, tha t by that very letter she was
disposing of her estate-and this is th~ requisite according to
the Vi.rginia decisions-it seems impossible .to believe .
. ''THIS IS A PRIVATE NOTE FOR YOU''
Let' us see what the· Supreme Court of Appeals of Vrginia
has .to say with reference to a phrase like the one just quoted.
We cite the case of.

Early v. Arnold, 119 Va. 500; 89 S. E. 900.
* In this case a will was found several years after the
With the will when found was
a letter addressed· to "Bob", brother of the testatrix. The
full text of this letter does not appear- in the opinion of the·
court. But the court does quote one pertinent sentence· from:
the'. letter~ namely, "This is written to you only·, my· dear
brother, in strict confidence.''
33 * *death of the testatrix.
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In comment, subsection ( r) of the cou,tt' s opinion, it is
said:
'·The letter was of a most intimate nature, and, as
further showing that it was not intended as a testamentary
disposition, the author adds in a postscript: 'This is
written to you only, my dear brother, in strict confidence.'
This last clause shows that the letter was never intended as.
a codicil, but was merely a confidential communication
to her brother, and intended for no other eyes but his."
(Underscoring suppli~d).
So, if the decision of the Supreme Court of Appeals of
Virginia, is the law of Virginia, the sentence at the head of this
caption, taken (rom the letter under construction, namely,.
"This is a private note for you," is highly persuasive that the
letter is not testamentary· in its character.
"This is a private note for you"-and yet the proponent
of this letter~ claiming that it is a valid codicil to Mrs. Gayle's:
will, must prove his point by presenting for probate a letter in
which his sister stated explicitly-_'.'This is a private note for
you."
The last quoted words only apply a principle which was.
applied in a much older case of McBride v. McBride (Ante
page 1 7) . And the same principle which was applied
34 * in the recent case of *Tompkins v. Randall, already cited
Ante page r 7), in which case Judge Chichester said:
"The lette.rs offered for probate in this, case sh~w an
absence of testamentary intent at the time they were written. To constrne such letters as testamentary would be
to make social corc:espondence' a risky pastime." . (Under-·
scoring supplied.)
THE LETTER CODICIL. AN AFTERTHOUGHT
We have already noted the fact that the letter which is
now sought to be set up as a codicil, and which has been accepted as such by "the learned court below, was mailed to the
appellee, C. W.R. Henderson, on March 3 I, 1937, just a few
months less than two years before the death of Mrs .. Ellen M.
Gayle and a similar period before the probate of her will; that
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said appellee. had in his· posses,sion this letter ·a:11 the while ;i that
he permitted the, will to be admit;ted to probate without.offering the letter as a codicil and tha.t he did not in fact offer the
letter for probate until July 1, 1940, more than three years
after the letter had been received by him (Ante Pages 26 and
27).
But more than this, by deed bearing date Ma.rch 1·7, 1939,
(Record page 3 1), the c1ppellee, descrjbed as C. W. Henderson,
made an assignment to Saucon Valley Trust Company, a .corporation doing business in the Borough of Hellertown, in the
County o.f Northampton, in the State of Pennsylvania, of his
interest in the estate of Ellen M. Gayle. This assignment being
in· the nature of security for loans to be made to C. W. R. Henderson from time to time.
3 5 * * This indenture is set forth in full in the records as. above
noted. In this deed, it is recited that Ellen M. Gayle dieq
testate .Novem her 1 6, r 9 3 8, seised and possessed of certain real
and personal estate, having firs.t made and published her last
will and testament, bearing date August r o,· r 934, and admitted to p:r;obate in the Clerk's Office of the County of Bedford,0
Virginia, on Deceqi her 6, 1 9 3 8, "whereby she did inter alia
devise· and bequeath that of the net personal estate one-fourth
thereof should go to C. W. · Henderson aforesaid in addition to
a special bequest due the said C. W. Henderson in the sum of
ONE THOUSAND DOLLARS ($1,000.00) ."

The next recital in this. deed is that "C. W. Henderson
aforeiaid, Legatee under the Last Will and Testament of Ellen
M. Gayle, deceased ?foresaid, .is entitled to and expects to receive his one-fourth portion aforesaid when s-ettlement and
distribution is made of the said estate."
After the foregoing recitals. the iaid C. W. R. Henders~n.
described as C. W. Henderson, "hereby assign, transfer, and
tet over unto tbe Saucon Valley Trust Company x x x all my
.right, title, and interest x x x x in and to the estate of Ellen f0.
Gayle, deceased, .as given and bequeathed to me by her Last
Will and Testament aforesaid." .
The point is that some two years after this letter" was
written and several months after the will- of Ellen M. Gayle
had been admitted to pro-bate, we find C. W. R. Henderson,

28

Supreme Court of Appeals of Virginia

as

with the letter which he now sets up
a codicil in his possession, executing this indenture to the Saucon Valley Trust
Company in which be refers to· his interest in Mrs. Gayle's
estate as a one-fourth part under her last will and testa36* ment, not ~nee indicating or intimating that the *letter
in question was a codicil whereby his int~rest in the estate
was increased.

It seems evident that the appell~e has taken inconsistent
position, th~t the letter written to him by his aunt as a private
and personal letter was not regarded by him as a will or as a
codicil to her will, until months after h~r death and after her
will bad been admitted to pmbate.
SUMMARY
Petitioner, R. L. Henderson, by way of summarizing the
grounds which he has assigned and has endeavored to elaborate
by argument, upon which he rests his contention that the learned court below bas erred, says:
( 1) That the said letter writing shows on its face that
•it was not written with the testamentary intent required by the
law laid down by the Supreme Court of Appeals of Virginia.
(2) That the appellee, C. W. R. Henderson, did not
himself regard the letter as a codicil until the passing of more
than two years after he received it.

(3) That even if the l~tter writing addressed to "Dear
Roy" and signed "Sister Ella" were held to be testamentary,
it would operate to alter the provisions of the will of the testatrix, since she expressly states in the letter that she wanted Roy
to have what she bad planned for Ernest, and what she had
planned for Epiest was conditioned upon his surviving her
whereas be in fact predeceased her; and

* (4) That th/decree of the learned Circuit Court is too
obscure to operate as a decision of this cau~e in line with
the appellees contention, and that said de.cree in fact merely
paraphrases the language of the said letter.
3 7*

Your petitioner avers that he bas delivered to Mr. Murray A. Foster, the resident member of the firm of Radford and
Foster. ( the senior member of said firm being indefinitely ab-
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sent in war service) , the. said firm of Radford and Foster now
being counsel for the appellee, a copy of this petition for appeal and supetsedeas and that the· date of such delivery was
made May 24th, 1944.
Petitioner further avers that this petition will be presented
to and filed with the Honorable Herbert B. Gregory, one .of
the justices of the Supreme Court of Appeals of Virginia.
Petitioner respectfully states that his counsel desires to
present orally the reasons for reviewing the decree complained
of herein.
Petitioner further states that he desires to adopt this petition as his opening brief.
WHEREFORE, for the reasons herein set forth, petitioner prays that an appeal and supersedeas may be awarded him
and that the decree herein .complained of, and the proceedings
herein set forth, may be reviewel by this Honorable Court, and
that said decree may be reversed, set aside and annulled, and
that a decree. may be entered in favor of petitioner.
P€titioner further avers that S. S. Lambeth, Jr., his
counsel, is a duly qualified practicing attorney in the
38* Supreme *Court of Appeals of Virginia.
And pet_itioner will ever pray et~.

R. L. HENDERSON,
By Counsel.
S.S. LAMBETH, JR.,
Bedford, ·Virginia,
Counsel for petitioner.
CERTIFICATE
The undersigned, W. R. Saunders, certifies that he is an
attorney duly qualified to practice in the Supreme Court of
Appeals of Virginia, that his address is Bedford, Virginia, and
that in his opinion the final decree complained of in the foregoing petition, entered in the suit of C. W. R. Henderson v. R.
L. Henderson, ought to be reviewed. ·
Given under my hand this 23 day of May, 1944.
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W. R. ·SAUNDERS
Filed before me 5-26-44.

H.B . G. .,.
June 20, 1 944.
Court. Bond $300.

Appeal and supersedeas awarded by the

M. B. W.
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RECORD
Virginia:
Pleas at the Courthouse of the Circuit Court of the County
of Bedford, before· the Honorable A. H. Hopkins, Judge of the
said Court, holding the Mar.ch, 1944, term, on Wednesday, the
1st day of March, 1944, and in the I 68th year of the Commonwealth.
Raymond L. Henderson,
Appellant
against
Re: Estate of Ellen M. Gayle, deceased
C. W. R. Henderson,
Appellee
Be it remembered that heretofore, to-wit, In the Cle·rk's
Office of the Circuit Court of the County of Bedford, qn
Dec~mber 6th, 1938, the last will and testament of Ellen M.
Gayle, deceased, was a·dmitted to probate, which will and
order admitting the same to probate ·are in the ·words and fig...
ures following. to-wit:
"I, ELLEN M. GAYLE, of Bedford ·County, in the State
of Virginia, widow of the late Virginius Wilton Gayle, do
make my last will and testament, hereby revoking all former
wills at any time by me heretofore made:
·

ITEl\tl 1. I direct that all my just debts and funeral expenses be paid as soon as conveniently may be done after my
death.
ITEM II. I give to my niece, Lucy R. Henderson, the
golden wedding pin which was my mother's.
ITEM III. I give to my niece, Jane Henderson, my solitaire diamond engagement ring.
ITEM IV.
w·atch.

I give to my niece, Virginia Hende.rson, my

IT-EM V. I give to my niece, Frances M. Henderson,
my lorgnettes and chain.
ITEM VI.

All the balance of my household and per-

.3~

-Supreme Court of Appeals of Virginia

sonal effects which have not been disposed of by me, I give
to my sister-in-law, Lucy M. Henderson.
Ellen M. Gayle
ITEM VII. I give, devise and \bequeath, absolutely and
in fee simple, all of the rest of my pfoperty of any kind and
description. whether real, personal or mixed, wherever situated,
to my executor, his successor, or whosoever is appage 2 t pointed to administer this my last will or the trusts
'
hereinafter set forth, to be held, administered and
distributed upon the following trusts:
FIRST:
equal shares:
(a)
lowing:

My personal estate shall be divided into two

Out of one of said shares there shall be paid the fol-

(1) Five Hundred Dollars ($500.00) to the Saint
Thomas Protestant Episcopal Chu.r.ch of Hancock, Maryland;
(2) One Thousand Dollars ($1,000.00) to my broth~
er, Charles William R. Henderson;

(3) One Hundred Dollars ($100.00) to my god-child.
Langhorne Reid, Jr. ;

I

I

I
I

(4) Five Hundred Dollars ($500.00) to my nephew.
Charles Henderson Ripple;

T,'

(5) Five Hundred Dollars ($500.00) · to. my nephew,.
Lewis Ripple;

lI

I

(6) One Hundred Dollars ($100.00) to my riiece,.
Cora Henderson Yonce;
(7) One Hundred Dollars ($100.00) to my nephew.
David McClay;

(8) One Hundred Dollars ($100.00)
Catherine Smith;

to my niece,.

One Hundred Dollars ($!'00.00)' to .my niece.
(9)
Margaret Whittemore;
Ellen M. Gayle
(10) One Hundred Dollars
Ellen-Gayle McClay

($10-0.00) to my niece.

{
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( 1 1)
Any estate, inheritance, transfer or succession tax
imposed upon any legacy or gift hereinabove mentioned shall
be paid so that none of them shall be diminished;

( 12) The balance or residue of said one-half of my personal estate shall be divided equally among my brothers, Raymond L. Henderson, Ernest C. Henderson and Charles William R. Henderson, or to their respective issue· per stirpes
should any of them have predeceased me, and in
page 3 r the event that either or any of them shall have predeceased me leaving no issue such share or shares
shall go to the survivors or survivor, or the issue per stirpes of
any who pred~cease me leaving issue.

(b) The other share or Qne-half of my said persone;1l
estate shall be held in trust, and the income therefrom paid to
my brother, Daniel B. Henderson, so long as he shall live, and
after r..is death to my sister-in-law, -Lucy M. Henderson, so
long as she shall live, and at her death or at _the deat~ of my
brother, Daniel B. Henderson, should she have predeceased
him, 'the said one-half cf my personal estate shall be. divided
as follows:
(I) Five-thirty-seconds (5/3 2) thereof each to my
nieces, Lucy R. Henderson, Jane Henderson, Virginia Avenel
Henderson, and Frances M. Henderson, or to their respective
issue per stirpes should any have died, and three-thirty-seconds (3/32) thereof each to my nephews, Charles Henderson.
Williai,:i Abbot Henderson, Daniel B. Henderson, Jr., and John
0. Henderson, or to their respective issue per stirpes should
any have died; and in the event that any one or more of the
aforesaid nieces or nephews, children of my brother, Daniel B.
Henderson, shall have died leaving no issue before the

Ellen M. Gayle
death of the survivor of their parents, the share or shares of
the child or children so dying. shall go to the brothers and sisters, or their issue pier stirpes, if dead, in equal shares.
SECOND: All of the rest of my property, and partic. ularly my real estate and interest in real estate, whether held ·by
legal or equitable title, and wheresoever situated, and particularly including my share or interest in the lands or the estate
left by my father (which particularly is excluded from my per-
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sonal estate hereinabove provided for), shall be administered
as a trust fund until the death of the survivor of my brother.
Daniel B. Henderson, and his wife, Lucy M. Henderson, as
follows:

r (1)

One-half of the income from said fund shall
be paid to my brother. Daniel B. Henderson, so
long as he shall live,- anl at his death or he having predeceased
me, to his wife, Lucy M. Henderson;
page 4

( 2) The other one-half of said income shall be paid
equally to my brothers, Raymond L. Henderson, Ernest C.
Henderson and Charles William R. Henderson, or to their respective issue per stirpes should either or any· of them have
predeceased me ·or died before the death of the survivor of my
brother, Daniel B. Henderson, and his wife, Lucy M. Henderson, and in the event of the failure of issue at such time then to
the survivors or survivor of my' lastmentioned three brothers,
or their respective issue p~r stirpes, if dead.
Upon the death of the survivor of Daniel B. Henderson
and Lucy M. Henderson, his wife, this fund, however represented, whether by money, stocks, bonds, real estate, or
Ellen M. Gayle
interest in real estate, shall be divided into two equal parts, one
part thereof to go to and be divided equally among my brothers, Raymond L. Hende·rson, Ernest C. Henderson and Charles
William R. Henderson, or their respecdve issue, per sti1rpes if
dead and in the event that either or any of them at that time
shall hav died leaving no issue, such share or shares shall go to
the survivors or survivor of them, or the issue per stirpes of
any of them who have died leaving issue: the other part
thereof shall be divided and go as follows: five-thirty-seconds
(5/32) thereof each to my nieces, Lucy R. Henderson, Jane-·
Henderson, Virginia Avenel Henderson and Frances M. Henderson, and three-thirty-seconds (3/3 2) thereof, each to mynephews, Charles Henderson, William Abbot Henderson, Daniel B. Henderson, Jr., and John 0. Henderson; and in theevent that any one or more of the aforesaid nieces and nephews,
children of my brother, Daniel B. Henderson, shall have died ·
at that time, his or her share shall go to his or her issue per
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. stirpes, and in default of issue then to the surviving
sisters· or the issue 'per sti1rpes of any
other brother or sister who has theretofore died leav-

r brothers and

mg issue.
ITEM VIII. My executor, bis successor or successors,
or any person hereafter appointed to administer this my wiU
o·r the trusts hereinabove set forth, shall .have· power and
authority, within the limitations hereinabove set forth, to collect, receive, invest, reinvest and keep invested the principal
or corpus of my estate, or· any part thereof, and the income or
interest thereon, in such bonds, stocks,
Ellen M. Gayle
securities, land, or interest therein, as shall seem proper to the
person then administering my estate, without being limited to
legal ·trust investments under the laws of any state, and in his
dfocretion to convert any part of my estate, including my real
estate or any part thereof or interest therein. or my share or
interest in the estate of my deceased father or the real estate left
by him, into cash at such time, upon such.iterms and for su.ch
prices as inay · to the person so administering my estate seem
proper, and to that end to execute, acknowledge and deliver
deeds or other assurances necessary to vest complete legal title
in the purchaser or purchasers thereof free from any obligation on the part of such purchaser or purchasers to see to: the
application of the purchase money, and with the further power
to exchange any part of my said eJ.tate· f~i: such other property,
either real or personal, upon such terms and for such prices as
may seem proper, without in any wise being limited to legal
investments under the laws of any state or states whatsoever,
and he is authorized within his discretion and subject tq the
directions hereinabove contained as to distribution, to hold any
security, stock, real estate. or interest in real estate, regardless of
its being legal investment under the laws of any state or states
whatsoever and regardless of his duty otherwise to reduce it to
cash; it being my
· ··
p~rpcse to confer, and I do hereby confer, upon. my .executor,
his successor or successors, or any person or persons administering any trust under this my will, the full and ample powe~ and
.
authority to deal with my estate as he deems prope~;
page ·6 . r. just. as if he _were the absolute owner thereof. . .
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ITEM IX. I nominate ·and appoint my nephew, Wil=Iiam Abbot Henderson, to be the· executor, ?nd to carry out the
provisions, of. this my last
EllenM. Gayle

_will and testament, and request that no security be required of
pim as such.
In the event he should die before qualifying or having
fully administered my estate as hereinabove provided, I nominate and appoint my nephew, Charles Henderson, ·as his successor, and request that no security be required of hi1JI as such,
or if both of them do not qualify, of arter qualifying die without having fully administered my will, I request a proper successor shall be appointed by the proper court.
WITNESS my hand and seal this 10 day of August.
Ellen M. Gayle

(SEAL)

The foregoing will was this, the I oth day of August,
1934, signed, sealed and a.cknowledged by Ellen M.
Gayle. as and for her last will and testament in our pres-·
ence, all of us being together and present at the same
time, and we, in her presence and in the presence of each
other and at her request,. hereunto subscribe our names as:
~ubscribing witnesses..
R. E. White
W. H. Dortch
F. C. Ford
Witnesses
Virginia:

In the Clerk's Office of the Circuit Court of the County
of Bedford, December 6th, 1938.
This paper writing, bearing date th~ 1 o 9.ay of August,
1934, purporting to be the last will and testament of Ellen
M. Gayle, who is said to have died on the 16th day of November, r 93 8, was this day produced in said Office ·for probate
and record: and thereupon R. E. White, W. H. Dortch and F.
C. Ford the three subscribing witnesses to said paper writing,.
appeared in said Office, and, being first duly sworn, testified

R. L. Henderson vs. C. W. R. Henderson.

3.7

that the said paper writing was signed, sealed and acknowledg~
ed by the said Ellen M. Gayle, the testatrix, as and
page 7 ~ for her last will and testament in their presence, all
being present together, at the same time, and that
the said paper ·writing was signed. by the said witnesses in the
presence of the said Ellen M. Gayle, the testatrix, and of each
other, at the same time, and at the request of the said Ellen M.
Gayle, the testatrix. Whereupon the said paper writing is admitted to probate. and record as the true last will .and testament of the said Ellen M. Gayle, deceased. And on the motion
of William Abbot Henderson and pursuant to the nomination
and appointment in said will, he, the said William Abbo_tt
Henderson, is appointed Executor of the said last wiU and testament of the said Ellen M. Gayle, deceased. And thereupon
the said William Abbot Henderson made oath to said will
and as Executor thereof, and, without security, as requested in
said will, entered into and acknowledged a bond, in the penalty
of Seventy thousand dollars, payable and conditioned as the law
directs. Whereupon certificate is granted the said William
Abbot Henderson for obtaining a probate of said will in due
form. And said bond is approved and admitted to record.
Teste:

C. c.· KEETH,
Deputy for V. W. Nichols, Clerk."

At another day, to-wit:
Circuit Court of the County of Bedford, on Moriday, the
rnt day of July, I 940.
IN.RE: ESTATE OF ELLEN M. GAYLE, DECEASED:
TO PROBATE A CODICIL TO THE WILL OF THE
SAID ELLEN M. GAYLE, DECEASED.
A paper writing purporting to be the true last will and
testament of the said Ellen M. Gayle, deceased, having been
offered for probate in the Clerk's Office of the Circuit Court
of Bedford County on tre 6th day of December, I 93 8, and by
an order entered by the Clerk on said day, the said paper
writing bearing date on the I oth day of August, 1934, purporting to be the last will and testament of the said Ellen M.
Gayle, who is said to have died on the 16th day of November, .
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page 8

r produced

in said office for probate and record, thesaid paper writing was admitted by said Clerk to.
probate ·and record as the true last will and testament of thesaid Ellen M. Gayle, deceased, and by said order, one William
Abbot Henderson was appointed Executor of the said last will
and ·testament of the said Ellen M. Gayle, de.ceased, and qualified as such before the Clerk cf the said Court.
And now comes one, C. W. R. Henderson, by counsel, and
produced in Court and offered for probate on this the 1st day
of July, 1940, a paper writing in the form of an undated letter, beginning "My Dear Roy,'' and signed, "Sister Ella,"
said paper writing being without subscribing witnesses, but
purporting to be wholly in the handwriting of said Ellen M.
Gagle, and being offered for probate as a codicil to the aforesaid will of the said Ellen M. Gayle, which was admitted to
probate on the 6th day of December, I 93 8.
And the said C. W. R. Henderson asked leave of Court to
docket this motion and to continue the same, pending the production in Court of witnesses to· prove the handwriting of the
said Ellen M. Gayle, which leave is granted. And it is thereupon ordered that this motion be docketed and continued.
And came, also, by counsel, Raymond L. Henderson, one.of the beneficiaries named in the aforesaid will, admitted to
probate on December 6, 1938, and asked leave of Court to be
entered of recoi:d as a party defendant to the aforesaid motion,.
with leave to make objection to the probate of the aforesaid let-·
ter writing as a codicil to said will, upon grounds to be assigned when issue shall have been joined, and leave is accordingly granted to said Raymond L. Henderson, who is hereby
made a party defendant to said motion.
At another day, to-wit:
Circuit Court of the County of Bedford, on Wednesday,
the- I 7th day of July, 1940.
This day came C. lvl. Abbot and Emily M. Abbot, two
disinterested witnesses in the distribution of the estate of Ellen
M. Gayle, deceased and the paper writing signed as "Sister
. Ella" and which was offered for probate in this Court on the
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1st day of July, 1940, and purporting to be. a codi-

page 9

r cil in the

will of the said Ellen M. Gayle, deceased,
having been produced, and the said C. M. Abbot
and the said Emily M. Abbot having inspected said paper
writing, severally depose that they are well acquainted with the
handwriting of the said Ellen M. Gayle and that they verily believe the said writing, and the name ''Sister Ella" thereto signed, to be wholly in the handwriting of the said Ellen M. Gayle;
Thereupon, on the motion of the said C. W. R. · Henderson, by counsel, the said C. W. R. Henderson being a nonresident of the State of Virginia, the said writing wa:s again offered for probate as a codicil to the last will and testament of
~he said Ellen M. Gayle, deceased. ·
·
And came again the said Raymond L. Henderson, by counsel, and moved the Court to reject the said paper writing, presented for probate as a codicil to said will, upon the following
grounds, to-wit:
First. That the order of distribution pursuant to the
terms of the last will of Ellen M. Gayle, already duly admitted
to probate, is final, for the reason that no cause has been shown
against distribution within the statutory period, all parties in
interest having been given notice to show cause, as provided by
law;
·
Second. That the proponent of said alleged letter-codicil is estopped to offer the same for probate by reason of having
failed, after having been duly served with notice, to object ·to
the distribution of the estate by said Executor;
Third. That the proponent of said alleged letter-codicil
is further estopped for the reason that, with said letter writing
in his posses~ion at the time, he, the said C. W. R. Henderson,
executed a certaiqn indenture, dated March 17, 1939, signing
the same as C. W. Henderson, whereby he recognized and acknowledged the validity of the aforesaid will, then admitted
to probate as the last and valid testamentary disposal of the
estate of the said Ellen M. Gayle, by which said indenture the
said C. W. R. Henderson did assign all his interest under the
aforesaid last will and testament as collateral security to the
Saucon Valley Trust Company to assure the paypage IO t ment of advancements by said Trust Company
to the said C. W. R. Henderson of sums of money
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not exceeding $3,500.00; and that the said indmture was
presented with the consent and by the direction of the said C.
W.R. Henderson by Thomas A. Peffer, Treasurer of said Saucon Trust Company of Hellertown, Pa., to W. A. Henderson,
Executor of the estate of Ellen M. Gayle under her last will
and testament aforesaid, for the information and approval of
said Executor in order to make effective the said indenture of
assignment.
Ancl therefore the said C. W. R. Henderson cannot now be
permitted to take an inconsistent position in the· course of these:
proceedings.
Fourth. That said letter writing on its face shows that
it is not a last will o.r codicil in that it lacks testamentary intent and effect~
Fifth. That, as to the said Raymond L. Henderson, even
though said letter should be admitted as a codicil, it would not
affect the operation of the last will now of record, for the
reason that said C. W. R. Henderson would take under the provisions of said letter only what the testatrix bad planned for
Ernest Henderson; and, as Ernest Henderson's estate under
said will was conditioned upon his surviving the testatrix, and
as he predeceased said testatrix, his estate took nothing under
said will, with the .result that said C. W. R. Henderson would,,
as to the share of Ernest Henderson, likewise take nothing.
Sixth. And the said Raymon·d L. Henderson asks leave:
to· submit any further grounds in support of his motion to reject said letter-codicil as he may be advised to submit.
And by consent, in open court, of said C. ·W. R. Hender-·
~n and Raymond L. Henderson, by their respective attorneys,
it is agreed that all issues of law and fact arising upon the
motion to admit to probate the aforesaid letter paper writing
as a codicil to the aforesaid last will and testament of Ellen M.
Gayle shall be, and hereby are, submitted to the Judge of this
Court for decision, and that any othe.r statutory
page
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r method

of procedure in the premises shall be, and

is hereby waived.
It is further agreed between the said C. W. R. Henderson
and Raymond L. Henderson, by their .respective counsel. that
the ground of the said Raymond L. Henderson~s motion t_o re-·
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ject said letter writing that the said letter writing on its face
shows that it lacks testamentary intent and effect shall first be
heard by the Court, and that should the Court overrule the
motion of said ground, then the issue shall be heard and decided by the Court upon all questions of fact and questions of
law arising upon the facts.
And W. Abbot Henderson, the executor of the last will
and testament of Ellen M. Gayle, deceased, duly admitted to
probate on the 6th _day of December, 1938, by his attorney,
John L. Abbot, in open court consents to the procedure herein agreed upon and upon the express agreement and consent of
Raymond L. Henderson and C. W. R. Henderson by their attorneys that this proceeding or its result shall affect no oth~r
interest than that purported to have been devised an.cl bequeathed to Ernest C. Henderson, and the said Raymond L. Henderson and C. W. R. Henderson by their attorneys do hereby
authorize and direct the said executor to distribute the said interets or share so devised or bequeathed to Ernest C. Henderson, now deceased, in accordance with the ultimate determination of the issue herein made.
At another day, to-wit:
Circuit Court of the County of Bedfo.rd, on Monday, the
21st day of April, 1941.
This cause came on this d~y to be again heard ·on the
papers formerly read and on the decrees of this Court entered
o'n July 1, 1940, and July 17, 1940, and was argued by Counsel.
And it appearing to the Court that by a consent decree en-·
tered 'in this cause on July I 7, 1940, it was agreed that all issues of law and fact arising upon a motion to admit to probate
the aforesaid letter paper writing as a codicil to the afo~esaid
last will and testament of Ellen M. Gayle should be submitted
to the Judge of this Court for a de.cision and that
page 12 ~ any other statutory method of procedure should
be and was waived.
And it was further agreed that the ground of the said Raymond L. Hendermn' s mction to reje.ct said letter writing, that
the _said letter writing on its face shows that it .Jacks testamentary intent and effect, should f~rst be heard by the Court, and
that should the Court overru~e the motion on said grounds,
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then the issue should be heard and decided by the Court upon
all questions of fact and questions of law arising upon the
facts.
.And the Court having maturely considered the grounds of
the motion of the said Raymond L. H~nderson to reject the said
paper writing, and being of the opinion that said letter writing
on its face shows testamentary intent and effect, doth overrule
said motion of the said Raymond L. Henderson to reject the
same.
But the Court doth reserve its final decision and judgment
as to whether said letter codicil is a testamentary ·paper until
the issue under said consent agreement shall be heard and decided by the Court upon all questions of fact and questions of
law a.rising upon the facts.
page 13
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NOTICE TO TAKE DEPOSITION~

''TO R. L. HENDERSON:
Please take notice that on the 11th day of December, 1941,.
at the home of Mrs. Rita S. Myers in Hancock, Maryland, between the hours of 9: oo A. M. and 6: oo P. M. of that day I
shall proceed to take the depositions of Mrs. Rita S. Myers and
others, to be read as evidence in my behalf in a certain action
now depending in the Cir.cuit Court of Bedford County, Vir- .
ginia, under d~e above entitled caption; and if, from any
cause, ·the taking o.f the said depositions have not commenced,.
or if. commenced, have not concluded on that day, the taking
thereof
be adjourned from time to time at the same place
· and between the same hours until the same shall be completed ...

will

Given under my hand this the I oth day of December,,
1941.

C. W. R. HENDERSON,
By CounseL-

LOWRY and RADFORD''
RETURN ON NOTICE
''Due, timely and legal sercive of the withip notiC£ is hereby a.ccepted. December Io, 1941.
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Rita A. Myers
LAMBETH ~ LAMBETH,
By BOLLING LAMBETH"
DEPOSITION FOR THE PLAINTIFF
Filed December 16, 1941.
"The deposition of Mrs. Rita S. Myers, witness, taken
before me, C. Welles Little, Standing Examiner in Equity, in
and for the County of Washington, State of Maryland, in the
I 1th day of December, A. D. 1941, in pursuance of the annex- notice, at the home of Mrs. Rita S. Myers, in the town
of Hancock, Maryland, between the hours ·of 9:00 A. M. and
6:oo o'clock P. M. of that day, to be read as evidence on behalf of the plaintiff, in a certain suit depending in the Circuit
Court of Bedford County, Virginia, under the above entitled
caption.
PRESENT:
page 14

~

duVal Radford, of Lo~ry f1 Radford, Attorneys for C. W. R. Hende.rson and
Bolling Lambeth, of Lambeth f1 Lambeth, Attorneys for R. L. Henderson.

RITA S. MYERS, a witness, being first duly sworn, deposes and says in answer to interrogatories, as follows:
QUESTIONS BY MR. duVAL RADFORD:

Q. Mrs. Myers, I understand that you are a cousin of
Mr. C. W. R. Henderson and Mr. R. L. Henderson, are you
not?
A. I am.
Q. What is the degree of relationship between you and
the two Mr~ Hendersons?
· A.. Well, we are double cousins. My father and their
father wei;e uncle and nephew and their mother and my mother
were sisters.
Q. You would be double first cousins?
A. Yes.
Q. Did you know Mrs. Ellen M. Gayle, the sister of the
two Mr. Hendersons?
A. Yes.
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· Q. How long have you known Mrs. Gayle?
A. You mean from the time she came to be with me, I
have known her practically all my life. She was ma.rried in
Hancock. I remember when she was married. She lived a
square from here, I have known her all my life.
Q. How long have you known Mr. R. L. Henderson?
A. I have lived in the same town all of my life.
Q. You have known both 1\1r. C W. R. Hende,:son and
Mr. R. L. Henderson all of your life?
A. Yes.
Q. Mrs. Myers, did Mrs. Gayle ever live here with you?
A. She was with me seven years.
Q. When did she come to· your house?
A. She died in 193 8, she was with me seven years, that
would be 1931.
Q. Did she live with you continuously from that time up
to the time of he.r death or did she live any place else?
A. She would go to Bellvue, Virginia, June the·
page r 5 r first and come back September the first.
Q. The rest of the time she lived with you during
that time?
A. Yes, when they opened the summer home at Bel/vue
she would spend the hot months there.
Q. Did she ever live in the home of Mr. R. L. or Mr. C..
W.R. Henderson during that time?
A. I think she was at Roy's for a short time and she was
down at Raymond's, she went there to board, I think she was
down there for a month.
Q. Do you know about when it was she was at Mr.
Raymond Henderson's?
A. I think it was just before, either the first year she
was he.re or the year before she came to me.
Q. For the record, Roy Henderson is Mr. C. W. R. Henderson and Raymond Henderson is Mr. R. L. Hendqson, that
is correct?
A. Yes.
Q. Mrs. Myers, there has been offered for probate in theClerk7s Office for the Circuit Court of Bedford County, Vi:l"ginia, a letter writing as a codicil to·the will of Ellen M. Gayle •.
which has been admitted to probate in the Clerk's Office, I will
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now read to you this letter and ask you if you remember this
letter and please state just what recollection you hav·e concerning the same. The letter is as follows: My Dear Roy: I
will now have to make a change in my will. The bequest to
Cora I now want to go to you and just keep this for business
like transfer. I will have Abbot take up the matter with me
if I am spared to get to Virginia. Anothe.r matter is in regard
to dear Ernest. I also want you to have what I planned for
him; if he should be living you are to have it just the same· as
he is provided for as long as he lives by the arrangement made
by Mr. McClay. I want you and yours to have what I planned to give Cora and Ernest. Just hold this little piece of
paper in case there should be trouble. I have planned for
Brother also for the Ripple beys and the McClay childre1'. Mr.
M.cClay asked me to leave them nothing hut I cannot do, that
after all their kindness to me. Mr. McClay said
page 1 6 r he had an abundance for them. This is a private
note for you. I do not want it known in Hancock.
I of course will come to Ernest's aid if Raymond should not
have sufficient to make him comfortable. Raymond told me
he had sufficient. I am so anxious for you, Annie and your
family to be cared for in your old age. Sister. Ella. This letter is undated, Mrs. Myers, but was fo.rwarded in an envelope
dated Hancock, Maryland, March 3 I, 1937, I will ask you if
y.ou have any re.collection concerning that letter and if so, what
it is?
A. Yes, she gave me that letter to read word for word as
you .read it and she gave it to me and she said Rita, this is a
very important letter for Roy, I want Roy to be able to read
it and if you can read it I know Roy can and it is word for word
and I read it and she put it in an envelope,and I took it to the
office and mailed it, it is word for word, ever word you read.
Q. I will ask you, Mrs. Myers, what was Mrs. Gayle's
condition at that time, was she capable of knowing what she
was doing, I would like for you to tell what her mental and
physical condition was at the time she gave you this letter to
read?
A. She was perfect in every way all the time she was
here, she neve.r got cornered in dates, she had a brilliant mind,
I never saw her ever forget a date.
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Q. Was her memory and condition on that day she gave
you this letter I have read to you good, bad or what was her
memory?
·
A. She wanted me to read it and make certain I could
read it, she never did that before.
Q. In this particular .case she did specifically ask you to
read this particular letter?
A. Yes, and I read it aloud to her and put it in the of. fice. I said Cousin Ellen, you are ex1>iressing fear about Roy
getting it, I have now done my part, if ~nything happens later,
I have done my part in the matter.
Q. And you stated she never asked you to particpage

I

7

r ·ularl y

read any letters before that but she did this.

particular letter?
A. Yes, she never had before.
Q. Mrs.. Myers, what was Mrs. Gayle's feeling toward
Mr. C. W. R. Henderson at that time, what was the relationship so far as you know and as expressed by Mrs. Gayle?
A. Perfectly devoted in every way, she said Roy always
came to her in a pinch of any kind, he was the youngest child
and they were devoted and she always depended on Roy because he would take the coat off of his back for her. if she would
ask him.
Q. Was Mrs. Gayle ever perturbed or con.cerned about
Mr. C. W.R. Henderson and his family being able to take care
of them in their old age?
.. : ..
A. Yes and she said she wanted everything that she ever
intended Ernest to have had he lived, she wanted Roy to have
and she· wanted him well fixed, she was devoted to Annie and
she did not want them to want for a cent and she was fixing
them so they would not, they always had trouble about money
matters and she was fixing him so that he would not want for
a thing, she wanted him well fixed, she came over that again,
and again to me.
Mr. Lambeth objects to the question and answer on the
grounds it is leading and improper question ..
Q. Mrs. Myers, will you state the feeling or relationship
between Mrs. Gayle and Mr. C. W. R. Henderso.n up· to the·
time- of her! death after the writing of this letter?
A. Well it was always the same as it was. all the time,
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all during he.r life, she said on different occasions the reason she .
was devoted to Roy that Roy, when he was about three years
old, they lived close and after she was married she did not have
any children and she used to take Roy up there and keep him
and she just learned to be devoted to him as her own child and
it went with her through life.
Q. Did that feeling of fondness and affe.ction continue op
to the time of Mrs. Gayle's death?
·
A. Yes., she w,rote to Roy very often and Annie
page 1 8 ~ would principally do the writing and she used to
look for those letters, they were about Roy and
she would worry about him, he had had trouble with his. back
and she was worried about that, I think it was because he was
the youngest child that she took care of him.
Q. How old was Mrs. Gayle at the time of her death?
A. I think 85 o.r 86, I could not state definitely.
Q. She was in her eighties?
A. Yes, 85 or maybe 86. I have her age in my little
book I can refer to.
Q. Mrs. Myers, what. was the relationship between Mrs.
Gayle and Mr. R. L. Henderson for the last few years of her
life?
A. Well. she always spoke as she would of her other
brothers and all, but she spoke more of Roy, I think because he
was the youngest child but Raymond came to see her and she
wa:.; very friendly and all.
Q. Mrs. Myers, you have testified that Mrs. Gayle lived
here with you from 1931 up to the time of her death in 1938,
did she board here with you?
A. Yes.
Q. What was your relationship to Mrs. Gayle, was it a
friendly relationship, just what was the relationship between
you and Mrs. Gayle?
A. Oh my, yes, and afte.r all she stayed here, she was
juit devoted to me in every way, she was always trying to
save me and would say honey this and honey that, she was delighted to be here with me. She said she always knew my
mother took care of her so much of the time and she never
thought my mother would have a girl to take care of her.
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Q. Did she ever discuss with you her family and would
she confide in you .concerning them?
A. Yes, she would.
Q. Mrs. Myers, in this letter that I read to you a few
minutes ago, it is stated there as follows: I of course will come
to Ernest's aid if Raymond· should not have sufficient to make
him comfortable. Raymond told me be had sufpage 19 ~ ficient, did you ever hear any conversation between Mr. R. L. Henderson and Mrs. Gayle or was
any conversation ever had between you and Mr. Raymond
Henderson while Mrs. Gayle was present concerning Ernest's
condition and finacial set up?
A. Only one time she was taking her morning nap and
Raymond was here and I hea.rd Ellen ask about Ernest~ how
his condition was and if Raymond .could not take care of him
w~s she to come to his aid and Raymon.cl said no, he was well
taken care of in every way.
Q. Do you know whether that conversation took place
before this letter was written or afterwards?
A.. I think it was afterwards, it was after that, she was
on the bed.
Q. You don't know of any conversation that took place
between them concerning that subject matter before this letter
was written?
.
A. No, that day she was asking about Arnest and wanted to find out if he was well taken care of, Ernest was down
with Raymond then I think, she wanted Ernest well cared for
in eve,ry way~ if his means would not take care of him and shewould .come to his rescue.
Mr. Lambeth objects to the question and answer on the
grounds it is a leading question and improper.
Q. When did Mr. C. W. R. Henderson first say anything
to you about testifying in this case?
A.. He never did.
Q. He has, prior to today, said something to you about
testifying, when was the first time?
A. Well, Annie, his wife wrote me.
Q. Mr. C. W. R. Henderson came up or talked to you
about this letter?
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A. I don't think be ever talked to me about it unless, .be
was down here a week or so ago and asked me if I would testify about it and I expressed to him myself before he said anything what cousin -Ellen had me read.
Q. Then do I understand by that that a _week
page 20 ~ ago is the first time that Mr. C. W. R. Henderson
·ever mentioned this letter to you?
·
A. Yes, last week one day.
Q. It is true that Mrs. Henderson. his wife, ,had written
you something about it prior to that time?
A. Yes.
Q. But Mr. Hende.rson had not done
if I understand
you c0rrectl y?

so

A.

No.

Q. Mrs. Myers, state whether or not Mr. and Mrs. R. L.
Henderson ever came to see you concerning this· letter?
A. Yes, they were both here together.
Q. When was that approximately, Mrs. Myers?.
A. About .one month ago.
Q. Did they, at that time, tal~ to you about testifying.
in this matter?
A. Yes they did.
Q. What was the conversation that was had at that time
as near as you recall it?
A. They spoke to me about testifying for Raymond.
Mrs. Raymond Henderson had been here before and she told
me they were going to have this trial and asked if I was going.
to testify, I told her I knew nothing about it whatever, then
the second trip, when they came the second time, she came with
Raymond, Raymond asked me if I would say or make a statement that I would not testify for them and I made the reply
Charles said I can not make a move of any kind unless I consulted with him.
A. That is your son, Charles?
A. Yes an·d I told them I would not make a statement
about it.
Q. At that time that you talked to Mr. and Mrs. Raymond L. Henderson, had Mr. C. W. -R. Henderson said anything to you about this matter?
·.:

A.

No.
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21

r QUESTIONS

BY MR. BOLLING·LAMBETH,.

COUNSEL FOR CONTESTANT:

Q. Mrs. Myers, I believe you stated that your association
and friendship with Mrs. Gayle dated from 1931. is that cor-rect?
A. Yes.
Q. During that period of years, as I unde.rstand, Mrs ..
Gayle lived here, was it this place?
A. Yes.
Q. Was a~y one else living here with you?
A. Yes, Dora Johnson, she is at Petersburg, Virginia,.
now.
Q. How long was she here, pora Johnson?
A. Five years. ·
Q. · Do you recall the years she ·was here?
A She just left this past February, she was here, May,.
would have b~en five years.
Q. Then you and thi~ lady you mentioned, Miss John-·
son, and Mrs. Gayle · were the only three people living here:
sin.ce I 93 I?
A. Yes.
Q. Were you on very friendly terms wit.h Mrs. Gayle?
A. Oh I reckon we were very friend! y, she was devoted
to me in every way.
Q. During the years from 1931, did Mrs. Gayle show
much inte.rest in the members of her family, was she concerned
about them, different ones?
.
A. Well, the Henderson family was always a devoted
family to each other but Roy was her favorite.
Q. · You have stated she was a remarkable woman in
every way, alert in mind, is that correct?
A. Yes.
Q. Did she seem to have a great amount of affection for
all the members of her'family?
A. Yes l:>ut more so for some than the others, she was
devoted to Ernest and Roy.·
Q. Was she devoted to Mr. Raymond Henderson?
A. In a brotherly way, the same as Danny and'
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r the rest,

she seemed to think Roy and Ernest needed her aftection more than the others.
Q. You stated she seemed to think Roy needed the effection more than the others?
A. Because she said he was practically her own child.
Q. Mrs. Myers, can you tell me anything specific that
would indicate that Roy was her favorite?
A. Yes, she would always say Rita, if anything happens
to me that I need any one to look after me, I want you to have
Roy come for Roy has always come to my rescue in every way.
Q. Do you know of any way in which Mr. Roy Henderson came to he.r rescue?
A. Yes, when she was in the hospital when the others
wanted to keep her there Roy objected and she called Roy to
her bed side and said Roy get me out.
Q. Do you know of any other instance?
A. I do not believe I do, there may be a good many, Roy
took her to Virginia the last trip, she called on him for that,
he ·rook her down and she always said whenever she wanted
anything done she called on Roy.·
Q. Mrs. My·ers, do you know of any other instance of
any particular relationship that existed between Mr. Roy
Henderson and Mrs. Gayle that lead you to believe there was
special affection for him?
A. I ·think it was because Roy was always so kind to
her.
Q. In what way?
A. He would always come to see her and her medicine
was whiskey and he would get her the very best and look after
it and she would depend on him for anything she wanted
when he was in town and when he was not, she would write to
Bethlehem.
Q. Mr. Rey Henderson would buy her whiskey frequently?
A. That was her medicine, she had cancer and her husband was a phyf,ician and it was her medicine, she took her
whiskey· three times a day.
Q. You have mentioned two specific instances I
page 2 3 r believe, one of Mrs. Gayle being in the hospital and
the other of Mrs. Gayle being taken to Virginia by
22
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Mr. Roy Hende:i;son, I would like to ask you, do you know of
any other instances as to the relationship between Mr. Roy
Henderson and Mrs. Gayle that would lead you to believe she
had a special affection for Mr. Roy Henderson?
. A. : Sh~ felt like he was her own child, he wcJ.s the youngest, she would take him to her -home and would watch him
when he was a child and her love for him was that way. she
always said Roy was the youngest and her devoted brother.
Q. Do you tecall any unpleasant relationship between
Mrs. Gayle and the other members of her family? ·
A. It was an unpleasant trip when she was at Raymond's
and he put her in the hospital, that was an unpleasant affair.
Q .. What was the nature of that, please, Mrs. Myers?
A. She went down there to board with them and for
some reason she never could understand he put he.r in the hospital, she said she must have been unconscious when she was
taken there and when she got awake she wanted to know why
she was there and she said there was nothing the matter with
her and Doctor Stehl, the Episcopal Minister came to see her
and he went to her room and' she was a.round the hospital seeing the patients and that was very unpleasant when she was ready to leave Raymond told her she was to come to me instead
of his home and she resented that for a long time.
Q. Mrs. Myers, you dealt considerable on this hospital
incident and from the indications of your testimony that incident was one that made her feel unfavo.rable to Mr. Raymond
Henderson and favorable to Mr. Roy Henderson?
A. It was at the time being but after a year she forgot it,
that was an unpleasant affair for her, she did not,-expect to be
put in the hospital and she did not expect to be sent to me.
Q. So far as you know was there any lasting breach between the m~mbers of the family, wa~n't she kind and affectionate towards all of them?_
A. Yes.
page 24 ~ Q. l)idn't she drive down in Virginia with Mr~
Raymond Henderson to visit there?
A. I do,n't remember of her going to Raymond's.to visit,
she would spend her summers with Danny at Bellevue, Virginia.
Q. If she always spent her summers with her brother
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in Virginia it would appear $he would be more friendly towards him than any other members of the family?
A. She thought a lot of him but he.r aff.ections were for
Roy because she was fond of Roy's wife and she wanted them
· both well taken care of in money in their old days. ,
Q. Did she ever visit Mr. Roy Henderson's home?
· A. Oh my, y,es, he spent all his winters in Bethlehem
with his daughter.
Q. Did she ever ·visit there?
A. No, not at Bethlehem.
Q. Did she ever visit in Mr. Roy Henderson's home?
A. Yes.
Q. Where was that?
A. When he lived up the pike he.re, he would come up
there before he would go to Bethlehem, he spent the winters.
with his daughter, and then she would spend the winter with
me and go to Virginia in the summer time.
Q. Mrs. Myers, you mentioned 'in your direct testimony
that at the time Mrs. Gayle wrote this letter she handed it to
you and asked you to read it, is that correct? ·
A. Yes.
Q. Why did she do that?
A. Because she had a very hard hand to read, it was very
pe.culiar and .she said it was something very important a,nd she
wanted me to read it to see if I could .read it and see if Roy
would get it straight.
Q. Did she write many letters?
A. Yt?s, a great many.
page 2 5 ~ Q. Did you usually read them over?
A. No, she only asked me to read this one that
was because she wanted to be particular Roy could read it too.
Q. At that time did she ~ay anything else about tht le.tter other than have you read it?
A. Read it and have me mail it.
Q. You did not hear any comment about it at all?
A. No, there was no ne.ed to comment, she asked me tQ
read it and I read it.
·
Q. You read the letter and knew what was in it?
A. Yes.
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. Q. After you read and mailed the letter, did she ev-er
mention it to you?
A. No.
Q. She never mentioned it again?
A. No, there was no reason to I would not think.
Q. You just read it and it was mailed?
A. She said see if you can read this, my hand writing is
so hard to read and I want Roy to get every word of this.
Q. Had Mr. _Roy Henderson been visiting Mrs. Gayle
along about that time?
A. Only when he was in Hancock, he always came to
see her, he made seve,ral trips down here to see her, if he was
going through he would call to see her, she was so devoted to·
him.
Q. Mrs. Gayle, you seem to continue to repeat that Mrs.
Gayle was so devoted to Mr. Roy Henderson, I ask you if there
was any specific instant other than the two things you mentioned?
·
A. They are the two· things that is all I know of if 1
had a chance to think it over, she was ·boarding he.re and., I.
knew her affection for Roy, she confided in me what she:
would do for him, I don't think there was much more she could
say, she felt like Roy was her own child.
Q. Did Mr. Raymond Henderson visit Mrs. Gayle from
time to time while she was living with you?
A. Yes, he would come up the first of the week
page 26 ~ he would· come· to see he.r.
Q. Then it was customary for both Mrs. Raymond Henderson and Mr. Roy Henderson to visit her when
they were in the community?
A. Yes.
Q. Both of them dropped in?
A. Yes, brother and sister· you know.
Q. You stated a moment ago that following your .read-·
ing and mailing of this letter that .Mr. Radford read to you,
that you do not recall any o~er mention of the letter or the
subject matter of the letter, is that correct, the.re was· no more:
mention made of the letter, that was the -end of it?
A. Yes.
Q. Mrs. Myers, you referred to some visits that were

I.
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made to your home by Mr. Roy Henderson and Mr. Raymond
Henderson and I believe you stated Mr. Raymond Henderson
came here and approache.d you about this letter, tell me just
what Mr. Raymond Henderson said, when it was and how it
came about when he visited you and asked ·you about that letter?
A. He came with his wife they got on the subject of this
trial they were going to have and. asked me about this codicil.
and read it to me and I told him it was word for word what
cousin Ellen said then he asked me about testifying, if I would
testify, I made the remark I would not know anything about a
thing unless Charles would tell. me I could and I would not
make a move or do anything about it and he wanted to know
if I would say that he could tell his lawyer that I would not
testify, I said no, I could not do that, I would nof tie myself
up in any way only what Charles would say.
Q. Prior to that had anybody discussed this letter with
you, bad Mr. Roy Henderson talked to you about it?
A. No, I never heard anything about it until Mabel
came he.re.
Q. Do you .mean to say from the time this letter was
mailed by you on Mar.ch 31st or April 1st 193 7 until within
the past month or so you never heard this letter
page 27 ~ mentioned in any way?
A. No ...
Q. You never heard it mentioned at all?
A. No, she had me read it and mail it.
Q. Did Mr. Roy Hende.rson ever mention the letter at
all?
A. No~ I never seen Roy or Annie either until this last
week, I never seen them.
Q. Don't they come to visit here frequently?
A. No. His wife was here a year ago when she came to
see about the home, I have not seen her since Ellen's death but
on~e that was three or four years ago.
Q. How many times in the past year have you seen Mr.
Roy Henderson?
A. I have not seen him at all until last week.
Q. That is Mr. Roy Henderson sitting there?
A. Yes. I have never seen him until he went to Bethle-
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hem the past year, I have not seen him smce cousm Ellen's
death three years ago.
Q. Does he, write to you?
A. No, I have never had a line from him.
Q. Mrs. Myers, when did you first know that Mr. Roy
Henderson intended to offer this letter as a codicil to Mrs.
Gayle's will?
· A. Mabel, Raymond's wife came here one day and said
no one knew she was going to Hancock, no one knew it and
she did not want me to tell s.he had been here, she wanted to tell
me they were going to have this trial and I was to be a witness
and I was shocked to death and Miss Johnson was here, she
said don't get ex.cited over it.
Q. Mrs. Myers, how long ago was that?~
A. About one month ago.
Q. Do you recall the date?
A. No.
Q. But it was about one month ago from this date, today?
A. I suppose it was.
Q. Would it be more than a month?
page 28 ~ A. I would not kn.ow, I did not keep any account
of it.
Q. Was it 1:his fall or last summer, do you recall _the
season?
A. One mc;:mth from now.
Q. That was the first time that you knew Mr. Roy
Henderson was going to offer this letter as a codicil to the will?
A. Yes.
Q. Prior to that time you did not know anything about
the letter or had not heard anything about it since you mailed
it, is that correct?
A. Yes, I did not know anything about it.
Q. Did Mrs. Gayle ever tell you she had made a will?
A. Yes.
Q. Do you recall when she told you that?
A. She told me I guess when she first came here she had
a will made down in Virginia, she had her second will made in
Virginia.
Q. Did she ever talk very much?
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A.

No.
Q. You don't recall any particular conversation about
that will?
A. No.
Q. Did she ever mention to you that Mr. Abbot Hender·.
son was made executor in that will?
A. Yes and she had Mr. Abbot Henderson fix me nicely
in the will.
Q. Just those two things?
A. Yes.
Q. You are sure you don't recall anything else about it?
A. No and she fixed Roy nicely for his old <lays.
Q. The three things she mentioned, Mr. Abbot· Henderson was the executor and you had been provided for and Mr.
Roy Henderson had been provided for, was there any other
conve-rsation?
A. Yes, she told me of all the .rest but she told me I was
'r
taken .care of which I was not.
Q. She did not discuss her property very much, .did she?
A. No, she was not very . much for talking about her
business to any one.
Q. Did she ever tell you that this letter to Roy
page 29 r was intended to b~ a will?
· A. No, she did not say anything about it.
Q. She never said anything to you that she intended it·to
be a will?
A. No, she just had me read it.
Q. I believe you stated after the .reading and mailing,
nothing more was· said about it, is that correct?
A. Yes.
QUESTIONS BY MR. duVALL RADFORD:

Q. Mrs. Myers, Mr. Lambeth asked you to give hjm
some specific things to show the affection of Mrs. Gayle for
Mr. Roy Henderson, in that connection I would like to ask
you, did she or did she not frequently state or talk about Roy
and whether or not she felt any affection, did she show any
affection in what she stated about Roy?
A. Yes, ·all the time.
Q. Did she talk about· him often or not?
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A.

·Q.

Yes.
Did. she correspond with Mr. or Mrs. Henderson very

much?
A. Yes, all the time and Annie principally did all the:
writing for Roy and she was devoted to both of them for that
reason I think.
Q. Did she show any feeling of joy or otherwise upon
receipt of those letters?
A. Always, yes.
Q. Mr. Lambeth asked you whether. o.r not she ever
mentioned this letter after she mailed it and I believe your reply was no, then he asked you whether or not the contents of
this letter was ever mentioned after that, I believe your reply
was no, I will ask you this in that connection, whether or not
after writing that letter and up to the time of her death, did
she ever make any statement about looking after Roy in his
old age or anything about that?
A. Yes, when she would.talk about a letter from.
page 30 ~ Annie or from Roy she would always ·speak something about it and Roy always seemed to have a.
little trouble about money matters and she wanted him in his
old days not to be worried about anything and to fix him well,.
she wanted Roy to be taken care of.
Q. Mr. Lambeth asked you whether or not Mr. RoyHenderson visited Mrs. Gayle about the time of this letter, I
believe your reply was Mr. Henderson visited her frequently~.
that he would see Mrs. Gayle when he was in that se.ction, did·
you ever hear Mr. Roy Henderson in any way try to influ-·
ence Mrs. Gayle as to how she should dispose of her money?
A. No, only she should use the money on herself and not:
leave it for the Hendersons to fight over but use it yourself, get
·
good use of it.
Q. Then you never heard Mr. Roy Henderson in any·
way try to get Mrs. Gayle to leave her property to him?.
A. No, he never mentioned it.
.
Q. Mts. Myers, "ztfter Mrs. Raymond Henderson was/
he-re and talked to you concerning this letter, did you then
write Mrs. Roy Henderson about Mrs. Mabel Hende-rson being
here to see you?
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Rita A. Myers
A.
Q.
A.

Yes.
Did you write immediately?
Not for several days I believe, I told her what she

said.

Q. Then I believe you received a letter from Mrs. Roy
Henderson in answer to your letter? ·
A. Yes.
Q. Mrs. Myers, do you authorize Mr. McKane to sign
your name to this statement that you made?
A. Yes, I do.
MRS. RITA S. MYERS
And furth-er this deponent saith nothing.
GENERAL INTERROGATORY:-Do you know, or
can you state any other matter or thing that may be of benefit
or advantage to the parties· to this cause, or either of them, or
that may be material to the subject of this examination, or the
matters in question between the parties? If yea,
page 3 I r State the Same fully and at large, in your answer.
ANSWER:-1· do not know anything further,
MRS. RITA S. MYERS
STATE OF MARYLAND,
CCUNTY OF WASHINGTON, TO-WIT:
I, C. Welles Little, a Standing Examiner of the Circuit

Court for Washington County,1 do hereby ce,rtify that the
aforegoing deposition of Mrs~ Rita S. Myers was duly ·taken
before me at the place and ·time in the caption mentioned pursuant to the annex notice, given under my hand this, the 13th
· day of December, A. D. 1941.
·
C. WELLES LITTLE"

Statement by the Court:
"Statement by the Court_.
On December 20, 1941, the testimony of a numqe.r of witnesses was heard ore tenus by the Court, at which time contes-
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Rita A .. Myers
tant' s Exhibits A and B were introduced in evidence. The
Court does not recall whether the introduction of the two exhibits was ohje.cted to or not. The reporter, Marcus Bieler,
who took 5aid evidence, the same not having been transcribed,.
is now in the armed services of the United States. 1'
Copy of a .certain indenture of March 17, 1939, Contestant'&
Exhibit No. A In re: Estate of Ellen M. Gayle,
December

20,

1941

''COPY
THIS INDENTURE, made the 17th day of March, A~
D., 1939, between C. W. Hend~rson, Route No. 4, Bethlehem,.
Northampton County, Pennsylvania, party of the first part,.
and the SAUCON VALLEY TRUST COMPANY, a Corporation duly created under and existing by virtue of the Laws:
of the Commonwealth of Pennsylvania, with its place of business in the Borough of Hellertown, County and State aforesaid, party of the second part.
WHEREAS, Ellen M. Gayle, late of Bellvue, Bedford
County, Virginia, died testate November I 6, I 93 8, seised and
possessed of certain real and personal estate, having first madeand published her last Will and Testament bearing date August I 0, I 9 3 4, which Will was duly probated and registered
in the office for the.Register of Wills of Bedford County, at
Bedford, State of Virginia, on December 6, 1~n8, wherein
and whereby she did inter alia devise and bequeath that of the
net personal estat~ one-fourth the~eof should go to C. W. Henderson aforesaid in addition to a special bequest due the said
C. W. Henderson in the sum of ONE THOUSAND DOL-LARS ($1,000.00); and
WHEREAS, C. W. Henderson aforesaid, Legatee under
the Last Will and Testament of Ellen M. Gayle, deceased aforesaid, is entitled to and expects to receive his onepage 3 2 r fourth portion aforesaid when settlement and dis-tribution is made of the said estate; and
WHEREAS, the Saucon Valley Trust Company intends
from time to time to advance to the said C. W. Henderson.

• I
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various sums of money, not exceeding the aggregate amount
of THREE THOUSAND FIVE · HUNDRED DOLLARS
($3,500.00), for which he will execute and deliver to the
Saucon Valley Trust Company judgment notes for the varioti~
sums advanced, payable on demand, with interest; and being
desirous, as far as in him lies, to secure the payment of the
amount of said notes, with interest, unto the Saucon Valley
Trust Company aforesaid, by an assignment or transfer of his
legacy and. interest in the estate of Ellen M. Gayle, deceased
aforesaid;
NOW THEREFORE KNOW ALL MEN BY THESE
PRESENTS, That I, the said C. W. Henderson, for and in
consideration of the premises and for the purpose of securing
the payment of the various sums cf money advanced to me as
aforesaid, with interest, unto, the said Saucon Valley Trust
Company, its successors and assigns, do hereby assign. transfe.r
and set over unto the Saucon Valley Trust Company, its successors and assigns, all my right, title, and interest, property,
claim, and demand cf every kind· and nature whatsoever in law
or equity, vested or contingent of, in and to the estate of Ellen
M. Gayle, deceased, as given and bequeathed to me by her'
Last Will and Testament aforesaid; and I do hereby authorize
and empower the Saucon Valley Trust Company, its successors and assigns, to take, receive, and hold the same· to and for
its and their use, and to give all necessary receipts and a.cquittances. therefor, to an amount sufficient to pay in full the
wbcle of my obligations to the said Saucon Valley Trust
Company, represented by various sums of money advanced to
me by them from time to time, as aforesaid, with interest, and
all costs accrued thereon, saving to me the remainder of /said
share, legacy, or part over the amount sifficient to pay said
mms with interest and costs.
AND I DO HEREBY COVENANT with the Saucon
Valley Trust Company, its successors and assigns, that I will at
the request cf the said Trust Company, from time
page 33 ~ to time and at all times hereafter, execute, acknowledge, and deliver or cause to be acknowledg'.'"
ed, executed, and delivered all and every such further acts, conveyances, and other assurances in the law for the better assuring to the said Trust Company, its successors and assigns, of
the premises in the manner as above conveyed, or assigned, or
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mentioned, and intended to be .conveyed and assigned, as it, the
Saucon Valley Trust Company, its successors and assigns,.
or its Counsel learned in the law shall reasonable advise and
require.
IN WITNESS WHEREOF, th€ said parties have hereunto set their hands and seals the date and year first above.
written.
(Signed) C W. HESDERSON
(SEAL)
SAUCON VALLEY TRUST COMPANY,
By(Signed) V. S. WAGNER,
President..
Witness:
(Signed) . JAMES E. SMITH
ATTEST:
(Signed) THOS. A. PEFFER,
·
Secretary
I, W. A. HENDERSON, Executor of the Last Will and
Testament of Ellen M. Gayle, late of Bellevue, County of
Bedford, State of Virginia, deceased, do hereby honor, acknowledge, and accept service of notice of the above indenture
of assignment, as executed ·by C. W. Henderson, Legatee and
Devisee named under the Will of Ellen M. Gayle, deceased
aforesaid, and further certify that to my knowledge and in my
opinion tpe share of the said C. W. Henderson under said
Will is in excess of the. sum of Three Thousand Five Hundred
Dollars ($3,500.00) .

. . . . . ........... .......... ,
Executor of the Last Will and Testament
of Ellen M. Gayle, Deceased."
•'
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r A certain letter from W. A .. Henderson to Mr. S. S.
Lambeth, Jr. Contestant's Exhibit. No·. B In
re: Estate of Ellen M. Gayle, De.cerriber 20, 1941
"LYNCHBURG, VIRGINIA
October r, I 940

Mr. S. S. Lambeth, Jr.
Bedford, Va.

R. L. Henderson vs. C W. R. Henderson ·

RE:

.63

Estate Ellen M. Gayle

Dear Mr. Lambeth:
Answering your letter of Sept. 28th with reference to tqe
purported codicil held by C. W. Henderson in connection with
the above estate.

In this letter or codicil Mrs. Gayle writes:

·"r

will have Abbot take up the matter with me if I
am spared to get to Virginia".
This was written in April, 193 7. In the summer of that
same year Mrs. Gayle came as usual to our place at Bellevue,
Va. I· saw her on an average of at least on~e a week. It is my
recollection that on one occasion she said: ·
·
"O, Abbot!

I think I will change my will".

Nothing more than that was ever said or done about
changing the will.
I trust this informaticn is what you want.
Yours very truly,
W. A. HENDERSON
W; A. HENDERSON
Executor Estate Ell.en M. Gayle
wah:k"
And new at this day, to-wit:
Circuit Co-µrt of the County of Bedford on Wednesday,
the 1·st day of March, 1944.
This cause, in which all matters of law and fact have been
submitted to the court by consent of the parties, ca111e on th:is
1st day of March, 1944. again to be heard on the papers formerly read, the decrees formerly entered, the depositions of witnesses, and the briefs and arguments of counsel.
Upon consideration of all of which, the court,

page 3 5

r being of the opinion, that the certain paper writing

addressed "My Dear Roy" and signed "Sister
Ella". offered for probate in this court on July 1. I 940, as the
codicil to the last will ·and testament of Ellen M. Gayle ( which
said last will and testament bear~ date of August 10, 1934,
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and which was admitted to probate in the clerkt s office of this court on Decem her 6, 1 9 3 8) is the true and valid codicil to
said last will and testament, it is so ADJUDGED, ORDERED
.and DECREED.
And the court. being of the opinion that, by virtue of said
codicil, C. W. R. Henderson is entitled to those portions, both
principal and in.come, of the estate which said will provided for
Ernest C. Henderson, now deceased, it is so ADJUDGED,
ORDERED and DECREED.
And it is further ADJUDGED, ORDERED and DECREEP that W. A. Henderson, Executor of the Estate of
Ellen M. Gayle, shall forthwith pay to said C. W. R. !i'enderson (through Radford and Foster, his attorneys, who shall obtain and deliver to said executor a proper voucher therefor)
all amountis, both principal and income, which said will provided should be paid to Ernest C. Henderson.
And Raymond L. Henderson, the other party to this. pro.ceeding, and contestant as to said codicil, having signified his
intention to present to the Supreme Court of Appeals of Virginia his petition for an appeal from this decree, it is ORDERED that the operation of this decree be suspended for a period
of ninety (90} days. from the entry hereof, upon the execution
by said Raymond L. Henderson, or someone for him, of a -suspending bond in the penalty of Five Hundred Dalla~
{$500.00). conditioned according to law.
By reason of the inability to locate the original 1et-page 3 6 ~ ter beginning "My Dear Roy" and ending "Sister
Ella", which was admitted to probate as a .codicil
to the foregoing will of Ellen M. Gayle, it is agreed between
counsel fair the appellant and appellee, respectively, that the
following letter is an exact .copy of the aforesaid codicil admitted to probate by the foregoing decree.
''My Dear Roy:
I will now have to make a change in my will. The bequest to Cora I now want to gp, to you and just keep this for
business like transfer. I- will ha;ve Abbot take up the matter ,
with me if I am spared to get to Virginia. Another matter is
in regard to dear Earnest. I also want you to have what I
planned for him; if he should be living you are to have it just

R. L. Henderson vs. C. W. R. Henderson

;~6 5

the same as he is provided for as long as he lives by the arrangement made by Mr. McClay. I want you and yours to
have what I planned to give Cora and Ernest. Just hold this
little piece of paper in case there should be trouble. I have planned for Brother also for tbe Ripple boys and the McClay chil ..
dren. Mr. McClay asked me to leave them nothing but I cannot
do that after all their kindness to me. Mr. McClay said he had
an abundance for them. This is a private note for you. I do not
want it known in Hancock. I of course will come to Ernest's
aid if Raymond should not have sufficient to make him comfortable. Raymond· told me he had sufficient. I am so an ..
xious for you, Annie and your family to be cared for in your
old age.
Sister Ella.''
.,
In testimony of the foregoing consent agreement, we
hereunto sign our names as counsel respectively for the appellant and the appellee.
S. S. LAMBETH, JR.
Counsel for Appellant.
RADFORD and FOSTER,
By MURRAY A. FOSTER,
Counsel for Appellee.
Virginia:
CLERK'S CERTIFICATE
page 37 ~
In the Clerk's Office of the Circuit Court of the County
of Bedford.

L V. W. Nichols, Clerk of the Circuit Court of the County
of Bedford, Virginia, do hereby certify that the foregoing is a
true transcript of so much of the record as was designated in the
chancery cause pending in said Court Re: Estate of Ellen M.
Gayle, deceased, and I further certify that notice required by
Section 6339 of the Code of Virginia was given to the appellee and legal service accepted for him by counsel.
Given under my hand this the 23rd day of May, 1944.
V. W. NICHOLS,
Clerk of the Circuit Court of the
County of Bedford, Virginia.
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A Copy-··Teste:
J ... W: HUTTON,
Deputy Clerk.
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