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V I R G I N I A:
IN THE CIRCUIT tOURT OF THE CITY OF PETERSBURG
ABE SHEPARD,
Administrator of the Estate of
Ernestine Shepard,

)
)
)
)
)

Plaintiff,

)
)
)
)
)

v.

CAPITOL FOUNDRY OF VIRGINIA, INCORPORATED,
a Virginia corporation,
LORENZO DARNELL WALKER,.
)
JACK P. GUTHRIE, JR.,
)
and
)
JAMES TAYLOR, trading as AUTO DETAIL CENTER, )
)
)

Defendants.
serve:

capitol Foundry of Virginia, Incorporated
A Virginia corporation
~ Lawrence R. Siegel, Registered Agent
one Columbus Center, Suite 900
Virginia Beach, Virginia 23462
Lorenzo Darnell Walker
2111 Van Dorn Street
Petersburg, Virginia 23803
Jack P. Guthrie, Jr.
913 VA Beach Blvd. Lot 173
Virginia Beach, Virginia 23451
James Taylor, trading as Auto Detail Center
311 North Crater Road
Petersburg, Virginia 23803
MOTION FOR JUQGMENT

The plaintiff Abe Shepard, Administrator of the Estate of
JUTHBERT
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Ernestine Shepard, by counsel, states:
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on or about April 23, 1996, Ernestine Shepard ("Mrs. Shepard 11 )
was involved in a motor vehicle accident (the "Accident") at
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2.

At the time and place of the Accident, the defendants Lorenzo
Darnell Walker ("Mr. Walker") and Jack P. Guthrie, Jr. ("Mr.
Guthrie")

owed Mrs.

Shepard the duty to operate a motor

vehicle with reasonable care.
3.

As explained in more detail in the counts below, Mr. Walker
and Mr. Guthrie negligently breached this duty.

4.

As a direct and proximate result of this negligence of Mr.
Walker and Mr. Guthrie:
4.1

Mrs. Shepard died.

4. 2

Mrs. Shepard received medical and hospital care furnished
by the United States, and the plaintiff therefore prays
for recovery from the defendants of the reasonable value
of medical care and treatment furnished by the United
States; said recovery is sought for the sole use and
benefit of the United States in accordance with 42 u.s.c.
S 2651 et seq., with the consent of the United States and

pursuant to va. Code§ 8.01-37.1.

The statutory bar has

been codified as u.s.c. S 3106.

s.

On or about May a, 1996, the plaintiff qualified

f~r

and was

duly appointed the Administrator of Mrs. Shepard's estate by
the Circuit court of the City of Petersburg, Virginia.
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6.

Mrs.

Shepard died

intestate,

survived

following

statutory beneficiaries per Va. Code 58.01-53:

.

6.1

Her husband, Mr. Abe Shepard.
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6.2

Her daughters:
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Sandra Lynn Bennett, Marion Fay Shepard,

and Linda Ann Shepard •
2

.

2

6.3

Her sons:

Randy Irvin Shepard, Merritt Lewis Shepard,

and Abe Shepard, Jr.
7.

By reason of Mrs. Shepard's death, the statutory beneficiaries
have sustained the damages itemized in ya. Code §8.01-52 (15).

a.

I respectfully request a jury trial.
COUNT I

(Liability of Lorenzo Darnell Walker and
James Taylor, t/a Auto Detail Center)
9.

I hereby incorporate by reference

pa~agraphs

1 through 8,

above, as if set forth in full in this Count.
10.

In numerous ways,

the

defendant Mr.

Walker

negligently

breached his duty to Mrs. Shepard to operate a motor vehicle
with reasonable care, including:
10.1 Failure to operate a motor vehicle at a reasonable and
lawful rate of speed under the circumstances and traffic
conditions then and there existing.
10.2 Failure to keep a proper lookout.
10.3 Failure to keep a motor vehicle under proper control.
10.4 Violation of

va.

code S 46.2-853, which states:

A person shall be guilty of reckless driving who
drives a vehicle when not under proper control or
with inadequate or improperly adjusted brakes on
any highway in the Commonwealth.
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11.

The actions of Mr. Walker constituted willful and wanton
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conduct and/or conduct in conscious disregard for the rights

700 EASI' W.IN STREET

of

.

5Un'EI601
IUC:HiotCHD.
VSP.OINIA ZJZI9
1804) 64l-JIOO

.

others

(including

Mrs.

Shepard)

and/or

criminal

indifference to civil obligations owed to Mrs. Shepard.
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12.

When the accident happened, Mr. Walker was an employee of the

defendant James Taylor, trading as Auto Detail Center, and was
acting within the scope of such employment.
COUNT II
(Liability by Jack P. Guthrie, Jr. and
Capitol Foundry of Virginia, Incorporated)

13.

I hereby · incorporate by reference paragraphs 1 through 8,
above, as if set forth in full in this count.

14.

In numerous ways,

the defendant Mr.

Guthrie negligently

breached his duty to Mrs. Shepard to operate a motor vehicle
with reasonable care, including violation of ya. Code S 46.2888, which states:
No person shall stop a vehicle in such manner as to
impede or render dangerous the use of the highway
by others, except in the case of an emergency, an
accident, or a mechanical breakdown. In the event
of such an emergency, accident or breakdown, the
emergency flashing lights of such vehicle shall be
turned on if the vehicle is equipped with such
lights and such lights are in working order.
A
report of the vehicle's location shall be made to
the nearest law-enforcement officer as soon as
practicable and the vehicle shall be moved from the
roadway to the shoulder as soon as possible and
removed from the shoulder without unnecessary
delay.
If the vehicle is not promptly removed,
such removal may be ordered by law-enforcement
officer at the expense of the owner if the disabled
vehicle creates a traffic hazard.
15.
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When the accident happened, Mr. Guthrie was an employee of the
defendant Capitol Foundry of Virginia, Incorporated and was
acting within the scope of such employment.
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WHEREFORE Abe Shepard, Administrator of the Estate of
Ernestine Shepard, demands judgment against capitol Foundry of
Virginia, Incorporated, Lorenzo Darnell Walker, Jack P. Guthrie,
Jr., and James Taylor, trading as Auto Detail Center, all jointly
and

seve~ally,

in the amount of seven million

and no/lOOths

dollars ($7,000,000) compensatory damages plus judgment against
Lorenzo Darnell Walker in the amount of five hundred thousand and
no/lOOths dollars ($500,000) punitive damages, plus interest from
the date of the Accident and costs.

ABE SHEPARD
Administrator of the Estate of
Ernestine Shepard

BY~~,~~
\t..~ot!k
•\
unsel
Charles H. CUthbert, Jr.
Margaret cuthbert Broaddus
cuthbert Law Offices
A Professional corporation
220 North sycamore Street
Petersburg, Virginia 23803
L:09.501
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Instruction No.

f-t__

The amount sued for is not evidence in this case; you should not consider it in a.rrlving at
the amount of your verdict, if any.

6

.
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·:
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Verdict Form
We, the jury, find in favor of the plaintiff Mr. Shepard, Administrator of the Estate of
Ernestine Shepard, and against Capitol Foundry and Mr. Guthrie. We assess damages in the
00

total amount of$ l~ JQQ, 000 -:-'We direct that the total damages be distributed as follows:

l0 0, (')00

to

Abe Shepard, husband

$

to

Linda Shepard, daughter

$

to

Marion Shepard, daughter

$ I 00;) OCJO oo_

to

Merritt Lewis Shepard, son

$ 1

to

Randy Shepard, son

$ 1 O(),, orJn~

to

Sandra Bennett, daughter

$

1001 000~

to

Abe Shepard, Jr., son

$

IOQ,OCX)~

1

1

1oa} oc.o

.Q.2_

Q.Q..

oq ooo.Q.Q._

As to interest [check one]:
1. _ _ _ _ We do not award interest.

2.

1/
..

Weawardinterestfrom

4-[ 23}0Cb on$ l) IOQ,OCCJ E:9-.
[date]

[amount]

(.ilvwn 0' cQ-uo_;-~
Foreperson

We, the jury, find in favor of the defendants Capitol Foundry and Mr. Guthrie, and against

Mr. Shepard, Administrator of the Estate of Ernestine Shepard.

' / Foreperson
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF PETERSBURG
)
)
)
)
)
) Case No: CL96-217
)
)
)
)
)

ABE SHEPARD, Administrator of the
Estate of Ernestine Shepard,
Plaintiff,

v.
CAPITOL FOUNDRY OF VIRGINIA,
INCORPORATED, ET AL.,
Defendants.

CAPITOL FOUNDRY OF VIRGINIA, INC.'S AND
JACK P. GUTHRIE, JR.'S MEMORANDUM IN SUPPORT
OF MOTION TO SET ASIDE THE VERDICT OR, IN THE
ALTERNATIVE. TO REDUCE THE VERDICT AND MOTION TO RECONSIDER
COME NOW the defendants, Capitol Foundry of Virginia ("Capitol Foundry'') and Jack
P. Guthrie, Jr. ("Guthrie"), by counsel, and in support of their Motion state as follows:

FACTS AND UMITED PROCEDURAL IDSTORY
This is a wrongful death action brought by Abe Shepard. The decedent, Ernestine
Shepard, was the wife of Abe Shepard. Ernestine Shepard was also survived by six adult
children. Ernestine Shepard died as a result of the accident that occurred on April23, 1996. Jack
Guthrie was driving a loaded flatbed, for Capitol Foundry, when his tractor-trailer truck blew out
a tire on a highway near Petersburg. He drove to a tire store, Leete Tire, in downtown
Petersburg, on East Bank Street. East Bank Street is a two-lane, one-way road. Because Leete•s
lot was full and another truck was soon to pull out, Guthrie stopped the car on East Bank Street
near the parking lot. It was admitted that Ernestine Shepard pulled up safely behind ~e tractortrailer. However, after she was stopped, she was rear-ended by a car driven by Darnell Walker
and her truck went into the rear of the tractor-trailer. There was no eviden e a ¥ I J 1 E D

, SEP 1 8 2000
1
~ ~ BenJamin o. Scott

r1 Cled<. Clroull Court
CAtANhtlm.

8
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Walker rear-ended Mrs. Shepard's vehicle and then fled the scene. Mr. Walker pled guilty to
felony hit and run.
Mrs. Shepard was 67 years old when she died. Mr. Shepard was 83 years old at trial. All
of Mrs. Shepard's children, ages 33 to 47, are successful adults. One of her six children did not
testify. There was no evidence at trial of economic loss, medical bills or funeral bills. None of
the statutory beneficiaries received medical care, treatment or counseling. The claim was for
emotional loss only.
A jury trial of this case was held on August 15 and 16, 2000, and a transcript of closing
arguments is attached as Exhibit A (hereafter "Trial Tr. ").

Mr. Cuthbert told the jury that it could "execute justice by the amount of your verdict."
Trial Tr., p. 4. Mr. Cuthbert went on to advise the jury to tell Mr. Shepard and the children of
Mrs. Shepard what value you place on the losses ''by the size of your verdict." Trial Tr., p. 13.

Mr. Cuthbert then made additional improper.statements:
The law allows me to talk with you about the amount of your
verdict, and I have made an enlargement of the verdict form
because it is a little bit complicated. And it allows you to fill in the
blanks. It asks you to fill in the blanks.
We assess damages in the total amount of blank. We direct that
the total damages be distributed as follows: And the Shepard
family asks that you award Mr. Shepard $1 million, and each child
$500,000, for a total of$ 4 million, including the $500,000 for
each child.
The family also ask you to award interest. So much time has
passed, and the company has bad this money and the Shepards
haven't. And that's not right.
I know that when I miss my credit card payment for one month,
my next bill has an interest charge in it. And the defendants have
bad the Shepard's family money for over four years.

2

9

So down here, as interest, check one. We ask you to check, we
award interest from the date of death, which is April the 24th of'96,
on the-you can write in here that this is your decision, total
amount. And then the foreman signs.

As you might imagine, the ramifications of your verdict are
profound for Mr. Shepard and the children. A modest verdict
would simply be the final indignity for which Ms. Shepard's family
has had to deal.... In short, do not visit upon Ms. Shepard's
family the ultimate indignity of undervaluing the depth of the loss
that they have suffered on account of the death of their wife and
their mother.
Trial Tr., pp. 17-18. After a few more sentences, Mr. Cuthbert concluded his initial closing
argument.
Counsel for defendants moved for a mistrial1, arguing that Mr. Cuthbert violated the
statute allowing a plaintiff to only mention the amount sued for to the jwy and arguing that Mr.
Cuthbert made inflammatory remarks to the jury:
Judge, I move for a mistrial at this time. The rule says - Mr.
Cuthbert is allowed to mention to them one time that amount sued
for. He did not do that. He mentioned the amount, how it should
be distributed, and also tried to inflame this jury by saying a
defense verdict would insult them. And he made inflammatory
remarks during the opening statement, and I think basically - I ask
the case to be declared a mistrial.
Trial Tr., p. 19. The Court overruled the motion, but cautioned Mr. Cuthbert outside the hearing
ofthejury. Trial Tr., p. 19.
Defense counsel gave his closing argument. Mr. Cuthbert followed with his final closing
argument. He was fairly brief. Trial Tr., pp. 32-35. However, even after defense counsel had
twice moved for a mistrial, Mr. Cuthbert told the jwy the following:

1

Defeose counsel previously moved for a mistrial after the testimony of Dr. John Daniel.

3
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Let me ask you to look at it this way:
Do you want tractor-trailer drivers to come into Petersburg and
stop in heavily traveled areas in the middle of the ro~ get out of
their cab for 20 minutes? Is that what you want? What does that
do to the lives of the people of the City of Petersburg?
That is negligence, and that's what happened here. And you are
the only people in a position to protect the people of Petersburg
from that kind of thing happening again.

In closing, let me simply tell you that I will be here with Mr. Abe
Shepard, Sr. and the six children and await your justice and your
verdict.
Trial Tr., p. 33, line 18- p. 34, lines 1-2; p. 34, line 24- p. 35, line 1.
The written words do not fully capture the emotion and vehemence expressed by Mr.
Cuthbert in making these statements to the jury. Immediately after the jury left the courtroom.,
~Trial

Tr., pp. 34-36, defense counsel moved for a mistrial, stating:

In his closing argument, Mr. Cuthbert, I believe, improperly asked
this jury to send a message to these defendants, to protect the
people of Petersburg. That is clearly not argument-not proper
argument. It is inflammatory. It has tainted this jury so they
cannot give a fair verdict, and I ask the Court to enter a mistrial at
this time.
The Court ruled this motion untimely. Trial Tr., p. 36-37.
The jury then deliberated and returned a verdict for the plaintiff. The verdict was for
$1.7 million dollars-$1.1 million for Abe Shepard (higher than the amount asked for by Mr.
Cuthbert), and $100,000 for each of the six children (one of whom did not come to trial or
testify). The jury awarded interest from April 23rd , 1996(even though Mr. Cuthbert asked for
interest from April241h, 1996). Preliminary calculations by defense counsel reveal that the
interest would raise the amount owed, if the verdict were entered by the Court, to approximately
$2.3 million.

4
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Once the jury left the courtroom, defense counsel moved to set aside the verdict. Defense
counsel argued the verdict was excessive and moved for a mistrial on the basis of Mr. Cuthbert's
inflammatory remarks in closing argument. Trial Tr., p. 40. Defense counsel also argued that
the verdict should be set aside for insufficient evidence to show that Guthrie was negligent and
that he was the proximate cause of Ms. Shepard's death. Trial Tr., p. 40.
The Court overruled defense counsel's motions with regards to the insufficiency of the
evidence. Trial Tr., p. 41. However, the Court stated:
But I do ~ even though I have indicated that the comments in
terms of a mistrial weren't appropriate, that this verdict may be a
result of inflamed passion because of what I deem to be totally
improper argument punishing the truck driver, punishing truck
drivers in general. This was not a punitive damages case.
Trial Tr., p. 41. The Court allowed both parties to brief the issue. Trial Tr., p. 41.

ARGUMENT
I.

THE VERDICT SHOULD BE SET ASIDE :THE VERDICT, THE SIZE OF THE
VERDICT, AND THE FACT THAT PLAINTIFF'S COUNSEL MADE CLEARLY
PREJUDICIAL COMMENTS IN CLOSING ARGUMENT COMPEL THE
CONCLUSION THAT THE VERDICT WAS AFFECTED BY PASSION AND/OR
PREJUDICE.

A.

A trial judge has the power and duty to correct an unfair verdict.

"A motion for new trial should be granted when it appears that justice has not been
served by the present trial." Virginia Civil Benchbook for Judges and Lawyers, 1999 Edition. 2

In fact, the Virginia Supreme Court just recently stressed this point in Cantrell v. Crews, 259 Va.
47, 50 (2000):
Parties to litigation are entitled to a fair and impartial trial by a
jury of persons who "stand indifferent in the cause." [T]he right to
a fair and impartial trial in a civil case is as fundamental as it is in a
criminal case. The civil courts constantly strive to protect that
2

While it is preferable to make a motion for a new trial prior to enlly of the judgment on the verdict, which was
done in this case, the Court has the power to grant a new trial within 21 days after judgment is entered. Rule 1:I.
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right. It lies at the very basis of organized society and confidence
in our judicial system.
"Courts have the duty to correct a verdict that plainly appears to be unfair or would
result in a miscarriage of justice." Poulston y. Rock, 251 Va. 254,258 (1996). In Poulston, the
Court at page 258 set out some circumstances which justifY setting aside a verdict:
Circumstances which compel setting aside a jury verdict include a
damage award that is so excessive that it shocks the conscience of
the court, creating the impression that the jury was influenced by
passion, corruption, or prejudice; that the jury has misconceived or
misunderstood the facts or the law; or, the award is so out of
proportion to the injuries suffered as to suggest that it is not the
product of a fair and impartial decision.
See also Hogan y. Carter, 226 Va. 361,372 (1983)(Trialjudge "has both the power and the duty
to correct a verdict which he finds so excessive as to shock the conscience of the court m: to
compel the conclusion that the verdict was the product of passion or prejudice or some
misunderstanding of the facts or the law.")(Emphasis added).
Importantly, the Supreme Court in Rinehart & Dennis Co. v. Brown, 137 Va. 670,677
(1923), has also stated that in a case where liability is contested, any award, whether or not
excessive, may be set aside due to improper remarks of counsel:
It was not said that the existence of prejudice on the part of the jury
could be ascertained~ by determining whether the verdict in..it&
amount disclosed prejudice or disregard of the evidence. In that
particular case it did ...but that was not announced as a universal
rule. There may be cases in which the evidence may not warrant
any recovery by the plaintiff, or the evidence leaves doubtful if the
plaintiff is entitled to recover, where a verdict for the plaintiff for
any amount may be said to have been induced, or certainly
influenced, by the improper remarks of counsel. In such cases the
verdict should be set aside. (Emphasis in original.)

6
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This court has the power to review the record, including all remarks of counsel, to
detennine if defendants received a fair and impartial trial. As the Supreme Court stated in
Lorillard Co. v. Clay, 127 Va. 734, 154-55 (1920):
[W]e are asked to take a retrospective view of all of the
remarks of counsel, both those that were and those that were
not excepted to, so as to see the atmosphere created by them
surrounding the jury at the time they were rendered.
(Emphasis added.)

***

[T]here are cases in which ... the effects of the mere
statements of counsel, cannot be adequately overcome by a
subsequent direction to the jury to disregard the objectionable
evidence or statements ••..
We must consider, then, whether the amount of the verdict
was such as to indicate that the jury were probably
improperly influenced by the remarks of counsel.
When evidence suggests that a verdict is affected by improper argument, the court has
several options. The trial court may set aside the verdict and remanded for a new trial, on
damages or all issues, at the court's discretion. Va. Code§ 8.01-383. In determining if a verdict
is unfair and how to correct that verdict, the trial judge's decision is given broad deference and
will not be reversed unless the record plainly shows an abuse of discretion. Hogan, 226 Va. at
372-373; Poulston, JliPii. at 258-59 ("Setting aside a verdict as excessive ... is an exercise of the

inherent discretion of the trial court....") This is largely because trial judges are in the unique
position to assess the demeanor and tone of speakers and assess the reaction of the jurors to what
they see and hear. Hogan, 226 Va. at 373.
The trial judge is more than a mere umpire in the trial of a common
law action. Whether or not the sum awarded by the jury is
inadequate or excessive is a legal question addressed to the sound
discretion of the court, to exercise his supervisory power over
verdicts to prevent gross miscarriage ofjustice. There are many

7
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incidents which occur in the trial of a common law case which a
trial judge obseJVes but which cannot be reproduced in the cold
printed page. When, therefore, the trial court has made his ruling
on such questions, it will not be disturbed by this court, unless it
appears that there has been an abuse of his legal discretion.
American Oil Co. v. Nicholas, 156 Va 1, 12(1931). More deference is given to a trial judge's
decision to grant a new trial than in refusing one because a new trial is not a final adjudication.
Stubbs y. Cowen, 179 Va. 190,198(1942).
A trial judge that finds a verdict is excessive due in part to prejudicial comments by
counsel may also make an order of remittitur. A remittitur order makes the prevailing party
accept an amount that the trial judge determines is fair or submit to anew trial. Va Code§ 8.01383.1(A). If there is no objective standard to measure the damages, the trial judge must use his
sense ofjustice and fairness to correct the unfair verdict. If the trial judge ordering remittitur
"considered factors in evidence relevant to a reasoned ev~luation of the damages incurred and to
be incurred, his order will not be disturbed on appeal if the recovery after remittitur bears a
reasonable relation to the damages disclosed by the evidence." Bassett Furniture v. McReynolds,
216 Va 897,912 (1976)(Upholding an order for a plaintiff rendered a paraplegic to remit
$450,000.00 of a one million dollar verdict).3
If a trial judge orders a new trial, directly or as an option on remittitur, the judge should
order the new trial on &I issues if it is not clear to the court that the prejudice or misconception
resulting in the excessive verdict did not also taint the jury's finding on the issue ofliability.
Rutherford y. Zearfoss, 221 Va 685 (1980).

3

Attached as Exhibit C are trial reports involving decedents with settlements in the range of $250,000.00 to
$330,000.00.
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B.

Mr. Cuthbert made improper arguments calculated to inflame the
minds of jurors and there should be a new trial on liability and damages.

It is well settled in Virginia that it is improper to inject into arguments of counsel

statements calculated to inflame the minds of jurors, tending to produce verdicts as a result of
prejudice rather than a calm consideration of the evidence. Norfolk & Western R,y. Co. v. A. C.
Allen & Sons, 122 Va. 603, 617-18 (1918). Arguments which appeal to the passions or
prejudices ofjurors or appeal to them on a personal level are improper. !d.; Lorillard, supra.
Some improper remarks cannot be overcome and may prejudice the verdict. Lorillard, 127 Va.
at 154-55. In Atlantic Coast Realty y. Robertson, 135 Va. 247,263 (1923), the Court stated as
follows:
While it is undoubtedly true that an attorney must be always
faithful to the interests ofhis clients and fearless in his advocacy of
their rights, it is likewise true that he must be just to opposing
litigants and witnesses and always respect their rights ....he has no
right to testifY in argument nor to assume that there is evidence
which has no existence, nor to urge a decision which is favorable
to his client by arousing sympathy, exciting prejudice, or upon any
ground which is illegal. Sometimes the impropriety is so serious in
character that its evil effect cannot be corrected by the trial judge.
If the ethical rule which usually actuates lawyers of the highest
type in the conduct of litigation is not sufficient to control those
who fail to observe it, the courts, however reluctant they may be to
limit freedom of discussion, or to penalize a litigant for the
transgression of his attorney, will be forced to curb this growing
evil. (Emphasis added).
In Rinehart & Dennis Co. y. Brown, supr(b 137 Va. at 679, the Supreme Court stated as

follows:
All that can be safely laid down is, that whenever in the exercise of
sound discretion it appears to the court that the jury may have been
influenced as to their verdict by such extrinsic matters, however
thoughtlessly or innocently uttered, or that the statements were
made by counsel in a conscious and defiant disregard of his duty,
then the verdict should be set aside.

9

16

In the case at bar, the remarks by Mr. Cuthbert were not "innocently uttered." They were

intentional and calculated to (1) appeal to jurors prejudice against truck drivers and trucking
companies and (2) passion to protect the streets of Petersburg, and (3) to inspire the jury to
punish defendants. They were prepared remarks intended to inflame the passions of the jury on
the issues ofliability and damages.
This case involved hotly contested issues of liability relating to negligence, causation and
superseding causation. The statements were so outrageous and so inflammatory that they could
not help but to have prejudiced the jurors against these defendants on the issues of liability and
damages.

~Rinehart

& Dennis Co, .&lQn:B at 677; Rutherford v. Zearfoss, infra. This is

manifested by the fact that the jury gave Mr. Shepard, husband of the deceased, even more than
Mr. Cuthbert requested. What probable explanation can there be for giving Mr. Shepard In.Qm
than asked for, other than being inflamed by Mr. Cuthbert's remarks? Mr. Cuthbert asked the
jury to "send a message" and punish defendants, and that is what they did.
That the jury was inflamed is also manifested by the fact that Mr. Shepard received
~

times the amount of the other statutory beneficiaries. In addition, one of the statutory

beneficiaries, Merritt Shepard, received $100,000.00, like the other statutory beneficiaries, even
though he did not appear at trial and did not testify, and there was virtually no evidence at trial
relating to his damages or relationship with his mother. Merritt Shepard has been in Germany
for eight years. Yet, this inflamed jury gave him the same amount as the other children who
testified.
The fact is that none of the statutory beneficiaries suffered any loss of income. There
was no evidence of any funeral bills or medical expenses. There was no evidence that the
activities of the children had changed in any significant degree. Their careers were not banned.
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Their physical and mental health had not deteriorated. Mr. Shepard, the widower, still lives in
the same house. He was living with Marion Shepard and Linda Shepard in April 1996 and living
with Marion at the time oftrial. He has Jots of fiiends. He has the same hobbies and activities.
He has not seen any doctors or counselors. He still hunts and fishes. He gardens. He is close
with all his children. He was close with his grandchildren. He sees many of his children and
grandchildren regularly. He goes to the same church and church group regularly.

~

excerpts

of the testimony of beneficiaries attached as Exhibit B.
In addition to arguing that the defendants should be punished and that the jury should

"send a message," Mr. Cuthbert made continued and persistent efforts to inflame the passions of
the jury and to create an atmosphere where these defendants could not receive a fair and
impartial trial:
(1)

He advised the jury that justice would be served not by adhering to the law and

evidence, but "by the amount of your verdict."
(2)

Rather than simply mentioning the amount sued for as set out in Va. Code§ 8.01-

379.1, he asked for a specific amount for each statutory beneficiary and used an enlarged verdict
form to till in the blanks for the jury.
(3)

He inflamed the jury on the issue of interest. He argued that Capitol Foundry

"has had this money and the Shepards haven't. And that's not right." The statement is
inflammatory and incorrect. It implies wrongdoing by Capitol Foundry. It was also wrong to
suggest Capitol Foundry had $4 million lying around collecting interest. The Court may recall
that Mr. Cuthbert objected to any evidence as to the size of Capitol Foundry, but yet he told the
jury that Capitol Foundry had this type of money. It is improper to argue the financial condition

of a party.
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(4)

He improperly placed the argument for an award of interest on a personal level

when he talked about his credit card payments. He then said that the "defendants have had the
Shepards' money for over four years," and this is both incorrect and inflammatory.
(5)

He improperly appealed to the passions of the jury and appealed to them on a

personal level by arguing that a modest verdict would be the "final indignity" with which Mrs.
Shepard's family has to deal. Arguments to appeal to jurors on a personal level are improper.

Mr. Cuthbert's remarks were intentional and calculated. They were not invited by any
argument of defense counsel. The statements produced a condition and an atmosphere that
could not have let this jury impassionately apply the facts to the law. The atmosphere was so
tainted that the entire verdict should be set aside and a new trial on all issues be ordered.
In Rutherford y. Zearfoss, !YI2IB·, the Supreme Court upheld the trial court setting aside a

1.5 million dollar verdict as excessive and ordering a new trial on liability and damages.
Plaintiff alleged medical malpractice caused him to be born with cerebral palsy. !9. at 686. The
trial judge weighed the plaintiff's age and other factors and found it significant that there were no
damages for medical bills or lost earning capacity. kl. at 689. The trial court found the verdict
excessive and also found "other grounds for setting aside the verdict." ld. The trial judge "was
satisfied that the jury was influenced by sympathy for the plaintiff." ld. The Supreme Court also
upheld the trial judge's ruling to have a new trial on liability and damages and quoted with
approval the trial judge's opinion at page 690:
The issue of liability in the instant case was hotly contested; and,
although the evidence was sufficient to support a verdict in favor
of either party, there was no clear preponderance of the evidence in
favor of either. Furthennore, it is not clear to the Court that the
misconception of the jury from which the excessive verdict
resulted did not also taint the finding of the jury on the issue of
liability. This being the case, it is the opinion of the Court that the

•
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interest of justice would be best served by granting the defendant a
new trial on all issues.
~Albemarle

Oil & Gas y. Walton, 162 Va. 373,377 (1934)(holding trial court erred in

ordering a new trial on damages only where "[u]nder the facts and circumstances of this case we
think it is not possible for the court to say that ... the jury was not influenced by the same mental
attitude which led it to find for the plaintiff....").
In the Allen & Sons case, plaintiffs counsel made remarks calculated to inflame the

juror's prejudices against corporations. Counsel argued to the jury that the defendant corporation
was "going along and damaging these plaintiffs with impunity!" and "disregard[ed] the law of
God and man." 122 Va. at 615. The defendant railroad company had allegedly damaged a
downstream mitt owner when it drew water from a creek. The court reasoned that counsel's
argument was improper because the case was not a proper one for punitive damages. ld.. at 616.
Counsel's argument clearly asked the jury to punish the corporation for its acts. The jury
ultimately awarded no punitive damages, but it did award the plaintiff an award of compensatory
damages for the exact amount claimed by the plaintiffs.

MI.. at 617-18. The court, considering

the improper argument calculated to inflame the juror's and the verdict, reasoned that it could not
find that the error was harmless. hL. The Court thus set aside the jury's verdict for the plaintiff
because of these improper remarks by counsel. hL.
In the case at bar, as in Allim, improper remarks were made by counsel. With interest,

the jury awarded about 2.3 million dollars. The jury awarded Mr. Shepard 1.1 million, plus
interest from April23, 1996, IIlQR than requested. The jury awarded every child $100,000, even
though there was JlQ evidence about one child's relationship with Mrs. Shepard. Mr. Shepard,
age 83, received~ times more than the other beneficiaries. The jury not only awarded
interest for the past four years, but awarded interest from the day~ Mrs. Shepard died. Mr.
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Cuthbert asked the jury to punish these defendants and that is what the jury did. The verdict
should be set aside and a new trial ordered on liability and damages.
II.

MOTION TO RECONSIDER RULING ON TIMELINESS OF OBJECTION TO
REMARKS TO PUNISH DEFENDANTS.

In addition to setting aside the verdict for reasons set out in Part I, the court has the power
to reconsider its ruling on the timing of defense counsel's motion for mistrial right after the jury
retired. In other words, the court can still declare a mistrial regardless of the amount of the
verdict. The rule in such a situation is as follows:
It is difficult to make hard and fast rules regarding this subject.

We are unwilling to say that in all cases an objection to improper
argument and a motion for a mistrial therefor will come too late,
after the case has been given to the jury but before the verdict.
There may arise cases in which that procedure might be justified.
Cases must be reviewed, when they arise, upon the attendant
circumstances. To prevent a manifest injustice there may be cases
in which a delayed objection and a motion for a mistrial may be
entertained by the court after the jury has been given the case, but
such cases would certainly be exceptional.
Brann y. F. W. Woolworth, 181 Va. 213,223 (1943). Due to the circumstances ofthis case,
manifest injustice would occur if a mistrial is not declared. Mr. Cuthbert's remarks about
punishing truck drivers were (1) intentional; (2) outrageous; (3) not invited by defense argument;
and (4) designed to be at the end of the argument to send the jury out inflamed. Thus, defendants
respectfully request the court to reconsider its previous ruling at trial and declare a mistrial and
order a new trial on liability and damages.
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CONCWSION

For the foregoing reasons, defendants request a new trial on liability and damages.
CAPITOL FOUNDRY OF VIRGINIA, INC.
JACKP. GUTHRIE, JR.

~__,.__--~-----Of Counsel

By:._·
W. F. Drewry Gallalee (VSB # 20561)
Williams, Mullen, Clark & Dobbins
1021 East Cary Street
P. 0. Box 1320
Richmond, VA 23218-1320
(804) 783-6460
(804) 783-6507 (FAX)

CERTIFICATE
I h~reby certify that on this \ '3

r- day of September, 2000, a true copy of the

foregoing document was hand-delivered to Charles Cuthbert, Esquire, Cuthbert Law Offices, 220
North Sycamore Street, Petersburg, VA 23803.
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VIRGINIA:

IN THE CIRCUIT COURT OF THE
CITY OF PETERSBURG

)

ABE SHEPARD, Administrator of
)
the Estate of Ernestine Shepard, )
Plaintiff,

)
)

)

v.

)
)

CAPITOL FOUNDRY OF VIRGINIA,
INC., a Virginia Corporation,
et al.,

Case No. CL98-454
CL96-217

)
)
)
)
)

Defendants.
____________________________
)
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1

(The following is the requested excerpt of the closing

2

arguments, motions, and verdict of Day II of the August

3

16th, 2000, trial:)
MR. CUTHBERT:

4

May it please the Court,

5

members of the jury, on behalf of the husband and children

6

of Mrs.

7

attention that you have given to the testimony in this

8

case.

9

it.

Sh~pard,

I want to thank you for your time and your

The Shepard family and I both very much appreciate

10

Now is the time for summation.

11

time, my turn to sum up for you the evidence, and to give

12

you reasons why you should return a verdict in favor of

13

Mrs. Shepard's husband and her children in a substantial

14

dollar amount.

15 .

It is my

Before talking with you about the specifics

16

of the loss that Mr. Shepard and the children of

17

Mrs. Shepard have suffered, I want to highlight for you the

18

importance of your verdict.

19

Our legal system is based on two major

20

principles:

21

another through no fault of the victim must make the

22

victim's family whole; and second, the sole method of

23

making the victim's family whole is the jury's award of

24

money damages.

25

First, that a person who negligently kills

Your guidelines in applying these principles .•
CHANDLER and HALASZ, INC.
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1

are the judge's instructions, the evidence, your collective

2

experience, and your sense of what is just.
Until a few centuries ago, things were

3
4

different.

The basic principle was an eye for an eye and a

5

tooth for a tooth.

6

were fought in this country.
But today, we as a people are more civilized,

7

·.·

And as recently as 200 years ago, duels

8

and now society depends on a jury like you to execute

9

justice by the amount of your verdict.

Let me turn to the

10

judg.e • s instructions.

As I •m sure you remember at the very

11

beginning of this trial, you took an oath to follow the

12

instructions of the judge.

13

defines what judges and lawyers call the standard of proof.

One of the key instructions

You might ask yourself, why should I even

14
15

care about anything that sounds as technical and legal as

16

the standard of proof.

17

proof is the measure by which you do your job as jurors.

18

The reason is that the standard of

Your job as jurors is to determine the facts.

19

It is not the judge's job to determine the facts.

20

not my job.

21

job.

22

determine those facts is called the standard of proof.

It's not defense counsel's job.

It is

It is your

As a measure by which you do that job, by which you

23

You probably also are going to want to know

24

what the words

25

likelihood that something is true.

11

Standard of proof" mean.

They mean the
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1

With this as background, let me turn to the

2

judge's instruction that speaks to the standard of proof.

3

It says, "The greater weight of all the evidence is

4

sometimes called the preponderance of the evidence.

5

that evidence which you find more persuasive.

6

testimony of one witness who you believe can be the greater

7

weight of the evidence."

It is

The

8

So we are talking about the greater weight.

9

To put it another way, the standard of proof in this case

10

is the greater weight of the evidence, the preponderance of

11

the evidence.

12

likelihood is not enough.

It is a 51 percent likelihood.

A 49 percent

But a 51 percent likelihood is.

Think of a set of scales, the old-fashioned

13
14

kind with a balance beam and at each end a weighing pan and

15

think of the evidence in this case as what you are

16

weighing.

17

particular issue even so slightly has proved that issue by

18

the greater weight of the evidence, by at least a 51

19

percent likelihood.

The party who tips the balance beam as to that

Let me draw a distinction between the

20
21

standard of proof in this case, a civil case, and the

22

standard of proof in a criminal case.

23

before -- while you were being selected as jurors.
We all heard the term, beyond a reasonable

24
25

We talked about this

doubt.

That also is a standard of proof.
CHANDLER and HALASZ, INC.
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But that's not
~~

6

1

the standard of proof that applies here.

That standard of

2

proof is reserved for criminal cases, and we are dealing

3

with a civil case, not a criminal case.
Beyond a reasonable doubt is a much stricter

4

5

standard of proof, and for good reason, because in a

6

criminal case the stakes are time in jail or worse.

7

civil case, in contrast like this, all that is sought

a

really is money damages.

9

jail.

And a

We are not talking about time in

Hence in this case, what you are trying, this civil

10

case, the standard of proof is relatively relaxed, the

11

greater weight of the evidence of 51 percent likelihood.

12

So when you evaluate the evidence, keep in

13

mind that the husband and children of Ms. Shepard win if

14

the greater weight of the evidence supports their position.
Now, there are many undisputed facts in this

15
16

case.

For example, it is undisputed that this is what

17

Plaintiff's Exhibit 3, Plaintiff's Exhibit 4, what the back

18

and the front of Mrs. Shepard's pickup truck looked like

19

right after impact.
We've got the road diagram.

20

We've got a

21

truck diagram.

22

Mr. Guthrie was able to drive the flatbed for more than 9

23

miles and at speeds as high as 25 to 30 miles per hour.

24
25

It is undisputed that after the blowout,

It is undisputed that even after Mr. Guthrie
got to Leete's, by his own words, his own concession, he
CHANDLER and HALASZ, INC.
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1

could have driven, quote, a couple of more miles.
It is undisputed that when impact took place,

2
3

he was outside of his flatbed.

4

flatbed had a total actual weight of 76,000 pounds.

5

undisputed that at the time of the accident, Mr. Guthrie

6

was an employee of Capitol Foundry and was acting within

7

the scope of employment.

It is

It is undisputed that the accident took place

8

9

It is undisputed that the

at approximately 9:05 a.m.

It is undisputed that

10

Mr •. Guthrie arrived at Leete's, quote, somewhere in the

11

neighborhood of 8:30.

12

8:30.

13

East Bank Street?

And you do the math.

The accident is at 9:05.

He arrives at

How long was he parked in

If you subtract 8:30 from 9:05, you come up

14
15

with 35 minutes.

16

going in the front, being told to drive around the corner.

17

He

18

with the testimony of the eyewitness, independent

19

eyewitness, Gary Hargrave, who told you that from his

20

observation, that tractor-trailer was stopped in East Bank

21

Street for 20 minutes.

22

23
24
25

drov~

Now, maybe a little bit of time was lost

around the corner.

But this is totally consistent

It is undisputed that the width of that
tractor-trailer is 8 feet wide.
Now, with these undisputed facts as
background -- and there may well be others, but these, I
CHANDLER and HALASZ, INC.
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1

think, are the highlights -- let me turn to the questions

2

that you need to answer.

3

negligent?

4

this fault or negligence proximately cause Ms. Shepard's

5

death?

6

fault was a proximate cause of Ms. Shepard's death, what is

7

the full and fair money equivalent of the grief and other

8

losses that Mr. Guthrie has caused the family of Ernestine

9

Shepard?

There are three.

Was Mr. Guthrie

If Mr. Guthrie was negligent or at fault, did

And three, if Mr. Guthrie was at fault and this

Let me start with how Mr. Guthrie was at

10
11

fault.

12

not to impede or render dangerous the use of East Bank

13

Street by others unless we are dealing with an accident or

14

mechanical breakdown or an emergency.

15

The jury instruction says that a driver has a duty

Now, we are not dealing with an accident.

16

didn't stop because of an accident.

17

either because of an emergency or mechanical breakdown.

18

He

He claims he stopped

If he had an emergency, if he had a

19

mechanical breakdown, it took place -- and I am showing you

20

Plaintiff's Exhibit 6.

It took place way out here at the

21

corner of 156 and 460.

If he had an emergency, it was when

22

he had the blowout.

23

is when he had the blowout.

24
25

If he had a mechanical breakdown, it

After that, he drove, as this black line
shows, all the way into downtown Petersburg, over 9 miles
CHANDLER and HALASZ, INC.
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1

at 25 to 30 miles an hour.

2

mechanical breakdown that he may have suffered way back

3

here, he overcame in the sense that he was no -- he knew

4

what the situation was and he knew that his truck -- even

5

when he got down here on Bank Street and stopped his

6

vehicle, he knew that he could drive for a couple of miles

7

more.
He stopped in East Bank Street because way

8

9

Any emergency and any

back here he made the decision not to call the Leete

10

service truck.

For reasons of personal convenience, he

11

decided not to call the Leete service truck.

12

drove in, and the rest is history.

Instead he

13

So he was on East Bank Street, not because of

14

any emergency or any mechanical breakdown, he was there for

15

reasons of Mr. Guthrie's personal convenience.

16

And I would like to read that passage to you

17

from Mr. Guthrie's deposition:

"So you could have been

18

gone from that point if you had to?" -- talking about being

19

at Leete's.

20

"I couldn't have gone very far. "

21

"QUESTION:

22

How much further do you think you

could have safely driven?"

23

"ANSWER:

24

That's as of the time that he was on East

25

Maybe a couple of miles."

Bank Street -- a couple of miles.

He wasn't there because
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1

of any emergency or mechanical breakdown.
Let me turn to the topic of causation, this

2
3

proximate cause.

4

will say -- you will see that what they say is that the

5

Shepard family has the burden of proving that Mr. Guthrie's

6

negligence was a proximate cause -- a proximate cause of

7

what happened on East Bank Street, not the proximate cause,

8

a proximate cause, because the law recognizes that,

9

unfortunately, tragedies happen, often because of a

10

When you read those instructions, you

combination of things that go wrong.
So the Plaintiffs do not have to prove that

11
12

Mr. Guthrie's negligence was the proximate cause.

Instead,

13

what they have to prove is that it was a proximate cause.
Now, again, with that in mind, remember we

14

15

are also talking about 51 percent likelihood.

Did

16

Mr. Guthrie's negligence contribute to cause this accident?

17

We ask you to conclude yes, for a couple of reasons.
First of all, it was only because of

18
19

Mr. Guthrie's negligence that Ms. Shepard was where she was

20

when Mr. Walker hit her.

21

flatbed.

22

the statute that prohibited people from impeding or

23

rendering dangerous in the absence of an accident,

24

mechanical breakdown, or emergency.

25

She was stopped behind the

She was stopped because Mr. Guthrie was violating

So she was where she was only because nr
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1

Mr. Guthrie's negligence, and she was stopped only because

2

of Mr. Guthrie's negligence.

3

go with the flow of traffic, Mr. Walker would have never

4

have hit her.

5

because the left lane was blocked by a 76,000-pound

6

obstacle, 8 feet wide.

And if she had been able to

But she couldn't go with the flow of traffic

7

Now, the jury instructions that His Honor --

8

that His Honor read to you say a couple of things that are

9

of special interest that I want to point out to you on this

10

topic of causation.

11

follows:

12

Guthrie or Walker

13

proximately caused Mrs. Shepard's death, then each is

14

liable to the plaintiff for her death. 11

11

One is the instruction that reads as

If two or more persons are negligent 11
11

and if the negligence of each

So let me read that again,

15

meaning

11

If two or

16

more 11

17

you can look at it.

18

negligent 11

19

Walker --

20

Mrs. Shepard's death 11

21

say beyond a reasonable doubt --

22

death, then each is liable to the plaintiff for her death.

23

This is true even if the negligence of one is greater than

24

the negligence of the other. ••

25

--

and you will have this back in the jury room, and

--

11

11

If two or more persons are

meaning, in our context, Guthrie and

and if the negligence of each proximately caused
--

it doesn't say absolutely, doesn't
11

proximately caused her

Now there's a however paragraph that follows:
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12
1

"However, if you find that the actions of Mr. Walker were a

2

superseding cause of the accident, as defined in

3

Instruction 10, then you should find your verdict for the

4

defendant.

5

....

11

So let•s look to see whether we are dealing

6

with a superseding cause.

Now, the judge•s instruction

7

also says, "A superseding cause breaks the chain of events

8

so that the defendant's original negligent act" -- meaning

9

Guthrie's original negligent act, in putting the

10

76,000-pound wall in East Bank Street -- "so that the

11

defendant's original negligent act is not a proximate cause

12

of the plaintiff's injury in the slightest degree ...

13

So it is only if you think that Mr. Guthrie's

14

negligence did not contribute to cause Mrs. Shepard's death

15

in the slightest degree that you should conclude that we

16

are dealing with a superseding cause.

17

As long as you think -- to put it the other

18

way, as long as you think that Guthrie's negligence

19

contributed in at least the slightest degree to cause

20

Ms. Shepard's death, then you are not dealing with a

21

superseding cause.

22

And this photograph, Plaintiff's Exhibit 4,

23

says it better than I can say it.

24

Mr .. Guthrie's negligence contributed to cause

25

Mrs. Shepard's death.

It is obvious that
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13
There's no comparison, you just -- property

1

2

damage-wise between these two photographs.

3

significant dent in the bumper; but my goodness, look at

4

the hood.

5

acts of negligence working together that caused what the

6

two doctors explained, this bulge in the aorta, which ought

7

not to be there, and caused Mrs. Shepard to die.

Now it is our contention that it was these two

What you are looking at is a picture of the

8
9

10

Yeah, there's a

results of the combined negligence of Mr. Guthrie and
Mr .. Walker.
So with that, let me turn to the question of

11

12

damages.

How can you determine the amount of your verdict?

13

For starters, you are going to have to accept what

14

Ernestine Shepard's family has accepted; and that is that

15

there is no way that you can turn back the hands of time.
You simply cannot go back to April 23, 1996,

16
17

and

18

travel lane on East Bank Street.

19

unscrambling an egg.

20

Shepard family may want to do it, you can't do it.

21

already beyond our power to unscramble.

22

what the law considers to be the next best thing to turning

23

back the hands of time; and that is, by the size of your

24

verdict, tell Mr. Shepard and tell the children of

25

Ms. Shepard what value you place on the losses that

mak~

Mr. Guthrie move his parked flatbed from the left
It is just like

No matter how much you and I and the

But you can do
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It is

14
1

Mr. Guthrie has caused them, the sorrow, the mental

2

anguish, the lost companionship, the lost care, the lost

3

guidance.

All losses for a lifetime, all gone forever.

4

Our system of justice values these human

5

losses, the sorrow and mental anguish, even for human

6

losses, losses that are hard to measure.

7

supplies a remedy.

8

verdict by you valuing the relationships that Mr. Guthrie

9

has destroyed.

10

Virginia law

And that remedy is a full and fair

Why does Virginia law empower you to award·

11

money damages to compensate for the relationships with

12

which Mr. Guthrie has destroyed?
The answer is this:

13

Because one of the

14

hallmarks of our society, one thing by which our society is

15

known for is that we attach the greatest importance to our

16

freedoms.

17

govern us, freedom to pursue life, liberty, and happiness.

18

And along with all of those freedoms, it goes without

19

saying, freedom from death caused by a 76,000-pound flatbed

20

parked in the travel lane of East Bank Street.

21

Freedom of speech, freedom to elect those who

Perhaps you will find it difficult to convert

22

these human damages into a dollar equivalent.

But this is

23

your job.

24

serve on this jury I asked you the following question:

25

religious reasons or otherwise, is there anyone who has any

Remember when I was helping to select you to
For

,. ,
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1

reluctance in principle to awarding money damages for such

2

intangibles as sorrow, mental anguish, and the like?

3

no one indicated any opposition to making such an award.
Let me illustrate.

4

And

Pretend you are the

5

captain of a ship and you're sailing in the North Atlantic

6

and it is February and you see an iceberg.

Your know that

7

only 10 percent of it is out of the water.

Your job as

8

captain is to determine where the other 90 percent is.

9

That's your most important job.

And doing what we are asking you to do is

10

for.the captain.

11

a tough assignment for you.

12

It is a tough assignment

Another comparison, how can you go about

13

putting a value on a life of a wife, the life of a mother?

14

Perhaps you find it easiest to think in your own mind about

15

a line like a 12-inch ruler.

16

put a bad relationship between family members; and at the

17

other end, you put a great relationship.

18

ruler should you put the relationship between Mrs. Shepard

19

and her husband, between Mrs. Shepard and her six children?

At one end of that ruler, you

Where on this

20

Now we all know that there are households in

21

which husband and wife fight and the children get to be 18

22

and they leave and it is all unfortunate and it is sad, but

23

it happens.

24

we are talking about the relationship between the Shepards.

25

This photograph says it.

But that's not what we are talking about when

It's one snapshot out of one
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16
1

backyard 4th of July, but here it is.

2

evidence, and you will have it in the jury room.

3

can look at it, and you can see in the eyes of these people

4

the love they have for each other.

And you

I want to read to you some excerpts from the

5
6

And it•s in

testimony of the family and Bishop Wright.
Marion:

7

My mother was the greatest influence

8

on my life, her demeanor, her kindness, her gentleness, her

9

character.

10

Randy:

My mother was a crutch for my dad.

11

Linda:

When

12

to my mom.

needed advice,

I

I could trust her judgment.

13

Abe, Jr.:

14

Sandra:

15

Bishop Wright:

16

household.

17

her husband.

She held us all together.
She was my best friend.
She was the pivot of the

She lived, ate, slept, her whole life was for

Beverly, the daughter-in-law:

18
19

an angel, loving, caring.

20

needed it.
Mr. Shepard:

21

always turned

I

Mom was like

She provided for anyone whom

She did it all.

Now

I

spend my

22

days just fumbling around trying to find something to keep

23

busy.

24
25

And through Mr. Shepard, who put in evidence
the certificate of appropriation -- sorry -- the
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17
1

Certificate of Appreciation.

2

proud his wife was of this certificate and had it hanging

3

at home.

And Mr. Shepard told you how

And that's where we got it to bring to court.

4

The law allows me to talk with you about the

5

amount of your verdict, and I have made an enlargement of

6

the verdict form because it is a little bit complicated.

7

And it allows you to fill in the blanks.

8

fill in the blanks.

9

It asks you to

We assess damages in the total amount of

10

blank.

We direct that the total damages be distributed as

11

follows:

12

Mr. Shepard $1 million, and each child $500,000, for a

13

total of $4 million, including the $500,000 for each child.

And the Shepard family asks that you award

14

The family also asks you to award interest.

15

So much time has passed, and the company has had this money

16

and the Shepards haven't.

17

And that's not right.

I know when I miss my credit card payment for

18

one month, my next bill has an interest charge in it.

19

the defendants have had the Shepard's family money for over

20

four years.

21

So down here as interest, check one.

And

We ask

22

you to check, we award interest from the date of death,

23

which is April the 24th of '96, on the -- you can write in

24

here that this is your decision, total amount.

25

the foreman signs.
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And then

18

1

We ask you to reject what we see as a great

2

injustice; but it is option before you, this second choice.

3

or·we find in favor of the defendants, Capitol Foundry and

4

Mr. Guthrie and against Mr. Shepard.

5

that one.

6

your foreman to sign is the top option and to fill in as I

7

have suggested.

8
9

Just leave a blank.

We ask you to reject

And the one that we ask

As you might imagine, the ramifications of
your verdict are profound for Mr. Shepard and the children.

10

A modest verdict would simply be the final indignity for

11

which Ms. Shepard's family has had to deal.

12

Mr. Shepard and the children are asking you

13

to return a verdict that by its size shows that you

14

acknowledge the value of Mrs. Shepard's life in their eyes.

15

In short, do not visit upon Mrs. Shepard's family the

16

ultimate indignity of undervaluing the depth of the loss

17

that they have suffered on account of the death of their

18

wife and their mother.

19

Mr. Shepard and the children ask for a

20

substantial verdict because, by his negligence, Mr. Guthrie

21

has inflicted on them an extraordinary loss as a result;

22

and there's no one who can doubt this.

23

six children will never be the same.

24

they will never be able to put behind them what Mr. Guthrie

25

did to Ernestine.

Abe, Sr. and his
In a very real sense,

--

On a day-by-day basis, each of the seven
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1

will be living it for the rest of their lives.

2

Thank you very much.

3

THE COURT:

4

MR. GALLALEE:

5

Your Honor, may I approach the

bench for one moment before I start.
THE COURT:

6

All right.
(Sidebar:)

7

MR. GALLALEE:

8
9

Mr. Gallalee.

at this time.

Judge, I move for a mistrial

The rule says -- Mr. Cuthbert is allowed to

10

mention to them one time the amount sued for.

He did not

11

do that.

12

distributed, and also tried to inflame this jury by saying

13

a defense verdict would insult them.

14

inflammatory remarks during the opening statement, and I

15

think basically -- I ask the case to be declared a

16

mistrial.

He mentioned the amount, how it should be

THE COURT:

17

I

And he made

don't think it is inflammatory.

will caution him not to mention the amount again.

18

I

19

think to mention -- do not mention it again.
MR. CUTHBERT:

20

I

Judge, while we are talking, I

21

think that the jury instruction on negligence may refer to

22

highway because that's what the book -- see the reference

23

to highway?
THE COURT:

24
25

I

don't think it is significant

to you.
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1

MR. CUTHBERT:

You never know.

But, Your

2

Honor, can you give a supplemental instruction saying by

3

highway you would determine to include East Bank Street?
THE COURT:

4

5

I'm not going to change it.

think it is understood.

6

MR. GALLALEE:

7

THE COURT:

8

I

I don • t think

You can argue it in your rebuttal

that includes roadways.
(The discussion at sidebar concluded.)

9

MR. GALLALEE:

10

Good afternoon, ladies and

11

gentlemen.

First of all, on behalf of myself, Mr. Corr,

12

who is the president of Capitol Foundry of Virginia,

13

Mr. Guthrie, we want to -- we do appreciate the time that

14

you have given in this case.

15

all the evidence, and you've been very attentive.

16

appreciate it, all the parties do.

We know you have listened to
We all

You are what makes the system work, and

17
18

everyone appreciates your time here today.

I told you when

19

we started this case that this case was a little unusual

20

than some other cases in that certain facts were not going

21

to be in dispute.

22

most part.

23

dispute, and I told you that at the beginning because I

24

have talked to the family members.

25

depositions.

And I think that's been true for the

There are a lot of facts that really aren•t in

I have taken their

I can•t say that I know them, but I feel like
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1

I know a little bit about them.
And I told you there was going to be no

2
3

dispute that Mr. Shepard was a very nice gentleman.

4

a wonderful family.

5

mother.

6

that.

He has

Mrs. Shepard was a great wife and

They miss her terribly.

We can all understand

Nothing I am going to say now, and I hope

7
8

nothing that I have said throughout this trial, in any way

9

would lead you to think anything to the contrary.

And when

10

you.talk about the law and the evidence in this case and

11

the instructions and using your common sense in whatever

12

you do today, again, it is not going to diminish the fact

13

that we all can agree this is a very nice family.
Mr. Cuthbert talked about the legal issues in

14

15

this case.

16

are to the jury in the sense that the judge's instructions,

17

the fact there is an accident, doesn't entitle the

18

plaintiff to recover.

19

proof to prove negligence.

20

And I think he described what the legal issues

The plaintiff has the burden of

That's the first issue you have to decide:

21

Was Mr. Guthrie negligent?

22

negligent, you don't need to go to any other issues.

23

you decide he is negligent, then you go to Issue No. 2.

24

25

If you decide that he was not
If

Issue No. 2 was -- or is, was Mr. Guthrie's
negligence a proximate cause of the accident?
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If you find

22
1

that Mr. Guthrie's negligence is not a proximate cause, in

2

other words, Mr. Guthrie didn't cause this accident, then

3

you don't go any further.

4

The third issue, assuming you get that far,

5

is that, did Mr. Guthrie's negligence result in the death

6

of Mrs. Shepard?

7

decide on the liability.
As far as the facts on which you make those

8
9

Those are the three issues you have to

decisions, on those facts that are not in dispute, what

10

Mr •. Guthrie did that day, again, not really any dispute.

11

In fact, it is unusual that a defendant like Mr. Guthrie

12

wouldn't testify.

13

read it.

14

of it just to give a complete picture.

15

Mr. Guthrie didn't have to testify, because what he did,

16

where he traveled, wasn't in dispute.

Mr. CUthbert read his deposition.

That's what Mr. Guthrie said.

He

I read other parts
That's why

Let's think about from a practical standpoint

17
18

what he did.

19

flat tire.

20

his office.

21

tire repaired.

22

listen, I could drive on it.

23

As long as I went slow, kept my flashers on, I could make

24

it.

25

He is driving a tractor-trailer.
It is a blowout.

It loses tread.

He has a
He contacts

He is told he can go to Leete Tire to get the
Mr. Guthrie was very candid.

I thought I could get there.

He got into Petersburg, gets on
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He said,

Bolling~roo~

23
1

Street, and he stops.

He's then told by Leete Tire to go

2

around back and he will get the tire repaired.

3

the corner.

4

again onto Second Street to get onto East Bank Street.

He makes

He goes up Second Street, turns the corner

Once he is on East Bank Street he can see at

5
6

this point that the lot is full, and there's no evidence to

7

dispute that.

8

full.

There's no question.

The lot at Leete's is

And Mr. Guthrie also testified -- and

9

10

Mr .. Cuthbert read this in-- that he made the first two

11

turns with difficulty.

12

to make any more turns because it was putting too much

13

pressure on the single tire.

14

Mr. Cuthbert, Well, I couldn't do it, it was impossible to

15

do it.

He didn't think it was a good idea

Now, he didn't tell

Sure, he could have go?e on.

16

But what you

17

have to decide is, on the negligence issue, is what he did

18

reasonable?

19

have done differently, knowing what he knows today, being

20

where he is today.

Not did what he do, in hindsight, would he

MR. CUTHBERT:

21
22

not the law.

23

not an issue.

24

25

Your Honor, I object.

We have talked about that.

MR. GALLALEE:

Reasonableness is

As negligence, ordinary care

is what a reasonable person would have done.
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That's

I think that

24
1

is
THE COURT:

2

3

I think that is fair.

I overrule

your objection.
MR. GALLALEE:

4

The Court will instruct you on

5

what negligence is.

And negligence is just a term that

6

they taught me in law school, but negligence is not some

7

fancy legal term.

8

I frankly never heard of it until I went to law school.

9

But all it means is, did you act reasonably under the

Well, it is some fancy legal term.

And

10

circumstances, not did you act perfectly, because none of

11

us are perfect.

12

God knows Mr. Guthrie's not; Mr. Corr is not.

13

act reasonably under the circumstances?

None of us is perfect.

God knows I'm not.
But did you

He was told to go to Leete Tire.

14

He got there.

He said

15

they could fix him up.

He went slow.

16

had his flashers on.

17

lot was full.

18

the Leete Tire guy.

19

that one of the trucks is getting ready to move out.

He was told to go around back.

He
The

And he gets out, and he is told to talk to
And he does that.

And they tell him

And first of all, they told him you've got to

20
21

go see the right guy about the paperwork.

So he gets to

22

that guy.

23

paperwork, he is going to move out, you can go in there.

24

And he stops his truck on East Bank Street.

25

around here and drives up and stops.

He says, this guy, I'm finishing up his
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He comes

25

Now, how far up he was, is a little bit of a

1

2

dispute about that.

But what is the best evidence on that,

3

Officer Crawford or Mr. Hargrave?

4

he might have been 20, 30, I'm not sure.

5

said unequivocally that the back of the tractor-trailer was

6

about in this area, about 100 feet.

Mr. Hargrave said, well,
Officer Crawford

So Mr. Guthrie had driven it up to -- at

7
8

least to the back of the tractor-trailer is about 100 feet.

9

And you remember that Officer or Detective Lauter indicated

10

that the debris in the street was about 97 feet 3 inches

11

where Mr. Walker hit her.

12

truck was.

That•s where the back of the

And we know that this is a straight road.

13
14

know it wasn't a sudden stop.

He was stopped.

15

flashers on.

16

he was actually walking back to the truck because the

17

truck -- the other tractor-trailer was moving out and he

18

was going to get in it when he heard the impact.

We

He had his

He was waiting for that truck to get out, and

And the facts about what Mrs. Shepard did,

19

20

again, those aren't really in dispute.

We read you some

21

requests for admissions.

22

you at the beginning of this lawsuit -- nobody blamed

23

Mrs. Shepard, obviously.

24

light.

She was waiting for it to turn green.

25

green.

She drives up and is parked behind the

But Mrs. Shepard -- and I told

Mrs. Shepard was stopped at that
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It turned

26
tractor-trailer.

2

plaintiffs admitted in their requests for admission, safely

3

stopped behind the tractor-trailer.

4

And it is only at that point, after she

5

stopped, Mr. Walker rear-ends her.

6

in this case, not here today.

7

negligent.

8

He is charged with felony hit and run, and that's what

9

caused this accident.

.

And Mr. Walker is not

He rear-ends her.

He's

He not only rear-ends her, he flees the scene.

Now those are essentially the facts.

10

.

And as she said in her -- as the

1

You

11

take those facts, and how do you apply them to the law?

12

Again, these instructions are great; and I encourage you to

13

read every one of them.

14

sense, and there is an instruction that says you are

15

entitled to use your common sense.

But the law really is about common

And when you take the first issue -- let's

16
17

talk about that.

18

And the Court instructed you that negligence is the failure

19

to use ordinary care.

The plaintiff has to prove negligence.

Ordinary care is what a reasonable

20

.person would have done.

You have to decide if what

21

Mr. Guthrie did that day, was it reasonable?

22

tire.

23

Petersburg.

24

to·get into that parking lot.

25

and gentlemen, that is not unreasonable.

It is completely blown apart.

He drove.

He was told to go around back.

He got to

He was waiting

And I submit to you, ladies
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He had a flat

27

You look at the instruction about his duty.

1

2

The instruction is, a driver has the duty not to stop as to

3

render or impede -- it says to impede or render dangerous

4

the highway unless it was an emergency, an accident, or a

5

mechanical breakdown.·
And again, you will have to decide whether

6

7

this was an accident.

8

purpose.

9

flat tire is.

Clearly that tire didn't blow out on

Or was it mechanical breakdown?

And again, it wasn't broken down to the

10

point he couldn't move.

11

mechanical breakdown.

12

And you've got to decide that.

13

And I submit a

Obviously he did.

But it was a

So he wanted to get that tire fixed.

And if you decide it was an emergency, an

14

accident, or a mechanical breakdown, then under the Court's

15

instructions, was it negligent?

16

You also have to decide if, when he was in

17

that left lane, did he impede it and render it dangerous?

18

And I submit to you that it wasn't Mr. Guthrie that

19

rendered that highway dangerous.

20

Mr. Walker rendered it dangerous.

21

argument, if you're stopped in the road, for however long a

22

time and someone comes behind you and is stopped, for

23

whatever reason, and then that person is rear-ended, is it

24

the person up front's fault?

25

what the law should be.

It was Mr. Walker.
Under the plaintiff's

I submit to you that's not

People stop on roads.
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28

Under that theory, if you are stopped on a

1

2

road and maybe a person is stopped on the road to drop

3

their children off, maybe you•re stopped on the road to

4

deliver a package, maybe you•re stopped on the road to wait

5

for a parking place, but you are stopped in that lane of

6

travel, for whatever reason, maybe traffic is backed up,

7

again, maybe you are just trying to drop something off,

8

maybe you•re waiting to get into a parking space, but

9

you•re blocking that lane of travel, and if you•re stopped

10

and.someone comes up behind you because of that and stops

11

behind you and then that person is rear-ended, you know

12

whose fault it is?

It is the person that rear-ends you.

Now, this is not a case where there was a

13
14

sudden stop.

That would be a different set of facts if

15

this was a case where Mr. Guthrie stops his vehicle

16

suddenly.

17

going·around a curve, such that when people were coming

18

around a curve, he was just there, it would be a different

19

case.

That's not what happened.

If he stopped it

But you have seen the photographs.

20

He is

21

stopped in the left lane.

He's about 80 to 100 feet from

22

the intersection.

23

is stopped safely behind him, and Mr. Walker then takes

24

over.

25

case.

It•s a long straightaway.

He rear-ends her.

Mrs. Shepard

That's who is negligent in this
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Now, as far as proximate cause is concerned,

1

2

we've talked about negligence.

If he doesn't -- the

3

plaintiff doesn't prove negligence and you think that

4

Mr. Guthrie, while he may not have acted perfectly, if

5

under the circumstances, all the circumstances in this

6

case, if you find that he acted reasonably, then you should

7

find your verdict for the defendants.

8

any further.

You don't need to go

If you find that there was negligence, then

9

10

you.have to ask yourself, was there a proximate cause?

You

11

can be negligent as the Court has instructed you and not be

12

the proximate cause.

13

that Mr. Walker was the proximate cause.

Now, in this case, I submit to you

Mr. Cuthbert talked about 51 percent.

14
15

Mr. Walker was the proximate cause 100 percent.

He's at

16

fault.

17

and I asked Mr. Shepard this and I knew it was painful for

18

him, but he said one of her last words were, who hit me?

19

Who hit me?

Mrs. Shepard, as you remember, told Mr. Shepard --

Mr. Guthrie testified that when he went to

20
21

her after the accident, after Mr. Walker had fled the

22

scene, left, Mr. Guthrie went to her and Mrs. Shepard said,

23

who hit me?

24

is the cause of this accident.

25

Who hit me?

Mr. Walker hit her.

Mr. Walker

The vehicle was stopped in the road for
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1

whatever reason, someone is stopped behind them, and then

2

that second person is rear-ended.

3

is, the person that rear-ends them.
And you can read these jury instructions, and

4
5

I encourage you to read them.

6

the first instructions, it says you are entitled to use

7

your common sense in judging any testimony.

8

is stopped here, another vehicle is stopped behind it,

9

safely behind it, and then Mr. Walker comes through here

But if you look at one of

When a vehicle

10

and.rear-ends her, who caused that accident?

11

caused that accident.

Mr. Walker

And you have seen the photographs, and

12
·'.

You know who the cause

13

there's damage to the front which is significant.

14

significant damage to the back.

15

pictures, and you will see it in the jury room, the

16

pictures of the Bonneville.

17

damage to that vehicle.

18

There is

You have seen the

You will see significant

I submit to you, ladies and gentlemen,

19

Mr. Walker was the cause of this accident.

20

the procedures in this case, this is my last opportunity to

21

talk to you.

22

not because he may say something to -- you may see me

23

sitting down.

24

respond to what he says at the very end even though I may

25

want to.

Now, because of

The plaintiff gets the last word.

It's because I can't get up.

And that's

I can't

So this is my last opportunity to address vou.
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1

and I will sit down in a minute because I know you paid

2

attention.

3

you•ve told us you would be fair, and we appreciate that.

I know you•ve heard the evidence.

I know

But again, I ask when you go back and

4
5

consider all the evidence about what Mr. Guthrie did, about

6

having a flat tire and acting reasonably, and you know,

7

this is just one of those situations where had another

8

minute gone by and that truck was out of there, this

9

wouldn't have happened.
But when Mr. Cuthbert talked about the

10
11

superseding cause instruction, and when the Court instructs

12

you that Mr. Walker is the superseding cause, then you

13

should find for the defendants.

14

second sentence.

15

superseding cause is an independent event not reasonably

16

foreseeable.

17

event, what Mr. Walker did.

And Mr. Cuthbert read the

But the first sentence says, the

In other words, that's not a foreseeable

If you•re stopped on a road or however long

18
19

you•re stopped and a car comes behind you, you don't

20

foresee -- you don•t anticipate that somebody is going to

21

rear-end that vehicle.

22

what this instruction is.

23

instruction is so important.

24

sense.

25

You just wouldn't do it.

That's

And that's why this common sense
That makes sense.

It makes

And that•s why we ask you -- when you
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1

consider all the evidence, we ask you to find your verdict

2

in favor of the defendants in this case.

3

verdict for the defendants is no insult to the family.

4

appreciate what the family has gone through.

5

has been painful.

6

the evidence, we ask you to consider that Mr. Guthrie acted

7

reasonably.

8

about what the real cause of this accident was.

9

10

~

. .'i

And again, a

We know it

But we ask you -- when you consider all

He didn't cause this accident when you talk

And we ask you to find your verdict in favor
of the defendants, and we appreciate your time.

11

THE COURT:

12

MR. CUTHBERT:

Mr. Cuthbert.
Members of the jury, let's

13

talk about the jury instruction and help to make sure

14

there's no misunderstanding.

15

that starts off,

16

stop his vehicle in such a manner as to impede or render

17

dangerous the use of the highway by others."

18

We

11

I am speaking about the one

The driver of a vehicle has a duty not to

Now, I have talked with the Court, talked

19

with the judge; and we are in agreement that highway should

20

not be interpreted literally here.

The term includes the

21

streets of the City of Petersburg.

And if this were not

22

true, the judge would interrupt me now and correct me.

23

So don't be thrown off by the word, "highway 11

24

in this instruction.

It includes that word -- for purposes

25

of this lawsuit, for purposes of this, what this
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1

instruction means, it includes the streets of the City of

2

Petersburg.

3

Now also, while we are on the topic of that

4

instruction, defense counsel misspoke when he attempted to

5

quote it to you.

6

duty not to stop his vehicle in such a manner as to impede

7

and render dangerous.

8

That's not what the law is.

9

In such a manner as to impede or render dangerous.

He said, The driver of a vehicle has a

That•s not what this paper said.
The paper says and the law is,

10

don't let that little "and" slip in there.

11

It's or.

So

It's not and.

So if you can conclude that Mr. Guthrie

12
13

impeded, blocked East Bank Street, then he violated this

14

the law, unless you find that it is an emergency, an

15

accident, or a mechanical breakdown.

16·

I say, if he had that, he had it way back 9 miles away.

17

didn't have it when he was on East Bank Street.

And on that topic, as

Let me ask you to look at it this way:

18

Do

19

you want tractor-trailer drivers to come into Petersburg

20

and stop in heavily traveled areas in the middle of the

21

road, get out of their cab for 20 minutes?

22

you want?

23

the City of Petersburg?

Is that what

What does that do to the lives of the people in

That is negligence, and that's what happened

24
25

He

here.

And you are the only people in a position to
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1

the people of Petersburg from that kind of thing happening

2

again.

3

The defense strategy in this case is to point

4

to Walker, point to Walker, point to Walker, point to

5

Walker, and try to hide behind that, talk about nothing but

6

Walker.

7

accident happened because of a combination of the

8

negligence of Guthrie and Walker.

9

have been where she was, she never would have been

But ladies and gentlemen of the jury, this

Ms. Shepard never would

10

stationary if it hadn't been for the 76,000-pound barrier

11

that Mr. Guthrie put in front of her.

12

And you do the math, as I say.

They admitted

13

that the accident happened at approximately 9:05 a.m.

14

admitted that Mr. Guthrie got to Leete's at about 8:30 in

15

the morning.

16

bit of slack time to go to the front and so on, but he was

17

in that road for a long time, stopped.

18

negligence no matter how you describe it.

19

It is a 35-minute difference.

They

Maybe a little

And that's

Defense counsel stayed away from the topic of

20

the amount of your verdict, and for good reason, because

21

this family has been grievously hurt, tremendously hurt.

22

You heard that testimony, and you know the depth of their

23

pain, the depth of their loss.

24
25

In closing, let me simply tell you that I
will be here with Mr. Abe Shepard, Sr., and the siY
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1

children and await your justice and await your verdict.

2

And I very much appreciate the opportunity to speak with

3

you today and to represent the Shepard family.

4

Thank you.

5

THE COURT:

All right.

Ladies and gentlemen,

6

you have heard the evidence, the arguments of counsel, and

7

the instructions of the Court.

8

deliberate and arrive at a unanimous verdict.

It's now your duty to

I suggest your first order of business should

9

10

be the election of a foreperson.

That foreperson should

11

ensure that each juror has an opportunity to speak and that

12

your deliberations are conducted in an orderly fashion.
Each juror should listen to the views of your

13
14

fellow jurors, and you should not hesitate to reexamine

15

your views in light of your fellow juror's views during the

16

deliberations.
You may take as much time as you need to

17
18

consider the case fully.

And the bailiff will take to the

19

jury room the instructions, exhibits, and verdict forms for

20

your consideration.

21

those forms.

And you should make your decisions on

If you have questions about the law, the

22
23

Court may be able to assist you.

24

facts of the case.

25

further facts.

But you've heard the

The Court cannot furnish you any

And you are now directed to retire,
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1

deliberate, and return a unanimous verdict.

2

Thank you.

3

Sheriff, if you would take --

4

Do you want to make sure, Counsel, that we•ve

5

got the right exhibits -- we do have a number of things

6

and that there are no loose exhibits floating around.
Thank you.

7
8

reached your verdict.
(The jury left the courtroom at 2:49 p.m.)

9

MR. GALLALEE:

10
11

Knock on toe door when you have

Your Honor, I would like to

make a motion.
In his closing argument, Mr. Cuthbert, I

12
13

believe, improperly asked this jury to send a message to

14

these defendants, to protect the people of Petersburg.

15

That is clearly not argument -- not proper argument.

16

inflammatory.

17

a fair verdict, and I ask the Court to enter a mistrial at

18

this time.

It has tainted this jury so they cannot give

THE COURT:

19

It is

I am afraid it is untimely made.

20

And if I had addressed it at the time, I could have.

21

think once it is said and not objected to, I cannot undo

22

it.
MR. GALLALEE:

23
24
25

But I

Once it was out, Judge, I

mean -THE COURT:

I understand that.
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1

it is your obligation to object to it at the time.

2

the Court finds it to be inflammatory, it would so advise

3

the jury.

4

undo it.

5

this particular time.

6
7

But if it is untimely, then the Court cannot
So I cannot sustain the motion for mistrial at

The Court will be in recess until the jury
reaches a verdict.
MR. GALLALEE:

8

Note my exception.

(Recess taken)

9

THE COURT:

10
11

Advise the jury has reached a

verdict?

12

THE SHERIFF:

13

THE COURT:

Yes, sir.
If you would bring them in.

(The jury returned at 5:07 p.m.)

14
15

THE COURT:

16

THE FOREPERSON:

17

THE COURT:

18

Who is- the foreperson?

have reached a verdict.
THE FOREPERSON:

20

THE COURT:

21

THE FOREPERSON:

23
24
25

I am.

I was going to ask you if you

19

22

And if

That's correct.

And you prefer us to read it?
Yes, if that's what usually

happens.
THE COURT:
verdict, please.

All right.

If you would read the

It does appear to be in the proper form.

(The verdict was recorded at 5:08p.m.)
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THE CLERK:

1

We, the jury, find in favor of

2

the plaintiff, Mr. Shepard, administrator of the estate of

3

Ernestine Shepard, and against Capitol Foundry and

4

Mr. Guthrie.
We assess damages in the amount of

5

6

$1,700,000.

7

distributed as follows:

8

Shepard, $100,000; Marion Shepard, $100,000; Merrit Lewis

9

Shepard, $100,000; Randy Shepard, $100,000; Sandra Bennett,

10

We direct that the total damages be
Abe Shepard gets $1,100,000; Linda

$100,000; Abe Shepard, Jr., $100,000.

11

We award interest from April 23rd,

12

that amount of $1,700,000.

13

Patterson?

The foreperson was Warren

14

THE FOREPERSON:

15

THE COURT:

16

'96, on

Yes.

Do you wish to have the jury

polled?

17

MR. GALLALEE:

18

THE COURT:

If you would ask each one.

19

THE CLERK:

If this is your verdict, please

20

Yes, sir, Your Honor.

say yes.

21

Larry May?

22

JUROR:

23

THE CLERK:

24

JUROR:

25

THE CLERK:

Yes.
George Noel?

Yes.
Michelle Saunders?
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1

JUROR:

Yes.

2

THE CLERK:

3

JUROR:

4

THE CLERK:

5

JUROR:

6

THE CLERK:

7

JUROR:

8

THE CLERK:

9

JUROR:

Leslie Rhodes?

Yes.
Warren Patterson?

Yes.
Fabiola Perkins?

Yes.
And Patricia Pulliam?

Yes.

10

THE CLERK:

Thank you.

11

THE COURT:

We appreciate your service in a

12

difficult case.

I am able to inform you, you must be back

13

August the 29th at 8:45.

14

term.

We do have another jury this

I got the Sheriff to move it back.

15

JUROR:

I thought it was the 25th.

16

THE COURT:

I asked the Sheriff if we could

17

push it back because you have been here.

18

the date that he says, since you have been here for two

19

days.

20

realize it is a lot of time.

21
22
23
24
25

But the 29th is

I asked him to do that, if that is agreeable.

I

Anyway, if you would be excused with the
thanks of the Court and if you would be back on the 29th.
JURORS :

Okay.

(The jury left the courtroom at 5:10 p.m.)
THE COURT:

Any motions?
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MR. GALLALEE:

1

.

We ask

2

that the jury be -- the verdict be set aside for several

3

reasons.

4

is excessive.

5

the inflammatory remarks made by counsel.

One, that given the law and the evidence, that it

6

.

Yes, sir, Your Honor.

We renew our motion for a mistrial based on

We also ask that it be set aside as contrary

7

to law and the evidence, and it was insufficient evidence

8

to show that Mr. Guthrie was negligent and that his

9

negligence was the proximate cause of the accident and the

10

death, for all the reasons we said earlier.

11

insufficient evidence in this record to show that

12

Mr. Walker rear-ending Mrs. Shepard was put into operation

13

by anything that Mr. Guthrie did.
So for those reasons, we ask that the case be

14
15

It is just

set aside and the judgment be entered for the defendants.

16

THE COURT:

17

MR. CUTHBERT:

All right.

Mr. Cuthbert.

Your Honor is well aware of

18

what the facts are dealing with the negligence and

19

proximate cause, and I won't go back over them.

20

I'm impressed with the care with which the

21

jury deliberated, their thoughtfulness as they devised

22

their verdict.

23

about this verdict.

24

life, of a wife of 44 years -- devoted wife of 44 years.

25

And the verdict is large in large part because of that and
•

And there is certainly nothing irregular
We are dealing with the loss of a
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1

because we have seven statutory beneficiaries.
I am surprised'truly that the verdict is not

2
3

larger given the fact that we have seven statutory

4

beneficiaries.

5

law.

6

verdict.

It's clearly not excessive as a matter of

And I would ask Your Honor to enter judgment on the

THE COURT:

7

Well, I do not find any problem

8

with the law and the evidence.

But I do think, even though

9

I have indicated that the comments in terms of a mistrial

10

weren't appropriate, that this verdict may be a result of

11

inflamed passion because of what I deem to be totally

12

improper argument punishing the truck driver, punishing

13

truck drivers in general.
This was not a punitive damage case.

14

And

15

before I make a decision, I will want a brief whether this

16

was excessive or not; and I will entertain motions on that

17

issue only.
The rest of the basis for your motions are

18
19
20
21
22

denied.

It has been briefed and rebriefed up and down.
But I do find there is some basis for that,

and I am going to review it.
MR. GALLALEE:

Yes, sir, Your Honor.

Note

23

our exceptions to the other rulings, and we will file a

24

brief on that issue.

25

THE COURT:

All right, sir.
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1

With that said, I will set a briefing date

2

and we will set another hearing through the secretary's

3

office, and I will withhold entering any judgment until

4

such time I review those briefs.

5

Court is adjourned.

6
7

(The proceedings concluded at 5:15 p.m.)

8
9
10

·..;.
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58. Plaintiff ran into the left rear tires of the trailer. He sustained a comminuted tibial plateau
fracture and soft tissue injury to his lower extremity surrounding the knee. Patient was operated
on at Southampton Memorial Hospital and was released approximately one week after the
accident. Approximately one month after the accident, he experienced shortness ofbreath and
went into cardiopulmonary arrest as a result of a collection of deep vein thromboemboli.
The plaintiff was a retired 62-year-old male from Greensboro, N.C. He was survived by a wife
and four adult children who were not dependent on him for support. The defendants alleged
contributory negligence on the part of the plaintiff, lack of primary negligence and sudden brake
failure. The allegation as to negligence of defendant was the failure to properly maintain the air
brake system for the logging truck.
[97-T288]
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Type of Action - Auto accident
Type of Injuries - Multiple crush injuries
Name of Case- Bowen, Administrator v. Harris Teeter Inc., General Cinema Beverages of
Virginia Inc., Pepsico Inc., Davis and Town ofFannville
Court/Case No.- Prince Edward County Circuit Court, No. CL95-1048-3

• M-assachusetts

Name of Judge- Judge RichardS. Blanton

• Missouri
• North Carolina
•ohio
• Rhode Island

Special Damages- $31,180.00

• YA.1~_w H_ome

Amount- $275,000.00

• M"~.bT9~a---

Damages Awarded or Settled - Settled

Attorney for Plaintiff- Boyd F. Collier, Richmond
Insurance Carrier - Virginia Municipal Group
Plaintiffs Expert- Harry Kriemelmeyer, engineer

.

Defendant's Expert- Stephen Chewning, accident reconstructionist

I
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Other Useful Information - The plaintiff's decendent was 76 years old at the time of her death,
with no dependents. She was survived by her husband and three sons, but the only economic
loss the plaintiff could prove was the cost of the decedent's last medical treatments.
[97-Tl21]
© 1997 Lawyers Weekly Inc., All Rights Reserved

~

..

httn~//207. 79.145.14/signup/archives.cfm?page=http:/1207. 79.145.14/archives/va/97/6029756.htm

09/07/2000

WEEKt
:~~:m~-~~ IA~S
Y.

VA Newspaper
Subscribers Only

IRGINIA

~ VALW Archives
( 1993-present)
~ p_~y E-Ma_il Al~rt
NUol

• Practice-Area
~~Jj (WEEKLY) .HF$r.
• VA SuP-reme.
Court Docket ~
._ mmortant OP-Inions
•Important Docs
~ET

YOUR PASSWORQ

(paper subscribers only)

Services
~Subscribe

~ ~_et-3 F-r~ lss~e~
~ Law Students

......
...,.

• i=t"OW\0Adv8rttse
• About Us

December 20. 1999
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Trial Reports

Medical Malpractice
Wrongful Death
Type of Action -Medical Malpractice/ Wrongful Death
Type oflnjuries - Death
Name of Case- Confidential

~H~-----

Other LW Papers

•usA
• Massachusetts
•Michigan
•Missouri
• North Carolina
•ohio
• RhOde Island

• VA. ~~w f:I.Qm.e

Court/Case No. - Henry County Circuit Court
Special Damages - Loss of solace, companionship etc.; no claim for lost income
Awarded or Settled - Settled
Amount- $330,000. The claim was settled as a result of mediation conducted by Judge Robert
Harris, McCammon Mediation Group
Attorney for Plaintiff- T. Daniel Frith III, Roanoke
Defendant's Experts- Karsten F. Kon-erding, M.D., radiologist, Richmond
Insurance Carrier- Med Pro Insurance
Other Useful Information- Plaintiff's decedent, a 59-year-old retired plant engineer, sought
treatment from his family physician on Dec. 24, 1996, for acute sinusitis and flu-like conditions.
He returned to his family practitioner {as a result of worsening symptoms) on Dec. 30, 1996, at
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which time the family practitioner referred the patient to a local hospital for the pmposes of
obtaining a diagnostic chest x-ray.
The decedent's chest x-ray was performed at 2:17p.m. on Dec. 30 and interpreted by the
defendant/radiologist at 2:20p.m. The defendant interpreted the x-ray to reveal deterioration in
the overall appearance of both lung fields with bilateral zones of alveolar and interstitial
pulmonary edema with associated pleural effusions which are most compatible with cardiac
decompensation. The decedent was allowed to return home from the hospital.
The decedent awakened in the early morning hours of Dec. 31, 1996, unable to breathe and
suffered cardiopulmonary arrest leading to his death. The x-ray report from the defendant
radiologist arrived (via facsimile) at the office of the ordering family physician at approximately
10:00 a.m. on Dec. 31, 1996 several hours after decedent's death.

tj

The decedent's wife, an administrator, alleged that the defendant was negligent in failing to
promptly relay the results of his report of the chest x-ray to the ordering physician. Plaintiff
developed expert medical testimony that the findings noted by the defendant radiologist were
potentially life-threatening and should have been promptly reported to the ordering physician.
The defendant took the position that the condition depicted on the chest x-ray was not
sufficiently serious to require an immediate report back to the ordering physician and that the
standard 24 hour communication time was appropriate. The decedent was survived by his wife
and two adult children and there was no claim for lost income or medical expenses.
[99-T-332]
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NEGLIGENCE
Auto Accident - Wrongful Death

Services
•subscribe
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- Elderly Decedent
Type of Action - Auto accident
Type oflnjuries -Massive head, chest and skeletal injuries leading to death
Court/Case No. - Suffolk Circuit Court
Special Damages- $39,101.58

• Massachusetts

• Mi(:l)igio- -- -

Awarded or Settled - Settled

• Missouri
• North Carolina
•Ohio
• RhOde Island

Amount- $289,101.58

• Y-~-~c.!W_ti.Q!!l~

Attorneys for Plaintiff- Carlton Bennett, John Zydron and Jill Roseland, Virginia Beach
Plaintifrs Experts- None
Defendant's Experts- None
Insurance Carrier- AIG Insurance
Lowest Demand - $300,000
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Other Useful Information - The deceased was an 82-year-old female passenger in a vehicle
involved in a collision. The deceased was transported via air ambulance and was diagnosed with
massive head, chest and skeletal injuries. She was pronounced dead the day following the
incident.

[98-T481]
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VIRGINIA:

IN THE CIRCUIT COURT OF THE
CITY OF PETERSBURG

)

ABE SHEPARD, Administrator of
}
the Estate of Ernestine Shepard, )
)

Plaintiff,

v.
CAPITOL FOUNDRY OF VIRGINIA,
INC., a Virginia Corporation,
et al.,

)
)
)
)
)

Case No. CL98-454
CL96-217

)
)
)
)

Defendants.
______________________________
)

•
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c

3

1

{The following is the requested excerpt of the testimony of

2

Mr. Abe Shepard, Sr., from Day I of the jury trial:)
MR. CUTHBERT:

3

4

Shepard as our next witness.
Mr. Shepard, would you step forward, please,

5

6

Your Honor, we call Mr. Abe

sir?

7

ABE

SHEPARD

I

SR'

I

8

was duly sworn and testified as follows:

9

DIRECT EXAMINATION

10

BY MR. CUTHBERT:

11

Q

Mr. Shepard, good afternoon, sir.

12

A

Good afternoon.

13

Q

Would you please tell the members of the jury

14

your name, sir?

15

A

My name is Abe Shepard.

16

Q

And how old are you, sir?

17

A

Eighty-three.

18

Q

And who was older, you or your wife?

19

A

I

20

Q

-Br how many years were you older than she?

21

A

About 11 years.

22

Q

And where do you live, sir?

23

A

Where do

24

Q

Where, yes, sir, street address.

25

A

1933 Concord Drive.

was much-.. older than her.

I

live now?
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•

1

there and talk with her as if she was going to talk back,

2

knowi~g

3

tell her about my life and what I'm going through since

4

she's been gone, how much I miss her, and all of that.

5

would think that somebody was talking to me the way I be

6

talking out there sometimes.

7

and then I leave.

that she can•t.

MR. CUTHBERT:

8

9

•

I

You

And I say a prayer or two,

Your Honor, I don•t have any

other questions.
If you'd answer any questions that defense

10
11

I tell her about the children.

counsel has.
CROSS-EXAMINATION

12
13

BY MR. GALLALEE:

14

Q

Good afternoon, Mr. Shepard.

15

A

Good afternoon.

16

Q

Mr. Shepard, where you live on Concord Drive,

17

that•s been your house since 1973 when you retired from the

18

military?

19

A

Right.

20

Q

And then you worked until 1982.

21

And then you

retired from that job?

22

A

Yes, sir.

23

Q

And the neighborhood you have been in, do you

24

have houses -- is it a fairly populated neighborhood that

25

you have houses around you and neighbors on all sides?
CHANDLER and HALASZ, INC.
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Do
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•

1

2

A

Yes, sir.

3

Q

A

4

of years?
A

Right.

6

Q

And I think you told me that's been some

We've all been there a long time.

comfort to you to have your friends around?

8

A

Yes.

9

Q

I know your children keep in touch with you,

10

always have?

11

A

Yes, sir.

12

Q

Still do on a regular basis?

13

A

Yes.

14

Q

Your church is the Metropolitan Baptist

15

Church, I believe?

16

A

Metropolitan Baptist Church, right.

17

Q

You have been a member there a long time?

18

A

No, about four years.

19

Q

When we spoke awhile ago, you were going

20

do you go to the meetings on Tuesday nights with the

21

22

I go every Sunday mostly, and I go on

A

Thursday.

23

•

lot of them have been neighbors for a lot

5

7

•

you know your neighbors pretty well?

Okay.

Q

24

today.

25

three or four.

I

know we talked about your dogs

And I don't know why I got hung up on if you have
You do have four dogs?

I

(
.'
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1

A

I do have four.

2

Q

One of them is the house dog?

3

A

One is the house dog.

4

Q

I've got one.

5
6

He's just a house dog.

I believe you told Mr. Cuthbert you still go
hunting when you feel up to it, and do a little fishing?

7

A

Right, sure.

8

Q

And do a little gardening when you feel up to

10

A

Yes.

11

Q

I know you were with me when I spoke with

9

that?

12

Winta (phonetic), that's your grandchild.

13

other grandchildren from time to time?

Do you see your

14

A

Oh, yes.

15

Q

Winta says you give her money; is that true?

16

A

I give them all a little change once in a

Q

Mr. Shepard, I know this is painful for you

17

while.

18
19

to think back.

20

deposition, one of the things your wife said after the

21

accident.

22

me?

23
24

25

A

But I asked you a question in your

Do you remember her saying, Who hit me?

Who hit

Yes, sir, I do.
MR. GALLALEE:

Your Honor, that may be all

the questions I have for Mr. Shepard.
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•

I would like now just to read some of the

1

2

plaintiff•s responses to requests for admissions in.
THE COURT:

3
4

the stand, or are these his admissions?
MR. GALLALEE:

5
6

THE COURT:

MR. CUTHBERT:

Anything else for

I have no other questions for

Mr. Shepard.
Before we get into the requests for

11

I

All right.

him, Mr. Cuthbert?

9

10

He can be excused for this

purpose.

7

8

will let him be excused from

I

12

admissions, could I see what it is that he proposes to

13

read?

14

15

(The witness stood down.)
(This concludes the requested excerpt.)

16
17
18
19
20

21
22
23
24

J

25
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1
2

{The following is the requested excerpt of the testimony of
Marion Shepard, Randy Shepard, Linda Shepard, Abe Shepard,
Jr., Sandra Bennett, and Beverly Shepard of the August 15,_
2000, jury trial:)

3
4

MR. CUTHBERT:

5

witness Ms. Marion Shepard.
MARION SHEPARD

6

was duly sworn and testified as follows:

8

DIRECT EXAMINATION

Q

Ms. Shepard, good afternoon.

11

A

Good afternoon.

12

Q

Would you please tell the members of the jury

your name, ma'am?

14

A

Marion Shepard.

15

Q

And if I may, how old are you?

16

A

I'm 44.

17

Q

And would you tell the jury about your

18
19
20

''

BY MR. CUTHBERT:

10

13

'I

I

7

9

\

I would call as our next

education?
A

Yes.

'I" have a BA degree in sociology at

Virginia State University.

21

Q

And are you employed outside the home?

22

A

Yes, sir.

23

Q

And where do you work?

24

A

I work at Fort Lee Exchange.

25

Q

And what is your job title?
CHANDLER and HALASZ, INC.
(804) 730-1222 or (800) 427-8763

81

14

1

Back in April of

1

93, was there, shortly

2

after that, that you and your sister lived together for a

3

while?

4

Yes, we did.

A

5
6

MR. CUTHBERT:

Excuse me.

MR. GALLALBB :

I

Did you mean April

of '96?

7
8

BY MR. GALLALBE:

9

Q

'm sorry.

After April of '96, you and your sister -- in

10

April of '96 you and your sister were living with father

11

and then you-all moved out?

12

A

Yes, we did.

13

Q

And then you moved back, I guess, since '97

14

when I last talked to you?

15

A

Yes.

16

Q

Your father, I think you told me, owns some

17

dogs, outdoor stuff and dogs and hunting.

18

his hobbies?

19

A

20

Q

21

Yes, it

·And

I

'

is~_

Is that one of

..

think you described your father as kind

of a quiet, low-key man.

Is that fair to say?

22

A

Yes, he is.

23

Q

And I think your mother was that way too,

24

25

kind of on the quiet side?
A

Yes.
CHANDLER and HALASZ, INC.
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1

Q

Have that quiet dignity and led by example?

2

A

Yes.

3

Q

I think that's what you told us.

4

MR. GALLALEE:

5

THE COURT:

6

MR. CUTHBERT:

7

THE COURT:

8

Anything else?
No questions, Your Honor.

All right.

MR. CUTHBERT:

You may step down.

Your Honor, I would like to

call Randy Shepard as our next witness.
Your Honor, may Ms. Shepard stay in the

11
12

courtroom now that she has testified?

13

THE COURT:

14

If you are not going to recall

her, I don•t think there is any objection to her remaining.

15

MR. CUTHBERT:

16

RANJ)Y

I'm not going to recall her.
SHEPARD.

17

was duly sworn and testified as follows:

18

DIRECT EXAMINATION

19

BY MR. CUTHBERT:

20

Q

21

A

22

Q

23

Thank you.

{Witness stood down.)

9

10

That's all I have.

. Mr. Shepard, good afternoon, sir.
Good afternoon.
:would you please tell the members of the jury

your name?

24

A

My name is Randy Shepard.

25

Q

And how old are you, sir?
CHANDLER and HALASZ, INC.
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1
2

Yes, sir, it was.

A

July cookout.

3

Yes, sir.

Q

MR. CUTHBERT:

4

5

Mr. Shepard, if you would answer any
questions that defense counsel has.
CROSS-EXAMINATION

8
9

BY

MR.

10

11

GALLALEE:
Just a few questions.

Q

Good afternoon,

Mr. Shepard.

12

A

Afternoon.

13

Q

I

14

Your Honor, I don't have any

further questions for this witness.

6

7

It was during the 4th of

think you told Mr. Cuthbert you work for

American Filtrona?

15

A

Filtrona of Richmond, sir.

16

Q

And that's been for about 23 years?

17

A

Twenty-six and a half years.

18

Q

Okay.

19

And you're married, your daughter --

and Winta (phonetic) is your daughter?

20

A

That's correct.

21

Q

And do you see your father pretty regularly?

22

A

Yes, sir, I do.

23

Q

And your father, I take it, enjoys visiting

A

Yes.

24
25

Winta?
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1
2

She told me he spoiled her.

Q

I'm sure that's

not the case?

3

A

You're sure that's not the case?

4

Q

I was joking.

5

what that means.

6
7

I've got children.

(laughter)
I know

And this is probably asking the obvious, but
your father is close with all the children; is that fair?

8

A

This is correct.

9

Q

And all the children have stayed in contact

10

with him since 1996 and the ones that live close by -- I

11

know that one is living with him -- but the ones that live

12

close by, like yourself, go by and see him on a regular

13

basis?

14

A

on a regular basis, right.

15

Q

And your father, he's very involved in his

16

church; is that right?

17

A

This is correct.

18

Q

And he is involved with some church groups?

19

A

Uh-huh.

20

Q

I think your father has told me he has been

......

21

living in that .......
same house since 1973.

22

about right?

Does that sound

23

A

That's correct.

24

Q

And has a lot of friends in that

25

neighborhood?
CHANDLER

. ___ ,

co .... ~

... ...._"' ,.,"'l-:

trl'\T.'I\C'7

85

INC.

., 427-8763

21
1

A

Yes.

2

MR. GALLALEE:

That's all.

3

MR. CUTHBERT:

Your Honor, I don't have any

4

other questions for this witness.

5

courtroom?

6

THE COURT:

7

MR. CUTHBERT:

May he stay in the

Yes, he may stay.
Thank you.

You may step down.

(Witness stood down.)

8

MR. CUTHBERT:

9
10

I appreciate it.

Your Honor, I would like to

call Linda Shepard.

11

LINJ)A SHEPARQ.

12

was previously sworn and testified as follows:

13

DIRECT EXAMINAIIQN

14

BY MR. CUTHBERT:

15

Q

Good afternoon.

16

A

Good afternoon.

17

Q

Would you tell the jury your name, ma'am?

18

A

My name is Linda Shepard.

19

Q

And how old are you, please?

20

A

I am 33 years old.

21

Q

And where do you live?

22

A

i live in Marietta, Georgia.

23

Q

And what is the highest grade in school you

24
25

completed?
A

Two and a half years of college.
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22

L

Q

And what did you study in college?

2

A

Business administration.

3

Q

Are you married?

4

A

No.

5

Q

Do you work outside the home?

6

A

Yes.

7

Q

And what work do you do?

8

A

I work for Sun Trust Bank, and I'm· a customer

9
10

11

I am single.

service representative.
Are you one of the children of Ernestine and

Q

Abe Shepard?

12

A

Yes, I am.

13

Q

Are you the oldest, the youngest, or

14

somewhere in between?

15

A

I am the youngest.

16

Q

When your mom died, were you living at home?

17

A

Yes, I was.

18

Q

Before your mom died, to whom did you turn

19

when you needed advice?

20

A

I always talked to my mother for advice.

21

Q

Why is that?

22

A

Because I can trust her judgment.

She was

23

the person that I could always talk to her -- her advice.

24

She would always give me her best advice in anything.

25

could always talk to her.

She was a friend.

CHANDLER and HALASZ, INC.
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I

She was just

24

1

same ones I asked you the first time.
You may have told Mr. Cuthbert.

2

3

You are the

youngest of the children; is that correct?

4

A

Yes, I am.

5

Q

And you were living with your father.

6

And at

some point maybe you and, I think, Marion moved out?

7

A

That is correct.

8

Q

When did you move down to Atlanta?

9

A

I moved to Georgia, April

10

Q

Is that a transfer when, I guess, Crestar

11

1

99.

became Sun Trust?
A

No.

14

Q

Okay.

15

an outdoorsman?

16

A

That is correct.

17

Q

Has he always liked -- hunting and fishing

12
13

18

I wasn•t employed at Sun Trust at the

time.
Your father, I understand, is a bit of

were what he liked to do most?

19

A

Always, yes, ··sir.

20

Q

And I think you have indicated-- you told.me

21

that his activities as far as that sort of thing has pretty

22

much stayed the same since your mother has passed?

23

A

As far as I know, yes, they have.

24

Q

And his physical health has been about the

25

same as far as you have been able to notice?
CHANDLER and HALASZ, INC.
(804) 730-1222 or (BOO) 427-8763
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25
1

A

As far as --

2

Q

Your father has four dogs?

3

A

I do believe

4

Q

That•s fine.

I'm not sure.

MR. GALLALEE:

That•s all I have.

7

MR. CUTHBERT:

No redirect, Your Honor.

8

THE COURT:

5

6

ma•am.

MR. CUTHBERT:

10

You may step down.

Your Honr, I would like to

call Mr. Abe Shepard, Jr., as our next witness.
And may Ms. Linda Shepard remain in the

12
13

Thank you.

{Witness stood down.)

9

11

Thank you,

courtroom?
THE COURT:

14.

Yes.

15

ABE SHEPARD. JR ..

16

was duly sworn and testified as follows:

17

DIRECT EXAMINATION

18

BY MR. CUTHBERT:

19

Q

Mr. Shepard, good afternoon, sir.

A

21

22

Q

would you please tell the members of the jury

your name?

23

A

My name is Abe A. Shepard.

24

Q

And your age, sir?

25

A

My age is 39.
CHANDLER and HALASZ, INC.
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF PETERSBURG
ABE SHEPARD,

)
)
)

Administrator of the Estate of
Ernestine Shepard,
Plaintiff,

v.
CAPITOL FOUNDRY OF VIRGINIA, INCORPORATED,
~~

)
)
)
)
)
)

)
Defendants.

)
)

MR. SHEPARD'S BRIEF
IN SUPPORT OF THE JURY'S VERDICT
AND IN OPPOSITION TO THE MEMORANDUM OF THE DEFENDANTS
TO SET THE JURY'S VERDICT ASIDE

Abe Shepard, Administrator of the Estate of Ernestine Shepard, by counsel,
files the following brief in support of the jury's verdict and in opposition to the
memorandum of the defendants to set the jury's verdict aside. Accompanying this
brief is a binder, containing a copy of each authority cited.
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Summary of Argument
For three reasons, this trial court should enter judgment on the jury's verdict.
First, the rebuttal argument of plaintiffs counsel was not improper. Second, as
Judge D'Alton stated when the defendants objected only after the jwy had begun
deliberations, by their delay the defendants waived their o JeCFIL~!Jttt
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argument of plaintiffs counsel. Finally, improper factors did not produce the jury's
verdict.
Facts relating to Mrs. Shepard's death
This is a wrongful death action, arising out of the death of Ernestine
Shepard, a 67 year old resident of the City of Petersburg. There are seven statutory
beneficiaries •• her husband of 44 years Abe Shepard, eleven years older than she
was and now 83 years of age; and her six adult children, the youngest of which is
now 33 years of age. Mrs. Shepard died on April 24, 1996, less than sixteen hours
after her aorta tore as a result of the trauma of a motor vehicle accident on East
Bank Street in Petersburg, several hundred yards from this Courthouse. Just
before the fatal accident, Mrs. Shepard had a life expectancy of 17.4 years.l
The accident happened at about 9 AM on Tuesday, April 2·3, 1996, and
involved three vehicles:

a flatbed tractor trailer driven by the defendant Mr.

Guthrie2; a pickup truck driven by Mrs. Shepard; and a car driven by a Mr. Walker.
Each vehicle was headed east in the left lane of East Bank Street -- a two lane, one
way street.

Approximately 20 to 35 minutes before the accident, Mr. Guthrie

parked the 76,000 pound flatbed in the left lane and exited the vehicle to wait for a
JUTJIBERT
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space to open up on the lot of Leete Tire. His intention was to pull onto the Leete
lot to get a replacement for a tire that had blown out when he was about nine miles
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Jury instruction# 14.
2 The defendant Capitol Foundry was Mr. Guthrie's employer, and admitted that
Mr. Guthrie was acting within the scope of employment at all relevant times.
1

2
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on the remaining 17 tires at speeds as high as 25 to 30 miles per hour.

In

deposition testimony that counsel for Mr. Shepard read into evidence as part o( his
case in chief, Mr. Guthrie admitted that, once on East Bank Street, he could have
driven "maybe a couple of more miles."3 Mrs. Shepard was stopped behind the
flatbed when Mr. Walker hit her pickup from behind, driving it into the back of the
flatbed. Please see Plaintiffs Exhibits 3 and 4 for photographs of the resulting
damage to the bumper and engine compartment of Mrs. Shepard's pickup. Mr.
Walker fled the scene but was later apprehended. Mr. Shepard claimed that, by
blocking the left travel lane of East Bank Street, Mr. Guthrie violated Virginia Code
section 46.2-888, stating:
No person shall stop a vehicle in such manner as to impede or render
dangerous the use of the highway by others, except in the case of an
emergency, an accident, or a mechanical breakdown.
Facts relating to the trial
Through the testimony of six of the seven4 statutory beneficiaries, the wife of
one of the adult children, and a local pastor, Mr. Shepard presented compelling
evidence as to the deep emotional loss that he and his six children suffered.
On August 16, 2000, the jury returned the following verdict:
CUTHBERT
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We, the jury, find in favor of the plaintiff Mr. Shepard, Administrator of
the Estate of Ernestine Shepard, and against Capitol Foundry and Mr.
Guthrie. We assess damages in the total amount of $1, 700,000.00. We
direct that the total damages be distributed as follows:

(804) 1JJ.ll00

100 EAST MAIN SO!.EET
SUII"E 1601
IUOIMONO,
VIRGINIA 2l219

.

(804) 64l·l100
FACSIMILE
(804) 132-46.58

s 35.15 from Mr. Guthrie's depositiO'.D. transcript. The number to the left of the

decimal refers to the page, and the number to the right of the decimal refers to the
line.
"The adult child Merritt Shepard lives in Germany and was unable to attend the
trial.
3
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to
to
to
to
to
to
to

Abe Shepard, husband
Linda Shepard, daughter
Marion Shepard, daughter
Merritt Lewis Shepard, son
Randy Shepard, son
Sandra Bennett, daughter
Abe Shepard, Jr., son

$1,100,000.00
$ 100,000.00
$ 100,000.00
$ 100,000.00
$ 100,000.00
$ 100,000.00
$ 100,000.00

We award interest from 4123/96 on $1,700,000.00.
Attached is a copy of the completed verdict form.
Once Judge D'Alton dismissed the jury, defense counsel moved to set the
verdict aside on various grounds. With one exception, Judge D'Alton ruled that
each ground was meritless.

As to that sole exception, Judge D'Alton reserved

judgment of the motion to remit the verdict on grounds that the verdict may be
excessive. As to this one issue, Judge D'Alton instructed counsel to submit briefs
and to present oral argument before he ruled.
Argument
This trial court should enter judgment on the jury's verdict.
1.

The argument of plaintiffs counsel was not improper.
The defendants have challenged the rebuttal argument of plaintiffs counsel

and claim that it provides some basis for remittitur.
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The argument of plaintiffs counsel was not improper. It was as follows:
Let me ask you to look at it this way: Do you want tractor-trailer
drivers to come into Petersburg and stop in heavily traveled areas in
the middle of the road, get out of their cab for 20 minutes? Is that
what you want? What does that do to the lives of the people in the
City of Petersburg?

F...cso.au;
(SOt) 73Z-465a
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That is negligence, and that's what happened here. And you are the
only people in a position to protect the people of Petersburg from that
kind of thing happening again.
33.18 - 34.2 of the Day II transcript.

•

It should be noted that plaintiffs counsel never asked the jury to "send a
message" or otherwise to punish the defendants or anyone else. Instead, the central
point of the argument at issue is that, if Mr. Guthrie was not negligent for doing
what he did, then neither would any other truck driver be negligent if he did the
same thing.
Furthermore, the challenged argument merely responded to argument made
by defense counsel. Thus, defense counsel argued:
Under the plaintiffs argument, if you're stopped in the road, for
however long a time and someone comes behind you and is stopped, for
whatever reason, and then that person is rear-ended, is it the person up
front's fault. I submit to you that's not what the law should be. People
stop on roads. Under that theory, if you are stopped on a road and
maybe a person is stopped on the road to drop their children off, maybe
you're stopped on the road to deliver a package, maybe you're stopped
on the road to wait for a parking space, but you are stopped in that lane
of travel, for whatever reasons, maybe traffic is backed up, again maybe
you are just trying to drop something off, maybe you're waiting to get
into a parking space, but you're blocking that lane of travel, and if
you're stopped and someone comes up behind you because of that and
stops behind you and then that person is rear-ended, you know whose
fault it is? It is the person that rear-ends you.
JUTJIBERT
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In this fashion, defense counsel repeatedly invited the jurors to

consider the consequences to themselves of concluding that Mr. Guthrie was negligent.
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In response, plaintiffs counsel was fully justified in asking the jury to
consider whether they wanted other tractor trailer drivers to do what Mr. Guthrie
did. And this is what plaintiffs counsel did in the rebuttal argument at issue. In
this fashion plaintiffs counsel hoped to drive home the point that what Mr. Guthrie
did was quite different from the various examples defense counsel gave when he
repeatedly asked the jurors to put themselves in Mr. Guthrie's shoes .. "maybe
you're stopped on the road to deliver a package, maybe you're stopped on the road
to wait for a parking space ... again maybe you are just trying to drop something
off, maybe you're waiting to get into a parking space, but you're blocking that lane
of travel, and if you're stopped and someone comes up behind you and then that
person is rear·ended, you know whose fault it is? It is the person that rea1··ends
you." (Emphasis added.)
The Supreme Court bas held that, where defense counsel opens an area of
argument, he cannot then complain when plaintiffs counsel responds. For example,
in Brann v. F. W. Woolworth Co., 181 Va. 213, 24 S.E.2d 424 (1943), both counsel
engaged in somewhat personal and hyperbolic attacks during closing. Eventually, the
defendant objected and moved for a mistrial. Supporting the trial court's decision to
JUTHBERT
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deny the motion, the Supreme Court explained:
Defendant's counsel committed the first offense. He invited the improper
argument of plaintiffs counsel and therefore is not in a position to
complain. If either or both bad timely objected, the court, no doubt,
would have corrected the errors of counsel.
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181 Va. at 221,24 S.E.2d at 427 .
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Similarly, in Majestic Steam Laundry v. Puckett, 161 Va. 524, 171 S.E. 491
(1933), plaintiffs counsel made a statement to the jury presenting a much greater risk
of prejudice than the argument at issue in the Shepard case. In Majestic Steam,
counsel argued to the jury: "If you give me a verdict of $11,000, I won't go into
[defendant's] pocket for one cent of it." The defendant claimed that this statem.ent
was tantamount to telling the jury that the defendant carried liability insurance and
that the insurance company would have to pay any judgment for damages awarded
the plaintiff. In response, the Supreme Court indicated that it was improper to bring
before the jury evidence of liability insurance in a personal injury action, but that
defense counsel had provoked the offending statement when he told the jury that the
defendant was a hard-working man while the plaintiff was "a police officer from
Detroit down here to go into the pockets of Mr. Bradley." The Court also concluded
that no objection had been made to the improper statement and for that added reason
the assignment was without merit.
In sum, the rebuttal argument of plaintiffs counsel was not improper and, in
any event, merely responded to defense counsel's argument that, in reaching its
verdict, the jurors should consider the consequences of their verdict to the jurors
JUTHBERT

themselves.

\.W OFFICES

.,.,.&•1 d9riiitfiW
NORTH SYCAMORE S111EET
I'EnRSBUAO.
VIROINIA 2JS0].)223
(!!Of) 1ll·l100

.

700 EAST MAIN S111EEI'
SUITE 1601
RIOIMOND.
VIROINIA ZlZI9

.

(80fl6otl·l100

FACSIMILE

2.

The defendants waived their objection.
By delaying their objection until after the jury had begun deliberations, the

defendants waived their objection. Thus, it was only after the jury had withdrawn to
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its room to deliberate that defense counsel objected to the rebuttal argument by
.
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plaintiffs counsel, and asked the trial court to declare a mistrial. In response,
Judge D'Alton ruled at 36.19 through 37.5 of the Day II transcript:
THE COURT: I am afraid that it is untimely made. And if I had
addressed it at the time, I could have. But I think once it is said and
not objected to, I cannot undo it.
MR. GALLALEE: Once it was out, Judge, I mean ··
THE COURT: I understand that. But I think it is your obligation to
object to it at the time. And if the Court finds it to be inflammatory, it
would so advise the jury. But if it is untimely, then the court cannot
undo it. So I cannot sustain the motion for mistrial at this particular
time.
Judge D'Alton's ruling mirrors controlling Virginia law. Burks v. Webb, 199 Va.
296, 311, 99 S.E.2d 629, 641 (1957), stating:
If objection is made during the argument, the judge has an opportunity
to stop improper argument, and make a timely and effective ruling
thereon. Except under unusual circumstances, objection to improper
argument must be timely made and if not made until after the case has
been submitted to the jury, it comes too late.
Thus, there are two reasons why an objection to argument is waived if not timely
made: first, only timely objection gives the trial court the opportunity to stop the
allegedly improper argument before counsel has completed it; and second, only timely
objection allows the trial court to give a curative instruction.
JUTHBERT
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of a motion to remit. There, the defense sought to justify remittitur by claiming that,
in closing argument, plaintiff's counsel misled the jury into thinking that the plaintiff
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had medical bills to pay, when in fact the plaintiff had been treated at no charge at the
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Shriners Hospital. Thus, in closing argument, plaintiffs counsel stated that the
"plaintiff was reducing his damage request from $150,000,000 to $75,000,000 becs.use
he 'elected' not to introduce any medical bills.'' 258 Va. at 261, 520 S.E.2d at 179. In
response, the Supreme Court dismissed this contention with one short sentence, as
follows:

"We note that Virginia Power did not object to this statement during

plaintiffs closing argument." 258 Va. at 261 ftn. 6, 520 S.E.2d at 179 ftn. 6. In short,
in footnote 6 to its Dungee decision, the Supreme Court made clear that, in
considering a motion to remit, the trial court may not consider argument of plaintiffs
counsel to which defense counsel failed to make a timely objection, even when the
verdict for pain and suffering is $20,000,000.
Stump v. Doe, 250 Va. 57, 458 S.E.2d 279 (1995), illustrates the confidence that

Virginia courts put in the effectiveness of curative instructions. There, plaintiffs
counsel made the following argument in support of damages in a personal injury
action: " '[s]everal years ago a couple of whales got stuck in the ice up in Alaska, and
our government and the Russian government spent three million dollars to save two
whales that were stuck in the ice.'" 250 Va. at 62, 458 S.E.2d at 282. The defendant
promptly objected. The trial court held that the argument was improper and told the
OUTHBERT

jury to disregard it. The Supreme Court held that the defendant failed to overcome
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the presumption that the jury had heeded the trial court's curative instruction. C{.
Pullen v. Nickens, 226 Va. 342, 347, 310 S.E.2d 452, 455 (1983), holding that counsel

.

waived any objection to plaintiffs closing argument by failing to object
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admonition that followed a belated objection, noting that "an admonition is generally
deemed to be sufficient."
In sum, Judge D'Alton was correct in ruling that the defendants waived their
objection to plaintiffs rebuttal argument. As a result, plaintiffs rebuttal argument
can not be a basis for remitting the jury's verdict.
3.

Improper factors did not produce the jury's verdict.
Several principles of law bear directly upon this trial court's resolution of the

pending motion to remit. To begin with, "[a] jury verdict fairly rendered on competent
evidence should not be disturbed by the trial court...." Virginia Electric and Power
Co. v. Dungee, supra, 258 Va. at 261, 520 S.E.2d at 180. In addition:

As this Court has stated before, there is no exact method by which to
measure and value in monetary terms the degree of pain and anguish of
a suffering human being, and, unless the jury's verdict is so great as to
indicate its judgment was actuated by partiality or prejudice, the court
should not disturb the verdict.
Virginia Electric and Power Co. v. Dungee, supra, 258 Va. at 261, 520 S.E.2d at 180.

Thus:
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neither course of action [that is, to put the successful party on terms, or
else to order a new trial] is warranted if the verdict merely appears to be
large and more than the trial judge would have awarded had he been a
member of the jury.
Edmiston v. Kupsenel, 205 Va. 198, 202, 135 S.E.2d 777, 780 (1964). Furthermore, in

considering a motion to remit, both the trial court and the appellate court must
"consider the evidence in the light most favorable to [the plaintiff], the party who
received the jury verdict." Poulston v. Rock, 251 Va. 254, 261, 467 S.E.2d 479, 483
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(1996).5 Furthermore, in considering remittitur, both the trial court and the appellate
court must focus on the reasonableness of the amount of the jury's verdict, and not on
the reasonableness of other, lesser amounts. Edmiston v. Kupsenel, supra, 205 Va. at
203, 135 S.E.2d at 780, holding that the trial court erred in requiring the plaintiff to
remit half of a $28,500 verdict for personal injuries or else to submit to a new trial on
the issue of damages, and stating that the benchmark for reviewing a trial court's
decision to remit is:
whether there was evidence to sustain the verdict of the jury, for if there
was, then the trial court was in error in ordering remittitur.

Cf. Poulston v. Rock, supra, 251 Va. at 265 and 267-68, 467 S.E.2d at 485 and 487
(dissent of Justice Compton), protesting that the majority decision in Poulston
"effectively has overruled" prior Virginia law "[fjrom 1976 until today [March 1, 1996] ·
... [that] the important number has been the trial judge's number, not the jury's

s In Poulston v. Rock, the Supreme Court held that the trial court abused its
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discretion in remitting a jury verdict in a defamation action when it reduced the
compensatory award from $10,000 to $1,000, and the punitive award from $25,000
to $2,500. In the following decisions, the Supreme· Court likewise reversed a trial
court's decision to remit: Robinson v. Old Dominion Freight Line, 236 Va. 125, 372
S.E.2d 142 (1988) (remitting a jury verdict for personal injuries received in a motor
vehicle accident by reducing the jury's verdict from $30,000 to $15,000); Murphy v.
Carolina Freight Lines, 215 Va. 770, 213 S.E.2d 769 (1975) (remitting a jury verdict
for $25,000 and ordering a new trial, which resulted in a jury verdict for $10,000);
Edmiston v. Kupsenel, supra (remitting half of a $28,500 jury verdict for personal
injuries received in a motor vehicle accident); Simmons v. Boyd, 199 Va. 806, 102
S.E.2d 292 (1958) (remitting a jury verdict for personal injuries received in a motor
vehicle accident by reducing the jury's award from $20,000 to $6,500); Aronovitch v.
Ayres, 169 Va. 308, 193 S.E. 524 (1937) (remitting a jury verdict for personal
injuries received in a motor vehicle accident by reducing the jury's award from
$20,607 to $8,000).
11
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number." Article I section 11 of the Constitution of Virginia underlies these precepts
by mandating:
That in controversies respecting property, and in suits between man and
man, trial by jury is preferable to any other, and ought to be held sacred.
Nevertheless:
Circumstances which compel setting aside a jury verdict include a
damage award that is so excessive that it shocks the conscience of the
court, creating the impression that the jury was influenced by passion,
corruption, or prejudice; that the jury has misconceived or
misunderstood the facts or the law; or, the award is so out of proportion
to the injuries suffered as to suggest that it is not the product of a fair
and impartial decision.
Poulston v. Rock, supra, 251 Va. at 258, 467 S.E.2d at 481.
Virginia Code section 8.01-52 defines the standard for assessing damages in a
wrongful death action by stating:
The jury or the court, as the case may be, in any such action under §
8.01-50 may award. such damages as to it may seem fair and just.
Unlike the Medical Malpractice Act (Virginia Code section 8.01-581.1 et seq.,
which imposes a $1.5 million dollar cap on all damages recovered), section 8.01-52
only limits damages to the amount that "may seem fair and just."
The jury was properly instructed in determining compensatory damages. See
)UTHBERT

jury instruction #17. Having diligently weighed all the relevant factors provided by
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this instruction, the jurors rendered their verdict. Modaber v. Kelley, 232 Va. 60, 69,
348 S.E.2d 233, 238 (1986), stating:
"The opinion of a jury, acting on credible evidence and under proper
instructions, usually furnishes a reasonable standard, and should not be
supplanted by a different opinion without a clear showing that it has
been formed by improper factors."
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In the context of these legal principles and as the following argument proves,
the trial record supplies no basis for making the "clear showing that [the verdict of. the
jury] has been formed by improper factors," as Modaber, supra, requires before the
trial court may remit the jury's verdict.
The jurors were appropriately attentive throughout the trial. They listened
carefully and seriously. They deliberated for more than two hours. They considered
the jury instructions, even asking for clarification as to the meaning of "superseding
cause."&

Once the verdict was returned, the foreman responded seriously,

intelligently, and forthrightly to Judge D'Alton's question, "Have you reached a
verdict?" When the jury was polled at the request of the defense, each juror agreed
with the verdict. Thus, there is no evidence whatsoever that passion or prejudice
produced the verdict, or that the jury misconstrued the facts or the law.
Does the sheer size of the jury's award to the seven Shepard statutory
beneficiaries constitute the "clear showing" required by Modaber that the jury's
verdict meets the Poulston threshold of being "so excessive that it shocks the
conscience of the court, creating the impression that the jury was influenced by
passion, corruption, or prejudice,'' or ''is so out of proportion to the injuries suffered as
JUTHBERT
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In response, Judge D'Alton correctly referred the jury's attention to the instruction
that defined the term.
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To begin with, in closing argument, plaintiffs counsel asked the jury to award a
total of $4,000,000 · -- more than twice the $1,700,000 awarded.

Under these

circumstances, it is not logical to conclude that passion or prejudice was the driving
force that produced the jury's verdict.
Furthermore, there were seven statutory beneficiaries, and Mrs. Shepard's
death deeply distressed each. As a result, a verdict totalling $1,700,000 (averaging
approximately $243,000 per statutory beneficiary) should come as no surprise.
In addition, the distribution ordered by the jury makes clear that the verdict
was the product of careful thought, not prejudice or partiality. Thus, the jury gave
only $100,000 to each of Mrs. Shepard's six children, in spite of uncontradicted
evidence as to their close ties to their mother and deep sense of loss. Each of these
six awards is modest. If prejudice or partiality had activated the jury's verdict, each
of these six awards would be much higher.
Admittedly, the $1,100,000 awarded to the widower Mr. Shepard is a
substantial sum. But when examined in the context of the evidence and the other
six awards of only $100,000, the facts supply no basis for the Modaber "clear
showing" that passion or prejudice explains this award. After all, the evidence was
}UTHBERT
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that the senior Mr. Shepard and his wife had been married for 44 years; 7 that she
was eleven years his junior;s and that he is now 83 years of age. 9 She
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6. 7 of the Day I transcript.
of the Day I transcript.
s 3.17 of the Day I transcript. Even at the age of 83, Mr. Shepard has a life
expectancy of 5.9 years, per Virginia Code section 8.01-419.
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conceivediO and raisedll his six children, washed his clothes, 12 maintained his
house, IS cooked his food,l4 paid his bills, 15 and got his last Army promotion for
him.l&

The U. S. Army awarded Mrs. Shepard a Certificate of Appreciation

(Plaintiffs Exhibit 22, copy attached):
for being such an outstanding soldier at home with me and taking care
of me and the hardships that she ha~ during the time she was there -we was in the service.l7
And his wife even helped relieve the discomforts of Mr. Shepard's advancing years:
Rubbing me down when my arthritis was bothering me. So now I have
to reach back there and rub my own shoulders, and I can't hardly do it.
I just let it hurt.1s
Thus, the jury could well have concluded that Mrs. Shepard, being in vigorous good
health and eleven years younger than her husband, was his promise and
expectation oflong term health care.

In addition, the adult child Randy Shepard

The birth certificates of the six children are in evidence as Plaintiffs Exhibits 16
through 21.
u 10.18 through 10.20 and 11.24 through 12.2 of the Day I transcript.
12 16.13 through 16.15 of the Day I transcript.
13 Testimony of Bishop Wright, not transcribed.
1411.5 through 11.7 of the Day I transcript.
1~>10.23 through 11.4 of the Day I transcript.
1s12.16 through 13.22 of the Day I transcript.
1715.13 through 15.15 of the Day I transcript. In this regard, Plaintiffs Exhibit 22
states:
On the occasion of the retirement of her husband from active duty with the
United States Army has earned the Army's grateful appreciation for her own
unselfish, faithful and devoted service. Her unfailing support and understanding helped to make possible her husband's lasting contribution to the
nation.
ts 15.2 through 15.5 of the Day I transcript.
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described his mother as "a crutch for my dad," and Bishop Wright testified that
Mrs. Shepard "lived, ate, slept, her whole life was for her husband."l9
But more important than all of these functions, Mrs. Shepard supplied loving
companionship and genuine devotion, leaving behind a man who has lost about 15
pounds,2o burns his food "about half the time," 21 eats alone,22 and spends his time
"must fumbling around, trying to find something to do to keep busy." 23 This is the
same man who, on the day when his wife was fatally hurt, followed the helicopter.
by car to MCV, to be with her.24 His emotional loss is such that, even more than
four years after his wife's death, he visits her grave once or twice a month, 25 when
he:
talk[s] with her as if she was going to talk back, knowing that she
can't. I tell her about the children. I tell her about my life and what
I'm going through since she's been gone, how much I miss her, and all
of that. You would think that somebody was talking to me the way I
be talking out there sometimes. And I say a prayer or two, and then I
leave. 26
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10 These quotations are based on counsel's notes. See 16.10 and 16.16 through 16.17
of the Day II transcript, where counsel quotes these witnesses as part of his closing
argument.
20 11.23 of the Day I transcript.
2111.15 through 11.16 of the Day I transcript.
2211.18 through 11.20 of the Day I transcript.
2s 6.16 through 6.17 of the Day I transcript .
24 8.6 through 8.10 of the Day I transcript.
2sl6.17 through 16.19 of the Day I transcript.
2s 17.1 through 17.7 of the Day I transcript.
16
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Recoveries in other Virginia litigation confirm 27 that a conscientious and fairminded jury could reasonably have valued the loss suffered by the seven Shepard
statutory beneficiaries at $1,700,000. Virginia Electric and Power Co. v. Dungee,
supra, is particularly important. There, the Supreme Court held that the trial court
did not abuse its discretion in denying remittitur of a verdict for $20,000,000 for the
pain and suffering of a child who was badly burned while trespassing on a power
company's substation. Because the Shriners Hospital had treated the child at no
charge, the Dungee child had no special damages. Thus the $20,000,000 verdict was
solely for intangible losses, just as the $1,700,000 Shepard verdict was solely for
intangible losses.
In Modaber v. Kelley, supra, the Supreme Court upheld an award of $750,000
for pain and emotional suffering relating to injury to a fetus that resulted in stillbirth.
This was the maximum recovery that, at that time, Virginia's medical malpractice cap
allowed. The Supreme Court wrote that, although the amount of the verdict was
Mr. Shepard recognizes that, in Williams Paving Co. v. Kreidl, 200 Va. 196, 204,
104 S.E.2d 758, 764 (1958), the Supreme Court discounted the relevance of verdicts
in other litigation, holding that the trial judge did not abuse his discretion in
concluding that a verdict for $33,000 was not excessive, and writing:
Defendants cite several cases in which verdicts for personal injuries
were set aside or the plaintiffs put on terms to accept lesser sums, and
plaintiff relies upon several decisions where comparable sums for
personal injuries were not disturbed. Yet the inadequacy or
excessiveness of each verdict must be determined on the facts of the
case, the character of the injuries sustained, and their resultant effect
upon the injured party, which are never identical, and but.seldom
similar. Hence the amounts of respective verdicts for somewhat like
physical injuries are by no means controlling or determinative of
whether a verdict under consideration is excessive or not, or
inadequate or not.
21
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larger than some members of the Court would have awarded if they had been sitting
as jurors, the Court could not say that the verdict was excessive as a matter of law.
Earlier this year, in Jan Paul Fruiterman, MD. and Associates, P.C. v. Waziri,
259 Va. 540, 525 S.E.2d 552 (2000), the defendant contended that the jury's award of
roughly $650,000 for non-economic damages in a wrongful death case was excessive.
The decedent was an 8 day old child, and the statutory beneficiaries were his parents.
In response the Supreme Court held that "the evidence of sorrow, mental anguish, and.
solace contained in this record [was] fully sufficient to support the jury's award.... "
259 Va. at 545, 525 S.E.2d at 555.
Taylor v. Mobil Corp., 1993 WL 945991 (Fairfax County Circuit Court), affd in
part and revH in part, all on other grounds, 248 Va. 101, 444 S.E.2d 705 (1994), albeit

a circuit court decision, powerfully supports the reasonableness of the Shepard jury's
verdict. There, the jury in a wrongful death action awarded a widow "almost $1.8
million" for sorrow, mental anguish, and loss of companionship. The trial judge
denied the defendant's motion to remit. In doing so, the trial judge explained:

)UTHBERT
\.W OFFICES
6firiiY'"'!

'ririririi

From the evidence, the jury could believe that Mr. and Mrs. Taylor
shared a close and affectionate relationship. Upon consideration of the
impact of the loss of a spouse, the quality of ~he Taylor's marriage, and
the relatively young ages of the couple as well as other evidence about
the relationship, the jury could find that an award of almost $1.8 million
for such loss to be fair and just.
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Johnson v. Allied Concrete, 14 VLW 1105 and 14 VLW 1142 (February 28,

2000) is also instructive. Those newspaper articles report a wrongful death claim that
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was settled for $3,500,000 for the death of a 35 year old female correctional officer who
was killed in a motor vehicle accident. She was survived by her husband and two
children, ages nine and fourteen.

Economic losses totalled $548,000.

Thus the

settlement amount exceeded economic losses by $2,952,000. The newspaper report of
this settlement is helpful because it cites the conclusion of:
Thirty-six mock trial jurors [who] returned verdicts ranging from
$900,000 to $18 million, with 16 of the jurors returning verdicts between
$5 million and $6.5 million, and only three jurors returning verdicts
below $3 million.
This same article quotes the apt observation of one of the plaintiffs attorneys that:
wrongful death cases are "the hardest to evaluate" for both plaintiffs and
defense lawyers.
"Love and companionship are the most valuable things we have and
yet they're not reducible to a figure," he said. "If a case tries up right
and the jury is engaged," these cases can be valuable, he noted.· But if
the jury somehow senses the plaintiff is after "blood money," then the
result could be a low verdict, he added.
Other analogous Virginia decisions include Kearse-Jackson v. Farm Fresh, Inc.,
1999 WL 138911 {Circuit Court of the City of Richmond, Virginia), refusing to remit
an award of $1,450,000 for noneconomic damages suffered by the plaintiff when she
slipped on spilled rice in the aisle of a supermarket and injured her jaw, even though
her medical bills totaled only $50,000; and Gillespie v. Summs Skip & Collection Serv.,
'«llmt 5roUIORE 5mEEI'
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wrongful death of a 60 year old woman and her eight year old granddaughter in a
motor vehicle accident.
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Published decisions from other jurisdictions likewise make clear that the size of
the Shepard jury's verdict does not justify remittitur:

Lindsey u. Nauistar

International Transportation Corp., 150 F.3d 1307 (11th Cir. 1998) (under Georgia law,

bench verdict for $5,000,000 for the" 'intangible value' of [a 30 year old woman's] life"
was not excessive, where the decedent was survived by a husband and two sons ages
four months and two-and-a-half years); Pescatore v. Pan American World Airways,
Inc., 97 F.3d 1 (2nd Cir. 1996) (jury verdict of $5,000,000 for widow's loss of society,

companionship, love, and affection not excessive, where the decedent was 33 years
old); Gaddis u. United States, 7 F. Supp.2d 709 (D.S.C. 1997) (bench verdict of
$800,000 for loss of society and companionship suffered by the adult daughter of the
deceased, a 69 year old man); Amtrak v. Ahmed, 653 So.2d 1055 (Fla. Dist. Ct. App.
1995) (jury verdict for $400,000 to each of seven adult children for intangible losses
was not excessive, where the decedent was their father or step-father); De Young v.
Alpha Construction Co., 542 N.E.2d 859 (Ill. App. Ct. 1989), appeal denied, 548 N.E.2d

1067 (Ill. 1989) (jury's verdict of $3,600,000 for loss of society was not excessive, where
the deceased was a 75 year old woman who was survived by her husband of 57 years
and their ten children); Thornhill u. State Dept. of Transportation and Development,
JUTHBERT
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old mother); Aime u. Seaboard System R.R., 648 So.2d 20 (La. Ct. App. 1994), cert.
denied, 649 So.2d 417 (1995}, reconsideration denied, 651 So.2d 262 (1995) (bench

verdict of$900,000 for a widow's general damages was not excessive, and neither was

20

109

a bench verdict of $700,000 for a minor child's general damages); Klinke v. Mitsubishi
Motors Corp., 556 N.W.2d 528 (Mich. Ct. App. 1996), affd, 581 N.W.2d 272 (Mich.

1998) (jury verdict of $5,000,000 for intangible losses not excessive, where the 22 year
old decedent was survived by a sister and one parent); Betz v. Timken Mercy Medical
Center, 644 N.E.2d 1058 (Ohio Ct. App. 1994) (jury verdict of $2,500,000 for intangible·

losses not excessive and the trial court was wrong to reduce this award to $1,165,000,
where the statutory beneficiary was the husband who had been married to the 23 year
old decedent for less than three months); Knoke v. Department of Parks, Recreation,
and Tourism, 478 S.E.2d 256 (S.C. 1996) (jury verdict of $3,000,000 for non-pecuniary

losses not excessive, where the decedent was a 12 year old child survived by his
parents).
As a basis for remittitur, the defendants may attempt to recycle the objection

they waived to plaintiff's counsel's rebuttal argument. As pointed out above, Judge
D'Alton has already correctly ruled that the defendants waived this objection. Burks
v. Webb, supra. In Virginia Electric and Power v. Dungee, supra, 258 Va. at 261 ftn. 6,

520 S.E.2d at 179 ftn. 6, the Supreme Court made clear that an objection to argument,
once waived, supplies no basis for remittitur, even when the verdict is for non:JUTHBERT
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economic damages totalling $20,000,000. In addition, also as pointed out above in
detail, the rebuttal argument of plaintiffs counsel was not improper and, in any event,
merely responded to defense counsel's argument that, in reaching its verdict, the
jurors should consider the consequences of their verdict to the jurors themselves.
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A final barrier to the defense motion is that six of the seven components of the
total verdict are only $100,000, a relatively modest amount, even though counsel
asked in closing argument for an award of$500,000 to each of the six children. Under
these circumstances, how can one reasonably conclude that any of the Poulston
prerequisites to remittitur is present? Does the record even suggest that "passion,
corruption, or prejudice" or unfairness or partiality somehow tainted the award to the
widower, but not the awards to the six children? In short, the modest awards to each
of the six children make clear that the Shepard jurors deliberated carefully and
conscientiously, and were motivated by their own sense of what was just.
In sum, to grant the defense motion to remit would be to commit the ultimate
invasion of the jury's province.

The defense can not make the "clear showing''

required by Modaber that any of the three Poulston justifications for remittitur is
present: that the jury's verdict is "so excessive that it shocks the conscience of the
court, creating the impression that the jury was influenced by passion, corruption, or
prejudice;" or "that the jury has misconceived or misunderstood the facts or the law;"
or that "the award is so out of proportion to the injuries suffered as to suggest that it is
not the product of a fair and impartial decision." To the contrary, overwhelming and
)UTHBERT
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because of this difficulty, not in spite of this difficulty, that Article I section 11 of the

Constitution ofVirginia leaves this task to the collective wisdom of the common man.
Jurors, through their life experiences, know the value of these human losses in their
many dimensions, and Article I section 11 mandates that the jury's evaluation of these
losses "ought to be held sacred."

Conclusion
In conclusion, for the reasons set forth above, Mr. Shepard asks this trial court
to deny the defense motion to set the jury's verdict aside, and instead to endorse the
order, original attached, entering judgment on the jury's verdict.
ABE SHEPARD
Administrator of the Estate of
Ernestine Shepard

ByC\~~TCounsel
Charles H. Cuthbert, Jr.
Margaret Cuthbert Broaddus
Cuthbert Law Offices
A Professional Corporation
220 North Sycamore Street
Petersburg, Virginia 23803
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Verdict Form
We, the jury, find in favor of the plaintiff l\1r. Shepard, Administrator of the Estate of
Ernestine Shepard, and against Capitol Foundry and 1\llr. Guthrie. We assess damages in the

to

Ot:J
l)
70Q
ooa -:-we
direct that the total damages be distributed as follows:
I
Abe Shepard, husband
$ IJ l 0 0, C>OO ~

to

Linda Shepard, daughter

$100)00:>

to

Marion Shepard, daughter

$

l no_._, noo oo_

to

Merritt Lewis Shepard, son

$

[OqoooQ.Q_

to

Randy Shepard, son

$

I 0()1> OC2n~

to

Sandra Bennett, daughter

$

l OQJCXJO Q.C-

to

Abe Shepard, Jr., son

$

total.amount of$

IOQ

~

OCX)~

As to interest [check one]:
1. _ _ _ _ We do not award interest.

2. ---\.<\,./'---We award interest from

4-[23J <1b on S L' l OQ, Ocx:J ~.
[date]

[amount]

(~ Q. ~5<'1/)
Foreperson

.. We, the jury, find in favor of the defendants Capitol Foundry and Mr. Guthrie, and against

Mr. Shepard, Administrator of the Estate of Ernestine Shepard.

' / Foreperson
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF PETERSBURG
ABE SHEPARD,
Administrator of the Estate of
Ernestine Shepard,
Plaintiff,

v.

)
)
)
)
)
)
)
)

CL96-217

CAPITOL FOUNDRY OF VIRGINIA, INCORPORATED, )
~d,
)
Defendants.

)
)

MR. SHEPARD'S BRIEF
AS TO THE CORRECT STANDARD FOR MEASURING
WHETHER A JURY'S VERDICT IS EXCESSIVE
Mr. Shepard, by counsel, submits the following brief as to the correct
standard for measuring whether a jury's verdict is excessive. The correct test is as
follows:
As this Court has stated before, there is no exact method by which to
measure and value in monetary terms the degree of pain and anguish of
a suffering human being, and, unless the jury's verdict is so great as to
indicate its judgment was actuated by partiality or prejudiCf . the court
should not disturb the verdict.

~~T~~s Virginia Electric and Power Co. v. Dungee, 258 Va. 235, 261, 520 S.E.2d 164, 180
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(1999). Accord, Edmiston v. Kupsenel, 205 Va. 198, 203, 135 S.E.2d 777, 780 (1964),
holding that the trial court erred in requiring the plaintiff to remit half of a $28,500
verdict for personal injuries or else to submit to a new trial on the issue of damages,

(804)712~53

and stating that the benchmark for reviewing a trial court's decision to remit is

115

"whether there was evidence to sustain the verdict of the jury, for if there was, then
the trial court was in error in ordering remittitur." As a result, due to the

siz~

of

the verdict, a trial court should not remit or order a new trial "if the verdict merely
appears to be large and more than the trial judge would have awarded had he been
a member of the jury." Edmiston v. Kupsenel, supra, 205 Va. at 202, 135 S.E.2d at
780. Furthermore, in considering a motion to remit, both the trial court and the
appellate court must "consider the evidence in the light most favorable to [the
plaintiff], the party who received the jury verdict." Poulston v. Rock, 251 Va. 254,
261, 467 S.E.2d 479, 483 (1996).1 As a result, in considering remittitur, both the
trial court and the appellate court must focus on the reasonableness of the amount
of the jury's verdict, and not on the reasonableness of other, lesser amounts.
Finally:
"The opinion of a jury, acting on credible evidence and under proper
instructions, usually furnishes a reasonable standard, and should not
be supplanted by a different opinion without a clear showing that it
has been formed by improper factors."

Modaber v. Kelley, 232 Va. 60, 69, 348 S.E.2d 233, 238 (1986) (emphasis added).
Article I section 11 of the Constitution of Virginia underlies these precepts by
mandating, "That in controversies respecting property, and in suits between man
and man, trial by jury is preferable to any other, and ought to be held sacred."
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In Poulston v. Rock,· the Supreme Court held that the trial court abused its
discretion in remitting a jury verdict in a defamation action when it reduced the
jury's compensatory award from $10,000 to $1,000, and the punitive award from
$25,000 to $2,500.
1

2
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At page 8 of his brief, Mr. Gallalee cites a different test. Thus, according
to Mr. Gallalee:
If there 'is no objective standard to measure the damages, the trial judge
must use his sense of justice and fairness to correct the unfair verdict. If
the trial judge ordering remittitur "considered factors in evidence
relevant to a reasoned evaluation of the damages incurred and to be
incurred, his order will not be disturbed on appeal if the recovery after
remittitur bears a reasonable relation to the damages disclosed by the
evidence." Bassett Furniture v. McRevnolds. 216 Va. 897, 912 (1976)
(Upholding an order for a plaintiff rendered a paraplegic to remit
$450,000.00 of a one million dollar verdict).
But in his dissent in Poulston v. Rock, supra, 251 Va. at 265, 467 S.E.2d at 485,
Justice Compton protested that the majority decision "effectively has overruled"
prior Virginia law established in 1976 by Mr. Gallalee's Bassett decision. In
explaining this conclusion, Justice Compton wrote:
Prior to [the Bassett decision] in 1976, the manner in which the appellate
court judged whether the trial court had abused its discretion was to
focus on the jury's verdict. "The crucial question to be determined . . . is
whether there was evidence to sustain the verdict of the jury, for if there
was, then the trial court was in error in ordering the remittitur."
Edmiston v. Kupsenel, 205 Va. at 203, 135 S.E.2d at 780.

JUTHBERT
\.W OFFICES

In 1976, the rule was changed in Bassett, and the present rule adopted.
The basic consideration is still whether there has been an abuse of
judicial discretion. But the manner in which this Court judges abuse of
discretion was altered. From 1976 until today [March 1, 1996], the focus
has been upon the award of the trial court after the remittitur and not
upon the verdict of the jury. Until today, the important number has
been the trial judge's number, not the jury's number.
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251 Va. at 267-68, 467 S.E.2d at 487.
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For good reason, in Poulston the Supreme Court repudiated the rule of
Bassett that Mr. Gallalee advocates: for the rule of Bassett, by focusing solely on

(SOt) 7)2-4658

whether "the recovery after remittitur bears a reasonable relation to the

3
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damages disclosed by the evidence," violates the guarantee of Article I section
11 of the Constitution of Virginia to the right to trial by jury.

ABE SHEPARD
Administrator of the Estate of
Ernestine Shepard

ByC\:\-~1Counsel

Charles H. Cuthbert, Jr.
Margaret Cuthbert Broaddus
Cuthbert Law Offices
A Professional Corporation
220 North Sycamore Street
Petersburg, Virginia 23803
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VIRGINIA:

IN THE CIRCUIT COURT OF THE
CITY OF PETERSBURG

3 0 20GJ
)

ABE SHEPARD, Administrator of
)
the Estate of Ernestine Shepard, )
)
)
)
)
)
)
)
)
)

Plaintiff,

v.
CAPITOL FOUNDRY OF VIRGINIA,
INC., a Virginia Corporation,
et al.,

Case No. CL98-454
CL96-217

)
Defendants.
_______________________________
)
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EXCERPT TRANSCRIPT OF JURY TRIAL - DAY I
Before:
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HONORABLE JAMES F. D'ALTON, JR., JUDGE
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August 15, 2000
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1

2
3

Appearances:
CUTHBERT LAW OFFICES
BY: CHARLES H. CUTHBERT I JR. I ESQ .
BY: MARGARET CUTHBERT BROADDUS, ESQ.
Attorney, counsel for the Plaintiff

4

5
6
7

WILLIAMS, MULLEN, CLARK & DOBBINS
BY: W. F. DREWRY GALLALEE, ESQ.
BY: MARISSA M. HENDERSON, ESQ.
Attorney, counsel for the Defendants
Capitol Foundry of Virginia, Inc., and Jack Guthrie, Jr.
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Cross

17

3
1

(The following is the requested excerpt of the testimony of

2

Mr. Abe Shepard, Sr., from Day I of the jury trial:)

MR. CUTHBERT:

3

4

Shepard as our next witness.

s
6

Your Honor, we call Mr. Abe

Mr. Shepard, would you step forward, please,
sir?

7

ABE SHEPARD

I

SR.

I

8

was duly sworn and testified as follows:

9

PIRECT EXAHINAIION

10

BY MR. CUTHBERT:

11

Q

Mr. Shepard, good afternoon, sir.

12

A

Good afternoon.

13

Q

Would you please tell the members of the jury

14

your name, sir?

15

A

My name is Abe Shepard.

16

Q

And how old are you, sir?

17

A

Eighty-three.

18

Q

And who was older, you or your wife?

19

A

I was much older than her.

20

Q

By how many years were you older than she?

21

A

About 11 years.

22

Q

And where do you live, sir?

23

A

Where do

24

Q

Where, yes, sir, street address.

25

A

1933 Concord Drive.

I

live now?
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4
1

Q

Here in the City of Petersburg?

2

A

City of Petersburg.

3

Q

And for about how long have you lived at that

4

address?

5

A

About 25 years.

6

Q

And who lives with you?

7

A

My daughter, Marion, she lives there.

8

Q

You are retired now, I'm sure?

9

A

I'm Army retired.

10

Q

And how long were you in the military?

11

A

Thirty years.

12

Q

And when you retired, what was your rank,

13

sir?
A

And after you retired from the Army, did you

15

Q

16

get another job?

17

A

Yes, I did.

19

Q

And where?

19

A

Kenner Army Hospital, medical records

20

section.

21

Q

Going back to the E-6 and the work in the

22

Army, what was a typical day like for you when you

23

were -- before you retired and you were working for the

24

United States Army?

25

A

What was it like for me?
CHANDLER and HALASZ, INC.
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5
1

Q

Yes, sir.

What did your job involve?

2

A

It involved dealing with the patients,

3

issuing records, taking care of the records, and placing

4

forms in records and whatever.

5

Q

And about patient care, what part of your --

6

what did you do in connection with patient care when you

7

were in the Army?

8

A

That was before I retired.

9

Q

Yes, sir.

10

A

That•s another story.

11
12
13

I worked as a surgical

technician and also drawing -Q

And that•s what you did during this 30-year

period of active service in the United States Army?

14

A

That ain•t all I did.

15

Q

All right.

16

A

I was also an engineer for about four years.

17

Q

What did you do with them?

18

A

We build bridges and combat engineers.

19

Q

And when did you retire for the last time?

20

A

1973, July the 30th.

21

Q

That•s when you retired from the Army?

22

A

Right.

23

Q

And when did you retire from civil service?

24

A

1982.

25

Q

You were married to Ernestine Shepard; is

I did other things.

What other things did you do?
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6
1

that right?

2

A

Sure.

3

0

And when did the two of you get married?

4

A

We got married the lOth of February, 1952.

5

0

And so when your wife died, for how long had

6

you and she been married?

7

A

Forty-four years, two months, and 13 days.

8

0

How many children did you and she have?

9

A

We had six.

10

0

And are you the administrator of your wife's

12

A

Right.

13

0

How do you spend your leisure time?

14

A

Now?

15

0

Yes, sir.

16

A

Just fumbling around, trying to find

11

estate?

17

something to do to keep busy.

18

my garden.

19

During the winter, I goes hunting when I feel like it.

20

just, like I said, I like outside.

21
22

0

I

cut my grass.

During the summer, I work in
I

go fishing once in a while.
And

Do you hunt or fish as much now as you did

when your wife was alive?

23

A

No, I don't.

24

0

Tell the jury why that's the case.

25

A

Well;

I

suffer with arthritis; and if it. gets

~
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7
1

to bothering me, I don't -- I hang around the house.

2

that's it.

3

either I go hunting if I feel all right.

But if I feel pretty good, I'll go fishing or

4

Q

5

Shepard?

6

A

7

cousin of hers.

8

introduced me to her.
Q

9
10

How did you meet the woman, Ernestine

I met her when I was in the service through a
He and I was good friends, and he

And for about how long did you and she date

before the two of you were married?

A

11

12

And

We actually dated through letters for five

years before we married.

13

Q

What do you mean through letters?

14

A

We corresponded because the Korean conflict

15

broke out just at the time we met, and I took a part of

16

that.

17

five years, I come back; and we got married.
Q

18

19

And after it was over with, I was still -- well,

And before the accident, when did you last

have any conversation with your wife?

20

A

It was the night before she was in this

21

accident.

She was sitting on the studio couch.

And I was

22

in the den, and I got up to go to bed about ·11:00 o'clock

23

or so.

24

went over where she was, and I kissed her.

25

didn't kiss me back.

And so she was sitting on the studio couch.

She just looked at me.
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And I

And so she
And so I

8

1

teased her about it.

2

just looked at me.

And so I kissed her again.

And she

And so then I went on to bed because, you

3

4

know, I didn't get no response; but that's the way we act

5

sometimes.
After the accident, did you go to MCV to be

6

Q

7

with your wife?

8

A

9

10

there.

Yes, I did.

I

followed the helicopter up

My daughter drove us up there by car, right behind

it.

11

Q

About what time was it when you arrived?

12

A

About 5:00 o'clock or around 4:00, 4:00 or

Q

And once you were at MCV, what do you

13

5:00.

14
15

remember seeing and hearing?

16

A

One of the doctors came to us while we were

17

there in the lobby to console us and tell us the procedures

18

he was going through trying to stop this bleeding.

19

listened to him.

20

we see her, one of my daughters asked.

21

not right now; but we are going to -- as soon as she come

22

out and got to ICU, you'll have a chance to see her.

And he asked that

we asked him could
And so he said no,

But 12:00 o'clock rolled around.

23
24

weary.

25

till 12:00 at night.

And we

We all got

We were tired, standing around waiting all evening
So we went on and got something to
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9

1

eat, come back again, and hoping by that time she would be

2

in the intensive care.

3

And so the chaplain and the doctor came to us

4

again, and they had a sad look on their face.

5

tried to console us and talk in their own medical ways to

6

keeping us from thinking that she was -- wasn't going to

7

make it and -- because we had figured before that she

8

wasn't going to make it.
So we was all scared.

9

And so they

So they was trying to

10

console us and say, well, we might be able to see her in a

11

few minutes, she is going to the intensive care.

12

never did make it there because for some reason or another,

13

she didn't come in.

14

supposed to be, and they had all the tanks and everything

15

set there and the equipment sitting there waiting for her.

16

But she never did come in.

They showed us the spot where she was

So we got weary and tired so we decided to

17
18

leave.

19

on my door.

And so just about time we got home, Linda knocked
And she said, Daddy.

20

And

21

She said, Momma gone.

22

So that was it.

23
24
25

But we

0

I

say, Yeah.

When you first learned of your wife's death,

what were your thoughts?

A

What was my thoughts?
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1

Q

Yes, sir.

2

A

I was lost without her.

Well, it was a

3

sudden thing, and naturally it caught all of us by surprise

4

because we all was full of life.

5

for us, when she go, we look for her back.

6

so this time she didn't make it back; and this was kind of

7

an upsetting thing.

8
9

Q

And it was just common
And you know,

On the day when your wife was hurt, who lived

in the same house with her?

10

A

Marion, Linda, and myself.

11

Q

As far as you-all are aware, before the

12

accident on April 23 of '96, did your wife have any type of

13

a heart problem?

14

A

No.

She never complained about anything.

15

Q

When your wife was still with you, who was

16

the breadwinner?
was.

17

A

I

18

Q

And the paycheck aside, who did what it took

19
20

to take care of the children?
A

She did it all because my being in the

21

service for 30 years, I was in and out of the states

22

everywhere.

And so she was around the children much more

23

than I was.

And so she like -- in the absence of me, she

24

learned all my own old tricks how to handle business and

25

all that kind of stuff.

So she just took over.
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1

So when I would return, I found out that she

2

could really handle this business.

3

And so when she passed, I was lost.

4

find my way again.
Q

5
6

I just let her keep it.
I had to fumble and

When your wife was alive, Mr. Shepard, who

prepared your meals?

7

A

Oh, Lord, she was the cook.

8

Q

Was she a good cook?

9

A

Yes, sir.

10

Q

And now that your wife is gone, who prepares

11

your meals?
A

Well, I have to prepare my own meals, such as

14

Q

Are you a good cook?

15

A

No, sir.

12
13

it is.

16

time.

17

something like that.

18
19

I burns my food about half the

I take my time, sometimes.

Q .

I might fry an egg or

Now that your wife is gone, who sits down at

the table with you at mealtime?

20

A

Nobody.

21

Q

At the present, do you weigh more or less

22

I'm on my own.

than you weighed when your wife was alive?

23

A

I weigh less now, about 15 pounds less.

24

Q

In general, what did you observe about the

25

things that your wife did to help raise your children?
CHANDLER and HALASZ, INC.
(804) 730-1222 or (800) 427-8763

129

12

Well, as I said, being in the service, she

A

1

raised them, to tell you the truth.

2
3

Q

Yes, sir.

4

A

And she got to the point where I couldn't

5

whip one when they were small when they got into trouble or

6

did something around the house because she would step in

7

and stop me.

8

handle it, see.

But she did the raising.

She had good

9

character, and she had the good know-how.

So she did a

10

Well, I let her

good job.

11
12

She -- let her handle it.

Q

Did your wife ever help you get a promotion

when you were in the Army?

13

A

Yes, sir.

14

Q

Would you tell the jury about that, please,

A

My last promotion, she helped me to get that

15

sir?

16
17

last promotion I had.

18

it.

19

But my time to come back to the states was pushing in.

20

I

21

know my troubles.

22

at -- not working.

23

in this specific place down in Kaiserslautern, Germany,

24

where they take care of the

25

soldiers.

I

I had gave up all hopes of getting

had the proper credentials, like MOS and all that.

didn't have the time as to wait as to get it.

So

But she

And so I was -- we had -- I was working
I was assigned to a general dispensary

it is really to feed the

So I worked in that department.
CHANDLER and HALASZ, INC.
(804) 730-1222 or (800) 427-8763

130

13
1

So she came by there on her way home, and she

2

stopped to tell me the news.

3

been?

And so I said, where you

And she said, I've been to headquarters up to

4

5

the Second General Hospital, and I talked with Colonel

6

Howell.

7

And I said, You did?

And I got scared then

8

because I thought the strike was on the limb then, myself,

9

because I know she wasn't supposed to do that.

10

Wait a minute now, you shouldn't do that.
She said, I did.

11
12

I

knocked on that door and

the Sergeant Major came to the door, and he let me in.

13
14

so I say,

I

said, All right then.

I

said, What kind of

news you got?
She said, Well, your leave is going to be

15
16

extended -- we're going to try for an extension.

17

are going to set up for you to go before the board, but you

18

are going to have to verify your MOS by working two months

19

OGT at the Second General Hospital in surgery.
And I said, Oh, yeah?

20

All right.

And they

All right.

21

And so sure enough, orders was cut and that happened.

22

I made the promotion.

23

Q

And

Yes, sir.

24

Do you remember an incident that happened

25

when you were about to board an airplane in Germany and
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1

realized that you had left your briefcase in the hotel?
Yes.

A

2

We was on our way to the states then.

3

And they had a place there at Ryan (phonetic) Main where

4

the soldiers were to stay overnight to catch the flight out

5

the next morning.

6

orders in it and everything else.

7

important papers was in it, and we rushed on and got on the

8

bus and went on out to the plane.

It had

all my

And so as we boarded the plane, she said,

9

10

And so I left my briefc_ase with my

Where is your briefcase?

11

I said, Oh, lord, I left my briefcase.

12

She said, My goodness alive.

13

So I went on to my seat.

I said, Well,

14

they'll mail it to me, I guess.

15

And so I missed her, and she was with the children.

16

was controlling the children too.

17

looked back no more.

18

still standing there, with the engine running still

19

standing there.

She

And so I ain't never

I kept going.

And I looked up.

20

So I went on to my seat.

And so the plane was

I saw a man coming towards

21

me, an officer coming towards me with a briefcase just like

22

mine.

23
24
25

That's my briefcase.

I said, That's my briefcase.

And so she said, Yeah.

I told them about it,

and they're bringing it to you.
Well, all of the little things like that,
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15
l

losing my socks and losing my glasses and all that, she

2

would always find them.

3

was bothering me.

4

and rub my own shoulders, and I can't hardly do it.

5

let it hurt.

6

Rubbing me down when my arthritis

So now I have to try to reach back there
I just

I want to hand you a paper, Mr. Shepard.

Q

7

I've given defense counsel a copy.

8

purposes of identification, this Plaintiff's Exhibit 22.

9

And I would like you to take a look at it and tell the jury

10

what it is, sir.

11

A

I've numbered it for

This is a certification of a letter of

12

appreciation from the general of the United States Army for

13

my wife for being such an outstanding soldier at home with

14

me and taking care of me and the hardships that she had

15

during the time she was there -- we was in the service.
MR.

16
17

CUTHBERT:

Your Honor, I would move the

introduction into evidence, Plaintiff's Exhibit 22.

18

THE COURT:

Any problems?

19

MR. GALLALEE:

20

THE COURT:

No, sir.

It will be admitted.

(Plaintiff's Exhibit No: 22 was admitted.)

21
22

BY MR. CUTHBERT:

23

Q

Mr. Shepard, tell the jury please what you

24

observed as to your wife's reaction on being awarded this

25

certificate?
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16

She was crazy about it.

A

1

It wasn't hard to

2

find when I got ready to get it.

It was set right there,

3

right where she put it in the living room.

4

right where everybody could see it.

5

She really was.

6

Q

7

any adjustments?

She kept it

She was proud of it.

After your wife di_ed, have you had to make

8

A

Yes, sir.

9

Q

Tell the jury why you say yes.

10

A

Well, I had to adjust to this lonely life

Such as?

11

that I am experiencing now.

And I had to adjust to my food

12

because I eat more fast food than I ever ate in my life.

13

And just things in general, like clean clothing, all that

14

was taken care of like my socks and my shirts and all that.

15

I have to keep up with that myself now.

16

time doing it.

I am having a hard

It's most of the things in general.

17

Q

Do you ever visit your wife's grave?

18

A

Yes, sir.

19

I go out there once a month and

sometimes twice a month.

20

Q

When did you go last?

21

A

I was out there this Sunday -- Saturday, it

23

Q

And why do you visit your wife's grave?

24

A

I really don't know, myself.

22

25

was.

But

I

just feel

like I have accomplished something whenever I would go out
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17
1

there and talk with her as if she was going to talk back,

2

knowing that she can't.

3

tell her about my life and what I'm going through since

4

she's been gone, how much I miss her, and all of that.

5

would think that somebody was talking to me the way I be

6

talking out there sometimes.

7

and then I leave.
MR. CUTHBERT:

8

9

I

You

And I say a prayer or two,

Your Honor, I don't have any

other questions.
If you'd answer any questions that defense

10
11

I tell her about the children.

counsel has.

12

CROSS-EXAHINATIQN

13

BY MR. GALLALEE:

14

Q

Good afternoon, Mr. Shepard.

15

A

Good afternoon.

16

Q

Mr. Shepard, where you live on Concord Drive,

17

that's been your house since 1973 when you retired from the

18

military?

19

A

Right.

20

Q

And then you worked until 1982.

21

And then you

retired from that job?

22

A

Yes, sir.

23

Q

And the neighborhood you have been in, do you

24

have houses -- is it a fairly populated neighborhood that

25

you have houses around you and neighbors on all sides?
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Do

18
1

you know your neighbors pretty well?

2

A

Yes, sir.

3

Q

A lot of them have been neighbors for a lot

4

of years?

5

A

Right.

6

Q

And I think you told me that's been some

7

comfort to you to have your friends around?

8

A

Yes.

9

Q

I

10

We've all been there a long time.

know your children keep in touch with you,

always have?

11

A

Yes, sir.

12

Q

Still do on a regular basis?

13

A

Yes.

14

Q

Your church is the Metropolitan Baptist

15

Church, I believe?

16

A

Metropolitan Baptist Church, right.

17

Q

You have been a member there a long time?

18

A

No, about four years.

19

Q

When we spoke awhile ago, you were going

20

do you go to the meetings on Tuesday nights with the

21

A

22

Thursday.

23

Q

I

go every Sunday mostly, and I go on

Okay.

24

today.

25

three or four.

I know we talked about your dogs

And I don't know why I got hung up on if you have
You do have four dogs?
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1

A

I do have four.

2

Q

One of them is the house dog?

3

A

One is the house dog.

4

Q

I've got one.

5
6

He's just a house dog.

I believe you told Mr. CUthbert you still go
hunting when you feel up to it, and do a little fishing?

7

A

Right, sure.

8

Q

And do a little gardening when you feel up to

10

A

Yes.

11

Q

I know you were with me when I spoke with

9

that?

12

Winta (phonetic), that's your grandchild.

13

other grandchildren from time to time?

Do you see your

14

A

Oh, yes.

15

Q

Winta says you give her money; is that true?

16

A

I give them all a little change once in a

Q

Mr. Shepard, I know this is painful for you

17

while.

18
19

to think back.

20

deposition, one of the things your wife said after the

21

accident.

22

me?

23
24
25

A

But I asked you a question in your

Do you remember her saying, Who hit me?

Who hit

Yes, sir, I do.
MR. GALLALEE:

Your Honor, that may be all

the questions I have for Mr. Shepard.
CHANDLER and HALASZ, INC.
(804) 730-1222 or (800) 427-8763

137

20

I would like now just to read some of the

1

2

plaintiff's responses to requests for admissions in.
THE COURT:

3

4

the stand, or are these his admissions?
MR. GALLALEE:

5
6

THE COURT:

All right.

Anything else for

him, Mr. Cuthbert?
MR. CUTHBERT:

9

10

He can be excused for this

purpose.

7
8

I will let him be excused from

I have no other questions for

Mr. Shepard.
Before we get into the requests for

11

12

admissions, could I see what it is that he proposes to

13

read?

14
15

(The witness stood down.)
(This concludes the requested excerpt.)

16
17
18

19
20

21
22
23
24
25
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3

(The following is the requested excerpt of the closing

1

2

arguments, motions, and verdict of Day II of the August

3

16th, 2000, trial:)

4

MR. CUTHBERT:

May it please the Court,

5

members of the jury, on behalf of the husband and children

6

of Mrs. Shepard, I want to thank you for your time and your

7

attention that you have given to the testimony in this

8

case.

9

it.

The Shepard family and I both very much appreciate

10

Now is the time for summation.

11

time, my turn to sum up for you the evidence, and to give

12

you reasons why you should return a verdict in favor of

13

Mrs. Shepard's husband and her children in a substantial

14

dollar amount.

15

It is my

Before talking with you about the specifics

16

of the loss that Mr. Shepard and the children of

17

Mrs. Shepard have suffered, I want to highlight for you the

18

importance of your verdict.

19

Our legal system is based on two major

20

principles:

21

another through no fault of the victim must make the

22

victim's family whole; and second, the sole method of

23

making the victim's family whole is the jury's award of

24

money damages.

25

First, that a person who negligently kills

Your guidelines in applying these principles
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1

are the judge's instructions, the evidence, your collective

2

experience, and your sense of what is just.
Until a few centuries ago, things were

3

4

different.

The basic principle was an eye for an eye and a

5

tooth for a tooth.

6

were fought in this country.

And as recently as 200 years ago, duels

But today, we as a people are more civilized,

7
8

and now society depends on a jury like you to execute

9

justice by the amount of your verdict.

Let me turn to the

10

judge's instructions.

As I'm sure you remember at the very

11

beginning of this trial, you took an oath to follow the

12

instructions of the judge.

13

defines what judges and lawyers call the standard of proof.

One of the key instructions

You might ask yourself, why should I even

14
15

care about anything that sounds as technical and legal as

16

the standard of proof.

17

proof is the measure by which you do your job as jurors.

The reason is that the standard of

Your job as jurors is to determine the facts.

18

19

It is not the judge's job to determine the facts.

20

not my job.

21

job.

22

determine those facts is called the standard of proof.

23

It's not defense counsel's job.

It is

It is your

As a measure by which you do that job, by which you

You probably also are going to want to know

24

what the words "standard of proof" mean.

25

likelihood that something is true.

They mean the
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1

With this as background, let me turn to the

2

judge's instruction that speaks to the standard of proof.

3

It says, "The greater weight of all the evidence is

4

sometimes called the preponderance of the evidence.

5

that evidence which you find more persuasive.

6

testimony of one witness who you believe can be the greater

7

weight of the evidence."

It is

The

8

So we are talking about the greater weight.

9

To put it another way, the standard of proof in this case

10

is the greater weight of the evidence, the preponderance of

11

the evidence.

12

likelihood is not enough.

It is a 51 percent likelihood.

A 49 percent

But a 51 percent likelihood is.

Think of a set of scales, the old-fashioned

13
14

kind with a balance beam and at each end a weighing pan and

15

think of the evidence in this case as what you are

16

weighing.

17

particular issue even so slightly has proved that issue by

18

the greater weight of the evidence, by at least a 51

19

percent likelihood.

The party who tips the balance beam as to that

Let me draw a distinction between the

20
21

standard of proof in this case, a civil case, and the

22

standard of proof in a criminal case.

23

before -- while you were being selected as jurors.
We all heard the term, beyond a reasonable

24
25

We talked about this

doubt.

That also is a standard of proof.
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But that's not

6

1

the standard of proof that applies here.

That standard of

2

proof is reserved for criminal cases, and we are dealing

3

with a civil case, not a criminal case.
Beyond a reasonable doubt is a much stricter

4
5

standard of proof, and for good reason, because in a

6

criminal case the stakes are time in jail or worse.

7

civil case, in contrast like this, all that is sought

8

really is money damages.

9

jail.

And a

We are not talking about time in

Hence in this case, what you are trying, this civil

10

case, the standard of proof is relatively relaxed, the

11

greater weight of the evidence of 51 percent likelihood.

12

So when you evaluate the evidence, keep in

13

mind that the husband and children of Ms. Shepard win if

14

the greater weight of the evidence supports their position.
Now, there are many undisputed facts in this

15
16

case.

For example, it is undisputed that this is what

17

Plaintiff's Exhibit 3, Plaintiff's Exhibit 4, what the back

18

and the front of Mrs. Shepard's pickup truck looked like

19

right after impact.
We've got the road diagram.

20

We've got a

21

truck diagram.

22

Mr. Guthrie was able to drive the flatbed for more than 9

23

miles and at speeds as high as 25 to 30 miles per hour.

24
25

It is undisputed that after the blowout,

It is undisputed that even after Mr. Guthrie
got to Leete's, by his own words, his own concession, he
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1

could have driven, quote, a couple of more miles.
It is undisputed that when impact took place,

2

3

he was outside of his flatbed.

4

flatbed had a total actual weight of 76,000 pounds.

5

undisputed that at the time of the accident, Mr. Guthrie

6

was an employee of Capitol Foundry and was acting within

7

the scope of employment.

It is

It is undisputed that the accident took place

8
9

It is undisputed that the

at approximately 9:05 a.m.

It is undisputed that

10

Mr. Guthrie arrived at Leete's, quote, somewhere in the

11

neighborhood of 8:30.

12

8:30.

13

East Bank Street?

14

And you do the math.

The accident is at 9:05.

He arrives at

How long was he parked in

If you subtract 8:30 from 9:05, you come up

15

with 35 minutes.

16

going in the front, being told to drive around the corner.

17

He drove around the corner.

18

with the testimony of the eyewitness, independent

19

eyewitness, Gary Hargrave, who told you that from his

20

observation, that tractor-trailer was stopped in East Bank

21

Street for 20 minutes.

22

23
24
25

Now, maybe a little bit of time was lost

But this is totally consistent

It is undisputed that the width of that
tractor-trailer is 8 feet wide.
Now, with these undisputed facts as
background -- and there may well be others, but these, I
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1

think, are the highlights -- let me turn to the questions

2

that you need to answer.

3

negligent?

4

this fault or negligence proximately cause Ms. Shepard's

5

death?

6

fault was a proximate cause of Ms. Shepard's death, what is

7

the full and fair money equivalent of the grief and other

8

losses that Mr. Guthrie has caused the family of Ernestine

9

Shepard?

There are three.

Was Mr. Guthrie

If Mr. Guthrie was negligent or at fault, did

And three, if Mr. Guthrie was at fault and this

Let me start with how Mr. Guthrie was at

10
11

fault.

12

not to impede or render dangerous the use of East Bank

13

Street by others unless we are dealing with an accident or

14

mechanical breakdown or an emergency.

15

The jury instruction says that a driver has a duty

Now, we are not dealing with an accident.

16

didn't stop because of an accident.

17

either because of an emergency or mechanical breakdown.

18

He

He claims he stopped

If he had an emergency, if he had a

19

mechanical breakdown, it took place -- and I am showing you

20

Plaintiff's Exhibit 6.

It took place way out here at the

21

corner of 156 and 460.

If he had an emergency, it was when

22

he had the blowout.

23

is when he had the blowout.

24
25

If he had a mechanical breakdown, it

After that, he drove, as this black line
shows, all the way into downtown Petersburg, over 9 miles
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1

at 25 to 30 miles an hour.

2·

mechanical breakdown that he may have suffered way back

3

here, he overcame in the sense that he was no -- he knew

4

what the situation was and he knew that his truck -- even

5

when he got down here on Bank Street and stopped his

6

vehicle, he knew that he could drive for a couple of miles

7

more.
He stopped in East Bank Street because way

8

9

Any emergency and any

back here he made the decision not to call the Leete

10

service truck.

For reasons of personal convenience, he

11

decided not to call the Leete service truck.

12

drove in, and the rest is history.

Instead he

13

So he was on East Bank Street, not because of

14

any emergency or any mechanical breakdown, he was there for

15

reasons of Mr. Guthrie's personal convenience.
And I would like to read that passage to you

16
17

from Mr. Guthrie's deposition:

"So you could have been

18

gone.from that point if you had to?" -- talking about being

19

at Leete's.

20

"I couldn't have gone very far."

21

"QUESTION:

22

How much further do you think you

could have safely driven?"

23

"ANSWER:

24

That's as of the time that he was on East

25

Maybe a couple of miles."

Bank Street -- a couple of miles.

He wasn't there because
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1

tractor-trailer.

And as she said in her -- as the

2

plaintiffs admitted in their requests for admission, safely

3

stopped behind the tractor-trailer.
And it is only at that point, after she

4

5

stopped, Mr. Walker rear-ends her.

And Mr. Walker is not

6

in this case, not here today.

7

negligent.

8

He is charged with felony hit and run, and that's what

9

caused this accident.

He rear-ends her.

He's

He not only rear-ends her, he flees the scene.

Now those are essentially the facts.

10

You

11

take those facts, and how do you apply them to the law?

12

Again, these instructions are great; and I encourage you to

13

read every one of them.

14

sense, and there is an instruction that says you are

15

entitled to use your common sense.

But the law really is about common

And when you take the first issue -- let's

16
17

talk about that.

The plaintiff has to prove negligence.

18

And the Court instructed you that negligence is the failure

19

to use ordinary care.

20

person would have done.

21

Mr. Guthrie did that day, was it reasonable?

22

tire.

23

Petersburg.

24

to get into that parking lot.

25

and gentlemen, that is not unreasonable.

Ordinary care is what a reasonable
You have to decide if what

It is completely blown apart.

He drove.

He was told to go around back.

He got to

He was waiting

And I submit to you, ladies
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You look at the instruction about his duty.

1

2

The instruction is, a driver has the duty not to stop as to

3

render or impede -- it says to impede or render dangerous

4

the highway unless it was an emergency, an accident, or a

5

mechanical breakdown.
And again, you will have to decide whether

6

7

this was an accident.

8

purpose.

9

flat tire is.

Clearly that tire didn't blow out on

Or was it mechanical breakdown?

And again, it wasn't broken down to the

10

point he couldn't move.

11

mechanical breakdown.

12

And you've got to decide that.

13

And I submit a

Obviously he did.

But it was a

So he wanted to get that tire fixed.

And if you decide it was an emergency, an

14

accident, or a mechanical breakdown, then under the Court's

15

instructions, was it negligent?

16

You also have to decide if, when he was in

17

that left lane, did he impede it and render it dangerous?

18

And I submit to you that it wasn't Mr. Guthrie that

19

rendered that highway dangerous.

20

Mr. Walker rendered it dangerous.

21

argument, if you're stopped in the road, for however long a

22

time and someone comes behind you and is stopped, for

23

whatever reason, and then that person is rear-ended, is it

24

the person up front's fault?

25

what the law should be.

It was Mr. Walker.
Under the plaintiff's

I submit to you that's not

People stop on roads.
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Under that theory, if you are stopped on a

1

2

road and maybe a person is stopped on the road to drop

3

their children off, maybe you're stopped on the road to

4

deliver a package, maybe you're stopped on the road to wait

5

for a parking place, but you are stopped in that lane of

6

travel, for whatever reason, maybe traffic is backed up,

7

again, maybe you are just trying to drop something off,

8

maybe you're waiting to get into a parking space, but

9

you•re blocking that lane of travel, and if you•re stopped

10

and someone comes up behind you because of that and stops

11

behind you and then that person is rear-ended, you know

12

whose fault it is?

It is the person that rear-ends you.

Now, this is not a case where there was a

13
14

sudden stop.

That would be a different set of facts if

15

this was a case where Mr. Guthrie stops his vehicle

16

suddenly.

17

going around a curve, such that when people were coming

18

around a curve, he was just there, it would be a different

19

case.

That•s not what happened.· If he stopped ft

But you have seen the photographs.

20

He is

21

stopped in the left lane.

He's about 80 to 100 feet from

22

the intersection.

23

is stopped safely behind him, and Mr. Walker then takes

24

over.

25

case.

It's a long straightaway.

He rear-ends her.

Mrs. Shepard

That•s who is negligent in this
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Now, as far as proximate cause is concerned,

1

2

we've talked about negligence.

If he doesn't -- the

3

plaintiff doesn't prove negligence and you think that

4

Mr. Guthrie, while he may not have acted perfectly, if

5

under the circumstances, all the circumstances in this

6

case, if you find that he acted reasonably, then you should

7

find your verdict for the defendants.

8

any further.

You don't need to go

If you find that there was negligence, then

9

10

you have to ask yourself, was there a proximate cause?

You

11

can be negligent as the Court has instructed you and not be

12

the proximate cause.

13

that Mr. Walker was the proximate cause.

Now, in this case, I submit to you

Mr. Cuthbert talked about 51 percent.

14
15

Mr. Walker was the proximate cause 100 percent.

He's at

16

fault.

17

and I asked Mr. Shepard this and I knew it was painful for

18

him, .but he said one of her last words were, who hit me?

19

Who hit me?

Mrs. Shepard, as you remember, told Mr. Shepard --

Mr. Guthrie testified that when he went to

20
21

her after the accident, after Mr. Walker had fled the

22

scene, left, Mr. Guthrie went to her and Mrs. Shepard said,

23

who hit me?

24

is the cause of this accident.

25

Who hit me?

Mr. Walker hit her.

Mr. Walker

The vehicle was stopped in the road for
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1

whatever reason, someone is stopped behind them, and then

2

that second person is rear-ended.

3

is, the person that rear-ends them.

You know who the cause

And you can read these jury instructions, and

4

5

I encourage you to read them.

6

the

7

your common sense in judging any testimony.

8

is stopped here, another vehicle is stopped behind it,

9

safely behind it, and then Mr. Walker comes through here

firs~

But if you look at one of

instructions, it says you are entitled to use
When a vehicle

10

and rear-ends her, who caused that accident?

11

caused that accident.

Mr. Walker

And you have seen the photographs, and

12
13

there's damage to the front which is significant.

There is

14

significant damage to the back.

15

pictures, and you will see it in the jury room, the

16

pictures of the Bonneville.

17

damage to that vehicle.

You have seen the

You will see significant

I submit to you, ladies and gentlemen,

18

19

Mr. Walker was the cause of this accident.

Now, because of

20

the procedures in this case, this is my last opportunity to

21

talk to you.

22

not because he may say something to -- you may see me

23

sitting down.

24

respond to what he says at the very end even though I may

25

want to.

The plaintiff gets the last word.

It's because I can't get up.

I

And that's

can't

So this is my last opportunity to address you,
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1

and I will sit down in a minute because I know you paid

2

attention.

3

you've told us you would be fair, and we appreciate that.

I know you've heard the evidence.

I know

But again, I ask when you go back and

4
5

consider all the evidence about what Mr. Guthrie did, about

6

having a flat tire and acting reasonably, and you know,

7

this is just one of those situations where had another

8

minute gone by and that truck was out of there, this

9

wouldn't have happened.
But when Mr. Cuthbert talked about the

10
11

superseding cause instruction, and when the Court instructs

12

you that Mr. Walker is the superseding cause, then you

13

should find for the defendants.

14

second sentence.

15

superseding cause is an independent event not reasonably

16

foreseeable.

17

event, what Mr. Walker did.

And Mr. Cuthbert read the

But the first sentence says, the

In other words, that's not a foreseeable

If you're stopped on a road or however long

18
19

you're stopped and a car comes behind you, you don't

20

foresee -- you don't anticipate that somebody is going to

21

rear-end that vehicle.

22

what this instruction is.

23

instruction is so important.

24

sense.

25

You just wouldn't do it.

That's

And that's why this common sense
That makes sense.

It makes

And that's why we ask you -- when you
CHANDLER and HALASZ, INC.
(804) 730-1222 or (800) 427-8763

170

.. .,

·~·.... ~~·~j

32

1

consider all the evidence, we ask you to find your verdict

2

in favor of the defendants in this case.

3

verdict for the defendants is no insult to the family.

4

appreciate what the family has gone through.

5

has been painful.

6

the evidence, we ask you to consider that Mr. Guthrie acted

7

reasonably.

8

about what the real cause of this accident was.

9

10

And again, a

We know it

But we ask you-- when.you consider all

He didn't cause this accident when you talk

And we ask you to find your verdict in favor
·of the defendants, and we appreciate your time.

11

THE COURT:

12

MR.

Mr. Cuthbert .

CUTHBERT:

Members of the jury, let's

13

talk about the jury instruction and help to make sure

14

there's no misunderstanding.

15

that starts off,

16

stop his vehicle in such a manner as to impede or render

17

dangerous the use of the highway by others."

18

We

11

I am speaking about the one

The driver of a vehicle has a duty not to

Now, I have talked with the Court, talked

19

with the judge; and we are in agreement that highway should

20

not be interpreted literally here.

The term includes the

21

streets of the City of Petersburg.

And if this were not

22

true, the judge would interrupt me now and correct me.

23

So don't be thrown off by the word, "highway"

24

in this instruction.

It includes that word -- for purposes

25

of this lawsuit, for purposes of this, what this
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1

instruction means, it includes the streets of the City of

2

Petersburg.
Now also, while we are on the topic of that

3
4

instruction, defense counsel misspoke when he attempted to

5

quote it to you.

6

duty not to stop his vehicle in such a manner as to impede

7

and render dangerous.

8

That's not what the law is.

9

In such a manner as to impede or render dangerous.

He said, The driver of a vehicle has a

That's not what this paper said.
The paper says and the law is,

10

don't let that little "and" slip in there.

11

It's or.

So

It's not and.

So if you can conclude that Mr. Guthrie

12
13

impeded, blocked East Bank Street, then he violated this

14

the law, unless you find that it is an emergency, an

15

accident, or a mechanical breakdown.

16

I say, if he had that, he had it way back 9 miles away.

17

didn't have it when he was on East Bank Street.

And on that topic, as

J Let me ask you to look at it this way:

18

Do

-

19

you want tractor-trailer drivers to come into Petersburg

20

and stop in heavily traveled areas in the middle of the

21

road, get out of their cab for 20 minutes?

22

you want?

23

the City of Petersburg?

Is that what

What does that do to the lives of the people in

That is negligence, and that's what happened

24
25

He

here.

And you are the only people in a position to protect
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1

it is your obligation to object to it at the time.

2

the Court finds it to be inflammatory, it would so advise

3

the jury.

4

undo it.

5

this particular time.

6
7

But if it is untimely, then the Court cannot
So I cannot sustain the motion for mistrial at

The Court will be in recess until the jury
reaches a verdict.

MR. GALLALEE:

8

Note my exception.

(Recess taken)

9

10
11

THE COURT:

Advise the jury has reached a

verdict?

12

THE SHERIFF:

13

THE COURT:

14

Yes, sir.
If you would bring them in.

(The jury returned at 5:07p.m.)

15

THE COURT:

16

THE FOREPERSON:

17

THE COURT:

18

Who is the foreperson?

have.reached a verdict.
THE FOREPERSON:

20

THE COURT:

21

THE FOREPERSON:

23
24
25

I am.

I was going to ask you if you

19

22

And if

That's correct.

And you prefer us to read it?
Yes, if that's what usually

happens.
THE COURT:
verdict, please.

All right.

If you would read the

It does appear to be in the proper form.

(The verdict was recorded at 5:08 p.m.)
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THE CLERK:

1

We, the jury, find in favor of

2

the plaintiff, Mr. Shepard, administrator of the estate of

3

Ernestine Shepard, and against Capitol Foundry and

4

Mr. Guthrie.

5

We assess damages in the amount of

6

$1,700,000.

7

distributed as follows:

8

Shepard, $100,000; Marion Shepard, $100,000; Merrit Lewis

9

Shepard, $100,000; Randy Shepard, $100,000; Sandra Bennett,

10

We direct that the total damages be
Abe Shepard gets $1,100,000; Linda

$100,000; Abe Shepard, Jr., $100,000.

11

We award interest from April 23rd,

12

that amount of $1,700,000.

13

Patterson?

The foreperson was Warren

14

THE FOREPERSON:

15

THE COURT:

16

'96, on

Yes.

Do you wish to have the jury

polled?

17

MR. GALLALEE:

18

THE COURT:

If you would ask each one.

19

THE CLERK:

If this is your verdict, please

20

Yes, sir, Your Honor.

say yes.

21

Larry May?

22

JUROR:

23

THE CLERK:

24

JUROR:

25

THE CLERK:

Yes.
George Noel?

Yes.
Michelle Saunders?
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1

JUROR:

2

THE CLERK:

3

JUROR:

4

THE CLERK:

5

JUROR:

6

THE CLERK:

7

JUROR:

8

THE CLERK:

9

JUROR:

Yes.
Leslie Rhodes?

Yes.
Warren Patterson?

Yes.
Fabiola Perkins?

Yes.
And Patricia Pulliam?

Yes.

10

THE CLERK:

Thank you.

11

THE COURT:

We appreciate your service in a

12

difficult case.

I am able to inform you, you must be back

13

August the 29th at 8:45.

14

term.

We do have another jury this

I got the Sheriff to move it back.

15

JUROR:

16

THE COURT:

I thought it was the 25th.
I asked the Sheriff if we could

17

push it back because you have been here.

18

the date that he says, since you have been here for two

19

days.

20

realize it is a lot

21
22
23
24
25

But the 29th is

I asked him to do that, if that is agreeable.

I

of time.

Anyway, if you would be excused with the
thanks of the Court and if you would be back on the 29th.
JURORS :

Okay.

(The jury left the courtroom at 5:10 p.m.}
THE COURT:

Any motions?
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MR. GALLALEE:

l

Yes, sir, Your Honor.

We ask

2

that the jury be -- the verdict be set aside for several

3

reasons.

4

is excessive.

5

the inflammatory remarks made by counsel.

One, that given the law and the evidence, that it
We renew our motion for a mistrial based on

We also ask that it be set aside as contrary

6

7

to law and the evidence, and it was insufficient evidence

8

to show that Mr. Guthrie was negligent and that his

9

negligence was the proximate cause of the accident and the

10

death, for all the reasons we said earlier.

11

insufficient evidence in this record to show that

12

Mr. Walker rear-ending Mrs. Shepard was put into operation

13

by anything that Mr. Guthrie did.
So for those reasons, we ask that the case be

14

15

It is just

set aside and the judgment be entered for the defendants.

16

THE COURT:

All right.

17

MR. CUTHBERT:

Mr. Cuthbert.

Your Honor is well aware of

18

what.the facts are dealing with the negligence and

19

proximate cause, and I won't go back over them.
I'm impressed with the care with which the

20
21

jury deliberated, their thoughtfulness as they devised

22

their verdict.

23

about this verdict.

24

life, of a wife of 44 years -- devoted wife of 44 years.

25

And the verdict is large in large part because of that and

And there is certainly nothing irregular
We are dealing with the loss of a
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l

because we have seven statutory beneficiaries.
I am surprised truly that the verdict is not

2
3

larger given the fact that we have seven statutory

4

beneficiaries.

5

law.

6

verdict.

It's clearly not excessive as a matter of

And I would ask Your Honor to enter judgment on the

7

THE

COURT:

Well, I do not find any problem

8

with the law and the evidence.

But I do think, even though

9

I have indicated that the comments in terms of a mistrial

10

weren't appropriate, that this verdict may be a result of

11

inflamed passion because of what I deem to be totally

12

improper argument punishing the truck driver, punishing

13

truck drivers in general.
This was not a punitive damage case.

14

And

15

before I make a decision, I will want a brief whether this

16

was excessive or not; and I will entertain motions on that

17

issue only.
The rest of the basis for your motions are

18

19
20
21
22

denied.

It has been briefed and rebriefed up and down.
But I do find there is some basis for that,

and I am going to review it.
MR. GALLALEE:

Yes, sir, Your Honor.

Note

23

our exceptions to the other rulings, and we will file a

24

brief on that issue.

25

THE COURT:

All right, sir.
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1

With that said, I will set a briefing date

2

and we will set another hearing through the secretary's

3

office, and I will withhold entering any judgment until

.4
5

such time I review those briefs.
Court is adjourned.

6

7

(The proceedings concluded at 5:15p.m.)

8

9

10

REPORTER'S CERTIFICATE

I, Catharina M.K. Blalock, Notary Public in

11

and for the Commonwealth of Virginia at large, and whose

12

commission expires November 30, 2000, do hereby certify

13

that the pages contained herein accurately reflect the

14

notes taken by me, to the best of my ability, in the

15

above-styled action.

16
17

Given under my hand at Richmond, Virginia,
this 28th day of August, 2000.

18
19

20
21
22

23
24

Cat~~ck

25
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VIRGINIA:
IN THE CIRCillT COURT OF THE CITY OF PETERSBURG
October 19. 2000
ABE SHEPARD, Administrator of the
)
Estate of Ernestine Shepard,
)
)
)
)

Plaintiff,

v.

) Case No: CL96-217

CAPITOL FOUNDRY OF VIRGINIA,
INCORPORATED, ET AL.,
Defendants.

)
)
)
)
)

FINAL ORDER
On August 15, 2000 and August 16, 2000 came the plaintiff, in person and by counsel,
and the defendants, in person and by counsel. The defendants having filed a grounds of defense,
issue was joined.
Whereupon came the jury, to wit: Larry A. May, Jr., George A. Noel, Jr., Leslie A.
Rhodes, Patricia L. Pulliam, Fabiola E. Perkins, Michelle D. Saunders, and Warren A. Patterson,
who were sworn well and truly to try the issues joined and render a verdict according to the
evidence and the law.
Thereupon the plaintiff presented evidence. At the conclusion thereof the defendants
moved to strike the plaintiff's evidence in its entirety including for failure to prove negligence
and causation and to enter summary judgment in favor of the defendants. The Court denied the
Motion. Objection by counsel for defendants is noted.
Next, the defendants presented evidence. At the conclusion of the defendants' case, both
sides made various motions to strike, including the plaintiff's motion to strike the defendants'
denial of negligence, the plaintiff's motion to strike the defense of intervening cause, and the
defendants' motion to strike the plaintiff's evidence in its entirety including for failure to prove
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negligence and proximate cause and to enter summary judgment, and the court denied those
motions, all in the sequence and for the reasons reflected in the record. Objection by plaintiff
and defendants to the adverse rulings is noted.
After receiving instructions from the Court and hearing argument of counsel for all
parties, the jury retired to its room to detennine its verdict. After some time, the jury returned to
the courtroom with the following verdict:
We, the jury, find in favor ofthe plaintifTMr. Shepard,
Administrator of the Estate of Ernestine Shepard, and against
Capitol Foundry and Mr. Guthrie. We assess damages in the total
amount of$1,700,000.00. We direct that the total damages be
distributed as follows:
to
to
to
to
to
to
to

Abe Shepard, husband
Linda Shepard, daughter
Marion Shepard, daughter
Merritt Lewis Shepard, son
Randy Shepard, son
Sandra Bennett, daughter
Abe Shepard, Jr., son

$1,100,000.00
$ 100,000.00
$ 100,000.00
$ 100,000.00
$ 100,000.00
$ 100,000.00
$ 100,000.00

We award interest from 4/23/96 on $1,700,000.00.
The defendants, by counsel, moved to set the verdict aside on the grounds stated in the
record, including that the verdict was contrary to the law and evidence and was excessive, and
the Court denied all such motions except on the grounds that the verdict was excessive.
Objection by counsel for defendants is noted to the extent the verdict was not set aside entirely
and summary judgment was entered in favor of defendants.
On September 13, 2000, the defendants filed a motion to reconsider their motions for a
mistrial.

On September 15,2000, a hearing was held on the defendants' various motions
previously made.

2
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Considering all the evidence at trial, the appearance and testimony of the witnesses, the
briefs, arguments of counsel, the cases cited, and relevant principles of law, the Court found the
damages awarded were so excessive as to shock the conscience of the Court, creating the
impression that the jury was influenced by passion or prejudice; that the jury had misconceived
the facts and the law to the extent the jwy was instructed that a verdict should not be based on
bias or sympathy; and that the award is so out of proportion to the injuries suffered to suggest it
was not the product of a fair and impartial decision. In addition to the oral decision announced
September 15, 2000 which is incorporated herein by reference, the Court notes in this Order that
\NA.S

Mr. Abe Shepard, Sr. received $100,000.00 more than requested; that Mr. Abe Shepard, Sr"age
~r 1 ~c;, 1 ~E. o L=- -rnik\ L.
!'
3Pt&iw; that Merritt Shepard,
.83~a . 1 iJ cI0: ..... t:s:
cit oAI :a' e
son of the deceased, did not testify or appear at trial, yet received the same amount as the other
children of the deceased who did testify; that more interest was awarded than requested; and that
there was no evidence of loss of income, expenses for care or treatment of decedent, or funeral
expenses. Thus, pursuant to Virginia Code§ 8.01-383.1, the Court ORDERS that the plaintiffis
required to remit as follows, under protest, or else submit to a new trial on all issues:
jury's award

remitted amount

$1' 100,000.00

$ 750,000.00

Linda Shepard, daughter

100,000.00

100,000.00

Marion Shepard, daughter

100,000.00

100,000.00

Merritt Lewis Shepard, son

100,000.00

50,000.00

Randy Shepard, son

100,000.00

100,000.00

Sandra Bennett, daughter

100,000.00

100,000.00

Abe Shepard, son

100.000.00

lQQ.QQQ.OQ

Abe Shepard, husband

3
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$1,700,000.00
from April 23, 1996

Interest

$1,300,000.00
from August 16,2000

Objection by counsel for all parties as stated on the record is noted, including plaintiffs
objection to the remittitur and defendants' objection to a denial of a new trial on all issues.
The Court denies the defendants' motion for a mistrial and a new ~rial on all issues.
Objection by counsel for defendants is noted.
The Court denies the defendants' motion for reconsideration of its motion for mistrial and
a new trial on all issues. Objection by counsel for defendants is noted.
The plaintiff having entered into a covenant not to sue Lorenzo Walker for $145,000.00
pursuant to Virginia Code § 8.01-35.1, the judgment total will be reduced accordingly.
The plaintiff having notified the Court that he has elected to accept, under protest, the
remitted amount rather than submit to a new trial on all issues, it is therefore ORDERED that
judgment be, and the same hereby is, entered in favor of the plaintiff and against the defendants
Capitol Foundry of Virginia, Inc. and Jack P. Guthrie, Jr., jointly and severally, in the amount of
One Million One Hundred and Fifty-five Thousand Dollars, 1 plus interest from 8/16/2000 and
costs, to all of which the plaintiff and the defendants object and except, for the reasons stated on
the record.
This Order concludes this matter.
The Clerk is hereby directed to remove this matter from the docket and to send an
attested copy of this Order to all counsel of record.

I

$ 1,300,000.00

- 145,000.00
s1,155,000.00

principal amount after remittitur
paid on behalf of Lorenzo Walker

4
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SEEN AND OBJECTED TO FOR THE
REASONS STATED IN THE RECORD:

Charles H. Cuthbert, Jr., Esquire
Margaret Cuthbert Broaddus, Esquire
Cuthbert Law Offices
A Professional Corporation
220 North Sycamore Street
Petersburg, Virginia 23803
Counsel for Plaintiff
SEEN AND OBJECTED TO FOR THE
REASONS STATED IN THE RECORD:

W. F. Drewry Gallalee (VSB # 20561)
Williams, Mullen, Clark & Dobbins
1021 East Cary Street
P. 0. Box 1320
Richmond, VA 23218-1320
(804) 783-6460
(804) 783-6507 (FAX)

Counsel for Capitol Foundry of Virginia, Incorporated
and Jack P. Guthrie, Jr.
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Linda Ann SHEPHERD
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On rhe occasion of rhe reriremem of her husband from acrivc Jury with the Unircd $rates Army has earned

,.

rhe Army's graceful appreciation for her own unselfish, fairhful and devoted service. Her unfailing support and

f

understanding helped ro·make possible her husband's lasting conrriburion ro the nation.
Given under my hand rhis 31st

day of

July
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ASSIGNMENTS OF ERROR:
1.

As a matter of law the trial judge was wrong to remit the jwy's verdict because of

two comments made by plaintiffs counsel in closing argument, where the trial judge ruled
before the verdict that the defense had waived one such objection by failing to object before the
jury had withdrawn to deliberate, arid where the defense did not make the other objection until
four weeks after the jwy returned its verdict.
2.

The trial judge was wrong to conclude that the closing argument of plaintiffs

counsel was improper.
3.

In this wrongful death action based on sorrow and other intangible losses, the trial

-.judge was wrong to remit a portion of the jury's verdict of$1.7 million plus prejudgment interest
under the circumstances of this case, including the failure of the trial judge to explain why the
jury, reasonably evaluating the evidence in the light most favorable to the plaintiff, could not
have reached this verdict, such evidence including the concession by defense

couns~l

that the

decedent "was a great wife and mother'' and that the seven statutory beneficiaries (her husband
of 44 years plus her six adult children) "miss her terribly."
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10
1

of any emergency or mechanical breakdown.
Let me turn to the topic of causation, this

2

3

proximate cause.

4

will say -- you will see that what they say is that the

5

Shepard family has the burden of proving that Mr. Guthrie•s

6

negligence was a proximate cause -- a proximate cause of

7

what happened on East Bank Street, not the proximate cause,

8

a proximate cause, because the law recognizes that,

9

unfortunately, tragedies happen, often because of a

10

When you read those instructions, you

combination of things that go wrong.
So the Plaintiffs do not have to prove that

11
12·

Mr. Guthrie•s negligence was the proximate cause.

Instead,

13

what they have to prove is that it was a proximate cause.
Now, again, with that in mind, remember we

14
15

are also talking about 51 percent likelihood.

Did

16

Mr. Guthrie•s negligence contribute to cause this accident?

17

We ask you to conclude yes, for a couple of reasons.
First of all, it was only because of

18
19

Mr. Guthrie•s negligence that Ms. Shepard was where she was

20

when Mr. Walker hit her.

21

flatbed.

22

the statute that prohibited people from impeding or

23

rendering dangerous in the absence of an accident,

24

mechanical breakdown, or emergency.

25

She was stopped behind the

She was stopped because Mr. Guthrie was violating

So she was where she was only because of
CHANDLER and HALASZ, INC.
(804) 730-1222 or (800) 427-8763
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11
1

Mr. Guthrie's negligence, and she was stopped only because

2

of Mr. Guthrie's negligence.

3

go with the flow of traffic, Mr. Walker would have never

4

have hit her.

5

because the left lane was blocked by a 76,000-pound

6

obstacle, 8 feet wide.

And if she had been able to

But she couldn't go with the flow of traffic

7

Now, the jury instructions that His Honor --

8

that His Honor read to you say a couple of things that are

9

of special interest that I want to point out to you on this

10

topic of causation.

11

follows:

12

Guthrie or Walker

13

proximately caused Mrs. Shepard's death, then each is

14

liable to the plaintiff for her death.

15

11

One is the instruction that reads as

If two or more persons are negligent 11
11

meaning

and if the negligence of each

11

So let me read that again,

11

!£ two or

16

more" -- and you will have this back in the jury room, and

17

you can look at it.

18

negligent" -- meaning, in our context, Guthrie and

19

Walker -- "and if the negligence of each proximately caused

20

Mrs. Shepard's death" -- it doesn't say absolutely, doesn't

21

say beyond a reasonable doubt -- "proximately caused her

22

death, then each is liable to the plaintiff for her death.

23

This is true even if the negligence of one is greater than

24

the negligence of the other."

25

"If two or more persons are

Now there's a however paragraph that follows:
CHANDLER and HALASZ, INC.
{804) 730-1222 or (800) 427-8763
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1

"However, if you find that the actions of Mr. Walker were a

2

superseding cause of the accident, as defined in

3

Instruction 10, then you should find your verdict for the

4

defendant."

5

So let's look to see whether we are dealing

6

with a superseding cause.

Now, the judge's instruction

7

also says, "A superseding cause breaks the chain of events

8

so that the defendant's original negligent act" -- meaning

9

Guthrie's original negligent act, in putting the

10

76,000-pound wall in East Bank Street -- "so that the

11

defendant's original negligent act is not a proximate cause

12

of the plaintiff's injury in the slightest degree."

13

So it is only if you think that Mr. Guthrie's

14

negligence did not contribute to cause Mrs. Shepard's death

15

in the slightest degree that you should conclude that we

16

are dealing with a superseding cause.

17

As long as you think -- to put it the other

18

way, as long as you think that Guthrie's negligence

19

contributed in at least the slightest degree to cause

20

Ms. Shepard's death, then you are not dealing with a

21

superseding cause.

22

And this photograph, Plaintiff's Exhibit 4,

23

says it better than I can say it.

It is obvious that

24

Mr. Guthrie's negligence contributed to cause

25

Mrs. Shepard's death.
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13

There's no comparison, you just -- property

1

2

damage-wise between these two photographs.

3

significant derit in the bumper; but my goodness, look at

4

the hood.

5

acts of negligence working together that caused what the

6

two doctors explained, this bulge in the aorta, which ought

7

not to be there, and caused Mrs. Shepard to die.

Now it is our contention that it was these two

What you are looking at is a picture of the

8
9

10

Yeah, there's a

results of the combined negligence of Mr. Guthrie and
Mr. Walker.

So with that, let me turn to the question of

11
12

damages.

How can you determine the amount of your verdict?

13

For starters, you are going to have to accept what

14

Ernestine Shepard's family has accepted; and that is that

15

there is no way that you can turn back the hands of time.

16

You simply cannot go back to April 23, 1996,

17

and make Mr. Guthrie move his parked flatbed from the left

18

travel lane on East Bank Street.

19

unscrambling an egg.

20

Shepard family may want to do it, you can't do it.

21

already beyond our power to unscramble.

22

what the law considers to be the next best thing to turning

23

back the hands of time; and that is, by the size of your

24

verdict, tell Mr. Shepard and tell the children of

25

Ms. Shepard what value you place on the losses that

It is just like

No matter how much you and I and the

But you can do
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It is

14
1

Mr. Guthrie has caused them, the sorrow, the mental

2

anguish, the lost companionship, the lost care, the lost

3

guidance.

All losses for a lifetime, all gone forever.

4

Our system of justice values these human

5

losses, the sorrow and mental anguish, even for human

6

losses, losses that are hard to measure.

7

supplies a remedy.

8

verdict by you valuing the relationships that Mr. Guthrie

9

has destroyed.

10

Virginia law

And that remedy is a full and fair

Why does Virginia law empower you to award

11

money damages to compensate for the relationships with

12

which Mr. Guthrie has destroyed?
The answer is this:

13

Because one of the

14

hallmarks of our society, one thing by which our society is

15

known for is that we attach the greatest importance to our

16

freedoms.

17

govern us, freedom to pursue life, liberty, and happiness.

18

And along with all of those freedoms, it goes without

19

saying, freedom from death caused by a 76,000-pound flatbed

20

parked in the travel lane of East Bank Street.

21

Freedom of speech, freedom to elect those who

Perhaps you will find it difficult to convert

22

these human damages into a dollar equivalent.

But this is

23

your job.

24

serve on this jury I asked you the following question:

25

religious reasons or otherwise, is there anyone who has any

Remember when I was helping to select you to

CHANDLER and HALASZ, INC.
(804) 730-1222 or (800) 427-8763

153

For

15
1

reluctance in principle to awarding money damages for such

2

intangibles as sorrow, mental anguish, and the like?

3

no one indicated any opposition to making such an award.
Let me illustrate.

4

And

Pretend you are the

5

captain of a ship and you're sailing in the North Atlantic

6

and it is February and you see an iceberg.

Your know that

7

only 10 percent of it is out of the water.

Your job as

a

captain is to determine where the other 90

9

That's your most important job.

10

for the captain.

11

a tough assignment for you.

12

perc~nt

is.

It is a tough assignment

And doing what we are asking you to do is

Another comparison, how can you go about

13

putting a value on a life of a wife, the life of a mother?

14

Perhaps you find it easiest to think in your own mind about

15

a line like a 12-inch ruler.

16

put a bad relationship between family members;

17

other end, you put a great relationship.

18

ruler .should you put the relationship between Mrs. Shepard

19

and her husband, between Mrs. Shepard and her six children?

At one end of that ruler, you
an~

at the

Where on this

20

Now we all know that there are households in

21

which husband and wife fight and the children get to be 18

22

and they leave and it is all unfortunate and it is sad, but

23

it happens.

24

we are talking about the relationship between the Shepards.

25

This photograph says it.

But that•s not what we are talking about when

It's one snapshot out of one
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16
1

backyard 4th of July, but here it is.

2

evidence, and you will have it in the jury room.

3

can look at it, and you can see in the eyes of these people

4

the love they have for each other.

5
6

And it's in
And you

I want to read to you some excerpts from the
testimony of the family and Bishop Wright.

7

Marion:

My mother was the greatest influence

8

on my life, her demeanor, her kindness, her gentleness, her

9

character.

10

Randy:

My mother was a crutch for my dad.

11

Linda:

When I needed advice, I always turned

12

to my mom.

I could trust her judgment.

13

Abe, Jr.:

14

Sandra:

15

Bishop Wright:

.16

household.

17

her husband.

She held us all together.
She was my best friend.
She was the pivot of the

She lived, ate, slept, her whole life was for

Beverly, the daughter-in-law:

18
19

an angel, loving, caring.

20

needed it.

She provided for anyone whom

Mr. Shepard:

21

Mom was like

She did it all.

Now I spend my

22

days just fumbling around trying to find something to keep

23

busy.

24
25

And through Mr. Shepard, who put in evidence
the certificate of appropriation -- sorry -- the
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1

Certificate of Appreciation.

And Mr. Shepard told you how

2

proud his wife was of this certificate and had it hanging

3

at home.

And that's where we got it to bring to court.

4

The law allows me to talk with you about the

5

amount of your verdict, and I have made an enlargement of

6

the verdict form because it is a little bit complicated.

7

And it allows you to fill in the blanks.

8

fill in the blanks.

9

It asks you to

We assess damages in the total amount of

10

blank.

We direct that the total damages be distributed as

11

follows:

12

Mr. Shepard $1 million, and each child $SOO,OOO, for a

13

total of $4 million, including the $500,000 for each child.

And the Shepard family asks that you award

14

The family also asks you to award interest.

15

So much time has passed, and the company has had this money

16

and the Shepards haven't.

17

And that's not right.

I know when I miss my credit card payment for

18

one month, my next bill has an interest charge in it.

19

the defendants have had the Shepard's family money for over

20

four years.

21

So down here as interest, check one.

And

We ask

22

you to check, we award interest from the date of death,

23

which is April the 24th of '96, on the -- you can write in

24

here that this is your decision, total amount.

25

the foreman signs.
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And then

18

We ask you to reject what we see as a great

1
2

injustice; but it is option before you, this second choice.

3

Or we find in favor of the defendants, Capitol Foundry and

4

Mr. Guthrie and against Mr. Shepard.

5

that one.

6

your foreman to sign is the top option and to fill in as I

7

have suggested.

8
9

Just leave a blank.

We ask you to reject

And the one that we ask

As you might imagine, the ramifications of
your verdict are profound for Mr. Shepard and the children.

10

A modest verdict would simply be the final indignity for

11

which Ms. Shepard's family has had to deal.

12

Mr. Shepard and the children are asking you

13

to return a verdict that by its size shows that you

14

acknowledge the value of Mrs. Shepard's life in their eyes.

15

In short, do not visit upon Mrs. Shepard's family the

16

ultimate indignity of undervaluing the depth of the loss

17

that they have suffered on account of the death of their

18

wife .and their mother.

19

Mr. Shepard and the children ask for a

20

substantial verdict because, by his negligence, Mr. Guthrie

21

has inflicted on them an extraordinary loss as a result;

22

and there's no one who can doubt this.

23

six children will never be the same.

24

they will never be able to put behind them what Mr. Guthrie

25

did to Ernestine.

Abe, Sr. and his
In a very real sense,

On a day-by-day basis, each of the seven
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19

will be living it for the rest of their lives.

1

2

Thank you very much.

3

THE COURT:

4

MR. GALLALEE:

Your Honor, may I approach the

bench for one moment before I start.

5

THE COURT:

6

All right.
(Sidebar:)

7

MR. GALLALEE:

8
9

Mr. Gallalee.

at this time.

Judge, I move for a mistrial

The rule says -- Mr. Cuthbert is allowed to

10

mention to them one time the amount sued for.

He did not

11

do that.

12

distributed, and also tried to inflame this jury by saying

13

a defense verdict would insult them.

14

inflammatory remarks during the opening statement, and I

15

think basically -- I ask the case to be declared a

16

mistrial.

He mentioned the amount, how it should be

THE COURT:

17

I

And he made

don't think it is inflammatory.

will caution him not to mention the amount again.

18

I

19

think to mention -- do not mention it again.

MR. CUTHBERT:

20

I

Judge, while we are talking, I

21

think that the jury instruction on negligence may refer to

22

highway because that's what the book -- see the reference

23

to highway?
THE COURT:

24
25

I

don't think it is significant

to you.
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20

MR. CUTHBERT:

1

You never know .. But, Your

2

Honor, can you give a supplemental instruction saying by

3

highway you would determine to include East Bank Street?
THE COURT:

4
5

I'm not going to change it.

think it is understood.

6

MR. GALLALEE:

7

THE COURT:

8

I

I don•t think

You can argue it in your rebuttal

that includes roadways.
(The discussion at sidebar concluded.)

9

MR. GALLALEE:

10

Good afternoon, ladies and

11

gentlemen.

First of all, on behalf of myself, Mr. Corr,

12

who is the president of Capitol Foundry of Virginia,

·13

Mr. Guthrie, we want to -- we do apprecjate the time that

14

you have given in this case.

15

all the evidence, and you•ve been very attentive.

16

appreciate it, all the parties do.

We know you have listened to
We all

You are what makes the system work, and

17
18

everyone appreciates your time here today.

I told you when

19

we started this case that this case was a little unusual

20

than some other cases in that certain facts were not going

21

to be in dispute.

22

most part.

23

dispute, and I told you that at the beginning because I

24

have talked to the family members.

25

depositions.

And I think that•s been true for the

There are a lot of facts that really aren•t in

I have taken their

I can•t say that I know them, but I feel like
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21
1

I know a little bit about them.
And I told you there was going to be no

2

3

dispute that Mr. Shepard was a very nice gentleman.

4

a wonderful family.

5

mother.

6

that.

He has

Mrs. Shepard was a great wife and

They miss her terribly.

We can all understand

Nothing I am going to say now, and I hope

7
8

nothing that I have said throughout this trial, in any way

9

would lead you to think anything to the contrary.

And when

10

you talk about the law and the evidence in this case and

11

the instructions and using your common sense in whatever

12

you do today, again, it is not going to diminish the fact

13

that we all can agree this is a very nice family.
Mr. Cuthbert talked about the legal issues in

14
15

this case.

16

are to the jury in the sense that the judge's instructions,

17

the fact there is an accident, doesn't entitle the

18

plaintiff to recover.

19

proof to prove negligence.

20

And I think he described what the legal issues

The plaintiff has the burden of

That's the first issue you have to decide:

21

Was Mr. Guthrie negligent?

22

negligent, you don't need to go to any other issues.

23

you decide he is negligent, then you go to Issue No. 2.

24
25

If you decide that he was not
If

Issue No. 2 was -- or is, was Mr. Guthrie's
negligence a proximate cause of the accident?
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If you find

22
1

that Mr. Guthrie's negligence is not a proximate cause, in

2

other words, Mr. Guthrie didn't cause this accident, then

3

you don't go any further.
The third issue, assuming you get that far,

4

5

is that, did Mr. Guthrie's negligence result in the death

6

of Mrs. Shepard?

7

decide on the liability.
As far as the facts on which you make those

8
9

Those are the three issues you have to

decisions, on those facts that are not in dispute, what

10

Mr. Guthrie did that day, again, not really any dispute.

11

In fact, it is unusual that a defendant like Mr. Guthrie

12

wouldn't testify.

13

read it.

14

of it just to give a complete picture.

15

Mr. Guthrie didn't have to testify, because what he did,

16

where he traveled, wasn't in dispute.

Mr. Cuthbert read his deposition.

That's what Mr. Guthrie said.

He

I read other parts
That's why

Let's think about from a practical standpoint

17
18

what he did.

19

flat tire.

20

his office.

21

tire repaired.

22

listen, I could drive on it.

23

As long as I went slow, kept my flashers on, I could make

24

it.

25

He is driving a tractor-trailer.
It is a blowout.

It loses tread.

He has a
He contacts

He is told he can go to Leete Tire to get the
Mr. Guthrie was very candid.

He said,

I thought I could get there.

He got into Petersburg, gets on Bollingbrook
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23
1

Street, and he stops.

He's then told by Leete Tire to go

2

around back and he will get the tire repaired.

3

the corner.

4

again onto Second Street to get onto East Bank Street.

He makes

He goes up Second Street, turns the corner

Once he is on East Bank Street he can see at

5

6

this point that the lot is full, and there's no evidence to

7

dispute that.

8

full.

There's no question.

The lot at Leete's is

And Mr. Guthrie also testified -- and

9

10

Mr. Cuthbert read this in -- that he made the first two

11

turns with difficulty.

12

to make any more turns because it was putting too much

13

pressure on the single tire.

14

Mr. Cuthbert, Well, I couldn't do it, it was impossible to

15

do it.

He didn't think it was a good idea

Now, he didn't tell

Sure, he could have gone on.

16

But what you

17

have to decide is, on the negligence issue, is what he did

18

reasonable?

19

have done differently, knowing what he knows today, being

20

where he is today.

Not did what he do, in hindsight, would he

MR. CUTHBERT:

21
22

not the law.

23

not an issue.

24
25

Your Honor, I object.

We have talked about that.

MR. GALLALEE:

Reasonableness is

As negligence, ordinary care

is what a reasonable person would have done.
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That's

I think that

24
1

is

2

3

THE COURT:

I think that is fair.

I overrule

your objection.
MR. GALLALEE:

4

The Court will instruct you on

5

what negligence is.

And negligence is just a term that

6

they taught me in law school, but negligence is not some

7

fancy legal term.

8

I frankly never heard of it until I went to law school.

9

But all it means is, did you act reasonably under the

Well, it is some fancy legal term.

And

10

circumstances, not did you act perfectly, because none of

11

us are perfect.

12

God knows Mr. Guthrie's not; Mr. Corr is not.

13

act reasonably under the circumstances?

None of us is perfect.

God knows I'm not.
But did you

He was told to go to Leete Tire.

14

He got there.

He said

15

they could fix him up.

He went slow.

16

had his flashers on.

17

lot was full.

18

the Leete Tire guy.

19

that one of the trucks is getting ready to move out.

He was told to go around back.

He
The

And he gets out, and he is told to talk to
And he does that.

And they tell him

And first of all, they told him you've got to

20
21

go see the right guy about the paperwork.

So he gets to

22

that guy.

23

paperwork, he is going to move out, you can go in there.

24

And he stops his truck on East Bank Street.

25

around here and drives up and stops.

He says, this guy, I'm finishing up his
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He comes

25

Now, how far up he was, is a little bit of a

1

2

dispute about that.

3

Officer Crawford or Mr. Hargrave?

4

he might have been 20, 30, I'm not sure.

5

said unequivocally that the back of the tractor-trailer was

6

about in this area, about 100 feet.

But what is the best evidence on that,
Mr. Hargrave said, well,
Officer Crawford

So Mr. Guthrie had driven it up to -- at

7
8

least to the back of the tractor-trailer is about 100 feet.

9

And you remember that Officer or Detective Lauter indicated

10

that the debris in the street was about 97 feet 3 inches

11

where Mr. Walker hit her.

12

truck was.

That's where the back of the

And we know that this is a straight road.

13
14

know it wasn't a sudden stop.

He was stopped.

15

flashers on.

16

he was actually walking back to the truck because the

17

truck -- the other tractor-trailer was moving out and he.

18

was going to get in it when he heard the impact.

We

He had his

He was waiting for that truck to get out, and

And the facts about what Mrs. Shepard did,

19
20

again, those aren't really in dispute.

We read you some

21

requests for admissions.

22

you at the beginning of this lawsuit -- nobody blamed

23

Mrs. Shepard, obviously.

24

light.

She was waiting for it to turn green.

25

green.

She drives up and is parked behind the

But Mrs. Shepard -- and I told

Mrs. Shepard was stopped at that
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It turned

