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statement of appellant.
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to the pages of the record.
(d) Argument in support of the position of appdlce.
The brief shall be signed by at least one attorney practicing in this court, giving hh
address.
a. Reply brief. The reply brief (if any) of the appellant shall contain all the authoritle1
relied on by him, not referred to in his petition or opening brief. In o~her respects it shall
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4. Time of filing. (a) CIVIL CASES. The opening brief of the appellant (if there be one in
addition to the petition for appeal) shall be filed in the clerk's office within fifteen days afte1
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days before the first day of the session at whicr the case is to be heard. The brief of tht
appellee shall be filed in the clerk's office not later than ten days before the first dny of thf
session at which the case is to be heard. Thr r eply brief or the appellant shall be flied la thr
clerk's office not later than the day before the first dny of the session at which U1c case Is
to be heard.
(b) CRWn<AL CASSES. In criminal cases briefs 0111st be flied within the time specified In
civil cases; provided, ho,vcver, that in those cases in which the records ha,;e not bren printed
and delivered to counsel at least twenty-five days before the beginning of the next session of
the court, such cases shall be placed at the foot of the docket for that session of the court, and
the Commonwealth's brief shall be flied at lc.-'tst ten days prior to the calling of the case, and
the reply brief for the plaintiff in error not later than the day before the case is called.
(c) STTPULATION OF COUXSEL AS TO FILING. Counsel for opposing parties may file with the
clerk a WTitten stipulritioo changing the time for filing briefs in any case; provided, however.
that all briefs must be flied not later than the day before such case is to be heard.
5. Number of copies to be filed and delivrrod to opposing counsel. Twenty copies of each
brief shall be filed with the clerk of the court, and at least two copies mailed or delivered to
opposing counsel on or before the day on which the brief is filed.
6. Size and Typo. Briefs shall be nine inches in length and six inches in width, so as to
conform in dimentions to the printed record, and shall be printed in type not less in r,ize, as to
height and width, than the type in which the record ls printed. The record numher of the case
and names of counsel shall be printed on the front cover of all briefs.
'1. No•compliiance, effect of. The cleTk of this court is d irected not to receive or file a
brief which fails to comply with the requirements of this rule. If neither side has filed a
proper brief for the cause will not be heard. If one of the parties fails to file a proper brief he
can not be heard, but the cw;e will he heard ""' part.e upon the nrgument of the party by whom
the brief has been flied.
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IN THE

Supreme Court of Appeals
of Virginia
AT RICHMOND

Record No. 2880
L. G. MUTTER, .Administ.rator of the Estate of SHIRLEY
ELIZABETH MUTTER, Plaintiff
VS,

G. B. KEEN, Sheriff of Buchanan County, Administrator of the
Estate of OTTIS STINSON, Defendant
o----

PETITION
To tlie Honorable, the Jwtices of the Supreme Court of Appeals, of Virginia:

Your petitioner, L. G. Mutter, administrator of the estate
of Shirley Elizabeth Mutter, represents, that on the 3rd day of
January, 1944, petitioner filed in the clerk's office of the Circuit Court for Buchanan County, Virginia, his notice of motion
for judgment, against G. B. Keen. Sheriff for Buchanan County,
Virginia, administrator of the estate of Ottis Stinson, for
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$15,000.00, as damages for the death of Shirley Elizabeth Mutter, wh~reupon such proceedings were had on said Notice of
Motion for Judgment, that on the 21st day of January, 1944, a
final order and judgment was rendered by said Circuit Court for
the plaintiff for $500.00, against the defendant; a transc.ript
of the re.cord of the proceedings in said case and of the judg·
·
ment therein is herewith exhibited.
Your petitioner is advised, and represents to your honors~
that said judgment is erroneous and that he is aggrieved thereby
in the following particulars, namely;
2*

*PROCEEDINGS IN TRIAL COURT

Upon the plea of the general issue by the defendant to the
notice of motion fo.r judgment, there was a trial by a jury~
which included a view of the place where the truck turned over
and killed Shirley Mutter, it returned a verdict for the plaintiff
in the sum of $500.00. There was a motion by both the plaintiff, and the defendant to set aside the verdict, the motion of the
plaintiff .relating only to the quantum . of damages found.
Which motions were overuled by the trial court, for the reasons
then stated, (R. P. 8- Io), and judgment entnered on the verdict
as found by the jury. Some days later plaintiff offered the affidavits of two of the jurors, in support of his motion, which
the court declined to consider, (R. P. 10a).
ERRORS ASSIGNED
The court erred in refusing to set aside the verdict of the
jury and award a new trial for the pu,rpose, only, of ascertaining the damages of the plaintiff; because the damages awarded
by the jury were grossly inadequate.
QUESTIONS OF LAW INVOLVED.
Shirley Mutter, a high-school girl, sixteen years old, a
leader in school and church activities, in splendid health~
who performed the household duties for her parents,
3 * *while returning to her heme from a ba£ket-ball game in
which she had participated as a player, was killed. The
drive.r of the truck, in whi.ch she was riding, drove it in such
reckless manner as to run it out of the highway on the left side,
and tum it bottom side up in the road, killing the driver, Ottis
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Stinson, Shirley Mutter, Cinda Harman, and Howard McGlothlin, all of whom we;re ·riding in the cab of the truck. The jury
fixed the sum of $500.00, as the amount of damages, against
the estate of the driver of the truck. In this sum so grossly inadequate, as to shock the conscience, and demonstrate that the
jury mistook its duty, was biased, or was actuated by passion or
prejudice?
STA TEMENT OF FACTS OF THE CASE.
UNCONTROVERTED FACTS:- Unlike most lawsuits
over automobile wrecks, there is no .conflict in the evidence· as
to how it happened.
On the night of Decembe.r 3, 1943, Ottis Stinson, took in
his truck, Shirley Mutter, Cinda Harman, and his cousin Howard McGlothlin, who was home on a furlough, to a basket-ball
·game about five miles from his home. All of them rode in the
cab of the truck. While at the basket ball game in which Shirley Mutter, took part as a play~r,. Ottis Stinson drank some
whiskey from a bottle. On their return from the basket ball
game, about a mile and a half from their home, Ottis Stinson,
drove the truck off the ha.rd surface of the road for more
4 * than a I oo feet, around a 3 2 degree. curve, while it * was
misting the rain, and some fog, on the right side of the road.
After making the curve, at which point the truck was farthert?st
off the hard surface on the right side of the road, the truck had
been driven straight from the .right to the left side of the highway, while traveling a distance of about sixty feet. The bank
of the road at this point on the left side, is a cut in a shale rock,
very steep, nearly perpendicular, but some slight erosion in the
shale at the place the truck hit this bank. This truck made soine
sign as it went up the bank of the road, and was carried by its
momentu~ along the road bank, for a distance of 97 feet.. It
came to a stop bottom side up, in the highway, with the front
end nearer the left bank than the rear. All four of the occupants
of the cab of the t.ruck were instantly killed. The marks left
on the highway, and on each side thereof are the only evidence
of the cause of the wreck. Two small boys, Ottis Stinson' s
brother, and Guy Mutter a brother of Shirley Mutter, were riding in the bed of the truck, and were found unconscious lying
in the road, a few feet from the truck. They remembered nothi~g about the wreck.
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These marks left by the truck, it was contended by the
plaintiff, showed the truck was being driven at such an excessive
rate of speed, as to make the drive,r liable for the death of his
guest.·
·
It was shown that Shirley Mutter, was 1 6 years old. A
Junior in High School. Was a leader in the school room and
out. Was a leader in her community. She was responsible
5 * for * the o;rganization and preservation of a Sunday School,
at the country school house, in the vicinity of her home.
She was a healthy, athletic girl. Her mother ran a little grocery store, and in addition to all this, Shirley Mutter did. the .
housew~rk for her mother. For her death the jury awarded the
sum of $500.00.
BRIEF OF ARGUMENT.

Only one eror, is assigned. But in the discussion of it, we
will notice at least two other errors., which we think affected
the verdic( of the jury.

In presenting this question, we fully recognize the weight
given to the verdict of a jury, approved by t~e trial court. We
contend that this verdict is such a plain deviation from right and
justice, as to be the strongest argument possible, that tht! jury,
or part of them mi£took its province, misapplied some of the
facts, or was biased in their decision.
That seven fair minded men, unbiased, with their duty
plainly set out arrived at the sum of $500.00, as a fair and just
compensation to the family of Shirley Mutter, for the pecuniary
loss sustained, and what is "fai.r and just," for the solace and
comfort of her family, caused by her untimely death, of itself
impels the conclusion, that something was wrong in arriving at
this sum. The verdict must be the result of a fair consideration of the evidence. It must bear some semblance to the
6* evidence. Damages should reflect a conside.ration *of tqe
evidence before the jury tending to show da~age.

In the case at bar, the evidence shows the loss of a high
school girl of more than passing promise.· In the words of her
teacher, "She was considered a leader both in her class and outside her school," (R. P. 54). The esteem in which she was
held by her neighbors, is graphically reflected in the statement
of the defendant's: witne~ Mrs. Lena Dye, at page 14 1 of the

L. G .. Mutter, Admr. vs. G. B .. Keen, Admr.

5

transcript, when speaking of the ball game, she said, "Yes, sir,
the Mutte.r girl played and we were all rooting for her." She
was the moving cause of organizing and maintaining a Sunday
School at her neighborhood school house. (R. P. 5 3) . Her
teacher sums it all up when he says, "she was a fine girt"
Not only this, but the pecuniary loss to the family is far
more than the amount of damages found in the verdict. She
was I 6 years old, obedient, and doing the housework for he;
mother, and doing it willingly, and gladly, (R. P. 78). For
this service, a low estimate, would certainly be not less than
$7.00 per week, and more than 250 weeks till she reached her
majority, would make a sum three times th~ amount fixed by
the jury. This is not a case where the jury is permitted to find
nominal damages, not even fer the solace and comfort loss to
the family.

7*

'"'The damages awarded should bear some reasonable
proportion to the real damages sustained, and to the
measure of punishment required; otherwise, they indicate
prejudice or partiality." Stubbs v. Cowden 179, Va. 190.
This was said in an action for slander, for insulting words.
For that reason, the mention of punishment is *not applicable to the case at bar.

In the case of Glass v. Pender Grocery Co. 174 Va. 196,
this court· said:
"We have from time to time consistently held that
the verdict of a ju_ry in personal injury cases will not be
set aside as inadequate or excessive unless it is made to appear that the jury has been actuated by prejudice, partiality or corruption, or that it has been misled by some mistaken view of the merits of the case." * * * *
"Notwithstanding the weight and effect which has
been given to the verdict of a ju,ry in cases involving damages for personal injuries and the fact that no standard
measure of damages can be arrived at for the pain and suffering of an individual, the finding of a jury is still subject to the control of cou.rts." * * *
"Each cas.e must be considered on its own merits and
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in view of the peculiar facts of that case. If the amount
of the verdict returned bears no reasonable relation to the
damages suggested by the facts in the case, and is manifestly out of line and at a variance with the facts, courts
must exe.rcise control in the interest of fairness and justice."

In the very interesting opinion of Prentis, J., in C. ~ 0.
Ry. Co. v. Arrington, I 26 Va. I 94, on this question, he concludes:
· 'Nevertheless, it is an ancient and accepted doctrine of
the common law, that judges have the power and are clearly charged with the duty of setting aside verdicts where
the damages are either s:o excessive or so small as to shock
the conscience and to create the impression that the jury
has been influenced by passion or prejudice, or has in some
way misconceived or misinte,rpreted the facts or. the law
which should guide them to a just conclusion."

In the two cases last cited, the appellate· court reversed the
cases, in one because the damages were inadequate, and in
the other because excessive. The doctrine in each *case is·
reiterated that there is no standard by which to ·measure
the damage fo.r pain and suffering. The same is equally true as
to what will compensate for the loss of the society, grief and
mental anguish, caused by the loss by death of a person. Yet in
those cases, as well as others, this: court concluded that the damages awarded were so grossly and manifestly out of line, with
the damages proven, that in the interest of fairness and justice
the judgments should be set aside.
8*

See also, Aronovitch, v. Ayers, 169, Va. 308,

In the case at bar, two very distinct .damages are proven:
The first, the pecuniary loss to the family caused by the death
of Shirley Mutter. The loss' of a good, obedient, trustworthy,
housekeeper, especially at this ve;ry critical time, is hard to estimate in dollars and cents, but the sum of $3 o. oo per month is:
very much below the average in this community for help of
this kind. For a girl ci.f 1 6 till her majority at this rate of pay
would be tht1ee time;; the amount of th1e ve,rdict of the jury.
Second, the sum for the loss of her society, and as a solace

L. G. Mutter, Admr. vs. G. B. Keen, Admr.

7

and comfort for the grief and· mental anguish caused her family
by her death, fixed at $500.00 shocks the conscience.
Two other errors of the court, as hearing on this question.
of the inadequacy of the damages, wil be considered, (a.) erroneous instructions, and (b) refusal to consider th'e affidavits
9* .of the two jurors, as to the bias of some of the *other
Jurors.
(a) Erroneous Instructions:
Instruction No. 9r (R. P. 156), given for the defendant,
told the jury that the fact that the driver of the t.ruck lost control of it, was not enough to establish gross-negligence.

Instruction No. ro (R. P. 156), given for the defendant
told the jury that the fact, tbat the driver of the truck was exceeding the speed limit, that fact alone was not sufficient to
establish gross negligence.
These two inst.ructions are erroneous, and were objected to
because they give only a partial view of the evidence, and thereby give undue weight to that part of the evidence. By calling
the jury's attention to certain parts of the evidence, tends to
magnify that part of the evidence and thereby misleads the jury.
"So, likewise, instructions which ignore all the evidence on one side of a case, thus giving only a partial view
of it, 0:r which give undue weight to the evidence on one
side, or call special attention to only a part of the evidence
and the fact or facts: which they tend to prove, and ignore
other important evidence in the case which, if believed,
ought to produce a different result, are misleading and
should not be given." Burk's Pl~ Prac. 3rd Ed. Sec. 260,
page 468, (italics ours) .
Instructions Nos. 1, 2, and 3, given for the defendant state
that defendant must have been. guilty of gross negligence, or
wilful and wanton acts, in order for the plain ti ff to recover.
These· were objected to, and are erroneous, because of the use
of "wilful and wanton." Gross negligen.ce is a degree of
10* negligence less than wilful and *wanton. Wright vs. Osborn, r 75, Va. 442.
It will be argued, we suppose, that these instructions if er-
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roneous, were harmless, because the jury found a verdict for.
the plaintiff..
In the recent case of Roak v. Com'th, 182, Va. 24_4, thtis
.court held that giving ·instructions to the jury as to murder;
where the evidence did not justify it, and the· jury acquitted the
defendant of murder, and found him guilty of involuntary man~
slaughter, were not harmless, it its opinion it is said:
"The fact that the jury rejected the theory of the
prosecution and acquitted the defendant of murder, in
either the first or second degree, and voluntary manslaughter, and found him guilty only of involuntary manslaughter, under the circumstances. of the case, does not make the
giving of the instructions and the. argument which the:
Commonwealth attorney. was permitted to make to the.
jury harmless error."
These erroneous instructions may have been the very .cause
for the trial court's opinion in his notes on the motion of plaintiff to set aside the verdict as inadequate, that he was satisfied
some oLthe jurors were opposed to finding anything for the
-plaintiff." The trial court further commenting on the amount
of the verdict stated he was .satisfied it. was a compromise verdict. If so, would it not be the logical thing, that these erroneous instruct.ions were the cause of part of the jurors, at the
outset being for the defendant.
This difference of opinion among the jurors, at the outset,
as to the right of the plaintiff to recover, may have been the
1 1 * .cause of their bias as to the teal amount * of damages
proven, when they did agree to find for the plaintiff.
(b) The court refused to consider the affidavits of the
two jurors, trying the case, holding that the verdict of a jury
could not be impeached by the testimony of· the jurors after the
trial.
This general rule is well settled in Virginia, and admirably
stated by Kelly, J., in Bryan's case, 131,. Va. 709; where he
concludes:
"It is not necessary for us to, say that there are no conceivable circumstances under which the testimony of the
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jurors themselves may be resorted to in ordet to impeach
their verdict.',
Keith, P, in Street v. Broaddus, 96 Va. 825, says:
"There may be occasions when, in order to prevent a
failure o.f justice, it is proper to consider the affidavits of
jurors as to the manner in which they arrived at their verdict, but the general rule, as established by the decisions of
this court, is otherwise.·'
Judge Prentis in Manor v. Hindman,

I

23 Va. 767, said:

"It has long been settled in Virginia that such affidavits are received with caution, and only in exceptional
cases, in order to prevent a failure of justice."

In the face of these decisions, this court in an opinion by·
Prentis, C. J., in Litz v. Harman, 151, Va. 363, approved
* the conduct of the trial court, in permitting the *affidavits
of the jurors-., to show that during the progress of the trial,,
one of the jurors viewed the place of the wre(\k, and communi.cated this fact to the other jurors: after stating the general rule,
and that it was not the intention to impinge upon or weaken the
same, he said:
I2

"This rule, however, does not dispose of this case. It
does not prohibit the proof of an unauthorized view, or of
other improper conduct of a juror during the time of the
trial, outside of the jury room, tbe consequental impressions
on his own mind thereby created, which were communicated by him to the other jurymen without the knowledge
of the parties and for the purpose of influencing their verdict.''
The statement of the juror that he did no think it was right
to give.a judgment against a dead boy, as well as the statement of
the juror, that his son, who was the administrator of the dead
boy would have to pay the judgment (R. P. roa), qlearly indicated thef.e jurors were using knowledge and impression!, gained elsewhere than in tl:ie court room to influence the other jurors
in agreeing to a verdict for only nominal damages, or damages
that did not reflect a consideration of· the evidence.

IO
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But, after all, tl:iese affidavits only show by direct proof..
the same thing that is clearly infarred from the amount of damages fixed. That is: some of the jurors were biased, others
. 'failed to apply the evidence rightfully. When the size of the
verdiqt, or the amount of damages fixed dead y reflects this, as
the amount does in this case, it is the plain duty of the trial
court to set aside the verdict of the jury and award a new
13 * trial on the question of damages only. * The trial court
having refused to do this, this error will be corrected by this
court, and a new trial granted,. on the question of damages oinly.
In presenting this question we are not unmindful of what
this court has said, as to the jury beng the sole judge as to the
quantum of damages to be· awarded for the negligent death of a
person. The last time we J-,..41ve noticed this question being
before this court, is Harris v. Royer, 165 Va. 461. It is there
stated that the statute expressly placed the duty on the jury of
awarding such damages as are "fair and just."
Notwithstanding this it would be inconceivable for this
qourt to approve a judgment for $25.00 in such a case, should it
ever happen that such a verdict could get the approval of the
trial court. Then where is the line of demarcation? Is it at$ I oo.,
$300., $500., $1,000 or $2,000? We contend that it is not
measured that way, but by the evidenqe introduced in each particular case. The courts and the juries should consider the evidence in each particular case, and use that as the guide and ya.rdstick
. ,, whereby it is to mea8ure such damages as are "fair and
'

JUSt.

If there was any eviden.ce in the record in the case of Harris
v. Royer, supra, with reference to the person killed, no mention
is made of it in the opinion. With the evidenqe concerning the
person killed as the guide, then it is for the court's to say in this
kind of cases, as in all others, whether measured by this.
14 * yardstick, the size of the verdict shows that * the jury, were
biased, did not properly apply the evidence, and is such as
to shock the conscience. · if it is such, it leads to the clear inference that there has been some improper conduqt on the part of
some one or more juror~. M·easured by the evidence in the case
at bar, .concerning Shirley Mutter, the pittance of $500.00 irresistibly demonstrates that the action of all the jurors were not
free from, prejudict:?, bias, ·and other improper action.
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In Glass v. Pender Grocery Co., supra, it is said:
''As difficult or impossible as it may be to fix any
standard by which to measure, in dollars and cents, the value of physiqal pain and suffering, it is not so difficult to
perceive a misconception of value where the amount awarded is grossly and manifestly out of line with the nature and
extent of the injuries.''

Leaving out, in the case at bar, the pecuniary loss to the
family, then measure by the evidence of the esteem and standing
of Shirley Mutter in her family, can there by any doubt that the
sum of $500.00, to pay for the solace and comfort, for her loss,
shows a misconception of its value, so gross and manifestly out
of line, as to leave no doubt of the misconc~ption thereof by the
jury.
In Aronovltch v. Ayer, 169 Va. 308, it is said:

"The trial qourt has no power to reduce the verdict
unless it appears that the jury was actuated by some improper motive, or was misled by _some mistaken view of the
merits of the case.
Since extrinsic evidence is seldom available, we must
look to the verdict itself, which may bear upon its face internal evidence of such influences.''
15

* * It has been pointed out above that $ 5 oo. oo, is far short of

the pecuniary loss. Then there is nothing for the grief and
mental anguish. Measured by the evidence conQ?rning Shirley
Mutter, a leader, as expressed by her teacher, and a "fine girl",
By her mother and neighbors, as obedient and agreea'ble; and
by Lena Dye, that they went to the ball game to root for her,
the verdict itself shows there was bias, or a wrong in arriving
at it.
It is submitted with confidence that the trial court erred in
not granting a new trial, limited to the ascertainment of the
damages; and that this court should reverse the ca~e and so
order.

In Aronovitch v. Ayers, supra, and C. ~ 0. Ry. vs. Arrington, Supra, it is stated that the courts are sometimes aided by the
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"average verdict rule". If this might help the court, in the case
at bar, its companion case, for the death of Cinda Hannan,
against this same driver of the truck, killed at the same time, a
trial was had at the April term of the Circuit Court for Buchanan
County, Virginia, and a judgment rendered in favor of the
plaintiff. This will in the next few weeks be presented to this
-court by the defendant. If this court has any doubt as to our
position in this petition, we have no objection to it withholding
action hereon till this companion case is presented by the other
side.
And your petitioner further represents that the said judg~
ment is in other respeqts uncertain, informal and erroneous..
16* *It is averred that a copy of this petition and bdef was on
· the 15th day of May, 1944, delivered to F. H. Combs, the
attorney of record for the opposite side; that in the event a writ
of errror is awarded, this petition and brief, will be the plaintiff
in error's opening brief; that this petition, brief and record will
be filed with the Clerk of the Supreme Court of Appeals, at
Richmond, Virginia.
Your petitioner therefore prays, that a. writ of error may
be awarded him, in order that the said judgment for the causes of
error aforesaid, before you may be .caused to come, that the·
whole matter in the said judgment contained may be reheard,
and that the judgment may be reversed and a new trial ordered~
only to ascertain the damages.

L. G. MUTTER,
Admr. of Shirley

E. Mutter; Petitioner.

S. H. f!1 GEO. C. SUTHERLAND,
Attorneys for Petitioner,
Grundy, Virginia.
I, Geo. C. Sutherland, of Grundy, Virginia, an attornev
practicing in the Supreme Court of Appeals of Virginia, do certify that, in my opinion, it is proper that the decision of the
Circuit Court for Buqha.nan County, Virginia, in the case of L.
G. Mutter, admr. vs. G. B. Keen, admr. of Ottis Stinson, of
which tl1e record is annexed, should be reviewed _by the Supreme Court of Appeals of Virginia.

L. G. Mutter, Admr. vs. G. B. Keen, Admr~
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. Given under my hand this the 1 1th day of May, 1944.

GEO. C. SUTHERLAND,
Attorney.
Received May 1 5.

1 944.

M. B.

VfATTS,
Clerk.

June 20, 1944. Writ of error awarded by the court. No
bond required.
M.B.W.
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'RECORD
Virginia:

In the Circuit Court of Buchanan County.
L. G. Mutter, Administrator of the estate
of Shirley Elizabeth Mutter,
vs.
Notice of Motion of Judgment.
Garland B. Keen, Sheriff of Buchanan County,
Virginia, Administrator· of the estate of Ottis
Stinson,

Plaintiff

Defendant

A STENOGRAPHIC REPORT OF TESTIMONY AND·
OTHER INCIDENTS OF THE TRIAL THEREIN
Pleas before the Circuit Court for the County of Buchanan,
on .......... , the . . . . . day of .......... , in the yea.r of
Our Lord, n1neteen hundred and forty-four.
·
PRESENT: The Honorable Alfred A. Skeen, Judge presiding.
BE IT REMEMBERED, that heretofore, to-wit, on the
1st day of January, in the year 1944, the following notice of
motion for judgment was duly served upon the defendant, Garland B. Keen, Sheriff of Buchanan County, Virginia, Administrator of the estate of Ottis Stinson, as defendant, by L. G.
Mutter, Administrator of the estate of Shirley Elizabeth Mutter, as plaintiff, and the said notice of motion was filed in
said Clerk's Office of said Court, on the 3rd day of
page 2 t January, 19.44· The said notice of motion for judgment being in the words and figures following, towit:
In the Circuit Court for Buchanan County, Virginia.

L. G. Mutter, Administrator of the estate of
Shirley Elizabeth Mutter.

Plaintiff

L. G. Mutter, Admr. vs. G. B. Keen, Admr.
vs.
Notice of Motion of Judgment
Garland B. Keen, Sheriff of Buchanan County,
Virginia, Administrator of the estate of Ottis
Stinson,
TO

15

Defendant

GARLAND B. KEEN, SHERIFF OF BUCHANAN
COUNTY, VIRGINIA ,ADMINISTRATOR OF THE
ESTATE OF OTTIS STINSON:

You are hereby notified, that I, L. G. Mutter, Administrator of the estate of Shirley Elizabeth Mutter, will, at the· court-·
house in Buchanan County. Virginia, on the 17th day of January, 1944, move the circuit .court for Buchanan County, Virginia, for judgment against you, in the sum of fifteen thousand
dollars, which said sum is due to me from you, as damages for
the death of my intestate, Shirley Elizabeth Mutter, which was
caused by the wrongful acts, neglect, and default of your decedent, Ottis Stinson, that is, to say, for this, to-wit:
That heretofore, to-wit, at the time of the commission of
the grieva'nqes hereinafter set out, your decedent, Ottis Stinson,
was the owner, in. the possession o.f, and operating upon th'.e
highway of Buchanan County, Virginia, to-wit, on the Highyay from Grundy, to Raven, known and designated as Route
No. 4, at a point about 16 miles above. the town of Grundy,
and at a point near the mouth of Contrary Creek, a
page 3 ~ certain International one and one-half ton truck,
with Virginia CH-14-390 license p]ates, and at whioh
time and place my intestate, Shirley Elizabeth Mutter, was a
passenger riding in the cab of said truck, it then and there becam1e and was the duty of your said decedent, Ottis Stinson,·
owed by him to my said intestate, Shirley Elizabeth Mutter, and
all other passengers, and others using said high'Yay, at the said
time and place, to run and operate said truck at a. reasonable
and proper rate of speed, having regard, to the condition, width
and curvature of the read including bi~ ability to see ahead, and
to ke·2p t:a!d tru.ck under complete control; yet, your r-aid decedent, Ottis Stinson, at said time and place, did not operate said
truck at a reasonable and moderate rate of speed, and did not
have and keep said tru.ck under complete control, but on the·
contrary, ran and operated said truck at an unreasonable, unsafe, reckless a·nd high rate c-f speed, around a sharp curve, over
a wet and slippery road, where his view was for less than one
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hundred feet ahead, and whife so operating said truqk at such unreasonable, unsafe, reckless, negligent, and high rate of speed, he
lost control of said truck and it ran out of said highway, upon a
high, steep and precipitious bank of said highway, and turn'ed
completely over, bottom side up, and caught and pinned my intestate, Shirley Elizabeth Mutter, in the cab of said truck, and
she thereby received wounds, bruises and injuries from which
she then and there died, whereby for the wrongful acts, neglect,
and default of your decedent, Ottis Stinson, in tht operation of
said truck, my said intestate, Shirley Elizabeth Mutter, was kill.
ed, and I have been damaged in the just and full sum
pa.ge 4 r of Fifteen Thousand Dollars, I have been duly ap:..
pointed as administrator of the said Shirley Elizabeth Mutter, and therefore institute this suit.
This the ISt day of January, I 944.

L. G. MUTTER,
Administrator of the Estate of
of Shirley Elizabeth Mutter.
S. H.

~

GEO C. SUTHERLAND, p. q.

And at another day, to-wit:
Cirquit Court of the County of Buchanan, on Tuesday, the
8th day of January, in the year of our Lord, nineteen hundred
and forty-four.
I

PRESENT:

The Honorable Alfred A. Skeen, Judge.
'

FIRST ORDER

L. G. Mutter, Administrator of the estate of
Shirley E. Mutter, deceased,
vs.

ORDER

Plaintiff
(MOTION FOR JUDGMENT)

G. B. Keen, Sheriff, Administrator of the estate
of Otis Stinson, deceased,

Defendant.

This day came the plaintiff in person and by counsel, as
well as the defendant in person and also by counsel, and the defendant relying upon his plea of the general issue, and issue being
joined between the plaintiff and the defendant, thereupon came
the following jury, to-wit: A. M. Hibbitts, GaUie Cole, Joe
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H. May, David McClanahan, I. N. Cook, Mont Dales and Steve
A. Keen, who were elected. tried and sworn to well and truly
try, a.nd a true verdict render on the issue joined between: the
·
plaintiff and the defendant, according to the law and
page 5 r the evidence, and after hearing part' of the evidence,
and adjourning time having a.rrived, the·jury was instructed by the Court not to converse with anyone· or permit
anyone to converse with them touching this trial and was adjourned over until tomorrow morning at nine o' do.ck.
And at another day, to-wit:
Circuit Court of the County of Buchanan, on Wednesday,
the 19th day of January, in the year of our Lord, nineteen hundred and forty-four.
PRESENT: .The Honorable Alfred A. Skeen, Judge.
SECOND ORDER

L. G. Mutter, Administrator of the estate of
Shirley E. Mutter, deceased,

vs.

ORDER

Plaintiff
(MOTION FOR JUDGMENT)

G. B. Keen, Sheriff,· Administrator of the estate
of Otis Stinson, deqeased,

Def~nda.nt

This day again came the plaintiff and defendant, in person and by counsel, and the same jury who were adjourned over
on yesterday again appeared in open court, and after hearing
further evidence ~nd adjouring time having arrived, were again
instructed by the Court not to converse with anyone or permit
anyone to converse with them touchi~g this trial, and were adjourned over until tomorrow morning at nine o'clock.
And a.t anc;,ther day, to-wit:
page 6

Circuit Court of the County of Buchanan, on Thursthe 20th day of January, in the year of our
Lord, nineteen hundred and forty- four.

r day,

PRESENT:

The Honorable Alfred A. Skeen, Judge.
THIRD ORDER

L. G. Mutter, Administrator of the estate of
Shirley E. Mutter, deceased,

Plaintiff
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·vs.

ORDER

(MOTION FOR JUDGMENT)

G. B. Keen, Sheriff, Administrator of the estate
of Otis Stinson, deceased,

Defendant

This day again came the plaintiff and defendant in person and by counsel, and the ~ame jury who were adjourned over
on yesterday a.gain appeared in open Court, and after hearing
further evidence, and adjourning time having arrived, were
again instructed by the Court not to converse with anyone or
permit anyone to converse with them touching this trial, and
were adjourned over until tomorrow morning at nine o'clock.
And at another day, to-wit:
Cirquit Court of the Couty of Buchanan, on Friday, the
rst day of January, in the year' of our Lord, nineteen hundred
and forty-four.
2

PRESENT:

The Honorable Alfred A. Skeen, Judge.

L. G. Mutter, Administrator of the Estate of
Shirley E. Mutter, deceased,
vs.

ORDER

Plaintiff
(MOTION FOR JUDGMENT)

G. B. Keen, Administrator of the estate of· Otis
Stinson, deceased,
page 7

D?fendant

r This day again came the plaintiff and defendant in

person and by counsel, and the same jury who were
adjourned over on yesterda.y again appeared in open court, and
after hearing the remainder .of the evidence, receiving the in~truc,cions cf the ccurt, and hearing the arguments of counsel
went to their room to consider of their verdict, and after due
consideration thereof, returned into court, having found the following verdict, to-wit: "We, the jury, find for the plaintiff
and fix the damages at $500· dollars. Mont Dales, Foreman."
Thereupon, the plaintiff moved the Court to set aside the verdict of the jury and grant him a new trial; limited to the right
to ascertain the amount of damages sustained by the· plaintiff because:
( r ) The court erred during the trial in the admission of
certain evidence offered by the defendant over plaintiff's objection and in refusing to admit certain evidence offered by the
plaintiff.
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(2) The qourt erred during the trial in granting certain
instructions requested by the defendant over the plaintiff's objection and in refusing certain instructions requested by the
plaitiff.
(3) The verdict of the jury is grossly inadequate and
such that indicate passion, prejudice, a misconception of their
duty or the application of the evidence to the facts and becauseit 1s wholly inadequate, contrary to the law and the
page 8 ~ evidence.
And the Court, after duly considering said motion,
and the reasons assigned in support of said motion, doth overrule same, to which action of the Court, the Plaintiff, by .counsel,
then and there duly excepted. It is, therefore, .considered by the
Court that the plaintiff do recover of and from the defendant the
aforesaid sum of Five Hundred Dollars ($500.00), together
with interest from this date, until paid, and the cost of this prosecution. It is further ordered that this case be left from the
docket.
NOTES OF COURT ON MOTION OF PLAINTIFF TO
SET ASIDE VERDICT OF JURY RENDERED.

L. G. Mutter, Administrator, etc.,
· vs.

Plaintiff

COURT'S NOTES ON MOTION

G. B. Keen, Sheriff, Administrator, etc.,

Defendant

This is before the Court on a motion to set aside the verdict
of the jury because inadequacy of damages fixed by the jury. At
first blush, it would look like the motion was well founded, and
the court bas difficulty in squaring it with the court's conscienqe.
However, there are several things to be taken into consideration.
The amount of damages fixed is a mere bagatelle when you lock
at the real injury. This is supposed, in a way, to compensate
those left behind for the injury, grief, and ~uffering mental anguish, and the loss of the comfort and society of a girl in her
teens, beautiful, vivacious and with every promise for the future. Compensation, strictly speaking, for this kind
page 9 ~ of an injury can.not be measured by paltry dollars.
The Court sitting as a juror would have been in favor
of finding a verdict for the plaintiff, and would have fixed the
dama·ges at a much larger sum and yet at tbe same time if the
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jury had brought in a verdiqt for the defendant,. the Court would
have been forced, under the well established. rule, to sustain the.
verdict. It is a ridgepole case in which the Court would have
been bound by a finding either for the plaintiff or the defendant.
The Court is bound to conclude by the amount of damages fixed
by the verdict of the jury, that other things weighed heavily on
the minds of the jurors and not improper! y so.
Were we permitted to unlock the jury room and lift the
curtain that forever hides the jury's deliberations, we would
probably discover that the jurors took into consideration that
the alleged wrong doer had paid with his life. Until a few years ·
ago, this action .could not have been maintained because it would
have died on the death of the alleged wrong-doer. The survivor of the aqtion is a matter of legislative enactment of rece.nt
origin. This verdict clea·rly satisfied the Court of other things,
and that is that this verdict was a compromise. Some of the
jurors were evidently opposed to finding anything. for the plaintiff and others were opposed to finding a verdict for the defendant. Evidently those in favor of finding for the defendant argued that rather than have a hung jury they would find a small
amount by way of compensation, and those in favor of finding
for the plaintiff agreed to accept it rather than have a disagreement.
Taking into consideration all of these matters, the
page IO f motion to set aside the verdict because of inadequacy
of the damages is overruled. Judgment may be entered in accordanqe with the verdict of the jury.
And at another day, to-wit:
Circuit Court of the County of Buchanan, on Thursday.
the 17th day of February, in the year of our Lord, nineteen hundred and forty-four.
0

PRESENT:

The Honorable Alfred A. Skeen, Judge.

L. G. Mutter, Administrator of estate of Shirley
·
Mutter,
vs.
()rder
Garland B. Keen, Sheriff, Administrator .of the
estate of {)tis Stinson,

Plain.tiff
Defendant

This day came again the parties by their attorneys, and the
plaintiff having, on the 14th day of February, 1944, made a
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motion to set aside the verdict and grant him a new trial because
of the misconduct of the jury as shown by the affidavits o.f
David McClanahan and I. N. Cook, two of the jurors, and the
court being advised is of the opinion that said affidavits are inadmissible, doth overrule said motion, refuse to set aside the verdict, to which ruling of the court the plaintiff exqepts.
The affidavits above referred to were filed on the 14th day
of February, r 944, and are in the following words and figures,
to-wit:
Virginia.
Buchanan County, to-wit:
I, David McClanaban, do solemnly swea·r that I was one of
the jury that trjed the case at the January term of the Circuit
Court of Buchanan County, Virginia, of L. G.
page I oa r Mutter, Administrator of the Estate of Shirley
Mutter vs. Garfield B. Keen, Sheriff Administrator
of the estate of Oties Stinson, and that during tm deliberations
one of the jurors, who is the father of the administrator defendant, said, that he didn't feel that he could do anything, that
would go against his son, Garland, if he did, Garland would
have it to. pay.
One of the jurors said that he. didn't think it was right to
give a verdict against a dead boy.
Given under my hand, this r r th day of February, r 944.
(Signed)

DAVID McCLANAHAN

Subscribed and sworn to before me, this the r 1th day of
February, 1944.
(Signed) ELSIE L. SAYERS,
Notary Public for Buchanan
County, Virginia.
Virginia,
,
Buqhanan County, to-wit:
I, I. N. ·cook, do solemnly swear that I am the I. N. Cook,
that was on the jury at the January term of court, 1944, that
tried the case of L. G. Mutter, Administrator of the estate of
Shirley Mutter v. Garland B. Keen, Sheriff, Administrator of
the estate of Otis Stinson; and that during our deliberations, one
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S. D . .Fuller
of the jurors expressed himself that he could not conscientiously
find a verdict against a dead person.
Given under my hand, this the 4th day of February, 1944.
I

his

I. N.

X COOK
mark

Witness: Elsie L. Sayers
Subscribed and sworn to before me, this the 4th day of February, 1944.
ELSIE L. SAYERS,
Notary Public for Buchanan
County, Virginia.
page
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Yirginia:
In the Circuit Court of ~u·chanan County:

L. G. Mutter, Administrator, etc.,

Plaintiff

vs.

G. B. Keen, Sheriff, Administra~or, etq.,
Defendant
This case came on to be heard on this the 18th day of January, I I 944, before his Honor ,Alfred A. Skeen, Judge of the
Circuit Court of Buchanan County, Virginia, and a jury of seven
men, duly impaneled and S\Y'Orn to try the issue involved.
APPEARANCES:
Geo. C. Sutherland, Esq., of Grundy, Virginia,
S. A. Sutherland, Esq., of Clintwood, Virginia,
Counsel for Plaintiff.
F. H. Combs, Esq., of Grundy, Virginia,
Counsel for Defendant.
Opening statements were made by Mr. George Suthe·rland
for the Plaintiff and by Mr. Combs
the Defendant.

for

WHEREUPON, the following evidence was introduced on
behalf of the Plaintiff:
S. D. FULLER, the first witness, being first duly sworn,.
was examined and testified as follows:
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S. D. Fuller

DIRECT EXAMINATION
By Mr. Geo. Sutherland:

Q.

Mr. Fuller, where do you live?
A. I live up at Marvin, sixteen miles above· here.·
page 12 ~ Q. 2 What are your initials?
A. S. D. Fuller.
Q. 3 How long have you lived up there at th~ mouth of
Contrary?
A. I was there a year this last August.
Q. 4 How old are you?
A. Fifty years old..
Q. 5 Where did you move from when you came to the
mouth of Contra·ry?
A. Well, I was on Garden Creek.
Q. 6 How long had you been up there?
A. Well, I don't know exactly, something over a year, I
guess.
Q. 7 How long have you lived in this county?
A. I moved to this county in 193 7, I believe.
Q. 8 What do you do?
A. I sell goods.
Q. 9 Do you have a store up there at the mouth of Contrary?
A. Yes.
Q. Io How far is that from where Luther Mutter lives?
A. Well, its something around about a mile, ldon't think
its hardly a mile, hut something around that.
Q. 1 1 Did you know his daughter, Shirley?
A. Yes ,sir.
Q. 1 2 Did you know his boy that they call Guy?
A. Yes, sir.
Q. I 3 Do you kno~ Mr. Stinson that lives up there near
Mr. Mutter's?
A. Yes, sir.
page 1 3 ~ Q. 14 Do you know his boy?
A. Yes, sir.
Q. 15 The one of them involved in this accident-by the
name of Otis, did you know him?
A. Yes.
I
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Q. 1 6 How well did you know these children, how often
did you see them ?
A. Well, I saw them just regularly, about every day I saw
some of them, the two little fellows were in the store nearly every
morning, they went to sqhool out there just a little ways from
my place:
Q. 17 That is Clarence Stinson and Guy Mutter??
A. Yes.
Q. 18 Did you also know Mr. Harman's daughter.
Cinda?
· A. Yes.
Q. 1 9 Where do you get your mail?
_
A. We had the office but we got rid of the office, Mrs.
Mutter taken it over.
Q. 20 That's about a mile above your place of business?
A. Yes.
Q. 2 1 About how often do you go to the post office, or
do you go yourself?
A. Well, part cf tbe time I go, we take time about, my
wife and the kids go some.
Q. 22 Did you learn of an accident up t~re near your
home sonie time last month?
A. Yes, sir.
page 14 ~ Q. 23 About what time of night was it when you
learned of it?
A. Well, Billy Hale and this boy of mine had been to the
show and they came back and they found this wreck, and the
Hale boy came on up to my place and holloed and told me there
was a wreck down there, and as well as I remember, I looked at
the qlock and it was five minutes to 11.
.Q. 24 What did the Hale boy tell you?
By Mr. Combs:
Objected to, let the Hale boy come in and testify.

Q. 24 What did you do after the Hale boy came to your
home?
A. He holloed and told me there was a wreck down there
in the road and I knew that boy of mine was out and I was kinda
scared, I figured he might be in there· and I asked him if Gerald
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was in it, that's my boy, and he said, "No, I left him with
them." and I got my clothes on and went down there and I seen
I couldn't do anything without help and I told them to get in
the truqk aµ.d go up the road and get some help. It seemed like
they ·were gone a right smart ·little bit and when they come
back, Mr. Stinson and Sherman Horn and Curt Cline, I believe
is his. name, them three .came. Burt Johnson, I believe, was: his
name.
Q. 25 Mr. Fuller, just describe what you found when
you first got down to the scene of the accident.
A. Well, I found, when the other boys come, this Curt
Johnson and this Sherman Horn and Mr. Stinson, there were
some broken. bottles laying the·re in the road, I don't remember
how many, but there were some necks and bottles broken there
and one full bottle there in the road and I kicked that over in the
ditch line, afraid somebody would step on it or a car
page 1 5 · ~ run over it.
Q. 26 Where was the truck?
A. The ·truck was laying this way (illustrating) quartering aqross the highway on the cab, with the lights burning.
Q. 27 What else did you find, if an;ything, in the road?
A. Those two little boys were laying there· by the side of
the road, and it was raining and I told my boy to run. to the
house and get some quilts and Paul Deskins come along with his
.car, and Curt Johnson and Sherman Horn helped m·e load them
up and Paul brought them to the hospital.
Q. 28 Now, you have described the way the truck was in
the road, was there any part of it that was not together?
A. As well as I remember, there wasn't any of the bed on
the truck at all, just the frame laying there.
Q. 29 Do you know of what the bed was constructed, or
how it was made?
A. It ,was made out of lumber, and it was tom up and
piecer, laying down bekw where the truck was laying, maybe I 2
to 15 feet below where the truck was laying, some in the highway, r.ome in the ditch line and wme parts across the highway.
Q. 30 Some boards across the highway you mean?
A. From the left of the highway laying over to the right.
Q. 3 1 Where were the two little boys in the road with
referenqe to where the truck was?
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A. The· Stinson boy was laying with his head over to the
left hand edge of the hardtop, with his feet kindly quartering
this way in the highway and the little Mutter boy laid to the
.right a little bit with his feet toward t}:le Stinson
page 16 boy.
·
Q. 32 Either near the hardtop?
A. The Mutter boy was .close the center of the hardtop
and the Stinson boy's head was just barely laying on the hardtop, don't guess it was over a foot on the hardtop.
Q. 33 Was that near the edge or upper side of the road
as we call it?

A.

Yes.

Q. 34 What was the condition of these two boys at that
time?
·
A. Well, they were all bloody, their heads and faces; there
were .cuts in· their heads, and the Stinson boy was cut in here
(indicating), and over one of his eyes, awfully bloody in pretty
bad shape.
Q. 35 Did you examine the truck or the cab part of it?
A. Well, yes, I had a carbide light and I was afraid to get
around the truck too qlose on account of the gas and oil had run
out and I set the light do·wn to the side and thought I would try
to do something, I staid I don't know how long and never was
a one of them moved or groaned while I was there listening.
Q. 3 6 You never heard a sound?
A. No, not a sound.
Q. 3 7 Did you see anything else there in the road close
to the cah?
A. No, not as I remember of.
Q. 38 What was the condition of the cab?
A. Well, the cab top was mashed down, torn up
page

I

7

r pretty bad, all caved in, mashed down.

Q. 3 9 Tell the jury whether or not all the weight
of the truck was on the cab?
A. It looked like it had struc,k on the cab, the cab was
mashed down.
Q. 40 Did you examine the truck you found there to see
whether or not there was any other parts of it injured. or damaged?
A. No, I didn't.
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Q. 41 Did you stay there till the bodies that were in the
cab were gotten out?
·
A. Yes.
Q. 42 How did you get therri out?
A. Well, there Gome another truck along and helped us
turn the truck over on its right side, I believe it was, the truck
was laying across the highway this way, and we took hold this
way and turned it over right up the highway, and some of us
took an ax and prized the windshield and prized the door open
and took it back and some o.f us: worked from down here and
some worked from the top and we taken them out from the top,
we took out the soldier boy first, and the Harman girl next.
Q. 43 Who next?
A. And the Mutter girl next.
Q. 44 ·And who last?
A. The Stinson boy.
Q. 45 The truck, before you turned it over, was in the
road with the wheels up?
A. Yes, sir.
page r 8 t Q. 46 And you turned it over so that the wheels
were up the river?
A. No, the wheels were down the river-oh, yes, you are
right, the wheels were up the river, and I went and got an ax
to prize the door open.
Q. 47 When you turned the truck upon its side, before
you took the bodies of the people out of the cab, you never tum-·
edit all the way upon its wheels?
A. No, not till we got all the bodies out.
Q. 48 Were all of the parties that were in the .cab dead
when you took them out?
A. Yes.
·
Q. 49 .b,o you know anything, or did you know this
truck?
A. Yes, sir.
Q. 5 o You knew who these parties· were when they were
taken out of the truck, did you?
A. Yes, sir.
Q. 5 r About how long did you say you were there at the
plaqe of the accident before you removed the bodies from the
truck cab?
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A. Well, we must have been there an hou~ or maybe longer
before we got help enough 'to turn the truck up till we could
get them out.
Q. 5 2 You mentioned that there was another truck pulled up before you turned this one upon its-side, did you hitch the
truck to it or did just the men. out of the truck help tum it up?
A. Just the men out of the truck.
page 1 9 r Q. 5 3 Were you back down at the place of this
accident any time after that?
A. I think I came baqk down there the next morning with
some one, I don't remember who it was.
Q. 5 4 Do you remember coming down there with a Mr.
Deskins that lived up there close to where Mr. Mutter and Mr.
Harman lived?
A. Yes.
Q. 5 5 Do you remember what day of the week it was?
A. It was on Thursday night, I believe.
Q. 5 6 Do ycu remember the day of the month
A. No, I don't.
Q. 57 When you went back down there the next morning, was t,~re any signs or tracks or any places on the road or
bank around there?
A. Yes, sir, there were signs where the truck had w.ent
around the bank, and also around the curve, where it come
around the curve where it started across the highway where it
made the sign around, where it come around the curve it left
sign on the outside th~ hardtop and. when it got up almost on the
straight road, it turned and .crossed the hardtop and hit the hill,
the face of the bank.
Q. 5 8 About how high up on this bank was the sign or
traqk you mentioned?
·
A. It must be around 1 o or 1 2 feet.
By the Court:
Q. You mean that high from the bed of the road?
A. Yes, sir.
page 20 r Q. 5 9 Where was the first sign or track that you
noticed on the left hand side of the road going in the
direction the truck was going?
A. It was clear across, when it left the hardtop, it didn't
have any sign that I seen of on the dirt part, or the burni of
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· the roadt and it .crossed the ditch line and hit that soft bank and
left sign on the bank and come on around there 75 feet, I guess,
and it stove in the bank like this., (illustrating), the place wasru't
as wide as my three fingers, but wide,r than two, and then looked
like it had turned and pulled out around like that.
Q. 60 About how far was that scar that you have been .
describing from where the truck was in the road?
A. Well, I stepped it off, its twelve steps, must be around
35 to 38 feet.
Q. 6 1 Then as I understand you,. you could find no other
sign of scars on the road or above the road doser than this 3 6
feet of the truck that you have mentioned?
A. No, sir.
Q. 62 Have you recently been to that place and pointed
out to the engineer, Caudle Belcher where that the truck was on
the road?
A. Yes.
Q. 63 Have you also pointed to him the scar and the
pla.ce that you say was the closest to the place where the truck
was laying on the road?
A. Yes, sir.
page 21 ~ Q. 64 Did you point to him the first sign you saw
'
on the left of the highway going up?
A. Yes.
Q .. 65 Are· there any of these things. that I have just asked
you about there now so that they qan be seen?
A.. Yes, sir, the scar is still there.
Q. 66 Well, how about the sign first where it leaves the
road or just past ·the· ditch line going up, the bank as you described it, is that there now?
A .. You mean the track where it went?
Q. 6 7 The ditch line and bank there.'
A. Yes, sir, that's still there.
Q. 68 I will get you to describe that track or the sign
that you. say went up the bank of the road, the best you can.
A. Do· you mean after it crossed the ditch line?
Q. 69 Yes.
A. Where it hit this slate rock bank here, where it first hit
it was loose, you couldn't hardly stand up on it, it would roll
off, and it slanted around that way and went higher all the time
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and when it got so high, it went around a·nd rubbed the side of
the cliff and something stuck in the bank there, a spring or
something, and it looked like it had stuck in and pulled out like
that.
Q. 70 What e)fperience have you had with trucks or
.automobiles?
A. None at all.
Q. 7 r You have observed the kind of tracks or signs that
they make?
A. Yes, sir.
page 22 r Q. 72 From what you saw as to the signs on the
bank of this road above the ditch line. what would
it appear to you had made it?
By Mr~ Combs:
That is objected to.
By the Court:

Q. Can you state with any degree of certainty as to these
impressions whether they were made by car tires or some other
instrumentality?
A. Well, all I know the sign was there around the cliff
where it went.
Q. What the .court wants to know, is whether or not those
tracks were definite enough for you to state with any degree of
certainty what made the impressions?
A. Well, the truck was bound to have made them looked
like.
Q. Did you see tire prints there in the ditt?
A. No, I didn't see tire prints, but there was where the
truck had gone.
·
Q. Could you· see a conneqtion between the track on the
road and the track on the bank?
A. The little shales had rolled down off the bank into it.
Q. Then from what I understand, you took it to be car
tracks or tracks made by the truck from what you saw?
A. Yes, sir.
By the Court:
Objection overruled.
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page 23

r By

Mr. Combs:

Exception.
By Mr. Sutherland:
Q. 73 Now, you mentioned a moment ago about some
signs farther down the road or near the bend of the road, I will
get you to describe that sign or the track you saw there as best
you ca.n.
A. Well, he come around this curve, its a great big winding curve, and he had left the hardtop, I guess two-thirds of the
way around the qurve, or maybe farther down than that, I dis.remember, and he got off the hardtop and rolled this gravel all
around there, and he got over pretty close to a culvert, didn't
miss it but mighty little, and when he got back into the highway, he cut across the road and hit the hill.
Q. 74 Did I understartd you to say a while ago that you
couldn't, from the edge of the hardtop, between the shoulder and
the ditch, you couldn't see the sign, you didn't see it till after
it hit the face of the hill?
A. No, you .couldn't see no sign from the time it left the
hard top till it crossed the ditch line.
Q. 75 Did you point out to Mr. Belcher, the engineer,
when he was there, the point on this right hand side of the road
going up or in the direction the trucµt was, the place where this
sign or track had gotten back onto the hardtop?
A. I just don't remember but it seems like I did, I showed
him and Mr. M~tter there where it come around.
Q. 76 Can you see that sign on the right hand side
page 24 r of the road going up, yet?
A. No, I don't think so.
Q. 77 At the time of the next morning when you examined this, the sign of this track as it got back on the hardtop,
how was the du;ection of that going at that time with reference
to the sign across the road, where it hit the bank?
A. You mean where it was off the hardtop coming around
the curve?
Q. 78 Ye~.
A. Well, it was plum off and come to the culvert and
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come baqk onto th~ highway there and come on across on till it
hit the hill.
·
Q. 79 How far off the hardtop did it get at the fartherest
point?
A. At the culvert, I guess, was the fartherest part, maybe
a couple or three feet.
By the Court:
Q. Do you mean one wheel had left the hardto,p?
A. It looked like the whole right of the car casing had
been off all along there.
Q. You mean the wheels on the right side of the truck?
·
A. Yes, sir.
Q. 80 Mr. Fuller, I will show you a map that will be introduce in evidence, and I will ask you to look at that and see
on the broken line along which I pass my pencil, if that is a
fair representation of the sign that you saw the next morning
after the accident of this truck?
A. This is the hardtop ( tinted portion) ?
!?age 25 ~ Q. 81 That's right.
A. Here is where he swung around off the hardtop and come baqk just the other side of the culvert, that's about
right.
Q. 82 Is that a fair representation of what you saw the
next morning?
A. Yes, sir.
Q. 83 How close do you live to where this accident occurred?
A. Oh, its in sight, something like three to 400. yards.
maybe little farther, I don't know.
Q. 84 What kind of a night was it, I mean with reference
to whether or not it was clear or rainy?
A. It was a drizzly rainy night.
Q. 85 Do you remember whether or not there was any
fog?

A. No, I don't remember whether there was any fog or
not but 1 know it was raining.
Q. 86 Was it raining enough to affect the surface of the
road, I mean by that, to make it slick?
A. I don't think so, so bad.
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Q. 87 About how much was it raining, enough to get you
wet while you were there?
A. Yes, if a :1,11an staid in it long enough it would wet him,
just a little slow drizzly rain.
Q. 88 When you got down to where the truck was that
night, did you notice to see- how qlose the front end of it, or the
engine part was to the ditch line?
A. Well, the front of the truck was over close to the ditch
line, and as well as I remember, it was quartering kinda actoss
the highway this way (illustrating), and the rear
page 26 r end of the truck, well the cars had to go o.ff the
hardtop to get by, there was just room to get by the
rear end of the truck and the bank.
By the Court:
Q. .The rear end of the truck was towards the bank?
A. The rear end was next to the river.
By Mr. Combs:
Q. Was the front end of the truck headed towards the
river?
A. No, the back end towards the river.
Q. And the front end towards the bank or hill?
A. Yes.
Q. 89 Which was fartherest up the road, the front end or
rear end of the truck?
A. The front end.
By the Court:

Q.

The rear end was near the break of the road?
Yes.
Q. But there was room for cars to pass?
A. Yes.
Q. 90 About how much farther up the road, or up the
river, was the front end than the rear end of the truck, get about
the angle that way?
A. Well, I don't know just exactly but I would guess
around maybe 3 to 4 feet.
Q. 91 When did you last see this cab of this truck?
A. Yesterday.

A
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Q. 92 How does its condition now compare with
w~at you noticed its condition to be the night of the
accident?
A. Looks about the same thing to me.
Q. 93 Since the accident, have you examined the road, I
mean the hard surfaqe part of the road, where this truck was
that night to s·ee if there is any scars on the hard surface?
A. I didn't see any scars, never examined for them.
Q. 94 From the point where that you saw the first sign
on the bank of the road up to where the truck was in the road~
did you see any sign or marks on the highway to indicate the
truck had been along the highway?
A. No ,sir.
Q. 95 Give us approximately the distance these two little
boys were in the road from the truck when you arrived there.
A. Well, I don't know, they must have been 10 or 12
feet, or maybe fa.rthei: than that below the truck.
Q. 9 6 How far down or along the highway were the
boards or planks from the truck bed scattered?
A. They were scattered along down maybe 15 to 20 feet.
maybe farther than that, something like that.
Q. 97 Did you see a bucket or anything along there in the
ditch line qlose to where this truck was?
A. Yes, I saw an old mashed up bucket laying there.
Q. 98 When did you first see that?
A. I don't remember but I know I noticed it there a few
times, I don't know how come it there.
Q. 99 · Did you notice it yesterday?
A. Yes, sir.
Q. 1 oo Approximately how far is it from your
page 2 8 r place of business down to Garden Creek School?
A. Well, I expect its around about, close to three
miles.
page

2

7

r

By the Court:

Q. How far do you live from whe.re this accident occurred??
A. Three or 400 yards.
Q._ 1 o I In conneqtion with the. Court's question, this
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happened down below your place of business, I believe?
A. Yes.
By the Court:
Q. You mean you live down the river from where the collision occurred?
A. No, on beyond.
Q. You live at the mouth of Contrary and this happened
three or 400 yards below the mouth of Contrary? ·
A. Yes.
Q. 102 You say your boy had gone to the show, where
had he gone to the show?
A. Garden Creek.
Q. 103 You stated that you found some broken bottles
close to the cab, when you first examined it, what kind of bottles were they?
A. Well, they looked like beer bottles to me, I didn't pick
up the bottles, I just kicked the one that was full over in the
edge of the ditch line, and don't know whether I picked up the
pieces that were in the ditch line or whether I threw them over
in the river.
Q. 104 Did you notice whether or not they were labeled
beer?
A. The one that was full was labeled.
page 29 ~ Q. 105 The others that were broken, were they
of the same qolor and size?
A. Yes.
Q. 106 How dos~ were they to the cab?
A. Well, they were up in three feet of the cab, I guess.
Q. 107 On that side of the cab where these bottles were.
tell the jury whether or not the door was completely closed or
whether there was a.n opening through which these could have
rolled out of the cab?
·
A. Well, the doors both were open some, I could see the
Stinson. boy, part of him along here down to along here - (illustrating) Q. 108 You mean from the middle of the back down?
A. Down to along here, and the other door was open and
all I .could tell in there was some soldier in then~ with a uniform
on.
1
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Q. 109 Then these bottles you found were close to- the
door where the Stinson boy was?
A. No, they were over close to the door where the soldier
boy was.
CROSS EXAMINATION
By Mr. Combs:

Q. 1 · Are you related to any of the parties in this case?
A. No.
Q. 2 When you got down there to the scene of this accident that night, had anybody else come there before you?
A. Yes, sir, that boy of mine and Bill Hale were
page 3 o ~ the two first ones found them, and Hale .came after
me.
Q. 3 Then did either one of them go back to the scene
with you?
A. Yes, sir, the Hale boy came after me,. he left my boy
there, I got in the truck and went down there.
Q. 4 And there hadn't been anybody else com~?
A. No.
Q. 5 Was that when you saw the broken bottles?
A. Yes.
Q. 6 And the broken bottles were there in the road?
A. Yes.
'
Q. 7 On the side of the truck where the soldier boy
was?
A. Yes.
Q. 8 They were not on the side of the trucJ<, where the
driver was, the Stinson boy r
A. No.
Q. 9 How many bottles were there?
A. Well, I don't know, therernust have been two or three~
something like that.
Q. 10 Do you know what became of the one that was not
broken?
A. One fellow asked me what I done with it and I told
him I kicked it over in the ditch line, I don't know whether he
got it or not, the full one.
Q. 11 Could you tell whether or not those bottles had
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been ~roken there and had anything in them when they were
broken and spilled out on the ground or whether they were
empty?
A. No, you couldn't tell anything about that, the gas and
oil had run out and 1·un down the highway.
Q. 1 2 Could you tell whether those bottles were
page 3 1 r beer bottles or coca .cola bottles?
A. They weren't coco cola bottles, they looked like
beer bottles.
,
Q. 13 You don't know to whom they belonged?
A. No, sir.
Q. 14 And ycu don't know whether anyone m there
had drunk an.y out of them or not?
A. No, sir.
.
Q. 15 Now, yoJ said there was a sign there in that soft
shale beginning down fairly close to the ditch line, wasn't it?
A. Yes.
_ Q. 1 7 And it kindly went up th~s way?
A. Yes.
Q. 1 8 Could you tell whether or not that sign there was
made by a wheel or by the running board or by the bed?
A. Well, it looked to me like it was made by a wheel.
Q. 19 Could you see any wheel prints there?
A. No, you couldn't see, the shale and that rock wouldn't
let you have any sign.
Q. 20 Why qouldn't it have Jbeen made by a running
board?
A. Well, I don't think it was.
Q. 2 1 I know you may not think that but if a truck had
run around there, and the running board had done thatA. It looked to me like it was bound to have been a wheel
for it went on up here and went on across there where it rubbed
the rock, looked like it left rubber and it went on around to
where that piece dug in there.
Q. 22 It was simply a mark, couldn't it have been made
by the running board or bed or the .cab, you just don't know, dq
you?
·
A. I know the sign was there.
page 32 r Q. 23 And you don't know what made it?
A. I think the truck made it.

38

Supreme Court of Appeals of Virginia

S. D. Fuller
Q. 24 I am not asking you that, I saw it too, you are not
willing to swear the tire made it, are you?
•
A. I wouldn't want to swear to nothing I didn't see, I
didn't see the wreck.
Q. 25 The bed was a wooden bed and it was scattered
down below where the truqk was Io to 1 5 feet?
A. Something like that. The two boys .come along and
said part of the wreckage was on the two little fellows.
Q. 26 This map you looked at awhile ago, that's up the
river isn!t it (illustrating) ? .
A. Yes.
Q. 27 Now, this black cross mark represents where the
truck was found, doesn't it?
A.· I reckon that's what it is meal'\t for..
Q. 28 Back down the road from where the truck was
found, you said parts of the truck bed was scattered, how many
feet was the bed scattered along there?
·
A. The bed was scattered along from where the truck laid
down below it 1 5 to· 20 feet.
Q. 29 Did it ocqur to you what might have .caused this
bed to come off?
A. Looked like to me it got up there and hit that place and
jobbed in the ground, that must have jolted and caused it to·
come off.
Q. 30 Wouldn't it have done the same thing if the
page 3 3 t truck bed had hit the cliff?
A. I gues~ it would.
Q. 31 And the truck bed was: scattered from along where·
the signs were made on the cliff on up to where the truck was
found?
A. And the boys were covered up and our boy heard them
grunting and picked the wreckage off them.
Q. 3 2 Now, this little dotted line, as shown on this map
on the right hand side of the road as you go up, represents the
traqk of this truck as it came around this curve?
. A. Yes, sir.
Q. 3 3' That was on the Stinson boy's side of the road,
wasn't it?
A. Yes, sir.

I
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Q. 34 In other words, he was on the right hand side, the
side he ought to have been on when he come around that curve?
A. Yes.
Q. 3 5 And after the truck had cleared the curve, it gradually went diagonally across the road, didn't iti'
A.~ Yes.
Q. 3 6 When it got to the edge of the hard surface here, it
was probably six feet from the edge of the surface to where that
mark began over on the bank?
A. Something like that.
Q. 3 7 And between the place where the sign of the tire
was there and the place where the sign up on the bank was~ was
the ditch line and the shoulder of the road, isn't that right?
A. Yes.
page 3 4 r .Q. 3 8 And the ditch line was full of leaves,
wasn't it?
A. There were leaves in the ditch line.
Q. 3 9 And you didn't see any track at all across the
shoulder?
A. I never seen none from the time it left the hardtop and
across the shoulder here (indicating).
Q. 40 And the next- thing you saw was some six feet
away to where that mark was over on the bank?
A. Yes.
Q. 41 Mr. Fuller, that bank where we have talked about
this sign being there, was almost perpe1idicul_ar, wasn't it, that's
almost straigh up, isn't it?
A. No, not quite something like that (illustratting with
hand).
Q. 42 How high on that bank did that sign go?
A. I figure it was around r o or r 2 feet.
Q. 4 3 Now, this map made here by Mr. Belcher, when
did you point out these places to him to make this m_ap·by?
A. I just don't remember what day it was, it must have
been three, four or five days ago.
Q. 44 I believe you say these signs shown on here are not ·
there now?
A. No, they are not there.
Q. 45 And you just pointed them out to Mr. Belcher the
best you remember?
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A. Just showed him where I saw the sign next morning.
Q. 46 That night this happened, it was just what you
call a drizzly rainy night?
A. Yes, just slow drizziy rain.
Q. 47 I believe you said it was not enough to afpage 35 r feet the travel on the road to amount to anything?
A. Just drizzling a little.
Q. 48 You helped get these boys out?
A. Yes, I stood right beside the cab and held the light.
Q. 49 Did you smell anything like beer or whiskey?
A. No, sir, I couldn't smell anything but gas.
Q. 50 You did not smell any beer or whiskey?
A .. No, sir.
Q. 5 I Now, these two little boys that were hurt, they
were thrown out down the road some Io or r 5 feet below where
the truck was stopped?
·
A. Maybe Io or maybe 12 feet below the truck, I did step
it off a day or two later, the blood was still there where the
Stin boy laid but I have forgotten how mu.ch it was, but any
way it was along r o or 1 2 feet.
By the Court:
.
Q. Did I understand you to say some of this wreckage was
on the little boys?
A. That's what my boy and the Hale boy told me when
they found them, they heard the groans and found them under
some of the wreckage.
Q. Was that parts of the side boards from the truck?
A. Yes, sir, parts of the side boards and truck bed.
Q. 52 Is there anything else you know about, Mr. Fuller,.
that you haven't told?
A. Well, no, not that I know of.
Q. 53 You don't. know how the accident occurred?
A. No, sir.
page 36 r Q. 54 Nor what caused it?
A. No, sir.
Q. 55 You don't know who was driving it?
A. No, I don't.
RE-DIRECT EXAMINATION
By Mr. Sutherland:
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Q. 1 You stated that when you got down there to the
truck, the lights were burning, do you remember whether or not
the engine was still running?
A. I don't believe the engine was running but the lights
were burning.
Q. 2 You stated when you took the boys out o.f the cab,
you couldn't smell any beer or whiskey on them, I will ask you
whethe,r or not the odor of the gas was strong or was it lightl
A. You could smen gas strong.
Witness stood aside.
CAUDLE BELCHER, the next witness, being first duly
sworn, was examined and testified as follows:

DIRECT EXAMINATION
By Mr. S. H. Sutherland:

Q.
A.

1
Mr. Belcher, how ofd are you?
Forty.
Q. 2 Where were you raise~?
A. In this county.
·Q. 3 What is your profession?
A.. Engineer.
page· 3 7· ~ Q. 4 How lo·ng have you been following that
profession?
A. About 1 8 years.
Q. 5 Have you been employed regularly or just o-qcasionaUy during that time?
A. Regularly up till five years ago.
Q. 6 How much have-you done in the last five years?
A. Probably a year's time.
Q. · 7 What training did you have before you began
practicing your profession?
A. I have had a course with the American School in
Chicago.
Q. 8 Correspondence course?
A. Yes.
Q. 9 Are you a certified engineer?
A. Yes.
Q. IO Have you been shown the place where this truck

42

Supreme Court of Appeals of Virginia

Caudle Belcher
wrecked up here below the mouth of Contrary in last month?
A. Yes.
Q. 11 Who showed you the plaqe?
A. I first went there with Mr. George Sutherland.
Q. 12 Then has anyone else shown you anything?
A. Mr. Fuller and Mr. Mutter.
Q. 13 Mr. Fuller, is that Mr. S. D. Fuller that just left
the witness stand?
A. It was the man that was on the witness stand.
Q. 14 When did he show you this place?
A. I think it was last Friday.
Q. 15 What all did he show you, what plaqes?
A. He showed me where the tracks of the right
page 3 8 t Wheel had made around the OU tside of the curve and
the tracks where it hit the hill.
Q. 1 6 Is there anything there now to indicate any of
those things?
A. There is a mark on the hill that looks like it could have
been caused from a ·truck.
Q. 1 7 Did he show you where the truck had stopped at
the time of this wreck?
·
A. Yes, sir, he showed me about where he thought it was
laying.
Q. 18 Was there anything on the surface there to indicate anything like that, that there had been a truck stopped
there, anything to indic;ate anything or what did you find at that
place?
A. There looked like there might have been some oil on
the road there.
Q. 1 9 What caused it to look that way to you?
A. There was a spot there, it was rather darker than the
regular hardsurface.
Q. 20 Did you make any measurements there?
A. Yes.
Q. 2 1 Have you prepared a map showing the result of
those measurements?
A. Yes, sir.
Q. 22 I will show you a map and will ask you if that is
the map that represents what you done up there, is that your
work? (Showing him the map).
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A. Yes, sir.
Q. 23 Is that a fair representation of what you saw up
there and of the conditions up there now?
A. Yes, sir.
page 3 9 ~ Q. 24 I notice on the map is first a shaded portion on the left, looking down the river, is a place
marked, Levisa River, is that the location of the river?
A. Yes. Q. 25 By that and the next line to the right, it is marked
Hwy road way line, do you mean that is the line of the highway?
A. Property line.
Q. 26 Then between there and a shaded portion. what
does that represent, is that the distance A. From the outside right of way to the begnning of the
hard surface.
Q. 27 The shaded portion, what does that represent?
A. The hard surfaqe.
Q. 28 How wide is that?
A. Eighten feet.
Q. 29 Then the next line to the right of that looking
down the river, what does that repres·ent?
A. That is the highway right of way line.
Q. 3 o The arrow pointing down the river, that is the direction of Grundy, is it?
A. Yes.
Q. 3 1 That highway along there, where is it with reference to the toe of the hill, approximately?
A. Approximately 1 5 feet.
Q. 3 2 Is that a steep hilly place along there or just rolling?
A. It runs along about three and five.
Q. 3 3 On this, on the shaded portion on the right coming
down, I notice some marks and it says cross section, what do they
represent?
A. That is a cross sectional view of the road.
page 40 ~ Q. 34 By that, what do you mean, cross section?
A. That is like coming down the hill and running
across the road and over the bank.
A. 3 5 What's its size?
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A. The profile I in. to 20 in. horizontal and one inch to
feet vertiGal.
·
Q. 3 6 These brown lines, what is their distance apart,.
those heavy lines?
A. Five feet.
Q. 3 7 Those cross-sections-they are a rather heavy lineat places, what does that represent ?
A. The hard-surface.
Q. 3 8 What place will that pass through the hard surface,.
there is one heavy line, what is that?
A. It passes through the center.
Q. 3 9 I notiqe a broken like starting down the river, at
the right of the hard surface as you go up, and then this broken
line crosses the hard surface and continues on the left, what does
that rep resent?
A. That's the marks pointed out to me by Mr. Mutter and
Mr. Fuller as being the marks made by the truck.
Q. 40 How high perpendicular are those on the left, how
(' high over the center of the highway?
A. Nine feet.
Q. 4 1 These .cross-sections, ar,e they, if you would follow
the cente.r of that down, would they show the place they would
cross the_ highway?
'.
A. Yes.
page 41 ~ Q. 42 In other words, here is o plus o, that is the
beginning, that's the plaqe you measuJ;ed up and
down?
A. Yes.
Q. 4 3 Would that show the surface of the ground there
at that place, ~a cross section?
A. Yes.
Q. 44 Down across the highway, I notice at the beginning o plus o, extending on down then across the highway is another mark, what does that represent?
A. That's a drain pipe.
Q. 45 A pipe that runs ·under the road?
A. Yes.
Q. 46 From the point-plus o, coming down towards
Grundy, what is the grade or is it level or does it have a grade~
the bard surface?
·
20
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A. Coming towards Grundy, it .comes up.
Q. 4 7 Assuming then the truck that caused this injury
was going up the river, it would be going down grade, wouldn't
~?
A. It would have been going down grade approximately

6%.
Q. 48 This from this point o plus o, going on up the
river, does it continue level or does it cpntinue down or up·
graqe?
A. It is level for about 50 feet then it goes up a very small
grade.
Q. 49 I notice you have it approximately r %, is that
what it is?
A. For the 200 feet, yes.
Q. 50 At the place where your map shows this track
shown you by Mr. Fuller, commences on the left cut going on,
what is the depth of the ditch?
A. The depth of the ditch varies, it runs around r 2
page 42 ~ inches.
Q. 5 r That is approximately r oo feet from your
beginning point down there, is it?
A. Yes.
Q. 52 Then what's the grade at that place?
A. Approximately r %.
Q. 5 3 You mean the hillside, the qut on the left there, the
face of that cut there?
A. About three and five.
Q. 54 Tell the jury what is the character of that cut?
A. Shale.
Q. 5 5 Shale will ·disintegrate when exposed to the air,
will it not?
A. Yes.
Q. 5 6 What is about the depth of the portion that would
disintegrate or does that vary o.r wash off?
A. That would vary, I cpuldn't say how much washed
off.
Q. 5 7 At the fartherest point up the river, that you have
shown the mark, was there anything on the face of that shale
there that you could see?
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A. There was a mark there that looked like had been made
by a piece of metal or something.
Q. 5 8 Describe that as; to whether or not it was uniform ..
A. It was about two and one-half in.ches wide and seemed
to have been cut with some regularity to it, same size, seemed to
get a little deeper until it stopped.
Q. 59 Did I understand you to say that there was
page 4 3 t still a mark along the face of that shale there?
A. Yes;, sir, there is a resem blanqe of a mark there ..
Q. 60 And how far from the last place you could see any
ma_rk, or that Mr. Fuller showed you, how far was that up to
the place he showed you was the place where the front of the
truck settled, what is the distance?
A. It is 4 7 feet from whete he said the truck was lying.
Q. 6 I Down to the last place where you described that
groove in the shale?
A. Yes, sir.
Q. 62 What was the distance from where this tra.ck first
struck the cut or shale to the upper end or where Mr. Fuller said
he could not see it any further out, say from where it started
up the bank?
A. Fifty feet.
Q. 63 I notiGe, starting down the river from the point on
the m.ap, pt. o plus o down 1oo, the cross-section there does not
go level with this line, what does that indicate.?
A. That the road is elevated.
Q. 64 That the road is elevated that much on the right
~~~~~?

.

A.

Yes.
Q. 65 Did you take measurements to find out what was.
the degree of the curve there?
A. Yes, sir.
Q .. 66 What is it?
A. Approximately 3 2 degrees.
page 44 ~ Q. 67 Is that approximately D32 - R185.o?
· A. That is· 185 radius.

By Mr. Sutherland:
We desire to introduce the map concerning whiQb he has
been testifying, which is marked "Map of Grundy and Raven
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Highway Section Approximately 1000 feet Below the mouth
of Contrary Creek of Levisa River, Buchanan County, Virginia. C. B. Belcher, Eng. Scale I in. - 20 ft." And at the
top is 1- 17-44.
WHEREUPON. the map was received and filed,
marked as abov~ indicated.

Q. 68 The upper figures, I assume, is when you made
the map?
A. Yes, sir.
CROSS .EXAMINATION
By Mr. Combs:

Q. r Mr. Belcher, the pink portion of this map repre:..
sen ts the hard surface?
A. Yes.
Q. 2 And where this accident occurred~ the hard surface is r 8 feet wide?
,
A. About that, its broken off some.
Q. 3 Now, on each side of the hard-surface, is what
we call .the shoulder, about how wide is the shoulder, say along
here at Station 1 plus oo and all way along?
A. All the way along it is approximately 6 feet.
Q. 4 On whiqh side?
A. On the left going up.
Q. 5 And about how wide on the right side?.
page 45 r A. It was approximately 17 feet, except at the
drain pipe.
Q. 6 So that would make the road, the hard surface
and the shoulders on both sides, approximately how wide all
the way up there-?
A. ApproximatelY 40 feet.
Q. 7 And this road then, all the way from this curve
to beyond where the accident occurred, is approximately 40
feet wide including the hard surface and the shoulders?
A. Yes.
Q. 8 Now, from this curve up to where the accident
occurred it is almost .level, it is just a slight grade, isn't it?
A. There is a small grade around the qurve.
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Q. 9 After you have rounded the curve and started
on this straight place to where the truck seems to have gone up
on the bank. it is practically level, isn't it?
A. Yes, sir.
Q. Io And after it crosses the road and goes out on
this side, that is where the signs are upon the cliff?
A. Yes, sir.
Q. I I Mr. Fuller said those signs are still there, you
saw them just the other day?
A. Yes, sir.
Q. I 2 Can you tell what made them?
A. No, sir.
Q. I 3 It is just a sign that looks like something scraped
a~ong there?
A. One of them looked like it might have been made
from a piece of something, a chisel or piece of metal.
Q.. I 4 I would like for you to tell the jury if
page 46 r you' can, about how high these marks get on that
cliff, how high above the level of the road, perpendicular?
A. Nine feet.
Q. 15 Now, at the place where these marks began to
show on the bank, and to .run on up as far as they go on the
cliff, I want you to show me in your cross-sections here ho,w
steep that bank is, the jury maybe can't understand that any
better than I can. At No. I, that mark here. where I have my
pencil, that is marked I plus. oo, that extends almost perpendicular, does that show how steep that bank is there at that
station I plus oo?
A. Yes, sir.
Q. I 6_ So that is how steep it is?
A. Yes, sir.
·
Q. I 7 And on out here at the plaqe marked I plus 50,
which seems to be the highest place that any marks were made
on the cliff, does thi~ cross-section where I have my pendl
here now, 1 plus 50, does that show how steep that bank is?

A.
Q.

Yes.

I8
Now, you stated to Mr. Sutherland that this
curve is on a curve of 3 2 degrees, approximately?
A. Yes.
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Q. 20 That isn't a very sharp curve on a highway, is
it, in other words, there are plenty curves on the main state
highway that are sharper than that?.
A. The.re are a few.
page 47 ~ Q. 21 There are several between here and Raven
that are sharper than that, aren't there?
A. One at Shortt' s Gap.
Q. 22 And there are two this side of Raven that are a
. good deal sharper than that?
A. Yes.
Q. 2 3 In other words, a man with the truck or motor
vehicle qould make that curve at the regular speed, the maximum speed, couldn't he?
A. I wouldn't say, I would think so.

RE-DIRECT EXAMINATION
By Mr. Sutherland:
Q. 1 Would that be with a .car or truck, I notice you
drive ~ car, have you had any experience driving a truck?
A. No, sir.
Q. 2 You think you could make that at 3 5 miles
around that curve in the automobile in good qondition?
A. Yes.
Q. 3 But you don't know what it would be with a
truck
A. No, sir.
Q. 4 About how high is the faqe of that cut through
that shale from. the ditch to the break of the land, about how
high would that cut through be?
A. It will run around 3 5 to 40 feet.
Q. 5 And there was another thing I didn't ask you.
this long line here, approx. ~ % G - P1rofile - then Approx.
1 %, does that represent that grade of the highway?
· A. Yes, sir.
page 48 r Q. 6 If I understand you then, that 1S the
grade of the center of the highway?
A. Yes, sir.
Q. 7 While these others above there are .cross-sections,
just what the word means?
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A.

Yes, sir.

Witness stood aside.

MRS. EARL SIMPSON, the next witness, being first
duly sworn, was examined and testified as follows.
DIRECT EXAMINATION
By Mr. George Sutherland:

Q. 1 Is your name Mrs. Earl Simpson?
A. Yes, sir.
Q. 2 Where do you live?
A. About a mile above Keen Mountain.
Q. 3 What do you do?·
A. Teach school.
Q. 4 How long have you been teaching school?
A. In this county you mean?
Q. 5 All together if you don't mind to tell us.
A. Since 1935.
Q. 6 Where are you teaching now?
A. Garden High Sc,hool.
Q. 7 How many sessions have you taught at that place?
A. This makes me my second year there.
Q. 8 What is the number, about what is the number
of students in that school?
A. Do you mean in the high school department?
page 49 r Q. . 9 In both departments if you .can separate
them?
A. I think there are about 125 in high school, I do not
know about the grades.
Q. 1 o Did you know Shirley Mutter? .
A. Yes, sir.
Q. I I Did she ever go, tc school to you?
A. Yes, sir.
Q. 1 2 How long?
A. Last year and this year up until her death.
Q. I 3 What grade or Year of the high school was she
in?
A. She was in the r oth, Junior year.
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Q. r 4 Do· you know her age?
A. No, I think she was 1 6, I am not sure.
Q. 1 5 How many classes was this girl, Shirley Mutter,
in., in your room?
.
A. Two, I taught her in Spanish and Engl~sh.
Q. I 6 Same both years?
·
A. Yes, sir, last year I had her.
Q. 17 I will ask you to tell the jury the kind of a student she was.
BY Mr. Combs:
We object, I don't see the materiality of that.
sumed that she was all right.

It is pre-

By the Court:
Overruled.
By Mr. Combs:
We save the exception.

A. I think she was probably above the average, she was
a good student.
Q. 1 8 How was she with refere~ce to being
page 50 ~ obedient?
By Mr. Combs:
Same objection..
By the Court:
Overruled.
BY Mr. Combs:
Exception.
A. She was obedient.
Q. 19 How did she get along with the other students?
By Mr. Combs:
Same objection.
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By the Court:
That is going a little far afield, but she can answer.
By Mr. Combs:
Exception..
A.

She got along nicely, I would say, the students liked

her.

Q. 20 Do you know what ·her averages were or what
her grades were in the high school last year and this year 7
By Mr. Combs:
Same objection.
By the Court:
Overuled.
By Mr. Combs:
Exception.
A. She was an A student in Spanish but a C student in
English. Mr. Boye has her report card.
Q. 2 r I will hand you a card that has on it high
page 5 r ~ sqhool report card, I will ask you whether or not
that is her report card?
A. "'t"es, sir, it is.
Q. 22 Does that show the grades of this student and
anything to indicate her deportment or anything like that?
A. Yes, sir, it does.
By Mr. Sutherland:
We offer this card in evidence.
By Mr. Combs:
We object to this as being immaterial.
By the Court:
I don't think it is necessary to introduce the report. She
can speak as to any particular matter that is disclosed in it ..
or she can refresh her memory.
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A.

Her work was commendable.

BY Mr. Sutherland:
You may cross examine.
By Mr. Combs:

I move to strike out her evidence.
By the Court:
I

Overruled.
By Mr. Combs:
Exqeption.
page 52

r MR. GLENN BOYE,

the next witness, being first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION

By Mr. George Sutherland:

Q.
A.

Q.

A.
Q.
A.
Q.
A.
district.
Q.

Is your name Glenn Boye?
Yes, sir.
2
Where do you Ii ve?
I live on Garden Creek.
3 How long have You lived in that community?
Since October, 1940.
4 What do you do?
My main work there is Methodist minister of that
1

Do you also teach in the liigh school at Garden?
been doing part time teaching.
6 Did you know Shirley Mutter?
Yes, sir.
7 Was she a member of your Sunday Sc.hoot class?
Yes, sir.
5

A. I have
Q.

A.
Q.

A.

By the Court:
That is going under objection, I presume?
By Mr. Combs:
Yes, sir.
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By the Court:
The Court overrules the objection.

Q. 8 The place that you had Sunday School, is how
close to where she lived?
A. I would say just a little less than a mile* just a little
above where she was killed in the· accident.
Q. 9 At the school house there on Contrary
page 53 ~ Creek?
A. Yes, sir.
Q. 1. o I wish you could describe to the jury the best you
can the kind of a girl Shirley Mutter was?
By Mr. Combs:
I am objecting to that ..
By the Court:
Overruled.

By Mr. Combs:
Exception.
A. I have known her for about two years and in that
time she seemed to me to be a girl of fine character. She, with
her sister, came to me about a year ago, asking that we establish a Sunday School there in their community, and we built
the SundaY S.chool around these girls. She taught in the Sunday School classes or taught a dass, there in the Sunday School
and was very much interested in the bui~ding of the Sunday
School in her community. She was also a member of the
Junior Class which is my home room there in the high school.
I have known her that in the school as well as out of it. I
don't know of any time that I have known her, that her character prove_d unsatisfactory. She was a fine girl.
By Mr. Combs:
I want to make a motion to strike out the answer of the:
witness.

By

the Court:_
Overruled.

L. G. Mutter, .Admr. vs. G. B. Keen, Admr.

55

Kirk ,Johnson

BY Mr. Combs:
Exception.
I

page 5 4 ~ Q. 1 1 Was she regarded by her school mates or
the other school children or in the Sunday School,
as a leader?
)3y Mr. Comb$:

It is immaterial and I objeqt.
By the Court:
Same ruling.
BY M{. Combs:
Exception.

A. She was considered a leader i>oth in her class and outside her school. She was a !'µem her of the basket ball team and
was quite athletic. in her ability. She had a part, the leading
character in a play there in the high school the same week before the accident, about three days, I believe, before the accident occurred she was in the play given in Qhapel. She was
quite an outstanding girl. in the school.
By Mr. Sutherland:
Cross examine.
By Mr. Combs:
Motion is made to strike out the evidence of this witness.
By the Court: .
Motion is overruled.
By Mr. Combs:
Exception.
Witness stood aside.
page 5 5
lows:

~

KIRK JOHNSON, the next witness, being first
duly sworn, was examined and testified as fol-
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DIRECT EXAMINATION
By Mr. George Sutherland:

Q.
A.
Q.
A.
Q.

I Is Your name Kirk Johnson?
Yes, sir.
2
Where do you live?
Live up here at Marvin.
3 How close do you live to where Mr. Stinson over
there lives?
A. About 3 oo yards.
Q. 4 How dose to where Mr. Luther Mutter lives?
A. Right at him, is what you might say.
Q. 5 Whose property do you live in?
A. Luther Mutter' s.
Q. 6 How old are you?
A. I am 21.
Q. 7 How long have you lived in that neighborhood{
A. Been living there 1 o months.
Q. 8 Did you know Shirley Mutter in her life time?
A. Yes, sir.
Q. 9 Did you know Otis Stinson?
A. Yes, sir.
Q. Io Did you know Cinda Harman?
A. Yes, sir.
Q. I 1 How close did you live to Mr. Harman?
A. About a quarter of a mile, I guess.
Q. 1 2 Did you learn of this wreck of this truck of Otis
Stinso,n' s?
A. Yes, sir.
page 56 ~ Q. 13 When did you learn of it?
A. What day, do you mean did I learn of it?
Q. 14 Yes.
A. On the second day of December.
Q. 15 About what time of day was it?
A. About 1 o: 3 o ThursdaY night.
Q. 16 After you learned about it, what did you do?
A. I went to the wreck.
Q. 17 Anybody at the wreck when you got there?
A. Mr. Fuller and his wife.
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Q. 1 8 Mr. Fuller, is that the man that lives at the
mouth of Contrary?
A. That's right.
Q. 1 9 Where was the Stinson truck when you got
there?
A. Laying across the road right on its top.
Q. 20 Wheels up you mean?
A. Wheels sticking up.
Q. 21 Revesred from the way it should be to run?
A. It was laying about like that across the road, with
the front end of it against the bank.
Q. 22 With the wheels up· instead of down:
A. That's right.
Q. 2 3 How close to the bank of the road was the front
end of the truck?
A. It was about 8 or Io feet, I guess.
Q. 24 How· far out in the road did the rear end extend
with reference to the hard top?
A. It was practiqally plum across the hard top.
page 5 7 ~ Q. 25 Do you know Guy Mutter?
A. Yes.
Q. 26 Did you see him there?
A. .Yes, sir.
Q. 27 Where was he?
A. Lying back down below the truck a little distance,
maybe about 20 feet, I guess.
Q. 28 How .close to either edge o.f the hard surface was
he?
A. Well, I don't know exaQtly,. about four or five feet, I
guess, on the left as you go yon way.
Q. 29 Do you know Clarence Stinson?
A. Yes.
Q. 30 Did you see him there?
A. Yes, sir, he was laying about three feet, I guess, from
the Mutter boy.
Q. 3 1 Which was the fartherest from the ditch line, the
Mutter boy or the Stinson boy?
A. The Stinson boy was, I believe, be was lying on the
other side.

I

I
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Q. 3 2 What was their condition, the Stinson boy and
the Mutter boy?
A. They were cut up and bleeding mightY bad when I
got there, in the face was about all you could tell.
Q. 3 3 Were they suffering any or could you tell?
A. They were just lying there, they weren't saying anything.
t Q. 3 7
~hat was done with them or to them while You
were there?
A. As quick as Mr. Stinson went up and got the Deskins boy, we loaded them in ]?aul Deskins' car and took them
to the hospital.
Q. 3 8 Who loaded them in the car?
page 5 8 ~ A. Well, I got in the car and took them, but I
don't know who did reach them in to me, hue: I
took them in :and laid them in the back seat myself.
Q. 3 9 Who, if anybody, went with Paul Deskins from
there?
A. Sherman Horn went with Paul to Grundy.
·
Q. ·40 About what is the size of these boys or about
their ages, do you know?
A. Well, I rec,kon they must be.about 12 or 13, 12 and
I

!

I

3•

I

-

Q. 41 Was there anybody in this truck when You got
there?
A. Yes, sir, there were four in it.
Q. 42 ~hat part of the truck wete they in?
A. They were in the cab.
Q. 43 How could .you tell there was anybody m this
cab when you got there, or could you tell?
A. I went down to it.
Q. 44 You could see somebody in the cab?
A. Yes.
Q. 45 pid You help get them out of the cab?
A. Yes.I
Q. 46 ;How did you get them out?
A. Well, after enough got there, we turned it up on one·
side with the wheels sticking up the road, one took an ax and.
· prized the door open and I took the ax and took the wind1

L
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shield out, in order to unfasten the first one and got them out
the door.
Q. 4 7 How did taking the windshield out help in getting them out?
A. We tried to take one out and the_ feet were fastened
by the emergency brake and after we got the windshield out
till we could get down in there and unfasten them,
we were able to get them out better.
page 59
Q. 48 After you took the windshield out, you
could get hold of them farther down it\ there and that's the
way you released _them?
A: Yes, sir, and got them out the door.
Q. 49 On which side of the truqk was it laying, it was
over on its side, was it not?
A. Turned it over on its left side.
Q. 50 Do you remember how you removed the bodies
from the truck, which one was first?
A. I believe we took the soldier boY out first, then the
Harman girl and then the Mutter girl, and then the Stinson
boy.
Q. 5 r Wha.t was their qon_siition when you removed
them?
A. Well, the McGlothlin boy looked like he w.as cut
pretty bad up on the head and bleeding down over the face, and
the Harman girl too,. but the Mutter girl and the Stinson boy
didn't seem to be bleeding any.
Q. 52 Were they living or dead?
A. They were dead.
Q. 53 What was done with them?
A. We laid them on two quilts until the ambulance
come.
Q. 5 4 Did you see anything in the road there close to
the cab when you got there?
4. No, sir, nothing only pieces of the ol~ truck.
page 60 ~ Q. 5 5 When you say pieces of the truck, what
do you mean?
A. Parts of the old bed where it tore up.
Q. 5 6 Do you mean side boards or planks that were on
the bed?
A. Yes, sir.

r
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Q. 5 7 Had you notiqed this truck before that time and
noticed the bed as to whether any of the planks on it were
loose, this truck bed of Mr. Stinson' s?
A. No, sir, I did't.
Q. 58 How much of this truck bed did you see there?
A. Well, both of the side boards were off of it and were
laying over in the ditch line and looked like four or five of the
planks were laying in the road, when I got there.
Q. 5 9 You mean the planks that made the floor of thebed?
A. Yes.
Q. 60 How far were these parts of the truck be·d that
you notiqed, from the truck?
A. Well, they were about 20 feet, I guess, maybe not
that far.
Q. 61 Which direction from the truck, up or down theroad?
A. Down this way.
Q. 62 Did you notice the truck or examine it that .night
to see whether or not it was injured any other pilace, other than
the bed being torn from it?
A. Nothing only when we started to haul it up there,.
I notiqed the right front spring was broken.
Q. · 63 Who helped you move it?
A. Moved it with a wrecker, I don't know the man's.
name.
Q. 64 Do You know whose wreqker it was?
page 6 1 r A. No, sir, I don't.
Q. 65 Did you notice what was the name on the
wrecker?
A. No, sir, I didn't pay any attention to it, it was dark.
Q. 66 Did you notice whether or not the hood or the·
grill was bent?
A. The hood fell off, I picked it up and laid it upon
the back end when they started taking it up to the house. I
believe there was a little bent place right in the top of the hood,
the hull that goes around the radia~or, about as big as my
hand.
Q. 67 Had you seen his truck before that time?
A. Yes, sir.
1
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Q. 68 Had you observed it and did you know anything
about the length of. that bed?
A. No, I didn't know exactly, it looked like it was
about 1 8 feet long, to guess at it.
Q. 69 What kind of a night was that, what kind of
weather?
A. It was drizzling rain.
Q. 70· Do you remember whether or not there was any
fog?
A. Yes;, sir, there was some fog.
Q. 7 I What was the condition of the road along there
with reference to whether it was wet, dry,· slick, or what?
A. It was wet when I got there.
Q. 72 Do You know how ,long it had been drizzling
rain?
A. No, sir, I didn't. I went to bed about dark.
page 62 ~ Q. 73 Did you notice whether or not the fenders were bent on this truck ?
A. No, sir, I don't think the fenders were bent at all.
Q. 74 How about the cab?
A. Well, the cab was just mashed plum down flat looked to me like.
Q. 75 That spring that you noticed was broken when
the wrecker hitched to it, how is: it fastened to the truqk,
lengthwise or crosswise?
A. Length wise.
Q. 76 Have you ever seen that spring since that time
and examined it?'
A. No, sir.
Q. 77 Did you examine it then?
A. No, sir, I didn't get down to look at it, I did look at
it too, but the man that was driving the wrecker said, "You
have a spring broken.
Q. 78 Did you try to see whether or not that fouled the
·wheel and see whether or not it .could be turned?
A. No, sir, I didn't.
Q. 79 Did the man operati~g the wrecker try it?
A. Yes, he tried to straighten up the wheel.
Q. Bo And that is when you noticed it?
A. Yes. .
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Q. 8 1 When were you next back to this place o.f the
accident?
A. I was back down there the next day.
Q. 82 Did You stop?"

A.

page 63

r Q.

Yes.

83 Did you examine or look at the road
along there to see if there were any tracks or any

signs?
A. We were all looking at the signs, where he went
around the cJiff, I looked at them.
Q. 84 Did you see any sign going around the curve
down below there on the right hand side o.f the road?
A. No, I don't know if I noticed any down there, I just
noticed where it went around the cliff.
Q. 8 5 Describe them.
A. Well, right over at the bank looked like something
tore up a place there and on up here must have been 20 to 25
feet, looked like he went around the bank.
Q.' 86 How far were these places ·where the signs were
from the place where the truck was .the nig~t before when
you got there, how far from the place w~ere the marks, were on
the cliff to where he truck lay?
A. Twenty-five feet, maybe.
. Q. 87 Where the truck was in the road, did you examine the road or look at the hard surface along' there to see if
there were any marks or sc.ars in the road along there?
A. No, I didn't.
Q. 88 Did you see any?
A. No, sir, I didn't look for anything like that.
Q. 89 When was the last time that you looked at that
path along there to notice these scars?
A. That day and I don't know if I have looked at it
since.

CROSS EXAMINATION
By Mr. Combs:
page 64

r

Q. 1 When you got down to the scene of this.
accident. that night, Mr. Fuller and his wife had
already gotten there?
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A. Yes.
Q. 2 Was that all the p·eople that had come there that
you know off
A. No, there was a whole bunch come there afterwards.
Q. 3 Was that all that were there when You got there,
A. Yes.
Q. 4 So you were there the next one after Mr. Fuller
and his wife got there?
A. Yes, if .nobody hadn't left before I got there.
Q. 5 You turned the truck over on its left side and
took the people out from the right side?
A.. Yes. sir.
Q. 6 And you helped take them all out?
A. Yes.
Q. 7 Did you see any · evidence of any whiskey or
drinking?
A. No, sir, I didn't, they might have been there but I
didn't see anything.
Q. 8 Did you smell any?.
A. No, sir, just gas.
Q. 9 Did you see any broken or any full bottles or
anything like that there?
A. No, sir, I didn't.
Q. 1 o If there had been an.y beer. or whiskey or anything broken there or had been in that cab, don't you think
you would have smelled it?
A. Well, the gas poured out there, the gasi was all You
could smell.
Q. 11 Well, beer smells pretty loud too, doesn't
page 65 ~ it?
A. Yes.
Q. 1 2 I believe you stated that this. bed had been hrok ·
en up and was scattered something like 20 feet down below
where the truqk was?
A. Yes, sir.
. Q. IJ In other words, the bed had been broken up and
scattered along the side of the road before the truck ever come
to a stc\nd still?
·
A. The planks were on this side of the truck down this
way.
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Q. 1 4 And those plank had been thrown out and the
bed broken up and scattered along something like 20 feet before the truck stopped?
A. Yes, sir, they were laying about that distance from
the truck.
Q. 15 I didn't un4erstand what you said about the
sPrings, did the springs go this way or this way (illustrating)
on the truck?
A. They went that way.
Q. r 6 Lengthwise of the truck bed?
A. Yes, sir.
Q. 17 And the spring that was broken was the right
front spring?
·
A. That' I) right.
Q. 18 As the truck went up the river, that would have
been on the opposite side from where the scars were on the
hill?
A. Yes.
Q. 19 Did You see those marks up there on the bank
and cliff?
A. The next day I did.
page 66
Q .. 20 Could you tell what made them?
A. Well, it looked like a truck made them.
Q. 21 Well, qould anything else have made them,.
coud you have told what part of the truck made them?
A. You could see along that rock., looked like rubber
s.crubbed off, looked black.
Q. 22 Do you know that the running board didn't
make that mark?'
A. No, but I don't think it did.
Q. 2 3 There was no tire print on that cliff?
A. Just rubbed.
Q. 24 A man couldn't go -µp here and look at that and
tell what made it, could he?
A. Well, I don't know about that.
Q. 25 Suppose you hadn't known there was any wreQk.
there, could you have told what did it?
A. If there hadn't been no wreck there, I wouldn't
have noticed it.

r
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Q. 26 If nobody hadn't called your attention to it, you
wouldn't have thought a tire made it, would you?
A. It wouldn't have a tire track rubbed along there.
Q. 27 Was there any sign where it came across the
ditch line?
A. Nothing only 3 or 4 feet up on the bank where it
started up the bank.
Q. 2'8 What sign did you see across the ditch line?
A. There wasn't no sign there that you could see, but of
course cars had been running up and down through there that
night.
Q .. 29 Did you see any signs down across the ditch
line?
A. No.
page 67 ~ Q. 30 So this truck jumped the ditch line?
A. You couldn't see the traQk in the ditch line.
Q. 3 1 You say it was drizzling the rain, there was
nothing that happened that night before this wreck that would
have made any difference much with the travelling on the
road, was there?
A. No, sir, not that J know of.
Q. 32 Do you know who it was that went there with
the wre.cker and moved this truck? ·
A. No, sir, I don't know his name, I went with him
to take the truck to the house after _they all left.
Q. 3 3 You say he tried to straighten the wheels with
the steering wheel?
A. Yes.
Q. 34 And it was locked and couldn't steer it?
A. He couldn't straighten the wheel.
RE-DIRECT EXAMINATION

By Mr. Sutherland:

Q. 1 Mr. Johnson, have you had any experience driving a truqk?
A. No, I never drove a truck an.y.
Q. 2 Was there any difference in the marks or signs
that you saw on the bank of the road where it was closest to
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the ditch line and that there was fartherest from that place up
. on the bank?
A. Well, there was a little place just across the ditch
line on the bank before you got up to that rock where it marked around that way.
Q. 3 Did you notice any difference in the kind
page 68 }- of marks it was?.
A. Yes, you could see where it scooted around up
there and looked like it just dug up a little ditch where the first
started up there to me.

•

Witness stood aside.
CLAUDE DESKINS, the next witness for the plaintiff.
being first duly sworn, was examined and testified as follows:
DIRECT EAXMINATION
By Mr. George Sutherland:

Q. r Mr. Deskins, how old are you?
A. Fifty-three.
Q. 2 Where do you live?
A. Up at Marvin, about a quarter of a mile from the
post offic,e.
Q. 3 How close do You live to where Mr. Stinson over
there lives?
A. About a mile and a halt just to guess at it.
Q. 4 Were you at the place where Mr. Stinson's
truck wrecked, were you there in a da.y or two afterwards?
'
A. On Saturday morning.
Q. 5 Who was there with you?
A. Mr. Fuller.
Q. 6 Mr. Fuller that lives there at the mouth of Contrary?
A. Yes, sir.
Q. 7 .Did you examine the road or the banks of theroad along there for ·any signs or any marks when you we-re
there?
A. Yes, sir, looked at it.
Q. 8 Tell the jurY what you saw there, what you observed there.
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A. It looked like the truck had come around the
Page 69 ~ curve and .crossed the road and went up on the
cliff around the edge of the bank, the sign. was
there where it went around the face of that cliff to where it fell
back to the road.
Q. 9 How far down the road did you notice any marks
or signs?
·
A. I walked down to where it looked like it crossed the
ditch line an.d went on the cliff, and I could see sign where
looked like it come around the curve and turned across the
road.
Q. 1 o That sign around the curve was that on the right
hand side going in the direction 'the truck was going?
·
A. Yes.
Q. 11 Could you describe that sign you saw along there?
A. It just looked like where the truck had come around
the qurve running fast, from the side, made the sign much larger than it would going slowly.
Q. 1 2 Were You shown by Mr. Fuller the place where
the truck stopped in the road?
A. Yes, and the oil there in the road.
Q. 13 Did you notice any scars or any other marks on
the road there at that place other than the oil?
A. Only litter from the truck bed was laying in the
ditch line.
Q. 14 How far was that from where you were shown
the truck stopped?
A. Just to guess at it, I never measured it, some 50 to 75
_feet.
Q. 15 What experience, if any, have you had with a
truck?
A. Well, I have driven them some.
Q. 16 How much have you driven a truck?
page 70 ~ A. Not so long, I commeneied driving in 1927
and have driven along right much since then.
Q. 1 7 Sixte_en years.
A. (None)
Q. 18 From Your experience with trucks, could you tell
the jury what made that sign you saw around the face of the
road or the bank there?
~

C:
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By Mr. Combs:
Objected to.
By the Court:
Sustained.
CROSS EXAMINATION
By Mr. Combs:

Q. 1 The sign, the truck tracks around the curve, were
on the right hand side of the-road as you go up the river, wasn't
it?
'
A. Yes, sir, where it come around the curve.
Q. 2 That would -have been proper side for the man
to-have been driving on if he had been going up the river,.
wouldn't it?
A. Yes.
Q. -3 If the tru 4k crossed the road and made those
signs up on the bank there, could you tell what cause it to do
it?
A. It looked like from the signs that (interrupted)
Q. 4 Wait a minute, do you know what caused the
driver to lose control of the truck, if he did there and what
made it go up on the hill, do you know?
A:· No.
Page 71 Q. 5 You had no way telling what caused the
tru'ck to do it, 'if it made those signs up there?
A. · I don't know as 1 did, I just seen the sign.
RE-DIRECT EXAMINATION
BY Mr. Sutherland:

Q. 1 Mr. Deskins, assuming .~bat the sign you saw
both around the curve and up on the bank of the road were
truck signs, do you think they were made by the same truck?.
A. Looked to be made by the same truck.
Q. 2 Would that or not indicate to you anything as
to the speed of the truck?
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By Mr. Combs:
Objected to.
By the Court:
Sustained.
By Mr. Sutherland:
Exeteption.
BILL KEEN, JR., the next witness, being first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION

By Mr. George Sutherland:
Q.
A.
Q.

1
Mr. :Keen, where do you live?
Hoot Owl here in Grundy.
2
How old are you?
A. Twenty-six.
page 72 ~ Q. 3 What do you do?·
A. I am a painter and sand floors.
Q. 4 Do you drive a truck?
A. Yes.
·
Q. 5 Were you at the place up here near the mouth of
Contrary soon after this Stinson truck had wrecked there?
A. Yes, sir, I come along. by there Friday afternoon,
along about two o'clock.
Q. 6 That was the next daY after the wreck had happened in the night?
A. Yes.
Q. 7 Anybody along there with you?
A. Mr. Mutter come down there with me. I brought
him on down to the Grundy Hospital.
Q. 8 Did you examine the road th.ere and the road bank
along there?
A. Yes, sir, we looked at the tracks where the truck
had wrecked.
Q. 9 Did you see any sign of the track down near the
bend of the road before you got up to the place where it turned over?
·

I·

i
, I
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A. Where it cpme around the curve it made marks of
the casing on the ground, where it went around.
Q. 1 o Could you describe the tracks?
A. The tracks were off the hardtop over on the dirt.
By the Court:

...'---·

Q. How far did that extend from the time it left the
hardtop till it went back onto the hardtop?
A. I would guess it to be around I 00 feet, I guess 75 to
100 feet.
Q. 11 That sign or track going around the
Page 73 ~ curve, tell the jurY whether or not there were any
gravel· or dirt oi mud that wasi thrown from that
track to either side of that track?
A. Yes, sir, there was dirt and gravels thrown up where
the track come around, kinda plowed out like.
Q. 12 From your experience with a track, what caused
a truqk to make that kind of sign or to throw out the dirt and
gravel that way?
By Mr. Combs:
We object to that.
By the Court:
Describe the conditions of the grouttd and how far you
observed stuff thrown o.ut that way.
A. I couldn't say exactly how far gravels were ·thrown
for the next day when I was there, You could see the tracks
where it was plowed out.
Q. From wha~ you saw there, could you form any idea
of the speed the vehicle was making that made those tracks,
as to whether or not it was driving rapidly or not?
A. Yes, sir, bound to have been driving pretty fast.
By Mr. Combs:
We save the exception. And we further object to what it
was bound to have been doing.
By the Court:
No, just answer whether or not you could· state or form
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any idea of the speed the vehicle was making that made those
tracks.
'

Q.

13
I will ask you to describe as. best you can
the track or sign you saw on the left side . of the
road.
A. Well, on the left side of the road, the first track that
you could see was where it hit the bank, then it went around
up on the bank around a .cliff, I would say for a distance of 40
to 45 feet. It went upori that qliff I would say about 1 o or
1 2 feet higher than where it hit the bank.
·
BY the Court:
Q. Did I understand you to say that the highest point.
you observed those marks on the -bank was Io or I 2 feet?
A. Yes.
Q. Then do I understand you to say you saw tracks on
up the hill from the place it hit the bank?
A. Yes, it went around ki~d~ like that (illustrating) .
Q. And it kept on increasing its height until i~ reached
10 or 12 feet?
A. Yes, it kinda leveled off around 8 feet, something
like that, and then it didn't climb any to amount to anything.
Q. When did it reach I 2 . feet?
A. At the end of the track.
Q. And it went how far, that is, the truck went how far
from that?
A. Maybe twice the length of the truck.
Q. Then when it reached Io or I 2 feet, what did it do
then?
A. It must have: I didn't see no more tracks only in the
road where the truck turned over and there was oil.
Q. How far was that place you saw the oil from
page 75 ~ the last sign upon the cliff, how much farther up?
A. I would say it was around twice the length
of the truck.

page 74

r

I

CROSS EXAMINATION
By Mr. Combs:

Q.

1

About how many feet would that be?
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A. Around 3 o feet.
Q. 2 You say it was about two o'clock the next day
before you saw it?
A. Yes.
Q. 3 And there had been hundreds of people there in
cars passing the road between the time you saw it and the time
the accident occurred?
A. There had been several, I guess.
Q. 4 You said the truck traqks, as it came around the
curve, was a few feet off the· hardtop?
A. Yes.
Q. 5 That's where you saw the gravel thrown up, as
you go up on the right hand side, around the curve?
·A. Yes.
Q. 6 That was his right hand side for the truck going
up the river, wasn't it?
A. Yes.
Q. 7 Then from there some distance up, the truck had
crossed the road and you saw these signs on the other side.of the
road from where it came around the curve?
A. Yes, sir.
page 76 ~ Q. 8 Do you know what caused . it to come
across the road and· go up on that bank?
A. No, sir.
Q. 9 Do you know who was driving it?
A. No, sir.
Q. 10 You.don't know what caused it?
A. No, sir.
RE-DIRECT EXAMINATION
By Mr. Sutherland:

Q. 1 Mr. Combs asked you about two tracks on the
right hand side, and if that wasn't where the driver should
have been, on his side, I will ask you about those that were on
th" 1.eft side, is; that the plaqe he should have driven?
A. No, not going up.
Witness stood aside.
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WHEREUPON, adjourning time having arrived, court
was adjourned at this time till nine o'clock tomorrow mommg.
Wednesday Morning,·
January 19, 1944
MORNING SESSION
MRS. VERGIE MUTTER, the next witness, being first
duly sworn, was _examined and testified as follows:
DIRECT EXAMINATION
By Mr. George Sutherland:

Q. 1 Where do you live, Mrs. Mutter?
page 77 }, A. I live at Marvin, Virginia.
Q. 2 Are you the mother of Shirley Mutter?
A. Yes.
Q. 3 W~at was her age?
A. She was I 6 years old last June Io.
Q. 4 Have you always lived up there at the same place·
you live now?
A. I have lived there for the last 1 2 years.
Q. 5 Did Shirley go to school? ·
A. Yes. ·
Q. 6 Where did she go to school?
A. Garden Hi School.
Q. 7 Do you know what year of high schooi she was
in?
A. She was in the third year, a junior.
By the Court:
Mr. Sutherland, that is· all Glearly proven and no issue on
it, and I would suggest that we just don't fake up further time
with it. There- is no issue on it.
Q. 8 I will get you to describe to the jury the kind of a
girl that Shirley was in the home as to whether she was industrious and obedient.

I
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By Mr. Combs:
. we··object.
By the Court: .
Overruled.
By Mr. Combs:
Exception.
A.

She was obedient and when she come home
'school she always ~ent. ahead with the
work, helped get supper and cleaned the house and
if I was busy, she went ahead with the work the same as if I
were with her.
Q. 9 Did you have any other work besides the housekeeping? · ·
·
A. Yes, sir; we have a little grocery store and I have
charge of it and I have the post office.
Q. Io On the night that she come down to Garden
Creek, did you know that afternoon that she was coming
down to Garden Creek high school?
.
· A. Well, r dicin' t know she was coming, I know she
wanted to .come to the ball g'ame.
Q. 1 I Had she made any statement to you after she returned from s.qhool that afternoon concerning .the ball game?'
A. Yes, sir, she come home and she said Cinda Harman
wanted to go to the ball game with her, but' she didn't know
whether she would get to go or not.
Q. I 2 After she told you that,· did- this Stinson boy,.
Otis Stinson, come to your home?
A. Yes.
Q. I 3 Tell whether ·or not you learned after that he
come to Your home, that Shirley was going to the game: ·
A. · She told me they were going to the. ball game and he
come down tQ·ere, I guess it ·was 7: 3 o. ·whe.n they started.
Q.. r4 Where did she and Cinda· Harman. get in the
truck?
A. Right in front of my house.·
. Q. r 5 Had Otis Stinson and your daughter been sweet-·
·
hearts and were they sweethearts at that time? ·

page 78

r from
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A.

. page 79

Yes. sir, I reckon; · they had been going to·-

r gether for quite a while.

Witness stood aside.
MRS. PEARL SISK, the next witness. being first duly
sworn. was examined and testified as follows:

DIRECT EXAMINATION
By Mr. George Sutherland:
Q.

A.

1
Mrs. Sisk, where do you live?
I live about a half mile above Mr. Mutter's place.

Q. 2 How long have you lived at that place?
A. It will be 23 years in this month.
Q. 3 Do you know Mr. Mutter' s children?
A. Yes, sir.
·
Q. 4 Did you know this one,· Shirley?
A. Yes.
Q. 5 Has she ever'been in your home?
A. Yes. lots o.f times.
Q. 6 Had you ever been in Mr. Mutter's home when
she was there?
A. Yes.
Q. 7 I will get you to tell the jury, de~c~ibe her, tell
whether she was obedient and industrious.

By Mr. Combs:
.We object to that.
By the Court:
You may answe'r.
page Bo

r Mr. Combs:
Exception:'

A. She was al waYs mighty nice, and she was industrious,
she was good to work and help her mother.
Witness stood aside.
I I
I

!

I
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JESSE ROBERTS, ·the next witness, being first duly
sworn, was examined and testified as follows:

DIRECT EXAMINATION
By Mr. George Sutherland:
Q.
A.
Q.
A.

Mr. Roberts, have you been sworn?
(Witness sworn) .
2
How old are you,. Mr. Robe.rts?
Twenty years of age.
Q. 3 Where do you live?
A. Oakwood, Virginia.
Q. 4 How long have you lived up there?
A. Four years.
, , Q. 5 Did you know Otis Stinson in his life time?
A. No, sir, I never did ·know him very well.
Q. 6 You had seen him, had you?
A. Yes.
.
Q. 7 Did you hear of this aqcident up there when his.
truck was turned over?
A. Yes, I did.
Q. 8 Did you see him that night?
A. Yes, I did.
page 81 ~ Q. 9 Where?
A. I saw him at the school house, at the basket
ball game.
Q. 10 Did you stay until the basket ball .game was over?
A. Yes, I did.
·
Q. 11 What time was it you saw him with referenqe to
the time the ball game was over?
A. Well, I imagine it was about 9 o'clock when I seen
him at the ball game.
·
Q. I 2 Where was he when Y.£>U saw him?
A. I walked out of the gym to get me a drink of. water
in the hall, and that's the first I saw him.
Q. 13 Was he in the hall?
A. Yes, behind the gym door.
Q. .14 Who was with him f
A. A soldier boy.
Q. 15 What were they doing?
1

No.
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· A. The Stinson boy had a pint bottle in his hand, and
was taking a drink out of it.
Q. 1 6 Describe that bottle.
A. It was a brown pint bottle, with some kind of a
label on the side of it.
Q. 1 7 Did You notice any label on it to indicate what
was in the bottle?
A. No, I didn't.
Q. 18 After the ·oall game was over, where did you go?
A. I went to take my girl friend home and we stopped
at Clarence Dye's place.
Q. 1 9 How far is it from the school to Clarpage 82 r ence Dye's place?
A. I ts a good mile.
Q. 20 Did you see the Stinson boy at Clai."en.ce Dye's?
A. Yes, I did.
Q. 2 1 Where was he?
A. He was sitting in the back booth, he and the soldier
boy and the Mutter girl and the little Harman girl.
Q. 22 Well, did you· see them with anything or doing
anything?
A. Well, the only thing I seen, I seen two· beer bottles
setting on the table :1nd the two girls were drinking coca cplas.
Q. 2 3 Did you see either of the men take hold or have
hold of the beer bottles?
A. I saw the Stinson boy hold one of the beer bottles, he
had .it up within three inches of his m~uth, I never paid any
attention whether he took a drink out of it or not.
By the Court:
Q. About what time do you think that was?
A. That was about 1 1 o'clock.
Q. 24 About how long was this after the ball game that
you saw him up there in Dye's place?
A. Well, the ball game was over about Io and we fooled
around the school house a little bit! I imagine it was about
10:30 when we got to Clarence Dye's and he was there when
we got there.

CROSS EXAMINATION
By Mr. Combs:
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Q.

You saY you did not know Otis Stinson?
I didn't know him very well. ·
page 83 ~ Q. 2 Did you know the soldier boy?
A. No, sir, I didn't.
Q. 3 Was there anybody else with them, ~xcept the
soldier· boy and the Stinson boy that you saw at the school
building?
A. They were the only ones I saw.
Q. 4 You didn't know what it was they were drinking?
·
A. It smelled like liquor to me.
Q. 5 Could you smell it?
A. Yes.
:1

A.

By the Court:
Q. What shaped bottle was it, was it round or flat?
A. It was a flat bottle.
Q. 6 Did you see anyone of them drinking anything?
A. The Stinson boy had the bottle up to his mouth.
Q. 7 You don't know whether he drank any or not?
A. I don't know but ~e had it turned up to his mouth
like· that (indicating).
· Q. 8 Was that before the ball game started?
A. It was before the ball game was over.
Q. 9 You don't know whom it belonged to?
A. No, I don't.
Q. 1 o Then about two hours after that, you were at
Clarence Dye's pla.ce, about a mile· from there-, when.·these·young
people, the Harman girl and the Stinson boy and the Mutter
girl and the soldier boy came in?
·
A. They were already there when I got there ..
page 84 ~ Q. 1 r Whom were you with?
.
~. Virginia Snead.
Q. 12 · Did s~e go in too?
A. . Yes, she did.
Q. 1 3 Did she see the same thing you did?
A. Yes, she saw the same thing, I suppose.
Q. 14 I believe you said you saw these four people that
were killed sitting in a back booth?
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A.
Q.
colas?

Yes, sir, all four of them.
I believe you said the girls were drinking coca

15

A. Yes, sir, but the Stinson boy had a bottle and was
setting it down on the table when we walked in.
Q. 16 But you didn't know what was in it?
A. No.
Q. 17 Did you see them when they left there?
A. No, sir, I left before they did.
Q. I 8 About how long was it, if you know, after you
saw them there, before this accident happened?
A. I don't know what· time the accident happened, I
just heard it the next morning about nine o'clock, I don't know
what time they left Mr. Dye's place.
. Q. · I 9 You didn't go in the direction they went?
A. No, sir, I just went there in the camp there, Red
Jacket Camp.
BY the Court:
Q.
curred?

You have since seen the plaqe where the accident oc-

No, sir, I haven't.
YOU know the place?
A. Yes, sir.
Q. What was the distance from the place you saw these
folks at the r~staurnt to the place where the accident occurred?
A. About three miles, I believe.

page 8 5

t

A.

Q.

Witness stood aside.
F. A. PORTERFIELD, the next witness, being first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. George Sutherland:
Q.
A.
Q.
A.
Q.
, I

1
What is your business?
Trooper of the State Police.
2
How long have You been in that business?
About three and one-half years.
3 Where are you at the present, stationed?
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A.

Buchanan County.
Q. 4 How long have you been in Buchanan County?
A. About eighteen months.
Q. 5 What did you do before you started to work for
the state as a State Trooper?
A. I farmed and worked in a bank.
Q. 6 What educational qualifications do you have and
what school, if any, have You attended?
A. I attended Virginia Polytechnic Institute at
page 86 ~ Blacksburg, Virginia, two years.
Q. 7 Did you make an investigation. of the
wreck of the Stinson truck up here near the mouth of Contrary
on the road towards Rav·en?
A. Yes, sir.
Q. 8 What time was it that you were at this plaqe,
with reference to when you were informed that the wreck
happened?
A. I was informed the morning after, around 8: oo and
I got to the scene about 9 o'clock.
Q. 9 Was there any person there at the time yqu got
there?
·
A. Yes, there were several people there but I didn't get
their names.
Q. 1 o I will ask you to tell the jury the result of your
investigation or describe to the jury what you found at that
place.
By Mr. Combs:

I don't object to describing what you found but the first
part of the question, the result of what you found might be
objectionable, just tell what you found there.
By the Court:

Q. Are you required to make reports on automobile accidents of this kind?
A. Yes, sir.
Q. Did you make one in this case?
A. Yes.
Q. Have you that report or a.copy of it?
A.

No, sir.
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Q.
A.

Where is it?
Richmond, Virginia.

page 8 7 ~ By the Court:
Go ahead.
A. When I arrived at the scene, the truck had been moved, already been taken to the home of Mr. Stinson. I went
back down to the curve and I followed this track that was
on the right side of the road off the hard surface. I followed
it untH it went across the .road on the left side and it gave out
just as it got past the hard surface. Cars had been parked there
and if there was a track there, it wasn't visible, and there was a
ditch line there full of leaves and there wasn't any mark across
those leaves that I could tell, but just beyond the ditch ·line, the
traqk started again, maybe Io inches before you strike this shale
or cliff, then a mark started and this mark went on around this
cliff, and the highest point I measured was approximately Io
feet at the highest point. From the point it started on this
.cliff, it was around 85 feet to where the truck stopped. Just
before this mark gave out on this cliff, there was an extra mark
there, which was deeper than the line that was going around
there. And at this mark it looked like rubber was, or was a
darker color, it looked like rubber had worn on this shale, been
torn. There were several places there along the shoulder of the
left side that had spots of oil and gas. I had to guess at where
the truck actually stopped.
Q. 11 Well, what did you see in the road that caused
you to fix the place that You did as where the truck stopped, if
anything?
A. Well, there were oil spots, and other spots, I
page 88 ~ guess, was the gas that esqaped from the truck.
Q. 1 2 From your observations of the track that was on
the right band side of the road, and the direction it was going,
at the time it got back on to the bard top, did you at that time
form any opinion as to what made the first track on the road
bank on the left side of the highway?
By Mr Combs:
Now, we object to the opinion he formed.
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By the Court:
Could you tell those were- made by the truck?
A.

I couldn't swear it.

BY the Court:
Well, you are entitled to give your opinion.
.
A.. My opinion is tha.t the truck did 111ake these marks.
Q. That was the impression you got at th~ time and
you are still of tha~ impression? A. Yes, sir.
Q. Can you give us an idea ·of the slope of that bank,.
whether it is a 45 degree or steeper?
(1.. . I believe it was steeper.
Q. 13 Between a 45 and 90 degree, nearly straight up?
A. .Yes, sir, but where it started, it wasn't 45 but it got
steeper.
Q. 1 4 Did you measure the distance from where the
car left the hardtop on. the right side to where it came back on
the hard surfac,e on the right side?
· A. Yes, sir, it was, as well as I remember, approximltely
100 feet.
·
Q. 1.5 That is. that it traveled one whee!. or the
, page 89 ~ wheels, on one side of the truck traveled off the
hard-surface a distance of I oo feet before it got
back to the hard surface?
A. Yes, sir.
Q. 1 9 Then· you have already given the distance of the
marks on the right hand side of the road there, off the road?
A. Yes, s~r.
~ · Q. 20 From the place you ascertained . the place the
truck stopped, what was· that distance from· the last mark you
·
saw on the hillside?
·
A. Wellr .I measqred 8 5· feet from th~ time it started on
the hillside to _w~ere it ended.
Q. 21 Now, then from where. y_ou ·ascertaine~ it stopped
on the public highway, what was that distance from that to
the last sign you saw on the cliff?
A. Twenty-five or. 3 o feet.
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Q. 22 At the fartherest point, this tract on. the right
hand side of the road, at the point it was fartheres.t from the
hard surface, how far did. you say that was?
A. The shoulder is 4 or 5 feet, I guess, and it was right
on the edge and he missed the culvert by inches, maybe two or
three inches.
By the Court:

Q. On the outside of the shoulder?
A. Next to the river, yes.
Q. 2 3 Did you measure the distance where this track on
the right hand side of the road went back onto the hard surface, did you measure the distance from where it gave out to
where the next track was across the road on the
page 90 I~ bank?
· A. On the left?
Q. 24 Yes.
A. No, I didn't.
Q. 25 About what would be your estimation now of
that distance?
A. About 60 feet.
Q. 26 You mentioned that there was one mark or scar
on the bank of the road, that was deeper than the others, I
will get you to desc,ribe the size and length of that as best you
can.
A. Just before the mark gave out on this cliff, there was
an extra mark made there, which was two or three inches wide.
maybe 4 or 5 inches long, possibly three inches deep.
Q. 2 7 After you had examined the road at this pla.ci,
did you go on up there and make an examination of the truck.·
A. Yes.
Q. 28 What did you find. or describe the condition
,
rather of the truck when you examined it.
A. The truck was on its wheels when I got there, the cab
of the truck was bent down nearly even with the hood, all the
tires were in fair c.ondition, the right front spring was broken,
the sides of the bed were off, and I l;>elieve that the hood .was
off when I saw it, I am not positive·. about that hood, but I
believe it was off.
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Q. 29 How about the fenders or running board, arty of
them bent or injured that You noticed?
A. No, sir, I don't think so.
page 91 r Q. 30 Now, you mentioned that right front
spring was broken, did you notice anything else
with reference to that spring_ other than some of the leaves
were broken?
A. No, sir, all I could tell it was just broken, it was
called to my attention by another person.
Q. 31 Were any of the leaves bent or did you notice
· anything like that?
A. Yes, sir, it was hanging down.
Q. 32 How did the w1dth of that spring that was·bent
and broken .compare with the width of this deepest mark that
you saw in the bank of the highway?
A. It looked like it would fit it.
Q. 3 3 I will show you a map that has been introduced
in evidence showing the road at the place of this accident and
I will ask you if you have examined this map or had occasion
to look at it?
A. Yes, sir.
Q. 3 4 I wil ask you to tell the jury whether or not that
is a fair representation of the road and the marks as you found
them the next morning?
A. Yes, sir.
CROSS EXAMINATION

By Mr. Combs:
Q. 1 You spoke, Mr. Porterfield, of foliowing the
traGk from where it went off the hard surface down about the
curve on up and along on the. right hand side of the road until
it ci:ossed the road and ended about the edge of the hard surface on the left hand side, now, what I want to ask
page 9 2 r you is, if the track went off the hard surface down
about the curve. from there on the track didn't go
in the way that a track would have gone if a man had been
traveling ·at or in the usual manner and had had complete control of it, because he ran off the road. and then cut squarely
across the road, didn't he"?
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A.

Yes, nearly squarelY.
2
Well, diagonally across?
A. Yes.
Q. 3 In other words, that traqk indicated the driver
had lost control of his truck when it went off the shoulder on
the right hand side and after that the track was irregular and
showed he didn't have full control of his truck, didn't it?
A. I .can't swear that he did or he didn't have control of
his truck on the right hand side.
Q. 4 After he ran off the shoulder on the right hand
side, from that time on, he evidently didn't have control .of his
truck or it wouldn't have crossed the mad and run up on that
bank, would it?
A. That's right.
Q. ; Where the truck left the .hard top on the right
hand side, that was the proper side of the road for the truck to
be, as he went up the river, wasn't it?
A. Yes, sir.
Q. 6 In other words, he ·left the hard surface on his
own side of the .road?
A. Yes, sir.
page 93 r Q. 7 Now you followed that traQk. till it gave
out about the shoulder of the road on the left hand
side
A. Yes.
Q. 7 About how wide was the shoulder where it gave
out?
A.· Two or three feet.
Q. 8 Then there was a ditch line ther~ full of leaves?
A. Yes, sir.
Q. 9 About how wide was that?
A. Couple feet, I guess.
Q. 1 o So there was 5 or 6 feet before that mark on the
bank began?
A. Yes, sir.
Q. 11 You didn't find any track across that 5 or 6 feet
or shoulder nor the ditch line either?
A. No, sir.
Q. 1 2 Then you spoke of the mark on the side of the

Q.
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cliff, that mark began about how high up, how -high above the
level of the road?
A. Well, it started almost right at the foot of the embankment going up.
Q. 13 Well, it was something like a couple feet, wasn't
it over in· that sh'ale, a .couple feet from the ditch line?
A.· Yes.
Q. 14 Now, that mark, the shale was so loose that you
couldn't tell what made it there at first, could you?
·
A. That's right.
Q. 15 · As it went up the bank, the bank got solid, rock,.
much more so than it was in the bottom, wasn't it, more like.
rock?
A. Yes, sir.
page 94 r Q. 1 6 The sign up there was nothing but, as:
you expressed it, a mark, was it?
A. That's right.
Q. 1 7 · Then you got around to the place you say some:..
thing gouged in some two or three inqhes, that couldn't have:
been a truck tire tliat made that track, could it?
A. I don't think so.
Q. 18 And the spring that was ·broken that you saw a
few minutes afterwards, was on the right hand side of the
truck?
A. Yes, sir.
Q. 1 9 And there was a loose part of it hanging down?
A. Yes.
··
Q. 20 Now that spring on the right hand side, was
aw~y from this qliff as the man drove up the river, wasn't it?
A. No, sir.
Q. 21 Well, if you drive a truck. up the river, won't
the right side of the truck be away from the cliff, next to the
river?- A. Yes, sir.
Q. 2 2 That is what I meant.
1\.. Yes,. sir.
Q. 2 3 The side that had the spring broken on it wa~
the side away from the cliff and next to the river?
A. Yes,. sir.
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By the Court:

Q. Mr. Porterfield, after having examined that deepest
cut you saw up there and then having examined the truck up
there, did you see anything that would indicate to you, any
· part of the truck could have made that indent in
page 95 r the cliff?
A. The spring could have made it.
By Mr. Sutherland:
Q. You mean the spring you spoke of as being broken
and bent down?
A. Yes.
By t~e Court:
The Court will permit you to say whether or not in your
opinion that spring made that cut?

A.

Yes, sir.

By Mr. Combs:
Q. 24 How could th~t spring you have been telling
about make that when the spring was on the right hand side of
the truck, away from the truck?
A. When the truck went around the cliff, the right side
of that truck made the mark, the left side wasn't touching.
Q.· 24 How can you explain that?
A. The right wheel, I followed it from the· beginning.
off the hard surface on the curve, it went across the road and
took up on the left side, there wasn't a~y marks along the road
that the left wheel had made any at all.
Q. 26 Well, when it hit the cliff, the spring was on the
right hand side of the truck, how could that spring have made
a mark on the left hand side, of course you are just imagining,
aren't you
A. That's just my opinion.
Q. 27 How .could you say that that spring on the right
hand side, which was the side away from the cliff, could have
made any mark on the left hand side, wouldn't
page 96 r that have. been rather difficµlt?
A. Yes, sir.
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Q. 28 Now that hole that you sa.w up there, you say
gouged in a little further than the balance of the marks, was
that right in line with the other mark?
A. It was right close to it, yes, sir.
Q. 2 9 In oher words, it looked as if the same thing that
had made the mark around the cliff had also gouged this hole?
A. Yes, sir.
Q. 30 I believe you said you didn't think the tire could
have made that hole?
A. No, sir, I don't think it would have.
Q. 3 1 You don't think the tire made that mark around
there either, I do YOU?

·

A. I wouldn't swear it did.
Q. 3 2 Well, you stated that you didn't think the_ tire
could have made this hole and that it was practically in line
with the balance of the mark, now you don't think the tire
could have made the balanc~ of the mark do you? You stated
the same thing that made the mark around the cliff made the
hole there.
By Mr. Sutherland:
Now, we object to that.

Q. 3 3 Didn't I understand you correctly, in saying that
the same thing that made one of the signs, made the other?
A. My opinion is that the tire made the mark other than
that extra gouge that is in the cliff.
Q. 3 4 Which tire?·
page 97 }- A. The,right front tire.
Q. 3 5 Tell the jury how that cpuld have happened.
A. That's just my opinion, I couldn't swear it.
By the Court:

Q. Then as I understand you, your opinion is that the
left hand side of that truck was still its width above that mark?
A. Yes, sir.
Q. 36 There wasn't any mark further up there?
A. No, sir.
Q. 3 7 If your estimation is right, the truck was still
high.er up, that is the left side of it?
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A.

I

Yes, sir.
Q. 38 . There was no sign of it up there at all? That
was purely imagination, wasn't it?
A. (None)
Q. 39 Suppose that truck come around there and the
corner of that bed made that, it would have made that line, or
could have, couldn't it?
A. Could have.
By the Court:

Q. Mr. Porterfield, if the theory you advance that the
right hand tire of that truck made that mark around the cliff,
and that there was no mark above there, your idea would be
that the left wheels were off the ground all the way around
there?
A. Yes, sir.
page 98 ~ Q. In other words, it went around the_re on the
right wheel with the left wheels up in th~ air?
A. That's right.
Q. 40 Of course, Mr. Porterfield, you don't know at
all what caused the driver of that truck to lose control of it?
A. No, sir.
Q. 41 You don't know what happened in the tru.ck?
A. No, sir.
Q. 42 You don't know who was driving the truck?
A. No, sir.
Q. 43 You don't know anything about what caused
that?
A. No, sir.

RE-DIRECT EXAMINATION
By Mr. Sutherland:-.

Q. 1 I don't remember, Mr. Porterfield, whether you
described those tracks that you saw on the right hand side of
the road, around that curve; as to the depth of them o·r any
evidence along the side of them, I will get you to do that at this
time. ·
A. The traqk on the right shoulder of the road, was
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gravel, and that had been pushed to the right, thrown, as if
probably speed was throwing them.
·Q. 2 From your observation of that track, as well as
the others on the left side of the road, what is your opinion as
to the speed of the· truck as to whether it .was exceeding the
speed limit? .
By Mr. Combs:
We object.
page 99 ~ By the Court_:
The Court will permit tlje witness to give his
opinion as to whether the tracks made on the shoulder,· right
shoulder, were made by a car or truck driven at a moderate;
rate of speed or not.
· A. It was my opinion that he was driving at a fast
rate of speed.
By Mr. Combs:
We object to the question and_ answer and move to strike
it out.
RE-CROSS EXAMINATION
By Mr. Combs:

Q. 1 There had been some rain the night of that accident badn' t there?
A. Yes, sir.
Q. 2 The shoulder was soft, wet?
A. Yes.
Q. 3 A car coming around the curve and ran off the
hard surface onto a shoulder in that condition, at a moderate
rate of speed, would have made a track around there and
thrown the stuff to the right, wouldn't it?
A. It would have to a Qertain extent.
Q. 4 Can- a. man tell by looking at a track, under circumstances as existed there, what speed· a vehicle was making?
A. It is my opinion that he was making more than 35.
miles per hou~
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Q. 4 I asked you if there was any way of telling what speed a vehicle was making, under cir.cumstances that existed there?
A. No, I couldn't swear what he was making.
Q. 5 You wouldn't begin to undertake to say what
speed he was making?
A. No, sir.
Q. 6 He might have made a track like that and thro,wn
the gravel to the side even if he had been going 20 to 25 miles
an hour, when the shoulder was wet like it was that night?
A. Might have.
page

I

oo

~

Witness stood aside.

L. G. MUTTER, the next witness, being first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. George Sutherland:
Q.

A.
Q.

A.
Q.

A.
Q.
A.
Q.
time?

I
How old are you, Luther?
Thirty-nine years old.
2
Where do you live?
Marvin, Virginia.
3 How long have you lived there?
Twelve years last November.
4 What have you done in the last I 2 years?
I have been in the mercantile business.
5 Have you ever driven a truck any during that

A. Yes, sir.
Q. 6 How much of the time?
A. The first truqk., .I bought it in '3 3. I trucked con tin uousl y until '3 7, then I was out of the trucking business until '40, then I trucked until September '4 I, and I went
out of the trucking business again.
Q. 7 What kind of a truck did you have or if you had
more than one, the kinds of trucks?
A. I had Chevrolet trucks from '3 3 to '3 7', except a ton
International and then in '40 I got a ton and a half International, and had two ton license· on the truck.
page
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Q.
A.
Q.
Stinson?
A.

8 Tell the jury whether or not it had dual wheels?
Yes, sir.
9 Do· you know this truck that belonged to Otis

Yes, sir.
Do you know what make it was?
A. It was an International.
Q. 11 Ton and a half.
A. Its more o.f a two ton truck the way they have lengthened the wheels out. It is a longer wheel base than I had.
Q. 12 How close do you live to Mr. Stinson?
A. Its around 200 yards.
Q. I 3 Did his son, Otis: Stinson, stay with him?
A~ Yes, sir.
Q. 14 Had you before this accident observed this truck?
A. , Yes, sir.
Q. 1 5 I will get you to describe the kind of bed it had
on it. as to whether or not it was securely fastened?
A. The bottom rail sill and the cross members
Page I o 2 ~ were fastened to the chasis of the truck, the bed
was nailed down by nails, part of them were,.
and each side of the bed, the standards that went up on- the outside was stuc,k down in about three inches about every two
foot apar~ on each side of the bed. That was all that was
holding them. They could take them out with their hands.
Q. 102 How high were the side boards?
A. About 3 o inches.
Q. 103 Do you know what size nails were used in nail.
ing down the bed?
A. Looked to me like 8 penny nails.
Q. 104 You examined them at the place of the wreck?
A. Yes.
Q. 105 Do you know about how long this bed had
been in use?
A.. No, I don't, they bought the truck at Bluefield, and
it had a big overhead bed on it and they sawed it down to
around 30 inqhes and I don't know how long it had been in
use before they got it.
Q. 1 06 What's your experience with reference to the

Q.

1o
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use of a truck bed constructed like this one was, how the floor
was fastened with such nails that were in it?
By Mr. Combs:
I object to that.
By the Court:
The cpurt regards it as harmless one way or the other.
A. You can't hold the truck beds nor side boards with
nails like that. If you· don't put bolts in them, they will work
loose.
Q. 107 Had you noticed. as to the actual conpage I OJ r dition of this truck, as to whether those places
were securely fastened or not.
By Mr. Combs:
That is objected to as immaterial.
By the Court:
I will let him answer, but I regard it as perfectly immaterial.
By Mr. Combs:
Exception .
• A. If they had been bolted down, they wouldn't have
come out.
By the Court:

Q.
and bed
A.
Q.
A.

In other words, if they had been bolted, the truck
would have been all together?
Yes.
Regardless of the speed?
Yes, sir.
Q. 108 Do you know the length of this bed?
A. Sixteen feet long.
Q. 109 Do you know what the width of the truck was?
A. Not for certain but this was longer than mine, mine
was a 1 3 feet bed and this was about I 6, but they were the
same width, I believe, and mine weighed 5 200.
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Q.

11,0

Did you go to the place of this accident the next

day?
A. Yes.
Q. 1 1 1 Did you examine the road there for S1gns or
tracks there at that time?
A. Yes, sir.
page I 04 r Q. I I 2 I will ask you to describe to the jury
just what tracks or signs that you found there the
next morning.
.
A. Well, it was along about 2 o'cdock when I got there
the next day, I passed the place in the morning but didn't stop,
and I came back by around 2 o'clock and did stop. The tracks
on the outside of the road on the right hand side, we went down
and walked up the 'track and up and across the road, and it was
plain where it hit the hilt and the tracks on the hill, around
the tracks or marks on the hill, tracks there was plenty big
enough till you could walk the tracks with your feet and not
slide out of it.
By the Court:

Q.
A.

Did you do that?
Yes, sir, I did and I hav\:. another witness who saw

me.

By Mr. Sutherland:
Q. 113 Who was with you at that time?
A. Junior Keen, I was in his truck. Dewey Horn tvas
the one that was with me.
Q. 114 Have you had a summons issued for him?
A. Yes, sir.
Q. 1 1 5 I would like for you to desqribe the kind of track
that was on the· right hand side of the road, going around this
curve.
A. It was a truck track, large wheel. and it was on the
gravels off the hard top and it rolled up the gravei on the outside of the wheel around the curve 75 to I oo feet o-n the shoulder of the road. At the culvert, was the widest place and thetrack showed there that it lacked about a foot or
page I 05 ~ foot and a half falling over into the culvert and
it made a short cut I?ac~ into the road right near
the culvert.
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Q. I I 6 It has been testified that at the time, it was
drizzling tpe rain, in your experience with driving trucks, I
will ask you to tell the jury how this affec.ts the operation of a
truck.
By Mr. Combs:
Well we object to that, the jury will know that.
By the Court:
Sustained.
Q. I I 7 I will ask you if you,. in your experience with a
truck, have noticed the difference in driving, if there is any
difference in driving when it was drizzling the rain and when
it was raining pretty hard?
A. Yes, sir, when it first begins drizzling rain, the road
is slicker than it ~s after it has b~en raining har4.
By the Court:
You have reference now to the hard surface?
A. Yes, sir.
Q. I I 8 There was some evidence here that it was foggy
that night, I will ask you to tell the jury whether or not that
affects your driving?
A. Yes, sir, it makes it mighty glap.ng out in front of
you, the more fog, the harder it is to drive in it. I have driven
when I just had to follow the white line and be guided by it.
Q. . I 1 9 Is there a white line along the road at the place
of this acqident?
A. Yes, sir, there are white lines about every I 5
page 106 ~ or 20 feet apart and they will discontinue about
1 5 or 20· feet, aoout the same length and then
there is a white line.
Q. 1 20 Did you examine the tracks in the road at the
place of this accident and then go and examine the truck also?
A. Yes, sir.
Q. 121 What did you find on the truck or what injury,
if any, had been done to the truck?
A. The right front spring was broken at the rear, the
front of the spring, the main leaf of the spring is still in its

I
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normal place, all these small leaves are there, three or four of
thein is bent down and the other main leaf is normal and the
others are bent practically square down.
Q. r 22 Is there any injury to the wheels or running
board, if there is one?
A. No, sir, not a bit, wasn't even a mark on the running
board nor the fender.
CROSS EXAMINATION
By Mr. Combs:
Q. r Mr. Mutter, you spoke about this mark, track or
sign on the left hand side on the cliff and said you walked in it.,
how far did you walk in it?
A. Something like r o feet, well, some 8 to Io feet.
Q. 2 You began down nearest the road, did you?
A. Yes, sir, in around a foot of the ditc+h line.
Q. 3 And then you walked in that track from there on
.UP some 8 or 10 feet?
·
A. Yes.
page 107 ~ Q. 4 You didn't walk any when you got up
here (indicating on map)?
A. Not when I got upon the hard part of the shale, it
was more of a scoot or a sct'ape up there.
Q. 5 And it was practically as steep as my hand (illustrating) ?
A. Yes.
Q. 6 And you didn't walk up here?
A. No, sir, I walked in the shale down there.
Q. 7 And you think you walked in it 8 or 1 o feet?
A. Yes, sir, and can now, the traQk is still there.
Q. 8 The mark up there isn't as big as the day it happened?
A. No, sir.
Q. 9 There hasn't been anything to bother it?
A. That mark on the cliff is still on that cliff just like
that groove, its not as wide as my three fingers but wider than
two, two isches deep and ten inches long, and its .cut square
in the cliff, and whatever this was cut this Place, went around
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that way and made its own stripe three feet further than that
·
mark is, I can't walk on that.
Q. 1 o You are talking about the hole and the marks
on each side of that hole are still there?
A. Looked like rubber sliding off slate rock, it just mark- .
ed a smeary mark up there, that's all washed away.
Q. 11 You could barely see it the next morning, could
you?
A. It was Qlear the next day at 2 o'clock.
Q. 1 2 Nothing has been done to obliterate that mark,
has it?
A. Just washed ..
Q. 13 The mark at the bottom, that's still visible?
A. Yes, sir, I can still walk in it.
page 108 r Q. 14 You don't know what made the mark?
A. No, sir, I don't.
Q. 15 And this track on the right side of the road, whatever vehicle made that track, is tha-t visible now
A. No, sir, its not now, it is washed out and tramped
down, might be a little bit of mark there. I could discover the
mark but somebody that didn't see the mark at that time on
the right hand side of the road, wouldn't notice it.
RE-DIRECT EXAMINATION
By Mr. Sutherland:

Q. , r You were asked about the face of that shale, after
the shale freezes and thaws, it crumbles off, does it not?
By Mr. Combs:
We object- to that, leading.
By the Court:

Q. The process of disintegration will destroy those
marks?
A. Yes, sir.
Q. 2 With your experience with trucks and one of the
weight that you say this one is, would a truck driving at a
reasonable rate of speed make the signs and marks that you
saw up there on the left hand side- of the road on that bank?
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By Mr. Combs:
Now, we objeQt to that ..
By the Court~
Sustained.
Witness stood aside.
page

109

r

· Afternoon Session
r : oo O' do.ck.

H. A. COMPTON, the next witness. being first duly
sworn. was examined and testified as follows:
DIRECT EXAMINATION
By Mr. S. H. Sutherland:

Q. r Mr. Compt~n, how old are you?
A. Fifty-three.
Q. 2 Where do you. live?
.A. I am living here temporarily, my home is at Whitewood.
Q. 3 Is Whitewood in Buchanan County?
A. Yes, sir.
Q. 4 Where were you raised?
· A.· . Buchanan County.
.
Q. 5 Have you spent the princiPal part of YOGI' life in
Buchanan County?
A. About all of it.
· Q. 6 Have you ever held any official position in the
County?
A. Yes.
Q. 7 What was that?
A. Commissioner of the Revenue.
Q. 8 What is your present position or profession?
A. I am a photographer.
Q. 9 How, long have. you been a photographer?
A. Off and on for 3 o years, I have worked at it a litt~e:
occasionally all time.
Q. 1 o How much have you ·be.en doing of that lately?
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A. Well for the last year, I }:lave been working at that
all the time.
·
Q. 11 For whom have you been working?
page 1 1o ~ A. I worked for the Atlantic Studio at Norfolk
from the 19th of February till September, and I
have been here since then.
Q. 12 It is in evidence that in last December, there was
a truck wreck in which some people were killed, the little Mutter girl and a Stinson boy, and some others, have you been
shown the place where that occurred?
A. Yes, sir.
_
Q. 13 Who pointed out those places to you?
A. Well, I passed there two or three times and people
have shown me where it happened, I don't remember just who.
Q. 14 Have you made any photographs of the situation
up there?
A. Yes, _sir.
Q. 15 Who showed you the places that you took the
photographs of?
A. Well, you were along, Mr. George Sutherland, Luther
Mutter, Jack Harman, and Mr. Fuller.
Q. 16 When did you do that?
A. Monday, day before yesterday.
Q. 1t Have you developed those Photographs?
A. Yes, sir.
Q. 1 8 I will show you a photograph, on the back of it
is No. 11o, and I will ask you to tell the jury where you were
when you made that photograph?
A. Well, I was on the left of the highway, looking up
towards Contrary, over on the shoulder of the road, I wasn't
on the hard surface, I don't remember just exactly the distance it was to the place this wreck should have
page 1 1 1 ~ happened, but it was right near it, a close view
of it.
Q. 19 Commencing down near the rubbish in. the ditch,
there is a mark going diagonally up the bank, what d,oes that
· represent?
A. I don't know, they said it was where the truck went
around.
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Q. 20 Was there a mark that you qould see there at the
time?
A. I could see a mark.
Q. 21 Is that a fair representation of the situation up
there at that Place?
A. Just as it looked that day.
By Mr. Sutherland:
I want to introduce that picture in evidence, marked
"PLAINTIFF'S EXHIBIT NO. 2." WHEREUPON, the
photograph was received and filed a~ requested.

Q. 22 I notice. that has a No. Io on the back of it, that
was for your conve·nience. was it?
A. Yes, sir.
·
Q. 2 3 I will band you another photograph, No. 1 I, and
ask you if you made that last Monday also?
A. Yes, sir, its No. I 1, but its the second photograph
that I made.
Q. 24 Where were you when you made that picture?
A. I was back across the road, bad< next to the river· and
made just a straight view against that bank of the road there,.
a shale cliff.
Q. 25 About half way up on that lower ledge
page 1 1 2 ~ of shale, I notice a dark markA. That's the mark that the truck made, or
that's what I was told, it was an abrasion or cut in the rock
or shale.
Q. 26 Did it look like cut or rubbed?
A. It looked like it had been cut.
By Mr. Sutherland:
I desire to introduce that photograph,. marked as "PLAINTIFF'S EXHIBIT NO. 3," whereupon the photograph was
received and filed as requested.

Q. 27 About how high on the face of that rock was
that plac+e you have. testified had been made in the rock with a
hard substance?
A. The upper part of it must have been 1 o feet or maybe more I didn't pay much attention.
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Q. -28 I will show you another photograph. which, on
the back of it is No. 1 2, and as I understand you, is the third
exposure you made, J will ask you where you were when that
photograph was made and your position?
A. I was on the right of the highway going up on this
one, but was further down the road and it made a more diagonal shot.
Q. 29 I notice rather diagonally up that face of the bank
is a mark and then over further is a black splace, what do those
represent?
A. Well, its the mark of the truck or what I was told.

By Mr. Combs:
page

I I3

I want to object to his answer insofar as it de~tails what was told to the witness. He can say
it represents a mark that was shown there.

Q. 3 o Does that include the two marks in the other two
photographs?
A. The same marks, except taken from different positions.
Q. 3 I Number o-ne showed leading up the face and the
other leading around and this includes both?
A. Yes, sir.

By Mr. Sutherland:
I desire to introduce this Picture in evidence, as PLAINTIFF'S EXHIBIT NO. 4, whereupon it was received and
filed,. m·arked as requested.
Q. 32 I will now hand yo:u another photograph, which
on the back of it is No. 1, which as I understand you, is the
fourth exposure you made?
A. That's right.
Q. 3, I will ask you what that represents?
A. Well, its the same view o~.ly I was further away, further down the road.
Q. 34 Than in the previous one?
A. Yes, sir, on the same side of the road, on the right
side of the road going up.
i

I~
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Q. 3 5 Are all of these fair representations of the objects they purport to show?
A. Yes, sir, no work done on the negatives at all.
By Mr. Sutherland:
I desire to introduce this as Exhibit No. 4. whereupon
the photograph was received, marked and filed as requested.

Q. 3 6 I will show YO\l another photograPh,
page I r 4 ~ which on t~~ back is marked No. 2, and will ask
you what that represents?
A. That's just a general view of the highway looking up
towards the mouth of Contrary.
Q. 3 7 Where were you when that photograph was
made?
A. I was several feet down the road, I was over at the:
right edge of the curve.
. Q. 3 8 I notice on the left, there is a pic,ture of a man~
.do you know who that is?
A. Luther Mutter was standing there on the edge ~f the
bank across the ditch .
. Q. 3 9 Where was he with reference to these marks that
you have been describing or tesfitying about?
A. He was standing just about where this mark began
in the edge of the cliff.
Q. 40 I notice two men further up the highway, what
do they represent?
A. They represent where the mark came out into the
edge of the road on the other end.
Q. 41 And I can see a man that looks somewhat like a
dot, further up, where was that?
A. He was -on up in the curve several feet.
Q. 42 Is it several feet or three or four hundred feet?
A. Oh, yes, its a good long distance.
Q. 43 That picture runs down and shows a kind of gap
up there'
A. Well, that's the sky~ that's the hill, the spur, that runs
down at the mouth of contrary, and the other ·one is upper
Contrary Creek there.
Q. 44 As I understand, that's where the mouth
page r 15 t of Contrary is?
.

/
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A.

Yes, sir.

By Mr. Sutherland:
I desire to introduce this photograph as PLAINTIFF'S
EXHIBT NO. 5. Whereupon the photograph was rec.eived,
marked and filed, as requested.

Q. 45 I will show you another photograph, on the back
of which is marked No. 3, and will ask you what that represents?
A. That's a view of the road looking down the river.
Q. 46 Where was that taken with reference to where the
furtherest man up there was standing?
A. That was Jack Harman, that was in the distance up
there, and I was standing right where he was, he might have
been standing over in the road but I was on. the edge of the
road but it was right at where he was stan~ing but it was looking down the river.
Q. 47 And I can see looks like two men down at the
curveA. Yes, sir.
Q. 48 Where were they with reference to where the
camera was when the other picture was taken looking up the
river?
A. They must have been in the same place, if they moved any, .I didn't notice it.
Q. 49 In other words, this is ju_st a reverse of the other?
A. Yes, sir.
By Mr. Sutherland:
I desire to introduce this piqture, marked PLAINTIFF'S
EXHIBIT NO. 6.
WHEREUPON rhe same was filed as requested.
~ Q. 50 Now, I will hand you another photograph on the back of which is No. 4, and will
ask you where that was taken?

page 116

1

A. That was taken on above Luther Mutter's home, or
above where he used to live, I don't know whether he lives at
the same place now, ?ut its just below Rachel Deskins'.
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Q. 5 r What does that represent?
A. I was told that was the remains of the wrecked truck.
Q. 52 The cab?
A. Yes.
Q. 53 I notice there seems to be some indentation or
bend, is that actually in the cab there?
A. Yes, s1r, that picture is exactly like that cab looked
at that time, its bottom up.
By Mr. Sutherland:
I desire to introducte this photograPh as PLAINTIFF'S
EXHIBIT NO. 7.
_WHEREUPON the photograph was received, marked and filed as requested.
•

Q. 54 Are you familiar with the highway from Contrary down to Garden Creek?
A. Yes, sir, I guess I ought to be, I have travelled it
enough.
·
Q. 55 How far is it from the mouth of Garden to the
mouth of Contrary?
A. They used to call it four miles, I don't know the
exact distance.
Q. 56 Is the Garden school building at the mouth of
Garden Creek?
A. Yes.
page r r 7 ~ Q. 5 7 How far is it from the mouth of Garden
Creek up to Clarence Dye's store?
A. I don't know that I know where Clarence Dye's
store is.
Q. 58 What is the nature of that bank where yo,u were
shown the marks, as where this truck run, what is the nature
of it?
A. I would call it a shale Qliff or soapstone
Q. 59 Is that a rock?
A. Yes, sir, its a soft rock.
Q. 60 Before it is exposed to the air, can it very easily
be .cut by a man striking it with a pick or anything?
A. Yes, sir.
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Q. 6 I After it is exposed to the elements, exposed to
the air, what happens to the shale?
A. It generally crumbles up.
CROSS EXAMINATION
By Mr. Combs:
Q. I Mr. Compton, I will first take up the photograph marked No. Io on the back, does that show the mark
that was up on the side of the cliff?
A. I reckon it does, it shows all the marks, all the depressions and everything in it.
Q. 2 Could you show us where that mark is?
A. I don't know that I could.
Q. 3 Where I run my pencil, that's the ditch line?
A. Yes.
Q. 4 Did you see a slight mark around upon this cliff
here?
A. Yes, there was. a mark.
Q. 5 It doesn't show in here, does it?
page 118 r A. It ·se~ms it went right along through that
way, in a bla~k cliff like that, its bard to show,
they showed me the mark.
.
Q. 6 You indicated along through hereA. Yes, it started up to a certain point ..
Q. 7 You really can point it out on this picture, can
you?
A. I don't know that J could.
Q. 8 Now, this picture marked No. 1 1, on the back, I
believe you stated you took from right opposite· facing the
.cliff?
A. Yes, sir, on the other side of the road.
Q. 9 On the bank of the river, and that's the cliff
that they claimed had certain marks around on it?
A. Yes, sir.
Q. 1 o Now, it isn't shown that you could point it out
here in this picture?
A. I don't know about that, they knew the mark there
and I made the picture.
I

It.
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Q. 11 If there is any mark there. it is in the middle of
the picture?
A. Not quite, I think that right there is. the, mark (iridiqating).
Q. r 2 It is a very insignificant mark that you don't
even notice it, if somebody didn't call your attention to it?
A. I never did pay any attention to it, it was a cliff and
shaly and I don't know if I would have ever noticed it.
Q. r 3 This picture No. 1 2 was made from a little further down the road?
·
A. Yes.
page I 19
14 Does it show the same thing?
A. Practically the same thing.
Q. 1 5 And the mark that so much has been said about
is along about two-thirds of the· way up the picture, up in here
somewhere? (Indicating)
A. Yes.
Q. 1 6 Now, this one that's marked No. r, on th_e back.
was made some farther down the road?
A. Yes, sir, it was still further down.
Q. I 7 It shows that cliff on the left hand side of the
road as you go up?
A. Yes, sir.
Q. I 8 Does it show the sigl}~ that you have been talking about?
.
·
A. Yes.
·
Q. 19 And the signs went along one-half or twothirds up?
A. I would say one-third of the way.
Q. 20 You really don't see any distinct mark m the
picture, do you?
A. No.
Q. 2 1 This. picture is marked No. 2 on the back, and
you stated was made from the right hand side of the road, still
further down?
A. Yes..
Q. 2 2 Could you point out there to the jury about
where ~hey showed you this tr~ck landed?
A. Well, right here, about here where .these.
1

rQ.
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two men are standing there is where they told me
it was, and here where this man stands is where
it started to go up- the hill.
Q. 23 In other words, they showed you about the place
where this one man is standing is where the truck started up on
the hill and it landed out here where the two men are standing?
A. Yes, sir, that's the way I understood it.
Q. 24 This is the curve down below tnese two cars?
A. Yes, sir.
Q. 25 There is a wide shoulder along this curve on the
right hand side. isn't there?
A. Pretty wide.
Q. 26 Did any of them point out to you the pJace
wher~ the truck got off the hardtop?
A. I don't know that they did.
Q. 27 · But anyway where the single man is standing is
where the truck took to the cliff and landed about where the
two men are standing?
A. That's the way I understood it.
Q. 28 . Now, this photograph No. 3, shows most of the
toad or more of the road than any of them so far, and as I
understand it, this photograph was made from up above and
shows the road where the truck landed and also down below to
the qurve?
A. Yes, sir.
Q. 29 Could you point out that place, or about where
it landed?
A. Alon.g there.
page 121 ~ Q. 3 o Then the car cleared the C;Urve down
here and come on around and wrecked not very
far from where the upper man is standing?
A. That's what they told me.
Q. 31 And from this curve o-n up. by where it wrecked
and up here it is almost level?
A. It is ·up-grade a little bit.
Q. 3 2 Up grade or down grade?
A. Its up grade going up towards Contrary.
Q. 33 And that picture doesn't show any marks?
A. Not in that, its too far off for anything like that.
1 20
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Q. 3,4 Now, of course, this picture No. 4 on the baQk.,.
was made of the cab after the truck and the qab, and all had been
taken up to where Mr. Stinson lived, a mile or two up.?
A, · Yes, sir, tha(s above Contrary, its above Luther
Mutter' s. store.
Q. 3-5 And when they unloaded the cab, they !eft it
lying upside down?
A. It was laying there. just like that when I made the
picture.
Q. 3 6 A mile or two away from the place of the accidmt?
A. Yes, or maybe more than a mile..,
Witness stood aside.

L. G. MUTTER. havi-ng heretofore testified, was recalled for further examination in chief, testified as follows:
DIRECT EXAMINATION
By Mr. S. H. Sutherland:
Q. 1 Are you the same L. G. Mutter that was
on the witness stand this morning?
A. Yes, sir.
Q. 2 You have sat by and· heard Mr. HannibeI Compton testify concerning the photographs which have been intro·
duced in evidence in this case?
A. Yes, sir.
Q. 3 I notice that in Exhibit No. 6, or the photograph
which has on the back of it, No. 2, is a· man standing by himself alone on the left of the road, who is that?
A. _That's myself.
Q. 4 Where were you?
A. My feet were in the edge of the track where the mark
started off the road.
Q. 5 Where it started up around the faqe of the cliff,.
the track?
A. Yes, sir.
Q. 6 Who are the next two men?
A .. Mr. Fuller and Mr. Sutherland.
Q. • 7 And who was the fartherest one up there?

page
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-A. Mr. Jack Harman.
Q. 8 Were y,ou present when all these photographs
were made?
A. Yes, sir.
Q. 9 On photograph E~ibi.t No. ,, or the one that
has on it No. 1 o, does that show the in.arks around the hillside as you testified about?
A. Yes, I can see if in two pl.aces.
Q. 1 o Well, you step up there and take y_o:ur
page I 2 3 r pencil and show the jury the places, the marks Pill
the ground that .are represented on the photographs?
A. Yes.
Q. 11 Right here is the :marks..of the truck, where this
big black mark is, right here is the mark where it left ithe highway, this little black mark, and this white is the last nia-rk on
the bank Y,O·U .can se.e, that's wbe.i:e the cut is abo:u.t three inches
deep, it shows to be longer than it does here, its .a.bout ,eight
inches long.
Q. 12 Is that the one three inches wide?
A. Yes, sir, and that's the blaok mark in .this white here.
Q. I 3 Now, I will show you Exhibit No. 3, which i.s
on the back marked No·. 1 1, and I will ask you to show the
jury where that same black mark :is -on it?
A. Right there (indicating), this picture was made
straight across from facing the hill, there .is the b~ck -matk and
there ,is the ,cu.t .in.
Q. 14 Now, .I will show you E.xhi.bit No. 4, w.hi~h
has on ,the back, No. 1.2, and will ask you if you .can show the
jury that same black mark .on .it?
A. No, it.s doW:n t.he road a little too far, · its right in
there, but.then .it don't show.
Q. 15 I mean the upper mark?
.A. It .doesn't '.show .on this one, -its too much like the cliff
~n up the road. There .are just the two that it shows .plah1 o.~.
Q. 16 I will show you then, Exhibit Ne:>. 5, and will
ask you if you can see whe.re the mark, which you claim was
where the truck went up·the side of this cliff?
page
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A. Yes.
Q. I 7 Point that out to the jury.
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A. Right here is the mark where it went across.
Right there is where the last cut in was made with the truck
before it come off the bank. That's where the spring or whatever it was made the cut.
Q. 1 8 In Exhibit No. 6, does it show the ma.rks in that?'
A. No, that doesn't show the marks up, its too far
away.
Q. i 9 Are you familiar with the distances along there
from the place down to the mouth· of Garden to where this.
sqhool building was?
A. Yes, sir, its close five miles from my pface.
Q. 20 From Contrary?
A. Four miles.
Q. 21 From the piace where this injury occurred down
to Clarence Dye's store?
It would be around two and a quarter miles.
Q. 22 And from Clarence Dye's store on down?
A. One mile.

A:

Witness stood aside.

S. D. FULLER, who was on the witness stand, being reqalled for further examination in chief, testified as follows:
DIRECT EXAMINATION
By Mr. George Sutherland:

Q. 1 The next day after this wreck occurred, did you
notice in the road near where the truck stopped, more than one
place where the oiL from a car or truck had pourpage 125 ~ ed out on the highway?
· A. Yes, sir, there was a place down this way, I
guess maybe five or six feet where oil had poured out in the
highway.
Q. 2 You mean that there was oili in the highway six
feet down the river from where the truck stopped?
A. Yes, sir.
Q. 3 I will ask you to tell the jury· whether or not that
was the largest place on the highway that the oil had poured
out?
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A. Yes, sir, it was, it spread, it was more in the center of
the highway._
CROSS EXAMINATION
By Mr. Combs:

Q. 1 Do you. mean Mr. Fuller, that this oil you saw
was ·about six. feet from the body of the truck or about six feet
from the .cab?
A. Well, it was up about the center of the highway~
the oil was, about six feet from whe·re the other ,truck laid.
Q. 2 The other truck?
A. The truck that·wrecked.
Q. 3 Do you ·mean about six .feet where the cab of the
truQk was or six feet from the rear of the truck, or where?
A. Along about the center of the. truck.
Q. 4 It was not under any part of the truck then?
A. No, sir.
Q. 5 Did ypu notice a1w oil, gas. or anything there
where the truck was?
A. Yes, sir, there was oil and gas, you could see
page 126 ~ the oil and smell the gas where it was running·
out of the w.recked truck.
Q. 6 Wh~re the truck was 1ying?
A. Yes.
.· ··Q 7 . And it was six feet below the truck?
A. ··Yes, sir.
I

'

RE-DIRECT EXAMINATION
By Mr. Sutherland:

Q.
there? ·

1

Do you know what caused the oil and gas down

A. I think it was coming from the truck that bumped
into the wreck. The miners were coming along with the pickup and it bumped into· this wreck and the right side of the
bumper dropped down.
. ..
Q. 2 Did the wreck that the pick-up truck had, did
that ~appe~ while you were .there?
A. Yes, sir.

..
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Q.' 3 1 And that the oil from the piqk-up truck run out
and made this big place, you think? ·
A. I think so.

RE-CROSS EXAMINATION
By Mr. Combs:

Q. 1 I hadn't heard that before, you mean another
truck came along after this wreck and ran into the wrecked
truck?
A. Yes, sir, it was a night shift crew from Oakwood, and
they helped us lift this truck up..
·
Q. 2 And the wrecked truck, there had been
page 127 ~ some gas and oil ran out of it?
A. Yes, sir.
Witness stood aside.
By Mr. Sutherland.
I believe that is all, Mr. Combs, except we will want to
get the spring and introduce it later.
By Mr. Combs:
You can get the spring and bring it in.
WHEREUPON, motion was made by the plaintiff
that the jury be p~rmitted to view the premises, which
leave was granted, and the jury was taken by the Sheriff.
to view the premises.
Adjourning time having arrived, court is now adjourned
until tomorrow morning at nine o' cloQk.
Thursday Morning
January

20,

1944

9: oo O'Clock

MORNING SESSION ·
GUY MUTTER, the next witness called for and on behalf of the plajntiff, was examined and testified as follows:
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DIRECT EXAMINATION
By Mr. George· Sutherland:

Q.
A.
Q.

What is your name?
Guy Muttter.
2
How old are you?
A. Twelve.
page I 28 r Q. 3 Are you the son of Luther Mutter and a
brother of Shirley Mutter?
A. Yes, sir.
' Q. 5 Did you come to the Garden Creek School with
Shirley Mutter the night they had. a basket ball. game down
there?
A. Yes, sir.
Q. 6 Can you tell the names of the parties that came
with you in this truck?
A. Shirley Mutter, Otis Stinson, Howard McGlothlin
and Cinda Harman and Clarence Stinson.
Q. 6 Did you stay down at the school house till the
ball game was ·over?
A. Yes.
Q. 7 Then what did you do?
A. Come. back and got in the truck and went to Clarence
Dye's and stopped and I don't remember from there on.
Q. 8 Did you get anything at Clarencie Dye's?
A. Yes, sir, I drunk a milk shake and ate an ice cream.
Q. 9 Do they sell beer there at Clarence Dye's?
A. Yes.
Q. 10 Now, where were you when you .can remember
the next thing after you were at Clarence Dye's?
A. I remember Monday morning I was in the hospital
and Dad told me he was aim to feed me.
Q. II Do yqu have any brothers?
A. Yes, sir, I have one.
Q. 1 2 Do you have ~ny sisters?
A. Yes, sir, I have two now, living.
Q. 1 3 Is either of your brothers or sisters married?
A. Yes, sir, one.
page I 29 t Q. 14 Your sister?
A. Yes.
1
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Q. 15 What is ,the name of your married sister?
A. Its Maxie Davis now.
By the Court:
Q. Son, when you left the restaurant, when you left
Dye's restaurant down there, what did you do?
A. I don't remember leaving there.
Q. You don't remember leaving there at all?
A. It seems like me and Clarence were racing for the
bucket that was in the truck to sit down in.
Q. That was in the wreck?
A. Yes.
Witness stood aside.
LUTHER MUTTER, rcealled for further direct examination, testified as follows:

DIRECT EXAMINATION
By Mr. George Sutherland:
Q. 1 Mr. Mutter, 1s that the right front spring that
was on the truck?
A. Yes, sir.
Q. 2 Is it irt praqtically the same condition it was the
next morning after the wreck when you saw it on the truck?
A. Yes, sir.·
·
Q. 3 Which is the front end?
page .1 3 o A. That's the front end the way it is there. The
front end of the right front spring, the main leaf
is in good shape yet. The four or five leaves under it are bent
down in a 45 degree angle. The rear end of the spring, themain leaf and the next one are broken.
Q. 4 Do you have the two pieces that are broken?'
A. Yes, sir, they are laying right under i_t there.

· CROSS EXAMINATION
By Mr. Combs

Q. 1 Mr. Mutter, it was the front end of that spring
which was the right hand front spring that has the leaves bent
down, isn't it?
·
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A. Yes, sir..
Q. 2 There was only one spring on that truck that was
broken in any way?
A. Yes, sir.
Q. 3 And that's the one we have h£re?
A. Yes, sir.
Q. 4 And on the rear end of that spring, the mam
leave and the next are broken in it?
A. Yes, sir.
Q. 5 And that spr.ing, I believe, set length ways of the
· truck?
A. Yes.
Q. 6 The part of the spring that's broken m two is
bent down?
A. Yes, sir, its the back end of the spring.
pa_ge 1 3 1 ~ By Mr. Sutherland:
.
We desire to introduce the spring, which is identified by a shipping tag, with the initials "L. M., January 20,
I 944," which was filed as requested.
Witness·stood aside.
By Mr. Sutherland:
We are through, your Honor.
WHEREUPON, the defendant, in the absence of the jury,
moved the Court to strike out the evidence of the plaintiff,
which motion is as follows:
The defendant moves the Court to strike out the evidence
of the plaintiff for the following reasons:
The only negligence that is attempted to be proven against
the driver of the truck is:
( 1) That he drove off of the hard surface as he came
arqund the curve, and
(2)

That he was driving too fast.

The tracks may have shown that he did drive off of the·
hard surface, but that does not co-nstitute even negligence in
this .case, much less gross neglig~nce. (See the case of Boggs

/

Supreme Court of Appeals of Virginia

u6

J. C. Jennings
v. Plybon I 5 7 Va. at page 3 3, where it is speQifically so held).
And this {s true, even if we presume that Ottis Stinson was driving at the time, but we do not know even that. he was driving.
neither is the.re the slightest evide,nce of what <;aused him to
drive off of the hard surface, even if we grant that he was
driving.
page

32

t (2)

The evidence of the speed the driver was
making is indefinite and uncertain and does not
even convince a reasonable and fair minded person that
he was speeding or driving too fast· at all. True these were
marks on th side of the cliff on the left hand side of the
road, high up on the ban}<., but it is evident that th'ese marks
and signs, if made by · the truck in question, were made after
the driver, whoever he was, had lost .control of. the truck. In
the qase of Boggs v. Plybbn, cited above, after the driver lost
control of it, the car hit a telephone pole and a fence, but losing control of the car is what caused that; and if there was any
negligence in the case at bar, it was in the doing of the.· ~bing that
caused the driver to lose control of the truck, a.nd there is no
evidence at all of what .caused the drive.r to lose control of the
truqk unless it was driving off of the hard surface on to the
soft shoulder of the road, which does not amount to ordinary
negligence, much less to gross negligence, as stated in the Boggs
v. Plybon case above cited.
I

By the Cour,t:
The motion will be overruled.
By Mr. Combs:
We except to the ruling of the court.
WHEREUPON the Defendant introduced the following
evidence in his behalf:
DEFENDANT'S EVIDENCE
page I 3 3 t J. C. JENNINGS, the first witness called for
· · .,
and on behalf of the defendant, being first duly
sworn, was examined and testified as follows:

0
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DIRECT EXAMINATION
By Mr.. Combs:
1
Is your name J. C. Jennings?
Yes, sir.
2
How old are you, Mr. Jennings?
Twenty-three.
3 Are you in business anywhere in this County?
Yes, at Keen Mountain.
Q. 4 Do you remember the time or remember the accident that happened up there above Keen Mountain, in which
Otis Stinson and the three People were riding with him were
all killed?
A. Yes, sir.
Q. 5 What kind of business are you in?
A: Restaurant.
Q. 6 And were you in the re~taurant business at the
time this aqcident happened?
A. Yes, sir.
Q. 7 Whose restaurant did you buy out, if anyone?
A. Clarence Dye's.
Q. 8 So the restaurant that was spoken o.f as Clarence
Dye's restaurant, was really yours?
A. Yes, sir.
Q. 9 Do you remember these people that were involved
in the accident being in your restaurant?
A. Yes, sir.
·
page 134 r Q. IO About what time was it?
A. Close 1 1 o'clock.
_Q. 1 I About how long were they at your restaurant?
A. About 3 o to 40 minutes.
Q. 1 2 About how far is that from where this accident
occurred? .
A. About three miles, I expect.
Q. 13 Did they purchase anything while they were in
your restaurant that night?
A. Well, the girls drank an orange pop a piec,e and the
soldier boy a ginger ale and the Stinson boy a coca cola.
Q. 14 Was that all they drank?
A. They drank some more pop after that but I don't

Q.
A.
Q.
A.
Q.
A.

0
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.know what it was, I didn't wait on them, I waited on them
once and Mrs. Dye waited on them once·.
Q. I 5 Did they get any beer there that night, or did you
have. any beer?
A. I had beer but it was too late to sell beer.
Q. 16 What time do you have to quit selling beer?
A.· Ten o'clock.
Q. 17 Were any of the bottles that they bought these
soft drinks in colored brown?
A. Yes, the orange pop.
· Q. 18 Was it the orange pop the Stinson boy drank?
A. No, sir, a coca cola.·
Q. 19 Do you know whether or not there were an)r
beer bottles at their table?
A. Yes, sir, there were two empty beer bottles setting on
the table at the booth wqen they sat down.
Q. 20 Did they drink beer out of either of
page

I

35

t

these bottles?

A.

No. sir.
CROSS EXAMINATION

By Mr. Geoorge Sutherland:
Q. I Mr. Jennings, .can you tell the jury any other
customers that came to your plaqe that night and what you sold
them?
A. Yes, sir, I can tell you several people.
Q. 2 All right, name them.
A. Marie Minton came there and she drank a bottle pop
and another Minton girl just before these other .people came in
and they drank a bottle pop a piece and left out.
Q. 3 Can you tell the jury all the peoPle that came to
your place of business. that afternoon and came tq your· place
that evening and drank something?
A. I don't know about that.
Q. 4 Are you certain it was after 1 o o'clock, when
they .camel
A. Yes, sir, it was.
Q. 5 And they staid there 30 or 40 minutes?
A. Yes.
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Q. 6 How Icing had the beer bottles been there when
they sat down?
A. I don't know, I hadn't been there very long, I quit
work at the tipple at 5 o' Qlock.
Q. 7 You do know these people were waited upon
twice and you only waited on them once?
A. Yes.
Q. 8 And you can't tell the jury whether they were
waited upon three times?
..
A. No,. sir, they ·misht have been waited on .
page 1 3 6 r three times, I don't know.
Q. 9 And you say an orange pop bottle is the
same color of a beer bottle?
A. Its the same color.
Q. Io An orange pop bottle is brown?
A. Tazewell orange bottles are brown.
Q. I I All of them are brown?
A. Yes, sir, Tazewell's.
Q. 12 You do remember then of the.Stinson boy picking up a beer bottle where he sat down?
·
A. He Picked. up a beer bottle and gave it to me when I
went back to wait on them.
Q. 13 You don't know whether ,they had those beer
bottles or not?
A. If they had drunk them, I would have seen them,
because it is strictly against the law to drink it after that time
in the restaurant, and it was my business·to look after it.
Q. 14 And you know those bottles were setting there
before they came in?
A. ' Not definitely, I don't know, I didn't see them sitting there till they came in.
Q. 15 How long have you been running that business?
A. Since Decem her 1.
Q. 16 It was the s~cond day you were in there then?
A. Yes, sir.
Q. 1 7 Were you pretty well acquainted with these
people?
A. With the Stinson boy, and that's the·only one.l.knew
very well.
1
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Q. 1 8 And that's the only one you were acpagt: 137 r quainted with?
A. Yes, sir.
Q. 1 9 Did you see the two smalJ boys there with them?
A. Yes, sir.
·
Q. 20 Do you remember what you sold them?
A. Two chocolate milks.
Q. 2 1 Is that all?
A. That's all I sold them.
Q. 22 Well, did you see them leave there?
A. Yes.
·
Q. 3 Did you see them get in the truck?
A. No, I saw them leave out of my place of business ..
but I didn't see them get in the truck.
RE-DIRECT E){AMINATION
By Mr. Combs:

Q. 1 You saw you knew the Stinson boy?
A. Yes, sir.
Q.. 2 Was he drinking or intoxicated. that you could
tell?
A. Not that I qould tell.
Q. 3 Did you smell any whiskey on him?
A. No, sir.
Q. 4 How close were you to them?
A. They were waiting. in. the booth and I went over to
the booth and waited on them.
I

Witness. stood aside.
At this time, the further hearing in this .case is adjourned
till tomorrow morning due to the death of a sister of one of
the jurors.
page 138 ~

JANUARY 2.1., 1944
MORNING SESSION

MRS. LENA DYE, the next witness, being first- duly
sworn, was examined and testified as follows:
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DIRECT EXAMINATION
By Mr. Combs:

Q.
A.

1
Are you Mrs; Clarence Dye?
Yes, sir.
Q. 2 Do you remember the time that this accident
happened up there, Mrs. Dye?
A. Yes, sir.
Q. 3 I believe it happened the night there had been· a
ball game down at the Garden High School?
A. Yes, sir, we were all down there.
Q. 6 Were you at that game?
A. Yes, sir.
Q. 7 Did you see this Harman girl? The Stinson
boy?
A. Yes, we all sat on the same bench together.
Q. 8 Well, how well did you know Otis Stinson?
A. I knew him .right well, he had done a lot o( work for

us.

· Q. 9 Could you tell he was drinking at all down at the
game that night?
A. No, sir.
Q. 1 o After the game was over, its been stated they
came on up and stopped at Clarence Dye's restaurant?
A. Yes, sir.
Q. 1 1 Did you .come on up home before they did or
after they did, or when they did?
A. We got in and parked and about the time we
page 139 ~ got in the restaurant, they came in behind us.
Q. 1 2 And you were in the restaurant as long
as they staid?
A. Yes, sir.
Q. 13 Did you help wait on the cust~mers that night?
A. Yes, sir, I waited on them, and gave them two orange
pops. and two coco colas, and the little boys ice cream.
Q. 14 Was that all they got?
A. Yes, sir.
Q. 1 5 Did they get any beet there?
A. No, sir.
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Q.

16

Was it past time of the night that you could sell

it?
By Mr. Sutherland:
We object to that.

A. Yes. sir, it was past 1 o o'clock.
Q. 16 Do they sell any beer at that place after
o'cloqk?

10

By Mr. Sutherland:
We objec~.
By the Court:
Overruled.
By Mr. Sutherland:
Exception.

A. No, sir.
Q. r 7 Something has been said about the empty beer
bottles on the table at their booth, what do you know about.
them?
A. If there was any there I didn't see them.
Q. 1 8 They could have been there?
A. They could have been there but it was after
page 140 ~ ten o'clock. when we canie in and they·were play. ing the machine. if there was ony bottles sitting
there. I didn't see them.
Q. 1 9 How close were you to Otis Stinson that night
there at the restaurant?
A. Pretty close. I was pretty close to him. I waited on
them.
Q. 20 Could you smell any whiskey on him?
A. No. sir.·
CROSS EXAMINATION
By Mr. George Sutherfand:

Q. I Mrs. Dye. do you remember' of this boy Jessie
Roberts and his wife ~topping there too?
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A. I remember them coming in about the time these
other folks were leaving.
,
Q. 2 Do you remember that they sat down, in the next
booth to where Otis Stinson and McGlothlin and the two
girls stopped?
.
A. I don't know whiqh booth they sot down in. I don't
remember, there were several there, I didn't pay much attention to them.
Q. 3 Do you know whether the little boys sat in either
booth? ·
A. They were upon the stools in front of the .counter..
Q. 4 About how long did they stay there?
A. · They weren't there over 5 to Io minutes at the longest.
Q. 5 Do you know whether they were waited on more
thon once w bile they were there?
A. No, I don't think so.
Q. 6 You waited on them once and that's all you
noticed?
A. Yes, sir, that's aU I saw them.
page 141 t Q. 7 About how long did the ball game last.·
did you say?
A. We were down there a couple hours, I guess, one
and one-half to twc hours.
Q. 8 And at the half or intermission, most of the spectators get up and walk around and a good many of them go
-out in the hall and rest during that time, don't they? '
A. . I never noticed them going out, they could have, we
were all talking and rooting for the game.
Q. 9 That was a ball game between the faculty and
the regular team?
·
A. Yes, sir, the Mutter girl played and we were all rooting for her;· they could have gone out but I never noticed them.
Q. · 10 You stated that you were on the same seat with
the Stinson boy at the ball game, do you. know whether you.
were next to him or ;not?
A. My brother sat between us. We were talking and jabbering.
Q. 11 What is your-· brother's name?·
A. Cecil Hawkins.
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Q. 12 Where is your brother?
A. In the army and he was in ~n a furlough and we
were all down there that night.
Q. 13 Couldn't remember seeing the Stinson and soldier
boy with him leave your place with the girls?
A. Yes, sir, I seen them leav.e.
Q. · 1·4 Did you see them go· out and get in the truqk?
A. I didn't .see them after they got in the truck at all, we
were all talking and jabbering as they went out.
Q. 15 How long after they left until you heard
page 142 ~ of the accic;lent?
A~ Well, it couldn't have been but just a few
minutes because we were sti\l in the restaurant and some boys
came down there and told it.
Q. 1 6 Did you go up there?
A. Yes, sir, we went straight on up there.
Q. 1 7 You and your husband?
A. No, me and my two brothers.
Q. 1 8 Did you notice to see what time it was when you
got up there?
.
A. No, sir, I didn't, it was raining.
Q. 1 9 About how long would. you say it took you to
drive up there?
A. Just a few minutes.
Q. 20 1 believe you stated the kind of drinks you sold
to the Stinson boy?
A. 'Two coco colas and two o,ranges.
Q. 21 Was that orange crush or pop?
A. Tazewell orange in a brown bottle.
Q. 22 Its just an ordinary soda?
A. Yes, sir.
Q. 23 Do those bottles have any label on them?
A. Yes, sir, it says, "Tazewell orange" o:n the bottle. .
Q. -24 You don't recollect whether these labels had come
off or not, washed off?
A. No, sir, these don't wash off, its painted on.
Q. 25 Not a label?
A. No, sir.
page 143 ~ Q. 26. Not a label then?
A. No, sir, painted on.
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Q.

7 What is. the size of that orange bottle?
Its larger than a coco .cola bottle.
Q. 28 Its between a coco cola bottle and the size of the
ordinary beer bottle?
2

A.

A.

Yes.

Witness stood aside.
CLARENCE DYE, the next witness, being first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Combs:
Q. I Mr. Dye, were you at that ball game that night?
A. No, sir.
Q. 2 Were you at your place of business, whiqh, I believe, was then being run by this Mr. Jennings?
A. Yes, sir.
Q. 3 Were you there when these young people .came
back from the ball game going home?
A. No, sir, I went in as they were coming out the door.
Q. 4 You met them as they came out?
A. Yes, sir.
Q. 5 How well did you -know this Stinson boy?
A. I knew him real well.
Q. 6 Had you had any dealings with him?
A. Yes, sir, he had worked for me quite a bit, he work
ed for. me that same week.
Q. 7 Well, as you met him as he came out of
page I 44 -~ your place, did you have any words or any
business with him?
A. Yes, sir, he had been doing some hauling for me that
week, I was putting in a heating plant at the theater and I had
a lot of pipes and fixtures that were left over from the job and
he brought those pipes back over to the Buchanan-Williamson
Supply for me the day before tJ?e wreck, I believe, and I hadn't
seen him until that night and as I went in the restaurant, they
were coming out, and I have a little office there .and I stepped
in and he gave me this little credit bill from the Buchanan-Williamson Supply Company.

126

Supreme Court of Appeals of Virginia
Clarence Dye

Q. 8 Did you talk with him?
A. Three, or four words~
Q. 9 How close were you to him?
A. I was sitting in the chair and he handea me the qredit
memorandum.
Q. 1 o Could. you tell he was drinking?
A. Well, I would say I couldn't tell he was.
Q. 11 Could you smell any on him?
A. No, sir.
Q. 1 2 How long after that was it till this wreck happened?
A. Well, I couldn't say.
Q. 1 3 Give the jury an idea, you heard of the wreck a
few minutes afterwards, didn't you?
A. No, I didn't, be.cause there was another man with
me, we ~ere fixing up some business that night and we left, I
didn't.even hear about the wreck then.
Q. 14 As soon. as Otis Stinson got through
page 145 ~ talking with you and gave you what he gave
you, they all left, did they?
A. Yes, sir.
Q. 1 5 About how far was it from there to the place the
wreck occurred?
A. I don't think it was much over two miles.
CROSS EXAMINATION
By Mr. George Sutherland:

Q. 1 Mr. Dye, you stated Otis Stinson had been 'doing
some work for you, you don't mean he had been working in
this plaqe of business for you?
·
A. No, sir, hauling with the truck.
Q. 2 And he stopped by long enough to hand you this
memorandum to show he had brought this stuff back to Buchanan-Williamson SuppJy, something you had hired him to do?
A. That's right? ·
Q. 3 Do you know what age he was?
A. No, I don't.
Witness stood aside.
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A. J. STINSON, the next witness; being first duly sworn,
·
was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Combs:

Q. 1 You are the father of Otis Stinson that was killed in that wreck?
A. Yes, sir.
page 146 r Q. 2 You know the truck he was driving?
What was its .condition?
A. It was in good condition.
Q. 3 In every respect?
A. So far as I know.
.
Q. 4 Had you driven it a short time before that?
A. Just about an hour .or maybe two hours.
Q. 5 Before the accident?
A. Yes.
.
.Q. . 6 When .' your poy :was killed and these other
people, -that were killed in the wreck too, to what undertaker
were they taken? ·
· ·
. A. I just remember it was the funeral home run by John
Scott, at Richlands.
.
Q. 7 · That's about how far .from where this aqcident
occurred?
A. I guess it would be 1 8 or 20 miles, maybe.
Q. 8 Richlands is about 30 miles from Grundy?
A. About 34 I believe they call it.
Q. 9 · What kind of a driver was your son and how
much experience had he had driying?
By Mr. S. H. Su thedand:
I believe we will object to ~a~.
By the.Court:
Overruled.
By Mr. Sutherland:
Exception.
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A. Five or 6 years' experience driving, I believe.
Q. 1 o Was he an ordinary driver 'or good driver?
A. I called him a good driver, never had any trouble..
Q. r r Was he a .careful driver?
page 14 7

r By Mr.

Sutherland:

Now. we object to that.
By the Court:
Sustained.
CROSS EXAMINATION
By Mr. Sutherland:
Q. 1 Mr. Stinson, how old was Otis?
A. Eighteen years, r 7 days.
Q. 2 Mr. Stinson, after this accident, what was the
condition of that truck?
A. It was turned over in the middle of the road.
Q. 3 I mean as to its operation, was there anything
about ·it that you noticed that was not in good shape for running?
A. Oh, yes, there was a front spring broken and the
cab was mashed down flat, on the steering. wheel,· and the
radiator had a couple little small boles in it.
RE-DIRECT EXAMINATION
By Mr. Combs:
Q. I Mr. Stinson, after that wreck that night, what
was done with the truqk?
A. The wrecker picked it up and broµght it up to my
· place.
Q. 2 Up in front of your place?
A. Yes, up in front of my house on the left hand side
of the road, something near a mile and quarter above the
w-reck.
Witness stood aside.
page 148

r By Mr. Combs:
We are through.
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WHEREUPON, .counsel for Plaintiff and Defendant announced they had concluded the introduction of their evidence,
the foregoing being all of the evidence and exhibits introduced
on the trial of tliis tase.
WHEREUPON, the following proceedings were had in
the absenqe of the jury:
By M~. Combs:
I now desire to renew my motion to strike the Plaintiffs
evidence introduced in this case.
' ·
By the Court:
Motion overruled.
By Mr. Combs:
We except to the ruling of the .court.
WHEREUPON, Counsel for the Plaintiff presented to
the Court and requested that the jury be given Instructions A,
1, 2, 3, 4, and 5. The Court however, refused A and 4, but
substituted C for 4, to which counsel for the plaintiff excepted.

The instructions are as follows:
INSTRUCTION NO. A

(Refused)

The court instructs the jury that if you believe from a preponderance of the evidence in this Qase, that Ottis Stinson, the
driver of the truck, while he was at Garden School drank
whiskey, a~d soon thereafter, had in his hand a beer bottle at
Clarence Dye's pla.ce of business where beer .is sold, and there
was placed in the truck, beer, and about two and one-half miles
from Clarence Dye's place cf business, and in
page ~49 ~ about half an hour thereafter, in the night time,
he drove this truck around a 3 2 deg. curve, down
a 6 % grade, while it was misting the rain, through a fog, at
such a rate of speed, that the truck, weighing more than 5,000
pounds, ran out of the road, upon or along a sharp, and nearly vertic,al bank of the road, 9 feet or some above the road:
the right front spring of the truck gouged a place in the shale
rock of the bank of the road, two to three inches wide, 1 o to
1 5 in.ches in length, and one to 3 inches in depth, and the truck
stopped or came to rest bottom side up,- 97 feet from the place
.it left the road and stated up the road bank, then this is suf-

Supreme Court of Appeals of Virginia

130

ficient evidence of gross negligence of the driver of the truck.
Otis Stinson.
INNSTRUCTION NO.

1

(Given)

The court instruqts the jury that a case of gross negligence,
_like any other, may be proven by circumstantial evidence.
That circumstantial evidence is of two classes: ( 1) Certain,.
or that from which the conclusions necessarily follow, and
(2) Probable, or that from which a certain conclusion does
not neqessarily follow, but is probable only, and the desired
conclusion is reached by a process of reasoning, or from th~
combined force of a number of circumstances collectively. Both
classes are admissible in a .case of gross negligence; and either
may suffice to prove it. And when sucth evidence leads the
mind to a conclusion that it is more probable that an act was
caused by gross neglige.nce, than otherwise, it is as much the
duty of a jury, in such a case, to so find, cis if, the conclusion
was founded on direct testimony.
page
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INSTRUCTION NO.

2

(Given)

The Court instructs the jury that in order. for the plaintiff to recover, it is not necessary that he prove just how this:
misfortune .came about. All he has to do, is place befor.- you
facts which show it is more probable that it qould not have
happened unless ·the deceased, Ottis Stinson's conduct brought
it about, and the· misfortune would not have occurred unless
said Stinson, was, by the act which caused 1.t, guilty of gross
negligence, or wilful or wanton misconduct, than inno.cent or
ordinary negligenqe.
INSTRUCTION NO.

3

(Given)

The court instructs the jury that Ottis Stinso-n owed Shirley Mutter the duty to riot by gross negligence, or wilful oir
wanton disregard of her safety, add to the perils to be ordinarily expected on the trip from their home to the Garden
School ball game and back; and if he failed to observe either of
these duties, and thereby caused her de~th, you should find for
ilie~~ntiU
·
INSTRUCTION NO. 4

(Refused~

The court instructs the jury that neglig~ce is the doing or.
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failure to do that which a reasonably prudent person would
have done, or failed to do,. under the cirqumstances, because he
could foresee that his action was likely to result in injury to an··
ether er his property. And gross negligence differs from or.dina ry negligence, in degree only, thads, doing or
page 15 I ~· failing to do some act which is more likely to result in injury than mere negligence. Gro~s negligence is substantially and appreciably higher in magnitude.
than negligence. It is materially more want of care .than constitutes simple inadvertance. It is very great negligenc,2 or absence of slight diligence or want of scant care; but it falls short
of wilful or wanton action, which indicate a consciousness
of the person's action, and that from existing conditions in~
jury would likely or probably result from his conduct, or a
reqkless indifference to consequence's. Gross negligence, and
simple ~r ordinary negligence when applied to the affairs of
man, have a relative significance. What would amount to ordinary care in one case may under different surroundings and
circumstances be gross negligence. Therefore it is for you, in
this case, from all the facts and surrounding conditions to determine, whether the conduct of Ottis Stinson, the driver of
the truck, amounted to gross negligence, ·and if so,. and it proxi~
mately caused the death of Shirley Mutter, you should ffod for
the plaintiff.
INSTRUCTION C

(Substituted for 4 by the Court)

The Court instructs the jury that if they believe by a preponderance of the evidence that at the time of this accident,
Otis Stinson was driving the truck at such a speed and in suqh a
manner as to disregard the safety of himself and others, then
'under the law he was guilty of gross negligence, which entitles
the plaintiff to recover, should they believe that this was the
proximate cause of the death of the deceased, Shirley Mu,tter.
page·
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INSTRUCTION NO. 5

(Given)

· The Court instructs the jury that if you believe from the
evidence the plaintiff is entitled to .. recover. you should, in
fixing the amount tqereof. consider the pe~uniai;y .ioss sustain-·
ed by the father, mother, brothers and sisters of the de.ceas~d,
and what, under all'the· faqts and circumstances of the case you
deem a fair and just compensation by way of solace and com-
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fort for the sorrow, suffering and mental anguish occasioned
them by the death of Shirley Mutter; but not to exceed the
sum of Fifteen Thousand Dollars.
·

By Mr. Combs:
Counsel for the defendant objects to the plaintiff's instructions as follows:
To No. 1, because it is not the law and is .confusing to the
jury. I, do not think gross negligence can be proven from circumstanqes showfog probably the accident happened in a certain way.
To No.

2,

because it is not the law applicable to this case.

It is evident that we do not know and never can know all, or
even any of the facts and .circumstances which caused this accident, and the mere fact that a qar track was found off of the
hard top and on the shoulder of the road, and marks on the
side of a cliff which are merely presumed were made by the
truck, without any facts at all as to what caused this; are not
sufficient to justify the jury in finding that gross negligence
existed. We know these car tracks and signs were made after
something had .caused the driver to lose cont,;ol of the truck
and what it was that c,3used him to lose control of the truck is
the fact that we must know before the jury can
page . r 5 3 ~ determine whether he was guilty of gross negli. gence or not. The mere tracks or signs made
after he did lose control are not sufficient.
1

To No. 4, because it attempts to define gross negligence,.
but is more confusing than explanatory, and does not give a
proper or correct definition -of gross negligen.ce.
To No. C, because it is not the law and is .not applicable
to the c,ase.
WHEREUPON, the defendant presented to the Court Instructions Nos. r, 2, 3, 4, 5, 6, ·7, 8, 9, 10, and r r, and asked
that they be gi_ven the jury in this case. However, Instructions
4, 5, 6, and 7 were refused, while Instructions Nos. r, 2, 3, 9
and r o were given as offered, and Instructions Nos. 8 and 1 1
were modified as indicated by the italicized or underlined
words.. The instructions are as follows:
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(Given)

The Court instructs the jury that the burden in this case
is on· the plaintiff to prove gross negligence or a wilful and
wanton disregard for the safety of the plaintiffs
page I 5 2 r deceased, by a preponderance of the evidenqe, and
'
if the plaintiff fails to do this, then the jury
should find for the defendant.
INSTRUCTION NO.

2.

The court tells the jury that this is a case where the plaintiff's deceased was a guest of the defendant's deceased, the
plaintiff's dceased not paying for being transported in the
truck, and before the plaintiff .can recover anything, the burden is on him to show by a preponderance of the evidence that
the deceased, Ottis Stinson, was guilty of gross negligence, or a
wilful and wanton disregard of the safety of the plaintiff's
deqeased.
INSTRUCTION NO. 3.
The Court instructs the jury that ·the burden in this case
is on the plaintiff to prove by a preponderance of the evidence
that the negligence_ of· Ottis Stinson was the proximate cause
of the accident- and death complained of; and that his negligence was gross negligence, or showed a willful and wanton disregard fot the safety of the plaintiffs deceased, and the others
riding in the truck with him.
INSTRUCTION NO. 4

(Refused)

The court tells the jury tr..at gross negligenc;e is such negligence as shows a reckless indifference of consequences, or an
utter disregard for the life or property of another.
page 153

r INSTRUCTION NO.

5

(Refused)

The .court tells the jury that willful or wanton disregard
of the life or property of another must necessarily spring or
come from a bad motive, intent or purpose.
INSTRUCTION NO. 6

(Refused)

The court instructs the jury that it is their duty to try this
'

I

.
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case without being influenced by sympathy from the mere fact
that the plaintiffs dec,2ased was killed, for the jury as much as
the court, are under the solemn obligation of an path to decide
according to the law and the facts. Without negligence proximately causing the injuries complained of there can be no recovery at all, and even if the jury should believe that Ottis
Stinson was guilty of negligence, still there can be no recovery,
unless his negligence was gross or showed a willful and wanton
disregard for the safety cf the plaintiff's deqeased.
INSTRUCTION NO. 7

(Refused)

The court tells the jury that before the plaintiff can. re.cover in this case, he must show by a preponderance of the .evidence:
1st, That Ottis Stinson was the driver of the truck in
question, a~d that his negligence was the proximate. cause of ttie
injury complained of;
·
2nd, That he had knowledge of the circumstances or
situation causing the aqcident;
3rd, That he was able to avoid the injury or death complained of by the use of ordinary care and diligence, by means
at hand, and,
4th, That he failed to use such care and diligence to prevent or avert the danger, when to the ordinary man it was apparent that the injury was likely to occur.
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INSTRUCTION N0.8
( Modified and Given)

The court instructs the jury that if it appears from the
evidence that it is just as iikely that the injury and death complained of was caused by something else as it is that it was caused by the gross negligence or reckless and wanton operation of
the truck by Ottis Stinson, then tb~y must find for the defendant. The law requires a plaintiff to show by a preponderance
of the evidence that the injury complained of was caused by
some cause for which the said Ottis Stinson was liable; and if
it appears from the evidence that it. was as probable that the
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injury ·was caused by some cause for which Ottis Stinson was
not liable, then the plaintiff cannot re.cover~
INSTRUCTION NO. 9
The. Court tells the jury that even though they should believe from a preponderance of the evidence that Ottis Stinson
w~s driving the truck in question at the -time of the aqcident,
and that he lost control of the said truck, resulting in the death
of the plaintiffs intestate, still the mere fact that he lost control of it is net enough to establish gross negligence ..
INSTRUCTION NO.

10

The 5=ourt further tem the jury that eve~ though they
should believe from a preponderance of the evidence that thesaid Ottis Stinson was driving the truck at the time of the accident, and that he was exceeding the speed limit, that fact alone
is not sufficient to establish gross negligence ..
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INSTRUCTION NO.
(Given

as

11

modified)

The court tells the jury that even if they should believe
from the evidence that Ottis Stinson was driving the truck at
the time of the accident; j f they also believe from the evidence
that somethin·g happened constituting an emergency which
suddenly confronteq him, not brought on by his own gross
negligence, then all that qould be required of him was that he
do the. best he reasonably · could ·under the . cir.cumstances,
and if the jury believe he did this, they shoulq find for the defendant.
By Mr. Sutherland:
We object to the giving of No. 1 for the defendant because
it is not the law. Gross negligence does n.ot amount to a will.
ful and wanton act, but is a degree of negligence less.

We object to the giving of No .. 2 for the defend~~t, because, it is not the law. Gross negligence does not amount to
a :willful and wanton act, but is a degree of. negligen~ .less. .
Number 3 is obejccted to for the same reason, as it uses
the willful and wanton disregard.
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All three of these~ I,
tion C, which is the law.

2

and 3, are repugnant to Instruc-

Instruqtion 9 is objected to because it .calls the attention of
the jury to a part of the evidence and the·reby magnifies that
part of it. The same is applicable to Instruction No. 1 o.
Number I I is erroneous in that it leaves it to the jury to
say whether or not Otis Stinson was driving the truck at the
time of the accident. There was no evidence on which to base
that part of this instruction that supposes an emergency or ·a
sudden emergency.
WHEREUPON, Counsel for Plaintiff and De·~ fendant argued the Qase, and thereupon the Jury
retired to its room to consider the case, and re.turned into Court having found the following verdict:
page
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"We the jury find ·for the Plaintiff and fix the damages
Dollars. Mont Dales, Fc;:,reman.''

$500.00

By Mr. Sutherland:
We move to set aside the verdict of the jury and grant a
new trial because:
(I) The Court erred during the trial in the admission of
certain evidence offered by the defendant over plaintiffs objection and in refusing to admit certain evidence offered by the:
plaintiff.

( 2) The court erred during the trial in granting certain
instructions requested by the defendant over plaintiff's objection and in refusing c~rtain instructions requested by the plaintiff.
(3) The verdict of the jury is grossly inadequate and
such that indicate passion, prejudice, a misconception of their
duty on the application of the evidence to the facts and because it is wholly inadequate, contrary to the law and the evi- ·
den.ce.
By Mr. Combs:
Counsel for the defendant moves the Court to set aside the
verdict because:
1st,

Without evidenc.e to support it;
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Because· contrary to law and the evidence;

3rd, Because the court gave certain instructions for the
plaintiff over the objections of. the· defendant; and admitted
certain evidence for the plaintiff over the objection of the defendant and refused to admit certain evidence offered by the
defendant.
4th, Because the court refused certain instructions offered by the defendant.
By the Court:
Motion overruled.
By Mr. Combs:
We exc,:.?pt to the ruling of the Court.
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COURT'S CERTIFICATE

The undersigned, Judge of the Circuit Court of Buchanan County, hereby certifies that the foregoing stenographic report and transcript· of testimony, and other incidents of the
trial in the case of L. G. Mutter, Administrator of the Estate of
Shirley Elizabeth Mutter, deceased, v. G. B. Keen, Sheriff, Aaministrator of the estate of Ottis Stinson, deceased, embracing as
it does all the testimony adduced at the trial, objections to testimony, exceptions to rulings thereon; also embracing and setting
out all the instructions that were offered and given in the case:
and motions to set aside the verdict of the jury, was on the 2 I St
day of March, I 944, presented to. the undersigned Judge of
said Court for authentication, and the said transcript appearing
to be correct, full and complete in all respects, and it appearing that defendant's counsel, F. H. Combs, had notice in
writing of the time and place when this would be presented to
the Judge for his signature, it is hereby certified and authentic.ated as the true transcript of all the proceedings had at the trial
of said cause, and the same is transmitted to the Clerk of said
Court to be filed with and made a part of the record in said
case.
This the 29 day of March, 1944.
ALFRED A. SKEEN, Judge

(SEAL)
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Received this the 21st day of March, 1944.
ALFRED A. SKEEN
Judge.
CLERK'S CERT1IFICATE
Virginia:

In the Clerk's Office o.f. the Circuit Court for Buchanan
County, Virginia.
I, Jennings L. Cooney, Clerk of the said Court do certify
that the foregoing is a true and correct transQript of the record
and proceedings had in the law action, of L. G. Mutter, Administrator of the estate of Shirley Elizabeth Mutter, against
G. B. Keen, Sheriff of Buchanan County, Administrator of the
Estate of Ottis Stinson, and all things touching said action as
fully and completely, as they now exist among the records of
my said office.
I further certify that F. H. Combs, attorney of record for
. the opposite side had notice of the making of this transcript~
~nd that the same was being made !or the purpose of presenting the same to the Supreme Court of Appeals of Virginia for a
writ of error.
Given under my hand this the 12th day of May, 1944.
JENNINGS L. LOONEY,
Clerk ..
Clerk's Fee for this Transc.ript, $8.oo.

A Copy-Teste:

J. W. HUTTON,
Deputy Clerk ..
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