


























6 Supreme Court of Appeals of Virginia
Received May 25, 1944.
J. W. E.
Appeal granted. Supersedeas awarded. Bond $300.00.
JOHN W. EGGLESTON.
June 12, 1944 |
Received June 14, 1944.

RECORD

VIRGINIA.:

Pleas before the Circuit Court of the City of Portsmouth,
on the 8th day of May, 1944.

Portsmouth Restaurant Association, Ine., Complainant,

V.
Hotel and Restaurant Employees Alliance, Local No. 807 of
Portsmouth, Virginia, Defendant.

IN CHANCERY.

Be it remembered, that heretofore, to-wit: in the Clerk’s
Office of the Circuit Court of the City of Portsmouth, on the
28th day of February, 1944, came the complainant, by coun-
sel, and filed its memorandum for process, which is in the
words and figures following, to-wit:

To the Clerk of said Court;

Kindly issue process in the above styled suit returnable
first March, 1944, rules.

Mae Buell is pres1dent and Sally Martin is the treasurer
of the defendant corporation. .

JAMES G. MARTIN,
A. A. BANGEL

J
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page 2t The process referred to in the foregoing memo-
" randum, is in the words and figures following, to-
wit:

(CHAN CERY SUMMONS)

The Commonwealth of Virginia,
To the Sergeant of the City of Portsmouth Greeting :

YOU ARE HEREBY COMMANDED TO SUMMON Ho-
tel and Restaurant Employees Alliance Local No. 807, Ports-
mouth, Virginia, to appear at the Clerk’s Office of the Cir-
cuit Court of the City of Portsmouth, at the Rules to be
holden for the said Court, on the 1st Monday in March, 1944,
to answer a Bill in Chancely exhibited against it in the said
Court by Portsmouth Restaurant Association, Inc., and have
then and there this summons. Witness, Kenneth A. Bain,
Jr., Clerk of said Court, at his office, this 28th day of Feb-
ruary, 1944, in the 168th year of the Commonwealth. Ken-
neth A. Bam, Jr., Clerk. By Doris V. Major, D. C.

The Sergeant’s return on the foregoing process is in the
words and figures following, to-wit:

Executed in the City of Portsmouth, Va., this 4th day of
Marech, 1944, by delivering a copy of the Wlthm summons to
Mae Buell in Person who is the President of the within-

named corporation Hotel & Restaurant Employees
page 3 } Alliance Local No. 807, in which City an office of

the said corporation is located. R. E. Glover, City
Serg’t. By M. A. Owens, Deputy Serg’t.

Virginia:

In the Clerk’s Office of the Circuit Court of the City of
Portsmouth, at the rules held on the 1st Monday in March,
1944, came the complamant by counsel, and filed its Bill of
Complamt which is in the words and ﬁgures following, to-

wit:
To the Honorable B. D. White, Judge of said Court:

Plaintiff, Portsmouth Restaurant Association, Incorpo-
rated, a eorporatmn complaining, shows to the Court the

followmv case, to-wit:
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1. Plaintiff had a written contract with defendant, Hotel
and Restaurant Employees Alliance, Iocal No. 807, of Ports-
mouth, Virginia, a voluntary association, dated February
23, 1943, a copy of which is herewith filed as part of this bill,
marked exhibit A and by which contract, among other things,
defendant agreed that it would cause no strike nor picketing
during the life of said contract, which was to continue one

year from its date.
page 4} 2. In breach of said contract defendant called a
strike and picketed, in September, 1943, and plain-
tiff brought an injunction suit in the Court of Hustings for
the City of Portsmouth, to enjoin said picketing and in Sep-
tember, 1943, that Court entered a temporary injunction or-
der against picketing pending that suit.

3. Said contract, as appears therein, had a provision as to
tzéu'ltl)itrafcion of differences under said contract, reading as
ollows:

“Section 14. Any dispute as to the construction of any
of the provisions of this Agreement, either hereinbefore or
hereinafter stated, or any factual dispute arising out of or
under this Agreement, shall be referred to a board of arbi-
ters, said board to be composed of one representative to be
chosen by the employer, and one representative to be chosen
by the Union; but should the two said representatives fail to
agree, then, they shall choose a third member to sit with
them, and the decision of the said three arbiters shall be
final and binding upon the parties hereto. Provided, how-
ever, that should the said representatives of the employer
and Union fail to agree on a third arbiter within thirty (30)
days after the dispute arises, or should the said board of

three arbiters fail to reach a decision within sixty
page 5 } (60) days then the United States Conciliation De-

partment shall then suggest the names of three
person from which shall be selected a third arbiter in the
place and stead of the third arbiter selected by the repre-
sentatives of the Employers and Union, provided, further,
that the said periods herein allowed to the Arbiters may be
extended by a mutual agreement of the Union and employer
in writing.”’

4. In said suit, and without its jurisdiction, that Court
ordered that the parties arbitrate their difference under said
contract, although there was nothing to arbitrate under said
contract, defendant really wanting a new contract with a
closed shop clause, higher wages, etc. TUnder. protest: plain-
tiff appointed Nicholas Kostopulas as its arbitrator and de-
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fendant appointed Robert Smithson as its arbitrator and
John E. Dwyer was the third arbitrator. That Court’s order
as to arbitration being entered October 22, 1943, and reading
as follows, (the italics being added):

‘“This canse came on this day to be again heard upon the
papers formerly read and upon the evidence taken ore tenus
before the Court, and was argued by Counsel.

“On consideration whereof the Court doth adjudge, order
and decree that the parties hereto do submit to arbitration
pursuant to Section 14 of the written contract bearing date

on the 23rd day of February, 1948, the plaintiff
page 6 } and the defendant each naming an arbiter and in the

event they are unable to agree they shall appoint
a third person within five days from date, but should the two
arbiters fail to agree on a third one or in the event one is
selected and they fail to agree on their findings the two arbi-
ters selected by the plaintiff and defendant shall immediately
certify same to the United States Conciliation Department,
and request that it submit the names of three persons, one of
whom shall be selected by the two arbiters.

““And it appearing that the plaintiff has selected Nicholas
Kostopolus, and the defendants, Robert L. Smithson, it is
further ordered that they shall proceed without delay and
this cause is continued to October 28th, 1943, at 3 P. M. at
which time the said arbiters shall file in writing their report
to the Court.”’

And that Court entered another order on the 28th day of
October, 1943, reading as follows, (italics added) to-wit:

““This day came the parties by their Attorneys and the
plaintiff and its arbiter, filed their reports and the written
statement of what the defendants wanted to arbitrate and
the list of six names which had been submitted by the par-

ties, each naming three, from which to select a
page 7 } third arbiter, and the parties stated that they had

not been able to agree on the third arbiter, and the
plaintiff submitted that there was mnothing to arbitrate.
Thereupon the Court directed the two arbiters already se-
lected to request the U. S. Conciliation Department to submit
the names of three persons from which they were to select
one, and the plaintiff excepted, and then stated, subject to its
exceptions that it would aceept Bishop W. A. Brown who
had been nominated by the defendant, but the defendant then
refused to accept Bishop W. A. Brown and moved the Court
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to direct the two arbiters to request the U. S. Conciliation De-
partment to submit the names of three persons from whom
the one arbiter should be chosen, to act as the third arbiter
under the written contract dated February 23, 1943, as to
anything proper to arbitrate under said comtract; And the
Court ordered that such third arbiter to be so selected within
one week from the time the names are submitted, and if not so
selected the matter to be reported to this Court with any
reasons for not making such selection. And this cause is kept
on the docket for further proceedings.”’

No two of the arbitrators agreeing, Dwyer alone made a
so-called award to the following effect, and filed it with that
Court, to-wit:

page 8 } DECISION.

“Inasmuch as the Board of Arbitration has bheen unable
to reach an unanimous decision, it is incubent upon the third
impartial member of the Board of Arbitration to render the
decision.

“A review of all the facts presented in this case indicates
that there has been a serious lack of cooperation between
the employers and the Union in handling and disposing of
grievances such as were presented from time to time,

““None of the complaints presented by the Union seemed
to be of such grave consequence as to reulf in the action
which was finally resorted to in this case.

“It has been admitted that there were certain violations
of the contract by the Employers and, in like manner, there
have been violations of the contract by the Union. To spe-
cify each violation is not deemed necessary since the parties
themselves have conceded there have been violations.

“In discussing the matter of the reinstatement of those
employees who went on strike, the Association did not raise
any particular objection except that the Employers should
have the right to place any employee where they may deem
it advisable. To permit such action by the Employers might

raise the question of discrimination and cause a
page 9 } %rther outbreak between the Association and the
nion

‘¢ Ample provision has been made in the contract between
these parties to settle any grievance or complaint which may
arise. That the present situation has arisen is regrettable,
especially the Union’s action in calling a strike. This action
cannot be condoned or in any manner be lightly dismissed.
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If friendly relations are to be maintained between the Em-
ployers and the Union such actions will not and cannot be
tolerated when recourse for any just grievance can be had
by invoking the provisions of the contract.

‘‘As to the Employers’ violations of the contract, it should
be stated that when complaints or grievances are submitted
by the Union they should be disposed of as promptly as possi-
ble and if the Union is derelict in its duty to seek a final
solution of any complaint or grievance it wounld seem to be to
the best interest of the Employers to insist upon a final deter-
mination of such matters.

““In view of the foregoing, the decision of the arbitrator is
as follows:

1. That there have been violations of the contract by both
%m. Association and some its affiliated members and by the
nion.
¢¢2, That all Union Members shall be reinstated
page 10 } in their jobs, without prejudice, effective as of No-
vember 29, 1943. Also, that the status of all Union
members shall remain the same as it was prior to the strike
without prejudice by the Union to any member who remained
or returned to work. Also that those members of the Union
who are reinstated shall return to the same jobs they held
prior to the date of the strike, effective as of November 29,
1943.

JOHN E. DWYER
JOHN E. DWYER,
Arbitrator.

Dated November 24, 1943.”’

Said Nicholas Kostopulos was merely the arbitrator to ar-
bitrate under said written contract, Section 14 thereof, and
ordered by the Court to arbitrate thereunder, but without any
authority he signed a so-called submission dated November
15, 1943, prepared this plaintiff believes by said Dwyer, say-
ing that the matters to be passed upon were:

1. Alleged violations of Sections 2, 3, 4, 5, 11, 12, and 13,
of the contract entered into between said parties under date
of February 23, 1943.

‘ ‘“2. Reinstatement of approximately 42 em-
page 11 } ployees in their jobs’’, and saying if all three ar-

bitrators could not agree then the decision of said
Dwyer alone should be final and binding.
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'This agreement was without any authority, contrary to said
contract, and Court orders and null and void.

Said award was null and void, because it was not within
the pleadings nor jurisdiction of the Court, and was not within
said contract nor made voluntarily nor pursuant to said con-
tract, nor by a majority of the arbitrators (but only one) and
thf? agreement for arbitration was not authorized by plain-
tiff.

Said Court of Hustings by decree entered on the 30th day
of November, 1943, dissolved the injunction, and dismissed
the bill. The defendant withdrew its pickets so there was
no further reasons for appeal or injunction; and defendant
also shortly thereafter gave plaintiff written notice that said
contract would not be continued after February 23, 1944, but
would expire at that time; and thereafter, matters continued
quiet and apparently with the controversy ended, plaintiff
not recognizing said award, and no attempt being made to
enforce it, and no one thereafter applying for reinstatement
to the places they had deserted when they struck in Septem-

ber, 1943, except many persons who struck had,
page 12 } before said supposed award, separated from the
B Union and gone back to work as before; and after
said injunction was dissolved, only a very few persons who
had struck and picketed remained members of said Union and
away from their former work, to-wit: perhaps ten or twelve.
The restaurants continued to operate smoothly with loyal and
faithful employees and were not willing to discharge such
employees fo give places back to strikers and pickets who
had deserted for more than two months in violation of said
contract.

Thereafter, having waited a long time as if nothing would
be done, defendant, in February, 1944, filed a petition for the
enforcement of said supposed award with the War Labor
Board and that Board, through the Regional War Labor
Board for the Fourth Region, at Atlanta, Georgia, entered an
order February 19, 1944, copy of which is herewith filed and
marked exhibit B as part of this bill, directing the parties to
“Carry out immediately the arbitration award of John E.
Dwyer?”’, their order to take effect fifteen days thereafter, and
expressly providing however as follows:

“This Directive Order to be without prejudice to the right
of any party to the case to appeal to a court of competeiit

jurisdiction for a judicial determination of rights
page 13 } and obligations' arising out of the award and if
such a court sets aside the award in whole or in



Ports. Restaurant Asso., Inc., v. H. & R. Emp. Alli, ete. 13

part then such part of this Board’s Order as may be contrary
to the determination of the court shall be considered as of no
force or effect.”

Said contract totally expired on February 23, 1944, so there
was nothing for the order of said Board to operate upon, and
nothing for said supposed award, even if it had been vahd to
operate upon.

. 6. There is an actual controversy between the parties as
to the validity, meaning and effect of said supposéd award
and said order of said Board.

Plaintiff prays that said Hotel and Restaurant Employees
Alliance, Local No. 807, of Portsmouth, Virginia, may be made
defendant to this bill, that this Court will cons1der and make
declaratory Judoments, as to whether said supposed award
is valid or not, and the meaning and effect thereof, and also
as to whether said order of said Board is within its jurisdie-
tion, valid or void, and its meaning and effect; and that this
court will declare said supposed award and order invalid and
of no effect, and that such other and further relief may be
granted as may be adapted to the nature of the case.

A. A. BANGEL (by J. G. M.)
JAS. @. MARTIN, p. q.

page 14 } “EXHIBIT A”.
Union Agreement.

The following agreement shall, when signed by both parties
constitute a schedule of wag ges, hours, and working conditions
existing between Hotel and Restaurant Employees Alliance,
Local No. 807 of Portsmouth, Virginia, as ‘“‘Union”’ and
Portsmouth Restaurant Association Incorporated, (acting for
its members), hereinafter designated as “Emplover ”

Jurisdiction.

Section 1. The following workers came under the jurisdic-
tion of this agreement::. All white workers, both male and
female, engaged in the preparation and serving of food and
beverages, and the miscellaneous craft in their attendant
duties, but this does not mean thst’ cooks, dishwashers and
kitechen help must become members of this Union, but may if
they are acceptable to the Umon become members thereof.
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Union Help.

Section, 2. The Union grants®the Employer (Portsmouth
Restaurant Association), the following duration clause: That
all employees after the signing of this agreement is allowed
to either join the union or not without coercion by either side,
and when an employee can be replaced by a competent union
member, said union member shall be employed ; the employer

to be the judge of the competency of the employee.
page 15} Also the Union agrees that in the event of a

decline in business due to the ration goods that
now negotiations will be entered into immediately if so de-
sired by employer.

Hours.

Section 3. Day’s work: Not more than eight (8) hours
within twenty-four (24) shall constitute a day’s work. Not
more than one break in any shift, .

(a) All male employees shall not work over ten (10) hours
in any one day and shall have one day off in seven (7) days.

(b) All female emplyees shall not work over nine (9) hours
in any one day and shall have one day off in seven (7) days.

(e) Overtime: All work performed in excess of a day’s
work shall be deemed to be ‘‘Overtime’’ and shall be paid for
at the rate of time and a half.

(d) A manager shall be designated by the employer for

. each shift.

Meals.

Section 4. Employees working full time as set forth in
Section 3. shall be entitled to a Six Dollar meal ticket.

(b) Employee working four (4) hours or less shall be en-
titled to one meal of the value of fifty cents.

page 16 } Discrimination and Cessation of Employment.

Section 5. The Union concedes the right of the Employer to
discharge any employee for incompetency or failure to per-
form his or her work as required. No employee shall quit
without giving three (3) days notice and no employee shall
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be discharged without three (3) days notice, nor shall there
be any discharged without just cause.

(b) Seniority rights shall be a part of this contract. Dis-
charges and promotion shall be according to seniority of em-
ployee. The Union will submit to the Employer an estab-
lished seniority list of employees and new employees shall
begin their seniority rights on the first day of employment.
Leave for absence for employees shall be granted in case of
sickness, confinement or other reasons agreeable to Employer
and Employee. This leave will in no way effect their seni-
ority.

Interview of Employees.

. Section 6. The Business Representative of the Union shall
have the right to interview Employees on duty at any time
except during the busy hours of the day.

Wage Payment.

Section 7. All relief work shall be paid for at the rate of
, the one relieved. .
page 17}  (b) All regular employees shall be paid weekly,
by noon on Saturday in envelopes.

Union Insignia.

Section 8. The Union agrees to furnish to the Employer
without costs, Union House Cards, revocable upon any viola-
tion of this agreement.

(b) All Union Employees shall wear the Union button in
plain sight.

Vacations.

Section 9. Each employee who has been continuously in the
employ of the employer for a period of six months shall be
entitled to a vacation of three days for each six months con-
tinued service thereafter of three days, but such vacation
must be taken within or at the end of each yearly period, said
vacation to be with pay.
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Breakage.

Section 10. The employee shall pay for breakage at the rate
of one-half the cost price of any item, which costs more than
ten (10) cents.

Uniforms.

Section 11. Employers shall pay the expense of furnishing

and laudering a minimum of three (3) uniforms for each em-

ployee, per week. The employees shall be neat at

page 18 | all times while on duty, and shall wear suitable
hair nets.

Section 12. Employees receiving a higher rate of wages
than this scale or enjoying better working conditions than pro-
vided by this agreement shall not suffer any loss of wages or
conditions by the signing of this agreement.

Strikes and Lockouts.

Section 13. It is further agreed by the Union that no strike
or picketing will take place by the Union or the employees
associated with the Union while this agreement remains in
force or effect, and the Employer agrees that in the event
of a dispute between the parties to this agreement no lock-
out shall take place while this agreement remains in force and

effect.

Arbitration.

Section 14. Any dispute as to the construction of any of
the provisions of this Agreement, either hereinbefore or here-
inafter stated or any factual dispute arising out of or un-
der this Agreement, shall be referred to a board of arbiters,
said board to be composed of one representative to be chosen
by the employer, and one representative to be chosen by the

Union; but should the two said representatives fail
page 19} to agree, then, they shall choose a third member to
sit with them, and the decision of the said three
arbiters shall be final and binding upon the parties hereto.
Provided, however, that should the said representatives of
the employer and Union fail to agree on a third arbiter within
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th1rty (30) days after the dispute arises, or should the said
board of three arbiters fail to reach a decision within sixty
(60) days then the United States Conciliation Department
shall then suggest the names of three persons from which
shall be selected a third arbiter in the place and stead of the
third arbiter selected by the representatives of the Employers
and Union, provided, further, that the said periods herein
allowed to the Arbiters may be extended by a mutual agree-
ment of the Union and employer in writing.

Wages.

Section 15. The Portsmouth Restaurant Owners’ Associa-
tion, Incorporated, shall have the power and authority to
designate two (2) classifications of establishments. ° Those
which they classify in Group 1 are as follows: Saunders
Restaurant, Monroe Restaurant, Albany Restaurant, Red,
‘White and Blue Restaurant, U. S. Restaurant (4th Street) and
shall pay the following minimum wage scale.

Classification Per Week
Waitress (on Floor) - $12.65
‘Waitress (on counter) i . 12.65

page 20 } Fountain girls - Y 17.00
Sandwich 01rls I 17.00
Delicatessen girls B 17.00
Girls working four (4) hours or less per day 9.00

All not herein designated as first class restaurants are
herein Classified in group two and shall pay the following
minimum wage scale:

Classification C S Per Week
‘Waitress (on Floor) o T $10.35
‘Waitress (on counter) ' K ! 10.35
Fountain girls R 13.80
Sandwich girls b 13.80
Girls working four (4) hours or less per day 5.75

Cashlers will not be a part of this contract except in the
case of a cashier who is now a union member, she shall con-
tinue to enjoy the benefits of this agreement, if she so desires.
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Inexperienced Help.

Section 16. Employees in the classification of inexperienced
working for establishments that have been classified in Group
1 shall receive not less than Eight ($8.00) Dollars per week,
and those working for establishments that have been classi-

' fled in Group 2 shall receive a minimum wage of
page 21 } not less than $6.75 per week for their respective

duties and thirty (30) days shall be the maximum
that they shall be required to work in this classification.

Section 17. Should an employer find it necessary to dis-
charge an employee for dishonesty or other causes, any com-
munication in regard thereto should be addressed to the Hotel
and Restaurant Employees’ Alliance, Local No. 807, Ports-
mouth, Virginia, in a communication stating that the em-
ployee has been discharged for a good cause, and the repre-
sentative of said Local may inquire of the employer and other
communication shall be deemed as an absolutely privileged
communication,

Siction 18. Curb serviee girls are not included in this Con-
tract.

 This agreement shall remain in effect for one year and
thereafter from year to year upon the same terms and con-
ditions unless one of the contracting parties shall thirty days
prior to the end of any yearly period notify the other in
writing of its intention to terminate this agreement, or de-
sire a modification thereof, and which notice in the event of a
desired notification shall state in detail the desired changes.
If such changes shall be accepted by the other contracting
part, then they shall be incorporated into a new contract and
signed by the parties hereto.

IN WITNESS WHEREOF, the parties have
page 22 } hereunto set their hands and seals this the 23 day
of February, 1943.

PORTSMOUTH RESTAURANT ASSOCIA-
X TION, INCORPORATED,

v By (Signed) J. M. SAUNDERS

k (Signed) NICHOLAS KOSTOPULOS

; HOTEL AND RESTAURANT EMPLOY.

. EES’ ALLIANCE LOCAL NO. 807,
i Portsmouth, Virginia.

: By (Signed) MAE BUELL

. {(Signed) LILLIE KENDALL
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“EXHIBIT B”.

COPY.
REGIONAL WAR LABOR BOARD WLB—3539

Region 4
Date of Board Action:
February 18, 1944
Date of Mailing:
February 21, 1944
_ Parties Notlﬁed by telegram
February 19, 1944.

In the Matter of:
Portsmouth Restaurant Assoec.
(Portsmouth, Virginia)

and
Hotel & Restaurant Employees International
Alliance and Bartenders International League
of America, Local Union 807, AFL

DIRECTIVE ORDER.

1. The Regional War Labor Board for the Fourth Region,
acting as the duly authorized agent of the Natiinal

page 23 } War Labor Board in the exercise of the powers
vested in it by Executive Order No. 9017 of Janu-

ary 12, 1942, the Executive orders, Directives and Regula-
tions issued under the Act of Congress of October 2, 1942
and by the War Labor Disputes Act of June 25, 1943, hereby
orders the Portsmouth Restaurant Association and the in-
dividual members thereof and the Hotel and Restaurant Em-
ployees International Alliance and Bartenders International
League of America, Local #807, AFL to carry out imme-
diately the arbitration award of John E. Dwyer issued under
date of November 24, 1943. This Directive Order to be with-
out prejudice to the r1ght of any party to the case to appeal
to a court of competent jurisdiction for a judicial determina-
tion of rights and obligations arising out of the award and if
such a court sets aside the award in whole or in part then
such part of this Board’s Order as may be contrary to the
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determination of the court shall be considered as of no force
or effect.

11. This order shall stand confirmed as the Order of the
Nationgl War Labor Board and unless otherwise directed by.
the National War Labor Board, shall take effect 15 days
from February 19, 1944, unless in the meantime a petition for

T review is filed with the National War Labor Board,
page 24 } in which event this Order shall be suspended until

disposition of the petition for review, unless the
National War Labor Board otherwise directs, or has other-
wise directed, or the parties otherwise agree.

The Board which issued this Order consisted of the follow-
ing members: Messrs. Paul H. Sanders, and G. D. Humphrey,
Public Members; Lipscomb Davis and T. G. Woolford, In-
dustry Members; and B. F. Gage, and Paul Aymon, Labor
Members. Mr. Woolford dissented. Mr. Davis did not vote.

M. T. VAN HECKE (signed)
M. T. VAN HECKE, Chairman.

And at another day, to-wit: At the Circuit Court of the
- City of Portsmouth, held on the 24th day of April, 1944.

This day came the defendant and asked leave of court to
file its Special Plea in the above styled cause, which being
granted, the same is accordingly this day filed.

The Special Plea referred to in the foregoing
page 25 } order, is in the words and figures following, to-
wit:

PLEA OF DISMISSAL OF FORMER SUIT FOR SAME
MATTER.

The defendant, for plea to the said bill says that the said
complainant heretofore, to-wit: on the .... day of ........ ,
1943, exhibited his bill of complaint in the Court of Hustings
for the City of Portsmouth, a court of competent jurisdiction,
against this defendant, by which bill the said complainant
sought an injunction from striking and picketing against this
defendant, alleging that such action by this defendant was
in violation of a certain contract between the complainant
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and this defendant, which said contract was filed with the
bill, and there was a prayer for ‘‘Such other, further and
general relief in the premises as the nature of its case may
require.”’ :

As a result of the several hearings on said bill and the
answer of this defendant, decrees were entered in the said
cause on various dates, as follows:

Decree of October 22, 1943: ‘‘This cause came on this day

to be again heard upon the papers formerly read
page 26 } and upon the evidence taken ore tenus before the

Court, and was argued by counsel. On considera-
tion whereof, the Court doth adjudge, order and decree that
the parties hereto do submit to arbitration pursuant to See-
tion 14 of the written contract bearing date on the 23rd day
of February, 1943, the plaintiff and defendant each naming
an arbiter, and in the event they are unable to agree they
shall appoint a third person within five days from date, but
should the two arbiters fail to agree on a third one, or in the
event one is selected and they fail to agree on their findings,
the two arbiters selected by the plaintiff and defendant shall
immediately certify same to the United States Concilliation
Department and request that it submit the names of three
persons, one of whom shall be selected by the two arbiters. .

And it appearing that the plaintiff has selected Nicholas
Kostopolas and the defendant, Robert L. Smithson, it is fur-
ther ordered that they shall proceed without delay, and this
cause is continued to October 28, 1943, at 3 P. M., at which
time the said arbiters shall file in writing their report to the
Court.”’ .

Decree dated October 28, 1943: ““This day camie the par-
ties by their attorneys and the plaintiff and its arbiters, filed

their report and the written statement of what the
page 27 } defendant wanted to arbitrate and the list of six

names which had been submitted by the parties,
each naming three, from which to select a third arbiter, and
the parties stated that they had not been able to agree on
the third arbiter, and the plaintiff submitted that there was
nohing to arbitrate; thereupon ,the court directed the two
arbiters already selected to request the U. S. Concilliation
Department to submit the names of three persons from whom
they were to select one, and the plaintiff excepted, and then
stated, subject to its exceptions, that it would accept Bishop
‘W. A. Brown, who had been nominated by the defendant, but
the defendant then refused to accept Bishop W. A. Brown
and moved the Court to direct the two arbiters to request the
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U. S. Concilliation Department to submit the names of three
persons from whom the one arbiter should be chosen to act
as the third arbiter under the written contract dated Feb-
ruary 23,1943, as to anything proper to arbitrate under the
said contract; and the Court ordered such third arbiter to be
so selected within one week from the time the names are sub-
mitted, and if not so selected the matter to be reported to the
court, with any reasons for not making such selection. And
this cause is kept on the docket for further proceedings.”’
The report of John E. Dwyer, one of the ar-
page 28 } biters, was filed in accordance with the above de-
cree, and on November 30, 1943, plaintiff filed ex-
ceptions thereto, in the following language: ‘‘The plaintiff
objects and excepts to the report of John E. Dwyer, one of
the arbiters, filed in the clerk’s Office of this Court, and recited
in detail his reasons for such exception.

Decree of November 30, 1943: ¢‘This cause came on this
day to be heard upon the bill, answer and amended answer,
general replication, evidence taken ore tenus before the Court,
and exhibits, and the report of arbiter Dwyer filed with the
court, the exceptions of plaintiff to that report, and the sub-
mission to arbitration, and Robert Smithson also signed at
the bottom of said report in open court, and the cause was
argued by counsel; and the court inquired of counsel for
plaintiff whether plaintiff would reemploy and reinstate those
on strike as directed by said report, and counsel for the plain-
tiff answered in the negative.

On consideration whereof, the court doth adjudge, order
and decree that the injunctions in this cause be, and they are
wholly dissolved, and the bill is dismissed, and the plaintiff
shall pay the costs in this cause, To which rulings of the

_court the plaintiff duly excepted on the grounds that the rul-

ings were contrary to the law and evidence, and
page 29 | the plaintiff desiring to apply for an appeal and

supersedeas from this decree asked the Court for
a suspension for a reasonable time, twenty days or less, but
the court refused to grant any suspension whatsoever unless
the plaintiff would agree to pay the salary of girls now on
strike from the date of this decree, if supersedeas is not
granted, which plaintiff would not agree to.

It appears from the record that the preliminary steps to-
wards an appeal were taken, but abandoned.

All which matters and things this defendant doth aver and
plead in bar fo the said present bill of ecomplaint.

Wherefore, this defendant prays judgment of this honor-
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able court whether he shall be compelled to make any fur-
ther or other answer to the said bill, and prays hence to be
dismissed with reasonable costs and charges, in this behalf
most wrongfully sustained.

HOTEL AND RESTAURANT EMPLOYEES
ALLIANCE, LOCAL NO. 807, OF PORTS-
MOUTH, VA,

Virginia Mae Buell, President and
Sallie Martin, Treasurer,

I. B. PADWAY :

TOM E. GILMAN, Their Counsel.

page 30 } And now at this day, to-wit: At the Circuit
Court of the City of Portsmouth, held on the 8th
day of May, 1944.

This cause came on this day to be heard upon the bill,
special plea, in the nature of a plea of estoppel and on mo-
tion of the plaintiff, to strike out said plea, which motion was
argued by counsel; On consideration whereof, the Court doth
strike out said plea, but the Court being of opinion among
other that the contract set forth in the bill expired on Feb-
ruary 23rd, 1944, and that there is now no existing contro-
versy between the parties to be adjudicated, the Court, on its
own motion, doth dismiss the bill at plaintiff’s costs, to which
ruling the plaintiff objected and excepted. -

And the plaintiff desiring to appeal, this decree shall be
suspended for 60 days upon the execution before the Clerk of
this Court of a suspending bond with surety approved by said
Clerk in the penalty of $50.00.

page 31} May 9, 1944.

To Hotel and Restaurant Employees Alliance Local No. 807,
of Portsmouth, Va.

Take Notice, that at noon on the 17th day of May, 1944,
the undersigned will apply to the Clerk of the Circuit Court
of the City of Portsmouth, Va., for a transcript of the record
in the chancery suit of the undersigned against you, in which
a decree dismissing the bill was entered yesterday; in order
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to present said transeript with a proper petition for an ap-
peal and supersedeas to the Supreme Court of Appeals of
Virginia or to a justice of that court. X
PORTSMOUTH RESTAURANT ASSO-
CIATION, INCORPORATED,
By: JAS. G. MARTIN, Counsel.

May 10, 1944.
Service accepted.

TOM E. GILMAN -
of Counsel for said defendant.

page 32 } State of Virginia,
, City of Portsmouth, to-wit:

I, Kenneth A. Bain, Jr., Clerk of the Circunit Court of the
City of Portsmouth, in the State of Virginia, do hereby cer-
tify that the foregoing is a true transeript of the record in
the foregoing cause; and I further certify that the notice
required by Section 6339, Code of 1919, was duly given in
accordance with said section.

Teste: KENNETH A. BAIN, Jr., Clerk.
By: DORIS V. MAJOR, D. C.

A Copy—Teste: . .
‘ ‘ M. B. WATTS, C. C.
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