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TO: 

FROM: 

MEMORANDUM 

The Chief Justice 

Lewis F. Powell, Jr. 

DATE: February 15, 1972 

Lights in my Office 

During your absence last week, the electrician checked the 

lighting in my office and found it quite defective. 

They have on hand some florescent light fixtures, similar to 

those in Justice White's chambers, which can be put in my office on 

a temporary basis. They have in mind your plans to renovate and 

relight all of the chambers. The temporary relief for my chambers 

will not be incompatible with the long range program, and will not 

involve purchasing any fixtures or equipment. 

If this has your approval, they will install the fixtures on 

Saturday of this week. 

L. F. P., Jr. 
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February 19, 1972 Dinner Party at Court ~/-3 

Chief Justice and Mrs. Warren, Justice and Mrs. Reed, 

Justice and Mrs. Clark, and Brothers of the current crop: 

We welcome Lewis Powell and Bill Rehnquist and their ladies 

to these portals. You have now joined a select company for, in 

the whole history of the country, · only 98 preceded Lewis and 99 

preceded Bill. And some of those served only a few months or a 

few years. Having said that, I hasten to explain that we are a 

"select" company because we were selected and because we are 

here. We should have no illusions, and do have none, about the 

fact that Presidents could well have selected others in our 

places -- Justices who would have graced this Court. But we are 

the ones who are here -- not those others who might well have 

been. And so it falls to us to maintain the great traditions, to 

preserve the continuity of the institution, and to meet the new 

problems that arise. 

If the Court is great, it is because of its aspect as an 

institution. Like the other branches of government, it is made up 

of fallible human beings, but in some respects perhaps a little 

different from other fallible human beings who govern our 

country's destinies. We are perhaps even somewhat different from 

our brothers on the other Federal courts in the sense that we 

have no hopes or amibitions for something else. A Circuit or 

District Judge can properly hold hopes for higher appointment. 

For us, there should be none and there is none. To what could 

any lawyer, who has devoted his life to the law, aspire after 
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reaching this Court? It might even be reasonable to engrave 

over our doorway an acknowledgment that all who enter here 

have abandoned ambition for the future, for surely this is true. 

On the day I took office the President came to the Court to 

pay tribute to Earl Warren's great career of more than 50 years 

of public service and his service on this Court during one of 

the stirring periods in its history. He spoke eloquently, I 

thought, of something very central to the Court as an institution, 

when ·he said that the key to the Court's place in American life 

and our system was that it represented continuity with change. 

Continuity with change are words that might well be inscribed in 

our marble panels along with "Equal Justice Under Law." We can 

all agree on the essential continuity even as we may not agree on 

the time, the content and the pace of change. But if we view our 

task as being alert to these concepts, drawn as we are from 

varied backgrounds of experience and different regions of the 

country, the Court will remain a great institution and a great 

force for both stability and progress and a balance wheel in our 

way of life. 

It is perhaps because we reflect along these lines in our 

rare moments of relaxation that we find we are not merely tolerant 

of each other's errors -- we accept each other's positions 

because, however wrong, they are honestly arrived at not guided 

by even subconscious ambitions appropriate for those in the 

political branches where policy cannot be an absolute. There they 

correctly have constituencies to whom they must answer, as we 

have not. Our constituency is all the people and our guide is the 

Law. 
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And so it is that however strongly we feel at times, we are 

finally bound to know that we are equal custodians of a great 

charge to maintain this institution as it has evolved under the 

Constitution. And if we do that, even reasonably well, we will 

have done our part. 

So it is pleasant to be present to help welcome Lewis and 

Bill and their ladies to the Court and to say how much we look 

forward to working with them in the years ahead 

will be long and we know will be fruitful. 

years we hope 
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CHAMBERS OF 

THE CHIEF .JUSTICE 

February 22, 1972 
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MEMORANDUM TO THE CONFERENCE 

Re: Memorial for Mr. Justice Black 

The Memorial Ceremony for Justice Black was 

fixed for Monday, April 3, but Justice Douglas advises he has 

a commitment out of Washington for that day. 

Canvas sing various participants I find 

Tuesday, April 4, is not available for 
several participants 

Friday, April 7, is not available for 
Elizabeth and H. L. Black, Jr. 

This leaves Wednesday, April 5, or Thursday, April 6, 

and before we proceed further, please let me know when we gather 

this morning whether these two days are acceptable to the Court. 

Regards, 



lfp/ 88 2/22/72 

MEMORANDUM 

TO: The Chief Justice DATE: February 22, 1972 

FROM: Lewis F. Powell, Jr. 

Memorial for Mr. Justice Black 

I will be available em either Wednesday, April 5, or Thursday, 

Aprll 6. 

L. F. P., Jr. 

·. 



MEMORANDUM 

TO: The Chief Justice DATE: March 3, 1972 

FROM: Lewis F. Powell, Jr. 

Here is a reprint of Roger Traynor's address to the Law 

School at Dickinson College last June. 

It is one of the best commentaries on our times that I have 

seen. 

I have referred it to the American Bar Journal. 

L. F. P., Jr. 



CHAMBERS 01" 

..JUSTICE LEWIS F. POWELL,..JR. 

jb;prtutt <!fourl O"f fltt 'J!lnittb- ~tatts 
"a~Jrittgt~ Jl. <!f. 2!lpJ1~ ' 

March 13, 1972 

Re: Court Photograph 

Dear Chief: 

National Geographic is fine with me. 

Sincerely, 

tv _-1. rP 

'I'he Chief Justice 

lfp/ss 

cc: The Conference 
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March 14, 1972 

Dear Mary: 

Please have the following case put oo 
the discuss list for the Conference oo Friday, 
March 17: 

71-5908 Chambers v. Mississippi 

Sincerely, 

Miss Mary Burns 

lfp/ss 



CHAMBERS OF 

THE CHIEF JUSTICE 

.§u:prttttt Qj:llmt llf tqt 'Jitnittb .§tatttt 
~attqmghln. !9. Q):. 2llpJl.~ 

March 14, 1972 

Dear Lewis and Bill: 

Mter I had made some points at Conferences in the 
Fall of 1969, John Harlan came in and said with a smile, 11 You 
sound just like Felix. 11 Whereupon I thanked him for the 
extravagant compliment and asked, 11Just why? 11 The response 
was to send me a batch of memos Frankfurter had written in 
a vain effort to get the Court to change some of its less de­
sirable habits. 

I do not intend my efforts to be vain, and I did not 
leave the life of relative ease in the Court of Appeals to be 
frustrated. I do not expect the Court to accept my ideas 100% 
(I'll settle for 90%) but we must keep pressing, and those of 
us who are new are not wedded to the ideas and processes of 
the past. 

These memos will make good summer reading. 

Mr. 

Mr. Justice Rehnquis 
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MEMORANDUM FOR THE CONFERENCE 

By MR. JusTICE FRAXKFURTER 

If what follows does not carry its own justification, no 
introductory words of mine will help. From Term to 

~
Term I am reinforced in my conviction that we could im­
prove upon the men.ns for assuring due deliberation in our 
decisions. 

At the risk of wearisome repetition, I sn.y again that it 
. would greatly su;prise me if all of us· did not feel thn.t dis-
cussion at Conference of some of the more important 
cases last Term was not sufiicientl;z ~~d. This im­
plies no reflection on anyone. I certainly felt inade­
quately prepared at least as often n.s anybody. All I mean 
to co1~vey is that on occasion we were denied, in the very 
nature of the customary conduct of our business, adequate 
opportunit'Ytoreac"h-'a-solici -·Ii7d'g~YiE;~t'iJ;f~~ we voted 
on a case. Too often we discussed and voted on a case 
at a stage 'lj·hen fe.w, if any, Qf us coulclb.aY.§...CO.Ql~JQ...~?t~ips 
with the issues or had time to e~,Plore the relevant mate-
*-~--""""· .... ~. • • • ,,. _,_ .. , .,. - ,_,.., ..,,._. 'tt-- ·.•.•"II ~·•·•• fi.Oo. '"'• :~..., ar • 

rials, c~~1_?ld.el:~!~ .. ~~.2l~~~n~~~.2L.£l:iefs and arg~~l2J.~~ 
1 could easily give instances where son1e ot us certainly 
·would hn.ve voted with greater assurance if, at the time, 
we had had more adequate understanding. 

I hardly recall a case, except the decree in the segrega­
tion cases, n.s was true of the main decision, in which we 
postponed a vote after argument for further study. The 
exception is significant. Who will deny that this matur­
ing process in the segregation cases fully vindicated 
itself? 

Likewise we had more than one instance where the Jus­
tice to whom an opinion was assigned changed his vote 
on fuller study. Such change seems to me highly credit­
able to the judicial process and is bound to occur on occa­
sion, even after thorough exploration of a case at the bar 

I 
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or at Conference. But certainly such shifts of view have 
a direct relation to the thoroughness of consideration be­
fore the formality of a vote. Assignment of an opinion 
on the basis of a Conference vote is bound to give con­
siderable momentum to the views in1plied by the assign­
ment, even though formally they may have been tenta­
tively expressed. And how many of us, not writing in a 
case can say with assurance that we would not have 
changed our minds more often had we had an opportunity 

1 ~rr;ipe"l~~J~§Y.,G'~}t~q~~"Ugi;i"Y?" .,. .. · ....., 
Of course we cannot all examine every case with the 

care required of the writer of the Court's opinion before 
voting on it. Nor am I suggesting the postponement of 
voting to the Greek calends. I am not so foolish as to 
think we should aim at perfection. But in view of the 
state of our business we should be abJ~J..o ha~.Jnore t~19~e 
f ~ ms.i1H.9Ll?T2.9~§i9.i .,~l~pj £:UU$A~.a.ch ... ca~~ ... !:!.1~ ha_s....t<2.~ 
orten in the past been available. The job of adjudicating 
t11~o~t~~;~ti;1g'cM~'Se~··ti{;'t ·~o~~;e before this Court is not 
unlike the work of scientists and philosophers. It is 
rarely accomplished l;:!,a E~~~:1 .. 2.Li!:.~gi~~U2~· Ideas 
have to be incubated and brought slowly to maturity. 

To that end, I suggest consideration of the following 
promising, even if minor, modifications in our practice. 

1. Investigation of doubtful cases prior to vote-tak­
ing.-Normally the Court now votes upon every argued 
case the first time it comes up at Conference. Frequently 
the ~ews wliidi' underlie such a vote derive from too 
limited consideration and necessarily express a tenuous 
judgment. In these instances, would it not be desirable 
that the case be assigned for a full report on the issues 
without taking a vote? Psychologically it makes con­
siderable difference that a writer is under explicit instruc­
tion to act as a reporter to explQre alJ.d to repQ,d. the result 
of hisstudy, instead of being the draftsman of views for a 
conclusion reached with the formality qf a voj_e. This is 
not the less true because at times a change of conclusion 
from the vote is forced upon the writer by further study. 

I' 
'~.' ' "' 
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2. Fuller consideration of difficult or complicated cases 
prior to discuss·ion at Conference.-The present practice 
is to vote, as a rule, on all cases heard on the clays imme­
diately preceding Conference. In the cases which present 
more or less familiar issues, or are adequately briefed and 
argued at the beginning of the week, this schedule affords 
sufficient consideration preceding Conference. But there 
are cases, and not too rarely, in which the real difficulties 
emerge for the first time in argument or at Conference. 
Especially if such a case is argued toward the end of the 
week, it cannot be fully considered the next day or t·wo. 

J 
Our present schedule needlessly crowds the mind and 
thereby tends toward premature JUdgment. Would the 
desira5le pressure for keepmg the busmess of the Court 
moving be harmed if it became the practice that cases 
argued after Wednesday be put over to the week follow-

? ing, unless the cases are obviously easy of decision? (This 
will be so-unless we have taken cases we should not 
have-only where ti1el'(i",'Ver"coi:1r't'"i8 i?'ali~ ii; error- or 
wnere there is conflict and one of the""courts was clearly 
wrong.) I am not unaware of the advantage of consider-
ing a case under the impact of freshness. But freshness . f 
presupposes adequacy of what it is that is fresh. Too 1 /"A>,..~~ 

1
' often our consideration has not had the impact of kno-;I: vv 1 

•• 

edge and understanding needed for sound JUctgmen£. ) J1.. 
3. 'More adequate consideration o} maJonTy and dis-

senting opinions.-Opinions that often take weeks in 
preparation deserve more than scanty attention. The 
terms on which a conclusion is reached-what is said 
and how it is said, what is not said and what is implied, 
!!~~~2-~~.m-t.hat..is..gm,~r,:;tJ.td.-may be not less im­
portant that the so-called result. Yet at times the Court 
hands down decisions on a Monday although a majority 
opinion, or a weighty dissent, was not circulateg .u.util 
go~~WP~~£~....2L.~·!1£2il~r.u.o.9n-.• ~c;.e.ding. Would it 
not be salutary to have an unwritten rule. that normally 
a decision will not be handed down in which the Court's 

· opinion, or a substantial individual opinion (concurring 

1: '\'•' ,.' 

.- t'l. I l a {;f(d h "• 0 'n . .:> 

~c)- f~r- JO 

a. 0-; l..s -



{ 

4 

or dissenting), has been circubtecllater than Wednesday 
noon? 

Would it not also be desirable that, by common under­
standing, we would not send in our return.s, when duly ap- ) 
prisecl of an impenclfng dissent, until the differing views 
are before us? Here, too, there are confhctlllg considera­
tions. The writer of the Court's opinion naturally would 
like to know where he stands, and he should be advised 
as promptly as possible. On the other hand, a dissent 
of which notice has been given might, on reconsidemtion 
of the cases in light of the dissent, cause, if not a change 
of vote, modification of the proposed Court opinion. I 
myself have usually resolved this conflict in favor of 
prompt return when I voted with the Court, which is the 
old practice, I believe. I should prefer, however, · to be l 
freed from the pressure of my desire to relieve the writer of 
the opinion of suspense, by a common understanding that · 
returns be normally delayed for forty-eight hours to give 
dissenters an opportunity to notify their brethren of their ~ 

intention to prepare an adequate dissent and withhold s 
returns to await such dissent. 

I respectfully submit these suggestions in the belief 
that it can at any rate do no harm to re-examine our way 
of doing business. Self-criticism harms no institution. 

September 16, 1955. 

:·, 

'. 
' 
I 
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MEMORANDUM FOR THE CONFERENCE 

From MR. JusTICE FRANKFURTER 

Even before I came on the Court, I had good reason 
to believe that the course of proceedings leading to adjudi-

. cation was not all th:at it might be. My grounds for 

) 

feeling that the deliberative process was inadequate de- ! 
rived from the intimacies I had enjoyed over the years 
with Justices Holmes, Brandeis, and Cardozo. My own 

. . experience on the Court has enforced my conviction that 
we could readily improve on the means for insuring due 
deliberation. To that end I have for some time, from 
Term to Term, circulated memoranda submitting sug­
gestions, with a view not to their adoption but to their 

/consideration. Even though these memoranda have been 
stillborn, I continue to feel that there are inadequacies 
that call for correction. I am duly mindful of the wisdom 
'behind the whimsey, "everybody's out of step but 

(

\Johnny," but indifference is not refutation, and neglect 
of my prior circulations may only mean that the press of 
other business has derailed their consideration. I there­
fore think it appropriate to continue to submit my sug-
gestions to the Conference until time is found for their 
consideration. It is consid.eration I seek, not agreement.~ 

What follows is ir1 substance what I ' have heretofore 
put to the brethren. 

I. 

Normally the Court now votes on every argued case 
the first time it comes up at Conference. At the risk of 
wearisome repetition, I say that it would greatly surprise 
me if all of us did not feel that discussion at Conference 
on some of the more doubtful, difficult, and important 
cases we have had before us has not .been sufficiently 
informed. This implies no reflection on anybody. I cer- 1 

tainly have felt inadequately prepared at least as often as 
., 

'· ·:1 I 1 

...... --... · .... -·· · .... 
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anyone. All I mean to convey is that because of the 
very nature of the customary conduct of our business, 
we have at times discussed and voted on cases involving 
important · or complicated issues at a stage when few, if 
any, of us could have come to grips with them or had 

· time to explore the relevant materials, considering the 
meagerness of briefs and arguments. Necessarily then 
our voting has derived from too limited a consideration 
and must have been based on a tenuous judgment. This 
situation may also occur in the occasional cases in which 
the real difficulties emerge for the first time at the argu­
ment or in Conference. 

There have been few cases, except the main decision 
and the decree in the Segregation Cases, in which we 
postponed a vote after argument for further study. The 
exception is significant. Who will deny that this matur­
ing proc~ss, proceeding in a designedly unhurried atmos­
phere, was fully vindicated in the final outcome of the­
Segregation Cases? 

Likewise, we have had more than one instance where 
the Justice to wl-i.om an opinion was assigned changed 
his vote after fuller study. Such change for me vindi­
cates the integrity of the judicial process, for, if reason 
is to guide, it is bound to occur on occasion even after 
thorough exploration of a case before and at Conference. 
But certainly such shifts of view have a direct relation 
to the thoroughness of consideration before the formality 
of a· vote. And how many of us, not writing in a case, 
can say with assurance that we would not have changed 
our minds more often had we had an opportunity to 
examine the issues in difficult cases more thoroughly? 

To deal with these problems, I suggest consideration 
of the following promising, even if minor, modifications 
in our practice. 

1. Investigation of doubtful cases prior to vote-talc­
ing.-In doubtful, difficult, important cases, would it not 
be desirable that the case be assigned to a Justice for a 
full report on the issues without taking a vote? The 

:·, 
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· occasions when the nature of the legal problems of a case 
makes it desirable not to reach conclusions by the Friday 
after argument will not be many. But these few may 
be compelling from the point of view of reaching a wise 
decision. In the relatively few instances when such a 
course is desirable the considerations for not coming to 
a vote are precisely those which may be decisive. I am, 
of course, aware that all votes are deemed to be tentative. 
Formally no doubt this is so. But it is not true J?SY­
chologically. It is one thing for ~a Justice to bec11arged 
\vitl1- 'fori11Uiating the views registered by a majority, even 
though they are said not to be definitive, and another 
thing for a Justice to be charged with exploring the prob­
lems in a case, free from the drive of a determined result, 
however denominated "tentative." The mental pres­
sures of the two situations arc bound to be very different. 

Moreover, another psychological factor comes into 
operation. What matters, and matters to a very im­
portant degree, in the disposition of a case is not only 
how cases are decided .but also the way in which a con­
~:_i~_i.<?.£~~-the dir~on and breadth and 
atmosphere of an opmion. This aspect of the work of 

. the Court depends on the way an opinion is written. It 

/
is, however, a fact overwhelmingly established by experi­
ence that amiable aspects of colleagueship often lead to 
acquiescence in the form of an opinion, even though all 
those who agree with the result are not wholly in agree­
ment with everything that is said in support of the con­
clusion. I need not elaborate on this. All of us, in our 
own experience, could give ample proof. But in those 
cases in which the nature of the subject matter, the 
limited time that has been had for exploration of problems 
and materials, the inadequacy of the arguments, etc., etc., 
call for the allowance of a period of time for the maturing 
of wisdom, a report by a member of the Court, as against 
a draft opinion, will enlist desirable collaborative con­
tributions of all the Justices in the final formulation of . 
the Court's opinion. 

·~ ' ~ ,,' I 
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2. Fuller consideration of cases prior to discussion at 
Conference.-In the cases which present more or less 
familiar issues, or are adcquntely briefed nnd argued at 
the beginning of the week, our present practice nffords 
sufficient consideration preceding Conference. But most 
cases argued toward the end of the week cannot be fully 
considered during the next day or two. Our present 
schedule crowds the mind and thereby tends toward pre­
mature judgment. Would the desirable drive to keep 
the business of the Court moving be harmed if it became 
the practice that cases argued after Wednesday be put 
over to the week following, unless the cases are obviously 
easy of decision? (This will be so~unless we have taken 
cases we should not have-only where the lower court is 
palpably in error or where there is conflict and one of 
the courts is clearly wrong.) I am not unaware of the 
advantage of considering a case under the impact of fresh­
ness. But freshness presupposes adequate knowledge of 
what it is that is fresh. Too often our consideration has 
not had the impact of the knowledge and understanding 
needed for sound judgment. 

In making these suggestions I realize that of course 
we cannot all examine every case with the care required 
of the writer of the Court's opinion before voting on it. 
Nor am I suggesting the postponement of voting till 
dooinsday. But in view of the state of our business l 
we should be able to have more time for a maturer process \ 
of deciding the doubtful, important cases than has too 
often in the past been available. The job of adjudicating 

. the most . exacting cases that come before this Court is . 
· not unlike the work of scientists and philosophers. It 
is rarely accomplished in a brief spurt of inspiration. 
Ideas have to be incupated and brought slowly to 
maturity. 

3. ~More adequate consideration of majority and dis­
senting opinions.-Opinions that often take weeks in 
preparation deserve more than scanty attention. The 

. '' •' .. 
·' 
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terms on which a conclusion is reached-what is said and 
how it is said, what is not said and what is implied, the 
atmosphere that is generated-may be as important as 
the so-called result. Yet at times the Court hands down 
decisions on a Monday morning although a majority opin­
ion, or a weighty dissent, was not circulated until Con­
ference day or the afternoon preceding. Would it not 
be salutary to have an unwritten rule that normally a 
decision will not be handed down in which the Court's 
opinion, or a substantial individual opinion (concurring 

· or dissentin.g) has been circulated later than Wednesday 
noon? 

Would it not also be desirable that, by common under­
standing, we not send in our returns, when duly apprised 
of an impending dissent, until the differing views are 
before us? Here too there are conflicting considerations. 
The writer of the Court's opinion naturally would like to 
know where he stands, and he should be advised as 
promptly as possible. On the other hand, a dissent of 
which notice has been given might, on reconsideration 
of the case in light of the dissent, cause, if not a change of 
vote, modification of the proposed Court opinion. I my­
self have usually resolved this conflict in favor of prompt 
return when I voted with the Court, and this, I believe, 
is traditional. I should prefer, however, to be freed from \ 
the pressure of my desire to relieve the writer of the 
opinion of suspense, by a common understanding that 
returns normally be delayed for forty-eight hours to give 
dissenters' an opportunity to notify their brethren of their 
intention to prepare a dissent, and I would propose also 
the withholding of returns to await such dissent. 

II. 
It is our present practice that whenever we vote at 

Conference to grant a petition for certiorari or note prob­
able juris~iction of an appeal and then make a summary 
disposition of the case, the order comes down the follow­
ing Mond~y. Summary disposition of a granted petition 

I' 
·::\ •',,l 

I 
I . 
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or a noted appeal is, from the point of view of litigants 
and reversed courts, a fairly drastic method of keeping 
the Court's business moving. It is, and ought to be, 1 ~.~ <:: C.Q... (., • 

~ employed only in clear cases. We must also make cer- ot. , ~ . ' I 1 
tain that we are not, in the form of the judgment rendered, W ~ v It\ S. . 
deciding more than we mean to. Ought we not to safe- - - -···-
guard ourselves by letting a week go by before having f .ti (, 4 11<./lfY'II 
the order go down? This will give us time to reconsider 1 1 v g ? 
whether the decision is in fact so clear that no further 
brief or argument is needed and that the form of our S ~m 1Y I eJ '( 
judgment fully conforms to our decision. Yt::~ .fa/? ~ 

III. 

Our usual practice with decisions per curiam is also 
to have the order spme down on Monday following the 
Friday Conference at which the per curiam is decided 
upon. Since the decision in these cases is often as im­
portant as those in which the necessity of -writing an 
opinion affords a period of time for further reflection, 
I wonder whether it might not also be wiser practice, 
even in "clear" cases, to let per curiam orders lie over a 
week so that ·we can take a second look or have second 
thoughts. 

September 5, 1956. 
I 

:· .. 
•·. ·;·. ,· .,, 

w I ~M'Y) 

,_r., J l ~ s ·~ ·,.~·:-·:s r ~~·~'\,. 
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September 30, 1957. 
Dear Brethren: 

October Term 1957, Greetings. 

Experience on the Court strongly confirmed views I 
had come to over the years before I came here regarding 
some remediable shortcomings in the Court's internal 
procedure. And so I have ventured to circulate, at the 
opening of several preceding Terms, memoranda suggest­
ing changes designed to improve our deliberative process. 
The changes I proposed were relatively minor but seemed 
to me fruitful for the better conduct of our business. In 
this memorandum I have reconsidered these past sug­
gestions, reformulated them and have added new matter, 
especially Part I, which the experience of the last Term 
has particularly forced on my attention. I am circulating 
these suggestions, not with a view to their adoption, but 
to their consideration and discussion at an early Con­
ference. 

I. 

The last shall be first, and so I start off with suggesting 
that it ought to be possible to take some steps in the 
management of our busipess whereby we will avoid con­
centration of difficult and far-reaching adjudications 
toward the end of the Term . 

. Massmg 1mportant adjudications is bad for the Court, 
internally and externally: internally, it inevitably ham­
pers the judicial process; externally, it makes for public 

I 

\, 1\e_ CV' J -J~:-' ~ i 
n?'j'll~<f'o iVl L I 

D5t41"-

indigestion with consequent misinformation and mis- c .(. ' J. J I 
chievous reaction to decisions. - · r .;> h "J J. ~..-{ (i..J ~ r ... ~; I ; 

Inasmuch as maintenance of the Court's authority pre- , J 

eludes one-man decisions, a'.luassing of important cases' IA/.A..... J- ..V 
affects the quality of the decisional process, even though ~ ~ ! 
the writing of the Court's opinions is distributed. Unless / 

11 
:. i 

the mind of the whole Court is directed to every case and . a.... ~ If 7 i.. 
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critical thought is' br.ought to bear on iqdividual opinions 
for which there is· collective responsibility, one-man deci­
sions will to no small degree result.. The crowding of 
many cases at the same time on the Court's preoccupati<;m 
puts an excessive strain on the· conditions indispensable 
for the wise functioning of the deliberative process. 

Since public and coi1gressional comprehension of what 
the' Court decides dep.ends on the press rep~rts of deci­
sions and opinions, ignorance and misapprehension are 
inevitable if our.opinions cannot be apsorbed by the daily 
pres~. A massing of . important deci~ions overta.xes the 
already 1heagre ability of the press 'to report our decisions 
with a fair degree of accuracy. Greater sensationalizing, 
because of the r.estricted space for reporting' normally 
·follows a "big day" at the Court, and congressional re­
sponse-;-not merely talk but legisla.tive proposals:_is apt 
to be based on distorted and inadequate reporting of 
opinions. ·(The space given by the New York Times only I 
serves to throw ir1to bold relief the inadequate reporting 
by the press generally and even the New Yprk l'imes was 
unable to· absorb all that the Court decided on June 17 

' ' 

last.) . . 
I am well aware that this is a11 old and difficult problem, 

but I have always been impressed with the fa.ct ·that just 
· a~1 the end of the session of 'Congress leads to a Jog-jam 

11\fJ't'dat is , conducive·. t? hasty ai1d m'ischievous legislation, 
, so the Court's deCisiOns at the end of the m, over the 
' years, ave a so re ectecUu•.~<Jue J2l'OJ20rtion of dubious 
, decisions ·or ·ill-considered ini 1s. I repeat. I am 

aware ofthe difficu tles of managing the flow of business 
to avoid the end-of-the-Term's log-jam. But if we recog­
nize the problem and put our n1inds to the alleviation 

.. of the difficulties it raises, I am sure that we. can avoid 
' some at least of the undesirable implications of such a 

concentration of ma:jor. cases as we had during the last 
few months of the last Term. Perhaps as a starter it 
could be· miJ.de possible, through the timely printing of 

1 records, to have enough cases ready in January so that, 
! 
~ 

~ ' ..c 
J,l.oZ. ~s. 0 

C\'f'' .. Ys ~~v~. 
r;.<. '11 ~ I '.J"''\ \ $. 

f~ -r ve.o&\.l' <' -
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instead of taking a long recess in both December and · 
February, two weeks of argument from the 'end of the 
Term could be moved into earlier weeks. Maybe this 
would involve extra printing costs, but I think it is no 
economy in any true sense to save ·money at the expense 
:of an adequate deliberative process. 

II. 

I · Normally the Court now votes on every argued case 
J 

the first time it comes up at Confereace. I assume that 
every one of us at one time or another has felt that dis­
cussion at Conference on some of the inore doubtful, 
difficult, and important cases has not been sufficiently 
informed. This implies no reflection on anybody. I 
certainly have many times felt inadequately prepared. 
All I mean to convey is that because of the very nature 
of the customary conduct of our business, we have at 
times discussed and voted on cases involving important or 
complicated issues at a stage when few, if any, of us could 
have come to grips with them or could have had time to 
explore the relevant materials, considering the meagerness 
of briefs and arguments. Necessarily then our voting has 
derived from too limited a consideration and must .have 
been based on a tenuous judgment. This situation may 
also occur in the occasional cases in which the real diffi­
culties emerge for the first time at the argument or in 

. :· ·Conference. 
In very few cases do we postpone a vote after argument 

for further study. As illustrated by the course of delib­
eration in the Segregation Cases, resort to such a maturing 
process, designed for the reflection that can only come 
from an· unhurrying atmosphere, emphatically vindicates 
itself. · It may be suggested that the Segregation Cases 
were not unique· in proving the desirability of taking time 
for maturing judgment, to afford time, that is, for deeper 
thought. · 

Take another manifestation of the need for adequate 
deliberation and interchange of thought upon due consid-

I' 
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eration. We have had more than one instance where 
the Justice to whom an opinion was assigned changed 
his vote after fuller study. Such change for me vindi­
cates the integrity of the judicial process. If reawn 
is to guide, a change of opinion is bound to occur on occa­
sion even after thorough exploration of a case before and 
at Conference. But certainly such shifts of view have a 
direct relation to the thoroughness of consideration before 
the formality of a vote. And how many of us, not writing 
in a case, can say with assurance that we would not have 
changed our minds more often had we had an opportunity· 
to examine the issues in difficult cases more thoroughly? 

To deal with these problems, I suggest consideration 
of the following promising, even if minor, modifications 
in our practice. 

1. Investigation of doubtful cases prior to vote-talc­
ing.-In doubtful, difficult, important cases, would it not 
on appropriate occasion be desirable that the case be . 
assigned to two Justices for full, separate reports by them, 
independently arrived at, on the issues without taking 
a vote beforehand? This process was followed on the .£.. ... ,. t­
important questions of the significance of a denial of -6r ""l ~ I"O•I\. • 

certiorari in criminal cases, when REED, J . and I were -
asked to prepare memoranda before the matter was voted 
on. (Brown v. Allen, 344 U. S. 443.) The occasions 
when . the nature of the legal problems of a case makes 
it desirable not to reach conclusions by the Friday after 
argument will not be many. But these few may be com-
pelling from the point of view of reaching a wise decision. 
In the relatively few instances when such a course is 
desirable the considerations for not coming to a vote are 
precisely those which may be decisive. We say, of course, 
that all votes are tentative. Formally no doubt this is 
so. But it is not true psychologically. It is one thing 
for a Justice to be charged with formulating the views 
registered by a majority, even though they are said not 
to be definitive, another for a Justice to be charged with 
exploring the problems in a case, free from the drive of 

\ 
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a. determined result, however denominated "ten ta.tive." 
The menta.l pressures of the two situa.tions are bound to 
be very different. 

Moreover, another psychological factor comes into· 
operation. What matters, and matters to a very im­
portant degree, in the disposition of a case is ·not only 
how cases are decided but also the way in which a con­
clusion is formulated-the direction and breadth and 
atmosphere of an opinion. This aspect of the work of 
the Court depends on the y.ray a.n opinion is written. It 
is, however, a fact overwhelmingly esta.blished by experi­
ence that amiable aspects of colleagueship often lead to 
acquiescence in the form of an opinion, even though all 
those who agree with the result are not wholly in agree­
ment with everything that is said in support of the con­
clusion.. I need not elaborate on this. But in those 
cases in which the nature of the subject matter, the 
limited time that has been had for exploration of problems 
and materials, the inadequacy of the arguments, etc., etc., 
call for the allowance of a period of time for the maturing 

·of wisdom, a report by members of the Court, as against 
a draft opinion, will enlist desirable collaborative con­
tributions of all the Justices in the final formulation of 
the Court's opinion. 

Of course, such an assignment for a report as a basis 
for voting presupposes promptitude in its completion. 

2. Fuller consideration of cases prior to discussion at 
Conference.-In the cases which present more or less 
familiar issues, or are adequately briefed and argued at 
the beginning of the week, our present practice affords 
sufficient consideration preceding Conference. But most 
cases argued on Thursday cannot be fully considered by 
Friday, in view of the shortness of time and the necessary 
preparations that must be made for Friday's Conference. 

·Our present schedule crowds the mind and thereby tends 
to force us toward premature judgment. Would the 
desirable drive to keep abreast of the business of the Court 
be curtailed if it became the practice that cases argued 

·:' ', ' 
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I 
on Thursday be put over to the week following, unless the 
cases are obviously easy of decision'? (This will be so­
unless we have taken cases we should not have-only 
where the lower court is palpably in error or where there 
is conflict and one of the courts is clearly wrong.) I am 
not unaware of the advantage of considering a case under 
the impact of freshness. But freshness presupposes ade­
quate knowledge of what it is that is fresh. Too often, 
consideration has· not had the impact of the knowledge 
and understanding needed for sound judgment. 

In making these two suggestions I realize that we 
cannot before voting all examine every case with . the 
care required of the writer of the Court's opinion. Nor 
am I suggesting the postponement of voting till dooms­
day. But in view of the state of our business we should 
be able to have more time for a maturer process of decid­
ing the doubtful, important cases than has too often in 
the past been available. · The job of adjudicating the 
most exacting cases that come before this Court is not 
unlike the work of scientists and philosophers. It is 
rarely accomplished in a brief spurt of inspiration. 
Ideas h-ave to be incubated and brought slowly to 
maturity; . 

3. More adequate consideration of ?najority and dis­
sentinr; opinions.-Qpinions. that · often take weeks in 
lJreparation deserve · more than scan.ty attention. The 
terms on which a conclusion is reached-what is said and 
how it is said, what is not said and.what 'is implied, the 
atmosphere that is generated-may .be as important as 
the so-called result. Yet at times the Court hands down 
decisions on a Monday morning although a majority opin­
ion, or a weighty dissent, may not have been circulat,.ed 
until Conference day .or thct3Jtei:i10Qn:pr~ced'i11g-:-··wo·~ld 
itr1oroe-sa1li"tar)r"fo ha~ean '{;l~~·ritten rul;th~t normally 
a decision will not be handed down in which the Court's 
opinion, or a substantial individual opinion (concurring 
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or dissenting) has been circulated late•· than Wednesday 
noon? · 

Would it not als.obe desirable that, by common under­
standing, we not send in our returns, when duly apprised 

"of a11 impending dissent, until the differing views are 
before us? Here too there are conflicting considerations. 
The writer of the Court's opinion naturally would like to 
know where he stands, and he should be advised as 
promptly as possible. On the other hand, a dissent of 
which notice has been given might, on reconsideration 
of the case in light of the dissent, cause, if not a change of 
vote, modification of the proposed Court opinion. I my­
self have usually resolved this conflict in favor of prompt 
return when I voted with the Court, and this, I believe, 
is traditional. I should prefer, however, to be freed from 
the pressure of my desire to relieve the writer of the 
opinion of suspense, by a common understanding that 
returns normally be delayed for twenty-four hours to give 
writers of dissenting and concurring opinions an oppor­
tunity to notify their brethren of their intention to 
prepare them, and I would propose also the withholding 
of returns to await such opinions. 

III. 

It is our present . practice that whenever we vote at 
Conference to grant a petition for certiorari or note prob­
able jurisdiction of an appeal and then make a summary 
disposition of the case, the order comes down the follow­
ing Monday. Summary disposition of a granted petition 
or a noted appeal is, from the point of view of litigants 
and reversed courts, a fairly drastic method of keeping 
the Court's business moving. It ~ough~f& be .... ~~in~ly 
employed, only in clear cases. We must also makecer- · 
t'aii1tilatwe""ar'enot,ii1"'the~f0rm of the judgment renderedr 
deciding more than we mean to. Ought we not to safe­
guard ourselves by letting a week go by before having 
the order go down, circulating all orders except the 
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obviously formal? This will give us time to reconsider 
whether the decision is in fact so clen.r that no further 
brief or argument is needed and that the form of our 
judgment fully conforms to our decision. 

IV. 

Our usual practice with decisions per curiam on which. 
argument has been had is also to have the order come 
down on Monday following the Fridn.y Conference at 
which the per curiam is decided upon. Since the deci­
sion in these cases is often as important as those in which 
the necessity of writing an opinion affords a period of 
time for further reflection, I wonder whether it might not 
also be wiser practice, even in "clear" cases, to let per 
curiam orders, after appropriate circulation, lie over a. 
week so that we can take a second look or have second 
thoughts. 

I I 
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September 29, 1958. 

DEAR BRETHREN: 

October Term 1058, Greetings. 
Of course I do not want to make a nuisance of myself, 

but time has not lessened my conviction that a few, reln.­
tively simple, internal procedural changes in connection 
with the business of the Court would give every promise 
of improving our deliberative process. In this memo­
randum I have reconsidered and reformulated my past 
suggestions and added new matter. I am circulating 
these suggestions, in the hope of their consideration and 
discussion at an early Conference. 

I. 

Normally the Court now votes on every argued case 
· the first time it comes up at Conference. I assume that 

every one of us at one time or another has felt that dis­
cussion at Conference on some of the more doubtful, 
difficult, and important cases has not been sufficiently 
informed. This implies no reflection on anybody. I 
certainly have many times felt inadequately prepared. 
All I mean to convey is that because of the way we have 
customarily conducted our business, we have at times 
discussed and voted on cases involving more or less new, 
important and complicated issues at a stage when few, 
if any, of us could have come to grips with them or, con­
sidering the meagerness of briefs and arguments, could 
have had time to explore the relevant materials. Neces­
sarily then our voting has derived froi11 too limited a 
consideration and must have been based on a tenuous 
judgment. This situation may also occur in the occasional 
cases in which the real difficulties emerge for the first · 
time at the argument or in Conference. 

In very few cases do we postpone a vote after argument 
for further study and deliberation . As illustrated by 
the Segregation Cases, resort to such a maturing process, 
.designed for the reflection that can only come from 
an unhurrying atmosphere, emphatically vindicates itself. 

I 
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I suggest that the Segregation Cases were not unique in 
proving the desirability of taking time for maturing 
judgment, to afford time, that is, for deeper thought. 

Take another manifestation of the need for adequate 
deliberation and interchange of thought. We have had 
more than one instance where the Justice to whom an 
opinion was assigned changed his vote after fuller study . . 
Such change for me vindicates the· integrity of the judi­
cial process. If reason is to guide, a change of opinion 
is bound to occur on occasion even after thorough explora­
tion of a case before and at Conference. But certainly 
such shifts are a direct reflection on the thoroughness of 
consideration before the formality of a vote. And how 
many of us, not writing in a case, can say with assurance 
that we would not have changed our minds more often 
had we had an opportunity to examine the issues in dif­
ficult cases more thoroughly? 

To deal with these problems, I suggest consideration 
of the following promising, even if minor, modifications 
in our practice. 

1. Investigation of doubtful cases prior to vote-tak­
ing.-In doubtful, difficult, important cases, would it not 
on occasion be desirable, before a vote is taken, that the 
case be assigned to two Justices for full, separate reports 
by them, independently arrived at, on the issues pre­
sented? This process was followed on the important 
questions of the significance of a denial of certiorari in 
criminal cases, when REED, J. and I were asked to pre­
pare memoranda before the matter was voted on. 
(Brown v. Allen, 344 U. S. 443.) I dare to think that the 
Court arrived at a maturer, better considered judgment 
as a result of the stimulus of these memoranda. The 
occasions when the nature of the legal problems in a case 
makes it desirable not to reach conclusions by the Friday 
after argument will not be many. In the relatively few 
instances when such a course is desirable, however, the 
considerations for not coming to a vote are precisely those 
that may be decisive. We say, of course, that all votes are 
tentative. Formally no doubt this is so. But it is not 
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true psychologically. It is one thing for a Justice to be 
charged with formulating the views registered by a ma­
jority, even though they are said not to be definitive, and 
another for a Justice to be charged with exploring the 
problems in a case, free from the drive of a determined 
result, however denominated "tentative." The mental 
pressures of the two situations are bound to be very 
different. 

Moreover, another psychological factor comes into 
operation. What matters, and matters to a very im­
portant degree, in the disposition of a case is not only 
how cases are decided but also the way in which a con­
clusion is formulated-the direction and breadth and 
atmosphere of an opinion. This aspect of the work of 
the Court depends on the way an opinion is written. It 
is, however, a fact overwhelmingly established by expe­
rience that amiable colleagueship often leads to acqui­
escence in the form of an opinion, even though all those 
who agree with the result are not wholly in agreement 
with everything that is said in its support. I need 
not elaborate on this. But in those cases in which the 
nature of the subject matter, the limited time available 
for exploration of problems and materials, the inade­
quacy of the arguments, etc., call for the allowance 
of a period of time for the maturing of wisdom, a 
report by members of the Court, as against a draft 
opinion, will enlist desirable collaborative contributions 
of all the Justices in the final formulation of the Court's 
opmwn. 

Of course, such an assignment for a report as a basis 
for voting presupposes promptitude in its completion. It 
presupposes the kind of self-discipline that may surely 
be attributed to members of the Supreme Court. 

2. Fuller consideration of cases prior to discussion at 
Conference.-In the cases that present more or less 
familiar issues, or are adequately briefed and argued at 
the beginning of the week, our present practice affords 
sufficient consideration preceding Conference. But most' 
cases argued on Thursday cannot be fully considered by 
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Friday, in view of the shortness of time ullcl the necessury 
prepamtions that must be made for Friday's Conference. 
Our present schedule crowds the mind and thrreby tends 
to force us toward premature j uclgmell t. Would the 
desirable drive to keep abreast of the business of the Court 
be curtailed if it became the practice that cases urguecl 
on Thursday be put over to the week following, unless the 
cases are obviously easy of decision'? (They will not be 
easy of decision unless we have taken cases we should not 
have, except where the lower court is palpably in error · 
or where there is conflict n.ncl one of the courts is clearly 
wrong.) I am not unaware of the advantage of con­
sidering a case when it is fresh in the mind. But the 
value of freshness presupposes adequate knowledge of 
what it is that is fresh. Too often, consideration has not; 
had the impact of the knowledge and understanding: 
needed for sound judgment . 

In making these first two suggestions I realize that we 
cannot, before voting, all examine every case with the 
care required of the writer of the Court's opinion . Nor 
am I suggesting the postponement of voting till dooms­
day. But we should have more time for u maturer 
process of deciding the doubtful, important cases than 
hus too often in the past been available. The job of 
adjudicating the most exacting cases that come before 
this Court is not unlike the work of scientists and philos­
ophers. It is rarely accomplished in u brief spurt either 
of labor or of inspiration . Ideas have to be incubated · 
and slowly nourished into healthy life.* 

*One of the mo~t cminrnt of Amcricnn ~cicntists, Profc~sor Percy 
W. Bridgcmnn, n. ~ obel Prize winner, accounted tlms for his thought 
procrss : 

"For me, nt lcnst, new iclens germinnte only in an a.tmo~phere or I 
leisure. I have to immcr.~c my;;:clf in a. problrm and thrn let it 
gestate i11 iny brain, without the cli~traction of other interests, if I 
am tb expect a. solution to come $nuntcring into my mind when I 
wake up t\YO or three mornings later." Isis for July 1947, p. 120. 
Do not our problems require a thought process not unlike that 
described by Professor Bridgema.u? 

1.: 
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3. More adequate consideration of majority and dis­
senting opinions.-Opinions that often take weeks in 
preparation deserve more than scanty attention. The 
terms on which a conclusion is reached-what is said and 
how it is said, what is not said and what is implied, the 
atmosphere that is generated-may be as important as 
the so-called result. Yet at times the Court hands down 
a decision on a Monday although the majority opin­
ion, or a weighty dissent, may not have been circulated 
until Conference day or the afternoon preceding. Would 
it not be salutary to have an unwritten rule that normally 
a decision will not be handed down in which the Court's 
opinion, or a substantial individual opinion (concurring 
or dissenting) has been circulated later than Wednesday 
noon? 

Would it not also be desirable that, by common under­
standing, we not send in our returns, when duly apprised 
of an impending dissent, until the differing views are 
before us? Here too there are conflicting considerations. 
The writer of the Court's opinion naturally would like to 
know where he stands, and he should be advised as 
promptly as possible. On the other hand, reconsidera­
tion of the case in light of the dissent might cause, if not 
a change of vote, modification of the proposed Court 
opmwn. I myself have usually resolved this conflict in 
favor of prompt return when I voted with the Court, and 
this, I believe, is traditional. I should prefer, however, 
to be freed from the pressure of my desire to relieve the 
writer of the opinion of suspense, by a common under­
standing that returns normally be delayed for twenty­
four hours to give writers of prospective dissenting and 
concurring opinions an opportunity to notify their 
brethren of their intention to prepare them, and I would 
propose also the withholding of returns to await such 
opmwns. 

II. 
It is our present practice that whenever we vote at 

Conference to gTant a petition for certiorari or note prob-
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able jurisdiction of an appeal and then make a summary 
disposition of the case, the order comes down the follow­
ing Monday. Summary disposition of a granted petition 

. or a noted appeal is, from the point of view of litigants 
and reversed courts, a fairly drastic method of keepillg 
the Court's business moving. It ought to be sparingly 
employed, only in clear cases. \Ve must also make cer­
tain that we are not, in the form of the judgment rendered1 

deciding more than we mean to. Ought we not to safe­
guard ourselves by letting a week go by before having 
the order go clown. circulating all orders except the 
obviously formal'? This will give us time to reconsider· 
whether the decision is in fact so clear that no furthm• 
statement of reasons, however brief, is needed and that 
the form of our judgment fully conforms to our decision. 

III. 

Our usual practice with decisions by per curiam order 
on which argument has been had is also to have the order 
come clown on :Yionday following the Friday Conference 
at which the per curiam is decided upon. Since the deci-

. sion in these cases is often as important as those in which 
the necessity of v~Titing an opinion affords a period of 
time for further reflection, I wonder whether it might not 

. also be wiser practice, even in "clear" cases, to let per 
curiam orders, after appropriate circulation, lie over a 
week so that we can take a second look or have second 
thoughts. 

xv. 
These last observations, it will be noted, are all con-i 

cernecl with factors that, because of undue ex )edition and' 
premature final adjudicati011 lead to ess than attainable 
exceflence. Theyfe";i me to remark more generally 

' about the overriding need for that time that is essential 
for eachJl1~£:~~!..2.U~!:.El..QQ.~rtJ.o .. gfy_.~~~Jm~:QP.~·ia"£eJiJ~ii 
,s£§~~~~&2:.1 .,~Q..SX~IJ: .. .Y..~~eJi)~~.Uh~-<4L~r.~Jl~§..ll~EJ(en 
t~]::..'i. Am I wrong in assuming that instances over 

·:· . .. · 
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the course of the Term will occur to each of us in which 
this desideratum was lost sight of in the ~~E.!)~~o 

f:l~a. Y~-§ .• 9.{1..§,S?_qQ~X!.Q.~.do~Jl_~lL~.9c.ll.:Ji ai.!.L.da~ '? Cha11 ges i.n 
majority opinion and dissent, changes often fundamental 
to tho theory of decision and certainly to its precise 
formulation, criss-crossed the Court in circulations that 
continued ~til almost the laslJ~t.9.J?..cUQ.!:§_JY.SUY .. .G.J.l.t 
on the bench. It surely cannot be denied that such an 
~t;-;;~;l~el:~ ·\s hardly conducive to the full and mature 
consideration by every member of the Court of the impli­
cations of action, and tho form that it takes in an opinion, 
to which he has formally subscribed. 

In the abstract everyone of us will heartily agree that 
tl1ere is no virtue in ~iding cases ~~?}.X .. fo.E_~~~w 
oraeciding them, or in being primarily concerned with 
rthC""quam'i't'yOf-our business or the rapidity of its dis­
position. 11Deliberate speed" is not a bad motto for the 
process of opinion-rendering. I think it is fair to say 
that it is always better to put a case over than to hand 
it clown in an atmosphere of confusiol,U-Jul...Ja.sL mi.uute 
~hJ~:JJ.g£§...!2 r vd:..9 .. ~.£).nw li gfi tiQJJ.§..22.2 ... ~o 2~.£....£~l-Y-Q..llG[L~Jl ti 
'.::h~tl~~~. ~apnot ... hayo Q99.~~ .. ~~P?-~.l,<2.L!L~.~.a~.ti;L~19P-
9o.~~ Certainly a case should be put over when an~~~ 
0f the Court expresses doubt that, in the tnne remam­
D;g·;-·~deq'liaTc~· coi~si'J;ratio;l-cru).';lot be given a case. 
But the burden should not be placed on an indivicluai 
objector in holding up disposition. We should set our 

~...,......, .. _.,.._.-.... . ~ .... 

faces .aga_iJ).pt,. agreeing,.o:n. a. • .Friclay: ..... that , a,. case c,onl.I) 
Clo\~~~ · on_. the: ,following- Monday .~Y!!~n . it is nr9"bal)lq tha.t: 
this can be aqhieved: onfy under the disadvan tagcous 
~ff"~-~~;;stances that we· hnve"-~1i'~o'bserved:·"-Moreove.r; 
tliei;·c;~sh.ouYd''he no hcsi'tancy, even after Conference, to1 

request that a case not go· clown because unexpected· cll.f­
ficulties .. i1avc ~bee1~: r~~ealC.~· ..., 6("~o~r~~ . tl1is pJ~~e~-a 

"burdeJ1. oi1~ each member of the Court to be })erfectly frank 
in stating the difficulties he apprehends still remain in 
properly considering and disposing of a case when it has 
been suggested that it is ready to conte down. It places 

' • ' :·, 

I' 
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on us an obligation not to acquiesce in a case being pre­
maturely and precipitately handed down simply for fear 
of appearing obstructionist. When there is doubt the 
issue should be resolved in favor of delay. 

Perhaps it would be best to have a firm rule that 
when there is a circulation of an opinion after Thursday 
afternoon with anything more significant than merely 
stylistic changes, the case should be held over another 
week. 

1: 
·I 

F. F. 

t-~ .f:' 11~! /br Y~A h"-> r 

o J;t c. w<:..e k - t-A 11 1 e .s. s 

f~S> ,6 JJ s 'tn--.f I~ &­

Uti GVVt 1m o <.<.S . 
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Clarl~ Mr . Justice 
~ Mr . ·.Justice Harlan 

Mr. Justice Brennan 
Mr . Justice Whit t ater 
Mr. Justice Stewart 

From:J Frankfurter, J. 

Circulated: ... .2/.'f::.'f./~--:J. _____ _ 
Recirculated:·----··-·-·--·-·--·-------------· . 

September 29, 1959. 

DEAR BRETHREN: 

October Term, 1959-Greetings! 

Once again I venture to submit some suggestions for 
'--- - . 

the conduct of our business. I continue to entertain the 
hope that time will be found early in the new Term to 
consider these suggestions at a Conference set aside for 
the purpose. The history of reforms, big or little, shows 
that they do not come overnight. I persist in this 
endeavor for a very simple reason . No branch of gov- 1 
ernE!~l:Jijs_.as ..freg to _pursue v.i&\l9.m.i!l. tl}~CiTSClillij~of 
its responsibility as is this Court. But to succeed in this ---.. ,. ' .....,. ......... _ ........ · .. --·---------
pursuit as effectively as is within human attainment 
demands active recognition of the limiting conditions for 
'such success. .. - · 

I. 

Normally, the Court now votes on every argued case 
the first time. it comes up at Conference. Is there bne 
of us who has not felt on occasion that discussion at Con­
ference on some difficult and important case has disclosed 
the need for further deliberation and discussion? Under 
such circumstances, even what is called a tentative vote 
is a vote largely in the dark. This can hardly be escaped. 
At times, even if not often, we discuss and vote on cases 
involving more or less new and complicated issues at a 
stage when few, if any, of us could have come to grips 
with them or, considering the meagerness of briefs and 
arguments, could have had time to explore the relevant 
materials. K ecessarily then our votes must derive from 
too limited consideration and be based on a too tenuous 
judgment. This is especially true, however rarely it may 
l~appen, when the real difficulties emerge for the first time' 
at the argument or in Conference.· 

' l t.l' 
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In very few cases do we postpone a vote at the Con­
ference immediately following the argument for further 
study and deliberation. As cannot be too often illus­
trated by the Segregation Cases, resort to such a matur­
ing process for study and reflection can only come from 
an unhurrying atmosphere which ample time alone can 
afford. It will be recalled by those who were here at the 
time that at our first Conference, after the reargument of 
the Segregation Cases in early December 1953, we were ( 
led by THE CHIEF JusTICE in what might be called a 
reconnoitering discussion, ~~.~_g~t of..§_.ypte. }Y§ 
then took several weeks to reflect :QJ.1 the views that were 
expressed,i;or'e-111 -tf1e-·spfr'it 0'f 'ii1 q~;iry·ti;:..~;-;s-~~-l;·cf~-

1 J , d n-o+ ~e fl....s 
~e.fo ve_ t>K ~""' d c-:f~/ ~ 
Co,..f. fvuoJJ r hG \) ~ I 
f: r-. !;, C\. d <.. 0 •f M e .. • 

S1oi1S,-ai1d 'tfi'ete followed 'two" f;rthe·r:'t0E:fir:W;'i~Ji~91,1~--
rsion's, .w~~ks apart, qef9re. we . finally ca1ne .. to .. a Coltrt · ' 
deCtsion. I ·submit· that the Segregation Cases were \ / :7\ 
not unique in proving the need for taking the necessary ~.-c: 
time for a matured judgment and thereby securing the . 
fortunate outcome resulting from such an intellectual · 
procedure. 

Take another manifestation of the need for adequate 
deliberation and interchange of thought by the brethren 
for securing a collective judgment beyond that afforded 
by the customary procedure. We have had more than 
one instance where the Justice to whom an opinion 
was assigned changed his vote after fuller study. Such 
change vindicates the integrity of the judicial process. 
If reason is to guide, a change of opinion is bound to occur 
at times even after thorough exploration of a case before 
and at Conference. But certainly such shifts may also 
bear on the lack of thoroughness of consideration before · 
the formality of a vote. And how many of us, not writ­
ing in a case, can say with assurance that we would not 
have changed our minds more often had we had an op­
portunity to examine the issues in difficult cases more 
thoroughly? 

To deal with these problems, these modifications in our 
practice suggest themselves. 

I ... O<ol 0 

' \ 
l 

.. ' ,,, . ,·' 
1,' 
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1. Investigation of doubtful cases prior to vote-talc­
ing.-In obviously doubtful, difficult and important cases, 
would it not on occasion be desirable, before a vote is 
taken, but after preliminary discussion, that the case be 
assigned to_t.'\YQ_J ustices for full, separate reports by them, 
independently arrived at, on the issues presented? This,, 11~. -l'e \~ VV.''/ t1G, Cf ... 
process was followed on the vitally important procedural ~ J L te I{"C 
question of the significance of a denial of certiorari in r[ J'\ '7<\:l ? i""'Q r·c ~ 
criminal cases, when Reed, J., and I were asked to pre- ~ \) 0 1" Q. f'PP C().. ~ CJ 
pare memoranda before the matter was · voted on. 
(Brown v. Allen, 344 U. S. 443.) I dare to think that ' 
the .Court arrived at a better considered, surer judgment 
as a result of the stimulus of these memoranda. The 
occasions when the nature of the legal problems in a case 
makes it desirable merely to exchange views and not vote 
by the .Friday after argument may not be many. In the 
relatively few instances when such a course is desirable, 

·however, the considerations for not coming to a vote are 
precisely those that may be decisive. yY e SS:Y.J_2L.22_ll.r.;:;.~,. 
that all votes are tentative. Formally, no doubt, this is 
'so. But it is not true psychologically. It is one thing 
for a Justic~ to be charged with formulating the views 
registered by a majority, even though they are said not 
to be definitive, and another for a Justice to be charged 
with exploring the problems in a case; free from the drive · 
of a determined result however denominated "tentative." 
The mental pressures exerted by the two situations will 
be very different. 

Moreover, another ·psychological factor comes into 
operation. · What matters, and matters to a very im­
portant degree, in the .disposition of a case is not only 
the result reached but the way in which a conclusion is 
formulated-the direction and breadth and atmosphere 
of an opinion. These heavily influence the course of 
decisions. This vital aspect of the work of the Court\ 
depends on the content of an opinion-what it explicitly 
decides, how that is phrased,W'Iiitli,-said passingly, what 
is intimated, what is left unsaid. It is, however, a fact 

' ' 

ol\ ' ~ • " I ' ' ' " 
( ',\ • .. · 
1 , ~ 

1L.. (',&,c::"'lo l.l ( 

t4 ~ e.-.S ~ e. 

1 (' ~ -t- "'· ve.. 

~ (~of '0 ~ /)u. 

~~f r~ 
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overwhelmingly established by experience that amiable 
colleagueship often leads to acquiescence in the form of 
an opinion, even though all those who agree with the 
result are not wholly in agreement with everything con­
tained in it or to be inferred from it. Surely each of 
us has had experience with this. But in those cases in 
which the nature of the subject-matter, the limited time 
available for exploration of problems and materials, the 
inadequacy of the arguments, etc., call for the maturing 
of wisdom not merely regarding the result but the mode 
of its formulation, a report by members of the Court, as 
against a draft opinion, will enlist desirable collaborative 
contributions by all the Justices in the final terms of the 
Court's opinion. 

Of course, such an assignment for a report as a basis 
for voting presupp_~~~Wi.L1fd~in its CO!EPM~1. It 
presupposes the kind of self-discipline that may surely \ r.c-
be attributed to member80£ti:;~sili)reil'{e-b"Ourt. .. _ . 
• ,,.,.2:-·Puue"t'·cans'iaerat~an:· aT ca;~;· ·p·~·ia;:-ro-di; ;~ssion at 
Conference.-In the cases that present more or less 
familiar issues, or are adequately briefed and argued at 
the beginning of the week, our present practice affords 
sufficient consideration preceding Conference. But most 
cases argu.ed...,.on T~ u\sday cannot b(;l .f.\lllY. con~ictere(J.)?Y. · ':,?> 
:Friday, in view. of the shortness of time and the necessary • 

'lll,.o.J·, -· ~. • .. . ' ' ·' • 0 • ' • ' ·' ' ~ ~- • 

preparatiOns that must be made for Fnday's Conference. 
Our present schedule crowds the mind and thereby tends 
to force us toward premature judgments. There is such a 
thing as an intellectual traffic jam. Wouldtneaesl.rabie 
drive ... to .. k~ep .. ~b~east of the .. b~siness of the Court be 
curtailed if it became the practice that cases argued on ! ) 
Thursday be put over to the week following or, at the 
least, be merely tentatively discussed without a vote until 
the next Friday, unless the cases are obviously easy of 
decision? (They will seldom be easy of decision unless 
we take cases we should not, except where a lower court 
is palpably in error or where there is conflict in the cir­
cuits.) I am aware of the advantage of voting on a case 

,. • 'r , .• ·. 

' 

.... 
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when it is fresh in the mind. But the value of freshness 
presupposes adequate basis for judging what it is that is 
fresh. Too often, consideration has not had the impact 
of the knowledge and understanding needed for sound 
judgment. 

( a..rJ. ~ ~ o,.-J-e. l ~ 
) tvrf-o rm 

In making these first two suggestions I realize that we 
cannot, before voting, all examine every case with the 
care required of the writer of the Court's opinion. Nor 
am I suggesting the postponement of voting till dooms­
day. But we should have more time for a maturer 
process of deciding the doubtful, important cases than 
has too often in the past been available. The job of 
adjudicating the most exacting cases that come before 
this Court is not unlike the work of scientists and philos­
ophers. It is rarely accomplished in a brief spurt either 
of labor or of inspiration. Ideas have to be incubated \ 
and slowly nourished into healthy life.* Our Reports 
are replete with instances of memorably important results 
reached after a long incubating process and because of it. 

3. More adequate consideration of majority and dis­
senting opinion.s.-Opinions that often take we~_!~ in_ l 
preparation deserve more than rapid, and therefo~e 

Sc'arltY, attention. We cannot be too ·conscious of the 
Iaenhat the terms on which a conclusion is reached­
what is said and how it is said, what is not said and 
what is implied, the atmosphere that is generated-may 
be as important as the so-called result. Yet at times 
the Court hands down a decision on a Monday although 
the majority opinion, or a weighty dissent, may not have 

*One of the most eminent of American scientists, Professor Percy 
W. Bridgeman, a Nobel Prize winner, accounted thus for his thought 
process: 

"For me, at least, new ideas germinate only in an atmosphere of 
leisure. I have to immerse myself in a problem and then let it 
gestate in my brain, without the distraction of other interests, if I 
am to expect a solution to come sauntering into my mind when I 
wake up two or three mornings later ." Isis for July 1947, p. 129. 
Do not our problems require a thought process not unlike that 
described by Professor Bridgeman? 

--9- r ~.s~ W'\ s:-s 

• 
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been circulated until Conference day or the afternoon \ 
preceding. Would it not be salutary to have an unwrit-
ten rule that normally a decision will not be handed down 
in which the Court's opinion, or a substantial individual 
opinion (concurring or dissenting) has been circulated 
later than Wednesday? 

No ~ol"'"<2.. ~f 
~iS If e V*""'A 
~b"Y) ·€ r c.. s tc.J 
J~ ~-~~"' I 

Would it not also be desirable that we be governed 
by an u. nwritten rule 1.1ot to send in our returns, whe. n t~ 1 ~ a .... /I~('£', f!. I~ 

.~~~ ... ~PP.2:is~-~~.5li,~?-jppe~~~U.nL.9.iss.~[l~t~~.~. ~n .,~~~Hi~"i. e: v.:Vt '1\ m ~ 0 -~ 
VIews are "before. us? Here too there are confhctmg con- 1 

-·siderations.· The writer of the Court's opinion naturally 
would like to know where he stands, and he should be ad-
vised as promptly as possible. On the other hand, recon- f"'J ·{u ( J 
sideration of the case in light of the dissent might cause, if G 'T,.; o; 'it n . ( 
not a change of vote, ~fication o~.~..l2.E.2J?.2~s-~_g...Q.Q::r.L ~"Vi~ ' ~ S'"'e, - \ •T (, IJ 

QE_g~j,gn . I myself have usl.iiiTfyresolved this conflict in -fi.~ S .C~ 6f1Yi 1° ~ 
favor of prompt return when I voted with the Court, and h" J. ,j"VL ( 'i fro c~ ··v· 
this, I believe, is traditional. I should prefer, however, ~f c y 1 t , c ~ \ 
to be freed from the pressure of my desire to relieve the . \ I! c !> rj'h ~j 

· f h · · f b d · (J/v\~ If "" wn~~~ .<? ..... t ~ opn}IOn. g··~ susp_en~e'~· y a common un er- ( 1 1 ·V) ( , A 
standing that returns normally be delayed for twenty- 0 

tk S _t 
four hours to give writers of prospective concurring and w~-/0.. (]'l{r.:,..-v... . ·h.. 
dissenting opinions an opportunity to notify their brethren j\u. ~ 0 n- w y\+1 ~ 
of their intention to prepare them. Upon such.notifica- , 
tion, retums should, I respectfully submit, be withheld j v-el~ ~s 
to await the concurrence or dissent. 

II. 

It is our present practice whenever we vote at Con­
. ference to grant a petition for certiorari or note probable 

jurisdiction of an appeal and then make a summary dis­
. position of the case, that the order comes down the follow­
ing Monday. Summary disposition of a granted petition 

· or a noted appeal is, from the point of view of litigants 
and reversed courts, a fairly drastic method of keeping 
the Court's business moving. It ought of course to be 
employed only in clear cases. We must also make cer­
tain that we are not, in the form of the judgment rendered, 

II ",, .. ,.' 

. ,1' 



.•.• 

-7-

deciding more than we mean to. Ought we not to safe­
guard ourselves by letting a week go by before having 
the order go down, circulating all orders except the 
obviously formal? This will give us time to reconsider 
whether the decision is in fact so clear that no further 
statement of reasons, however brief, is needed, and that 
the form of the judgment fully conforms to our decision. 

III. 

Our usual practice also with decisions by per curiam 
order on which argument has been had is to have the order 
come down on Monday following the Friday Conference 
at which the per curiam is decided upon. Since the deci­
sion in these cases is often as important as those in which 
the necessity of writing an opinion affords a period of 
time for further reflection, I wonder whether it might not 
also be wiser practice, even in "clear" cases, to let per 
curiam orders, after appropriate circulation, lie over a 
week so that we can take a second look or have second 
thoughts. 

IV. 

These last observations, it will be noted, are all con­
cerned with factors that, because of undue expedition and 
premature final adjudication, lead to less than attainable 
excellence. They lead me to remark more generally 
about the overriding need for the time that is essential 
for each member of the Court to give appropriately full 
consideration to every case that the Court has undertaken 
to review. Am I wrong in assuming that instances over 
the course of the Term will occur to each of us in which 
this desideratum was lost sight of in the eagerness to 
have a case come down on a certain day? Changes in 
majority opinion and dissent, changes often fundamental 
to the theory of decision and certainly to its precise 
formulation, criss-crossed the Court in circulations that t 
continued until almost the last minute before we went 
on the bench. It surely cannot be denied that such an 
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atmosphere is hardly conducive to the full and mature 
consideration by every member of the Court of the impli­
cations of an opinion to which he has formally subscribed.a"' 

In the abstract everyone of us will heartily agree that 

there is. no virt.· ue in deciding Q~,§~_s ~i1~~£!Lf2.~....2~l~~ I 
~LQ.~~j~lJEg .~D~1:1, or in being primarily concerned with 
the quantity of our business or the rapidity of its dis­
position. In this matter we should be wholly uncon­
cerned with the point of view of the statistician. I 
think it is fair to say that it is always better to put a case 
over than to hand it down in an atmosphere of confusion 
and last minute changes for whose implications no one 

"\. ca~;;o'li"C11-i3ecauseUiere'cannot have been time for ade-

r 
quate attention. Certainly a case should be put over 
when a member of the Court expresses doubt that, in 
the time remaining, adequate consideration can be given 
a case. But the burden should not be placed on an indi­
vidual objector in holding up disposition. W;;., should 

~ #tf ... jol<""'~;>,1 ........ 

set our faces against aoTeeing on a Friday that a case comEl 
,,...,_,. ..... 0 otl' rtt ··-- o·.••-~•'"•;1 -<t+•U,.- ~ .......... ~-- •. ., ,. ,,.,,..,,...,,,, . '·""'•'''' 1' .,,,. .1\l'f'· • J"""'\''•~Iot-<"""'"" ,...,,.,,,. f'O .,. ' 

aown on thy,Jollo'Yirlg MOl~slaY._ :%~~2 H...i~.,J?.!.£>.l?.,~J~ ... Hw·t 
this can be achieved only under the disadvantageous 
circumstances that we have all observed. Indeed, there 
is much to be said for the view, ~ongly ~Jn:...Mr~_lils..:_ 
tice Brandeis that even after the Conference has acrreed ,....) _ _.._ ... __ ,.,., .. ......... -·•••--· , ... _,.., ___ ,.,_.,..,_,, .. , . ., .. .,."lf'.,.,l"'''"',.. ___ :;!,b..,.._ 

onacase'"coinino· down the case should be held as a mat-
'··~ ... "-4' , •..•• ~~~-... , ••• ,.,,., .. H •. ,._,,._\ C ...,.'f,,, .... , .. ,,. ) •·· ... ~ ..... ~"- •·H· ,.,,. ... ,..,, ... c. __ ......... _.,.,, ......... ~---•·~--<(~ ...... .., ..... ,.. __ . 
,t~r o.f routipe, ..fCl,.r. ~~1o.tl:J.~r,<we~l< befo~;~ .•. th.e .. ~QP.i.uian..js 
""anuo.uuc.ed. There certainly should be no hesitancy, even 
after Conference, to request that a case not go down 
because difficulties or questions hitherto not considered 
have troubled the mind of a Justice. Of course this places 
a burden on each member of the Court to be perfectly 
frank in stating that for him difficulties he apprehends 
still remain in a case even after it has been suggested that 
it is ready to come down. It places on us the unwelcome 
burden not to acquiesce in a case being prematurely 
handed down at the risk of appearing dilatory or obstruc­
tive. When there is doubt the issue should be resolved\ 
in favor of delay. . · 

1.' 
',l l ',' 

ha.. .so 1 s oT o1t"' · e o:. tf I \ c.-</ 

~Y' f>.ft ~ 

f"'h :.sIS .£ ·( 
c, A'~ 
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Perhaps it would be best to have a firm rule that 
when there is a circulation of an opinion after Thursday 
afternoon with anything more significant than obviously 
stylistic changes, the case should be held over another 
week. 

'· F. F. 

. ' ,, .It ••• -
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September 29, 1960. 

DEAR BRETHREN: 

October Term, 1960-Greetings! 

Here I am again with my hardy annual, for in going 
.·. over the work of last Term1""Cai1ii0tfeeitFi'at we ought to 

"rest easy in Zion." In saying this, perfection is neither 
my ideal nor my aim. As a human institution, the Court 
is inevitably subject to human fallibilities and fraitties. 
But the extent of the consequences of these fallibilities 
and frailties to no small degree depends on the conditions 
under which they operate. By now it is a familiar saying 
that the history of liberty in large measure reflects 
observance of procedural safeguards. So I ventureto""S'ay 
ju'aJ.ciafexcelle~~~-tO l;O .. SI;·~ll degr,~e reflects the intellec­
tual procedures by which the judicial function is exercised. 
From Term to Term I re-examine these suggestions of 
mine, in light of further reflections and the light shed 
by the experience afforded by the latest Term. Accord­
ingly, there are revisions and some matter~ additional to 
what I wrote last year. ' 

I. 

Normally the Court now votes on every argued case 
the first time it comes up at Conference. Is there one 
of us who has not felt on occasion that discussion at Con­
ference on some difficult and important case has disclosed 
the need for further deliberation and discussion? Under 
such circumstances, even what is called a tentative vote 

· is a vote largely in the dark. It is nobody's fault if at 
times, albeit infrequently, we discuss and vote, though 
with professed tentativeness, on cases involving more or 
less new and complicated issues at a stage when few, if 
any, of us could have come to grips with them or, con­
sidering the meagerness of briefs and arguments, could 
have had t~me to explore the relevant materials. Neces-

• I .. .. . I ,. ,. .. • .. of •• I' ~ .. .• l. ~ • 
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sarily then our votes must derive from too limited con­
. sideration and be based on a too tenuous judgment. This 

is especially true when the real difficulties emerge for the 
first time at the argument or in Conference. 

In very few cases do we postpone a vote at the Con­
ference immediately following the argument for further 
study and deliberation. As cannot be too often illus­
trated by the Segregation Cases, resort to such a matur­
ing process for study and reflection can only come from 
an unhurrying atmosphere which ample time alone can 
afford. It will be recalled by those who were here at the 
time that at our first Conference, after the reargument of 
the Segregation Cases in early December 1953, we were 
led by THE CHIEF JusTICE in what might be called a 
reconnoitering discussion, without thought of a vote. We 
then took several weeks to reflect on the views that were 
expressed, more in the spirit of inquiry than as conclu­
sions, and there followed two further Conference discus­
sions, weeks apart, before we finally came to a' Court 
decision. I submit that the Segreg.ation Cases were 
not unique in proving the need for taking the necessary 
time for a matured judgment and thereby securing the 
fortunate outcome of such a procedure. 

Take another manifestation of the need for adequate 
deliberation and interchange of thought for securing a 
collective judgment beyond that afforded by the cus­
tomary procedure. We have had more than one in­
stance where the Justice to whom an opinion was assigned 
changed his vote after fuller study. Such change vindi­
cates the integrity of the judicial process. And how 
many of us, not writing in a case, can say with assurance 
that we would not have changed our minds more often 
had we had an opportunity to examine the issues in 
difficult cases more thoroughly? 

To deal with these problems, these modifications in our 
practice suggest themselves. 

1. Investigation of doubtful cases prior to vote-talc­
ing.-In obviously doubtful, difficult and important cases, 
would it not on occasion be desirable, before a vote is 
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taken, but after preliminary discussion, that the case be 
assigned to two Justices for full, separate reports by them, 
independently arrived at, on the issues presented? This 
process was followed on the vitally important procedural 
question regarding the significance of a denial of certiorari 
in criminal cases, when Reed, J., and I were asked to pre­
pare memoranda before the matter was voted on. 
(Brown v. Allen, 344 U. S. 443.) I dare to think that 
the Court arrived at a better considered, surer judgment 
as a result of the stimulus of these memoranda. The 
occasions when the nature of the legal problems in a case 
makes it desirable merely to exchange views and not vote 
by the Friday after argument may not be many. But in 
the relatively few instances when such a course is desir­
able the considerations for not coming to a vote are 
precisely those that may be decisive. We say, of course, 
that all votes are tentative. Formally, no doubt, this is 
so. But it is not true psychologically. It is one thing 
for a Justice to· be charged with formulating the views 
registered by a majority, even though they are said not 
to be definitive, and another for a Justice to be charged 
with exploring the problems in a case, free from the drive 
of a determined result however denominated "tentative." 
The mental pressures exerted by the two situations are 
very different. 

Moreover, another psychological factor comes into 
operation. What matters, and matters to a very im­
portant degree, in the disposition of a case is not only 
the result reached but the way in which a conclusion is 
formulated-the breadth and momentum of an opinion. 
These heavily influence the course of decisions. This 
vital aspect of the work of the Court, depends on 
the content of an opinion-what it explicitly decides, 
how that is phrased, what is said passingly, what 
is intimated, what is left unsaid. It is, however, a fact 
overwhelmingly established by experience that amiable 
colleagueship often leads to acquiescence in the form of 
an opinion, even though all those who agree with the 
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result are not wholly in agreement with what is said 
and what is implied. Surely each of us has had 
experience with this. But in those cases in which 
the nature of the subject-matter, the limited time 
available for exploration of problems and materials, the 
inadequacy of the arguments, etc., call for the maturing 
of wisdom, not merely regarding the result but the mode 
of its formulation, a report by members of the Court as 
against a formulated final opinion, will enlist desirable 
collaborative contributions by all the Justices in the final 
terms of the Court's opinion. 

Of course, such an assignment for a report as a basis 
for voting presupposes promptitude in its completion. It 
presupposes the kind of self-discipline that may surely 
be attributed to members of the Supreme Court. 

2. Fuller consideration of cases prior to discussion at 
Conference.-In the cases that present more or less 
familiar issues, or are adequately briefed and argued at 
the beginning of the week, our present practice affords 
sufficient consideration preceding Conference. But most 
cases argued on Thursday cannot be fully considered by 
Friday, in view of the shortness of time and the necessary 
preparations that must be made for Friday's Conference. 
Our present schedule crowds the mind and thereby tends 
to force us toward premature judgments. There is such a 
thing as an intellectual traffic jam. Would the desirable 
drive to keep abreast of the business of the Court be 
curtailed if it became the practice that cases argued on 
Thursday be put over to the week following or, at the 
least, be merely tentatively discussed without a vote until 
the next Friday, unless the cases are obviously easy of 
decision? (They will seldom be easy of decision unless 
we take cases for argument that we should not.) I am 
aware of the advantage of voting on a case when it is fresh 
in the mind. But the value of freshness presupposes 
adequate basis for judging what it is that is fresh. Too 
often, discussion and decision have not had the impact 
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of the knowledge and understanding necessary for sound 
judgment. 

In making these first two suggestions I realize that we 
cannot, before voting, all examine every case with the 
care required of the writer of the Court's opinion. Nor 
am I suggesting the postponement of voting till dooms­
day. But we should have more time for a maturer 
process of deciding the doubtful, important cases than 
has too often in the past been available. The job of 
adjudicating the most exacting cases that come before 
this Court is not unlike the work of scientists and philos­
ophers. It is rarely accomplished in a brief spurt either 
of labor or of inspiration. Ideas have to be incubated 
and slowly nourished into healthy life.* Our Reports 
are replete with instances of memorably important results 
reached after a long incubating process and because of it. 

3. Reconsideration of cases by the Conference.-Even 
the utmost care consistent with timely disposition of cases 
will not avoid occasional instances in which consideration 
of a case before and at Conference fails to expose or em­
phasize considerations which become evident, upon 
maturer study and reflection by the writer of the Court's · 
opmwn. Under our present practice it has been cus­
tomary for him simply to go forward to the circulation 
of an opinion dealing with the case as he has come to see 
it although those new views have not had the benefit of 
focused discussion of what are matters newly raised. 

If new knowledge or new insight gained from the inten­
sive analytical and creative process of opinion-writing is 

*One of the most eminent of American scientists, Professor Percy 
W. Bridgeman, a Nobel Prize winner, accounted thus for his thought 
process: 

"For me, at least, new ideas germinate only in an atmosphere of 
leisure. I have to immerse myself in a problem and then let it 
gestate in my brain, without the distraction of other interests, if I 
am to expect a solution to come sauntering into my mind when I 
wake up two or three mornings later." Isis for July 1947, p. 129. 
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sufficient to change the writer's vote or markedly to alter 
' his view of the proper approach to the case, is not that in 
itself sufficient to justify further consideration of the case 
by the Conference to be based on n. memorandum by the 
brother to whom the opinion was assigned setting forth in 
full the processes by which he was led to a new viewpoint? 

4. More adequate consideration of majority and dis­
senting opinions.-Opinions that often take weeks in 
preparation deserve more than rapid, and therefore 
scanty, attention. We cannot be too conscious of the 
fact that the terms on which a conclusion is reached­
what is said and how it is said, what is not said and 
what is implied, the atmosphere that is generated-may 
be as important as the so-called result. Yet at times 
the Court hands down a decision on a Monday although 
the majority opinion, or a weighty dissent, may not have 
been circulated until Conference day or the afternoon 
preceding. Would it not be salutary to have an unwrit­
ten rule that normally a decision will not be handed down 
in which the Court's opinion, or a substantial individual 
opinion (concurring or dissenting) has been circulated 
later than Wednesday? 

Would it not also be desirable that we be governed · V 
by an unwritten rule not to send in our returns, when 
duly apprised of an impending dissent, until all notified 
views are before us? Here too there are conflicting con­
siderations. The writer of the Court's opinion naturally 
would like to know where he stands, and he should be ad-
vised as promptly as possible. On the other hand, recon­
sideration of the case in light of the dissent might cause, if 
not a change of vote, modification of the proposed Court 
opinion. I myself have usually resolved this conflict in 
favor of prompt return when I voted with the Court, and 
this, I believe, is traditional. I should prefer, however, 
to be freed from the pressure of my desire to relieve the 
writer of the opinion of suspense, by a common under­
standing that returns normally be delayed for. twenty-
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four hours to give writers of prospective concurring and 
dissenting opinions an opportunity to notify their brethren 
of their intention to prepare them. Upon such notifica­
tion, returns should, I respectfully submit, be withheld 
to await the concurrence or dissent. After all, the writer 
of the Court opinion may want to revise his draft after 
reading dissenting or concurring opinions, and he should 
feel wholly free to do so, indeed encouraged to do so, with­
out having the supporting approvals of his original draft 
already in hand. 

Would it not also be wise, after opposing opinions have 
been circulated, to have a second short discussion of the 
case at the next Conference, the purpose being to expose 
and narrow the precise differences between the views 
expressed? All too often opposing opinions do not satis­
factorily join issue, largely because the briefs and argu­
ment, reflected in Conference discussion, have not ade­
quately exposed the issues and their implications upon 
which decision must turn. Interchange of views at Con­
·ference by the writers on each side, of what have emerged 
as the crucial issues in the case, and their reasons for siding 
one way or the other, cannot fail to clarify the exposition 
of the controlling issues in the definitive opinion or opin­
ions. Such a discussion would of course also afford the 
Court as a whole the benefit of a closely directed discussion 
of what have, on full reflection, evolved as the ultimate 
questions in the case, questions which would, I am confi­
dent, gain in lucidity by being subjected to the indicated 
scrutiny. 

II. 
Whenever we vote at Conference to grant a petition 

for certiorari or note probable jurisdiction of an appeal 
and then make a summary disposition of the case, it is our 
present practice to have the order come down the follow­
ing Monday. ·Summary disposition of a granted petition 
or a noted appeal is, from the point of view of litigants 
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and reversed courts, a fairly drastic method of keeping 
the Court's business moving. It ought of course to be 
employed only in clear cases. We must also make cer­
tain that we are not, in the form of the judgment rendered, 
deciding more than we mean to. Ought we not, therefore, 
to safeguard ourselves by letting a week go by before hav­
ing the order go down, circulating all orders except the 
obviously formal? This will give us time to reconsider 
whether the decision is in fact so clear that no further 
statement of reasons, however brief, is needed, and that 
the form of the judgment fully conforms to our decision. 

III. 

Our usual practice also with decisions by per curiam / 
order on which argument has been had is to have the order 
come down on Monday following the Friday Conference 
at which the per curiam is decided upon. Since the deci-
sion in these cases is often as important as those in which 
the necessity of writing an opinion affords a period of 
time for further reflection, I wonder whether it might not 
also be wiser practice, even in "clear" cases, to let per 
curiam orders, after appropriate circulation, lie over a 
week so that we can take a second look or have second 
thoughts. 

IV. 

These last observations, it will be noted, are all con­
cerned with factors that, because of undue expedition and 
premature final adjudication, lead to less than attainable 
excellence. They lead me to remark more generally 
about the overriding need for the time that is essential 
for each member of the Court to give appropriately full 
consideration to every case that the Court has undertaken 
to review. Am I wrong in assuming that instances over 
the course of the Term will occur to each of us in which 
this desideratum was lost sight of in the eagerness to 
have a case come down on a certain day? Changes in 
majority opinion and dissent, changes often fundamental 
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to the theory of decision and certainly to its precise 
formulation, criss-crossed the Court in circulations that 
continued until almost the last minute before we went 
on the bench. It surely cannot be denied that such an 
atmosphere is hardly conducive to the full and mature 
consideration by every member of the Court of the impli­
cations of an opinion to which he has formally subscribed. 

In the abstract everyone of us will heartily agree that 
there is no virtue in deciding cases simply for the sake 
of deciding them, or in being primarily concerned with 
the quantity of our business or the rapidity of its dis­
position. In this matter we should be wholly uncon­
cerned with statistics as such. I think it is fair to say 
that it is always better to put a case over than to hand 
it down in an atmosphere of confusion and last minute 
changes for whose implications hardly anyone can 
vouch because there cannot have been time for ade­
quate attention. Certainly a case should be put over 
when a member of the Court expresses doubt that, in 
the time remaining, adequate consideration can be given \ 
it. But the burden should not be placed on an indi­
vidual objector to hold up disposition. We should set 
our faces against agreeing on a Friday that a case come 
down on the following Monday when it is probable that 
this can be achieved only under the disadvantageous 
circumstances that we have all observed. Indeed, there 
is much to be said for the view, strongly held by Mr. Jus­
tice Brandeis, that even after the Conference has agreed 
on a case coming down, the case should be held, as a mat­
ter of routine, for another week before the opinion is 
announced. There certainly should be no hesitancy, even 
after Conference, to request that a case not go down 
because difficulties or questions, hitherto not considered, 
have troubled the mind of a Justice. Of course this places 
a burden on each member of the Court to be perfectly 
frank in stating that for him difficulties he apprehends 
still remain in a case even after it has been suggested that 
it is ready to come down. It places on us the unwelcome 
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burden not to acquiesce in a case being prematurely 
handed down at the risk of appearing dilatory or obstruc­
tive. When there is doubt the issue should be resolved 
in favor of delay. 

Perhaps it would be best to have a firm rule that 
when there is a circulation of an opinion after Thursday 
afternoon with anything more significant than obviously 
stylistic changes, the case should be held o7er another 
week. 

F. F. 
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October Term, 1961-Greetings! 

On full reconsideration of our methods of doing busi­
ness, I venture to raise the following questions regarding 
our internal procedure, in the hope that a day may be set 
aside, rather early in the Term, for a full discussion by the 
Conference for the problems herein raised. What I have 
written is cast in the form of concrete suggestions solely to 
further concrete discussion. Revisions and additions 
have made this a substantially new memorandum. 

I. 

Normally the Court now votes on every argued case 
~he first time it comes up at Conference. Is there one 
of us who has not felt on occasion that discussion at Con-
ference on some difficult and important case has disclosed 
the need for further deliberation and discussion? Under 
such circumstances, even what is called a tentative vote 
is a vote largely in the dark. It is nobody's fault if at 
times, albeit infrequently, we discuss and vote, though 
with professed tentativeness, on cases involving more or 
less new and complicated issues at a stage when few, if 
any, of us could have come to grips with them or, con­
sidering the meagerness of briefs and arguments, could 
have had time to explore the relevant materials. Neces­
sarily then our votes must derive from too limited con­
sideration and be based on a too tenuous judgment. This 
is especially true when the real difficulties emerge for the 
first time at the argument or in Conference. In such cir-
cumstances what is called for is systematic investigation 
of the new problems that have emerged. Spontaneous, 
inevitably haphazard discussion is hardly adequate. Sys-
tematic investigation and mature reflection on it take 
time. For these situations Lord Bacon's advice is espe-
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cially pertinent. "It were better that, in causes of weight 
the matter were propounded one day and not spoken to 
till the next day; 'in nocte consiliurn.'" (Bacon, Essays: 
"Of Counsel," 1 Works (1859) 28, 29.) All of us in the 
abstract believe in Conference deliberations. But tho 
intensity of conviction with which this belief is hold of 
course varies. There is thus a natural disinclination for 
a Justice to stop the show, as it were, by urging postpone­
ment of consideration or voting in a particular case. The 
burden of doing so ought not to be thrown on a particular 
Justice. 

In very few cases do we postpone a vote at the Con­
ference immediately following the argument for further . 
study and deliberation. As cannot be too often illus­
trated by the Segregation Cases, resort to such a matur­
ing process for study and reflection furnishes that un­
hurrying atmosphere which adequate time alone can 
afford. It will be recalled by those who were here at the 
time that at our first Conference, after the reargument of 
the Segregation Cases in early December 1953, we were 
led by THE CHIEF JusTICE in what might be called a 
reconnoitering discussion, without thought of a vote. We . 
then took several weeks to reflect on the views that were 
expressed, more in the spirit of inquiry than as conclu­
sions, and there followed two further Conference discus­
sions, weeks apart, before we finally came to a Court 
decision. I submit that the Segregation Cases were 
not unique in proving the need for taking the necessary 
time for assuring a matured judgment and thereby secur­
ing the fortunate outcome of such a procedure. 

Take another manifestation of the need for adequate 
deliberation and interchange of thought, in order to secure 
a collective judgment, beyond that afforded by the cus­
tomary procedure. We have had more than one in­
stance where the Justice to whom an opinion was assigned 
changed his vote after fuller study. Such change vindi­
cates the integrity of the judicial process. And how 
many of us, not writing in a case, can say with assurance 
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that we would not have changed our minds more often 
had we had an opportunity to examine the issues in 
difficult cases more thoroughiy? 

To deal with these problems, these modifications in our 
practice suggest themselves. 

1. Investigation of doubtful cases prior to vote-talc-
~----~--

~..;.-In obviously doubtful, difficult and important cases, 
would it not on occasion be desirable, J2efore a vote is 
taken, but after preliminary discussion, that the ~se be 
assigned to two Justices for full, separate reports by them, 
independently arrived at, on the issues presented? This 
process was followed on the vitally important procedural 
question regarding the significance of a denial of certiorari 
in criminal cases, when Reed, J., and I were asked to pre­
pare memoranda before the matter was voted on. 
(Brown v. Allen, 344 U. S. 443.) I dare to think that 
the Court arrived at a better considered, surer judgment 
as a result of the stimulus of these memoranda. The 
occasions when the nature of the legal problems in a case 
makes it desirable merely to exchange views and not vote 
by the Friday after argument may not be many. But in 
the relatively few instances when such a course is desir­
able the considerations for not coming to a vote are 
precisely those that may be decisive. We say, of course, 
that all votes are tentative. Formally, no doubt, this is 
so. But it is not true psychologically. It is one thing 
for a Justice to be charged with formulating the views 
registered by a majority, even though they are said not 
to be definitive, and another for a Justice to be charged 
with exploring the problems in a case, free from the drive 
of a determined result however denominated "tentative." 
The mental pressures exerted by the two situations are 
very different. 

Moreover, another psychological factor comes in to 
operation. What matters, and matters to a very im­
portant degree, in the disposition of a case is not only 
the result reached but the way in which a conclusion is 
formulated-the breadth and momentum of an opinion. 
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These heavily influence the course of decisions. This 
vital aspect of the work of the Court, depends on 
the content of an opinion-what it explicitly decides, 
how that is phrased, what is said passingly, what 
is intimated, what is left unsaid. It is, however, a fact 
overwhelmingly established by experience th,at amiable 
colleagueship often leads to acquiescence in the form of 
an opinion even though all those who agree with the 
result are not wholly in agreement with what is said 
and what is implied. Surely each of us has had 
experience with this. But in those cases in which 
the nature of the subject-matter, the limited time 
available for exploration of problems and materials, the 
inadequacy of the arguments, etc., call for the maturing 
of wisdom, not merely regarding the result but the mode 
of its formulation, a report by members of the Court as 
against a formulated final opinion, will enlist desirable 
collaborative contributions by all.the Justices in the final 
terms of the Court's opinion. 

Of course, such an assignment for a report as a basis 
for voting presupposes promptitude in its completion. It 
presupposes the kind of self-discipline that may surely 
be attributed to members of the Supreme Court. 

2. Fuller consideration of cases prior to discussion. at 
Conference.-In the cases that present more or leEs 
familiar issues, or are adequately briefed and argued at 
the beginning of the week, our present practice affords 
sufficient consideration preceding Conference. But most 
cases argued on ·Thursday cannot be fully considered by 
Friday, in view of the shortness of time and the necessary 
preparations that must be made for }.?riday's Conference. 
Om· present schedule crowds the mind and thereby tends 
to force us toward premature judgments. There is such a 
thing as an intellectual traffic jam~ Would the desirable 
drive to l\:eep abreast of the business of the Court be 
curtailed if it became the practice that cases argued on 
Thursday be put over to the week following or, at the 
least, be merely tentatively discussed without a vote until 
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the next Friday, unless the cases are obviously easy of 
decision? (They will seldom be easy of decision unless 
we take cases for argument that we should not.) I am 
aware of the advantage of voting on a case when it is fresh 
in the mind. But the value of freshness presupposes 
adequate basis for judging what it is that is fresh. Too 
often, discussion and decision have not had the impact 
of the knowledge and understanding necessary for sound 

. judgment. 
In making these first two suggestions I realize that we 

cannot before voting all examine every case with the 
care required of the writer of the Court's opinion. Nor 
am I suggesting the postponement of voting till dooms­
day. But we should have more time for a maturer 
process of deciding the doubtful, important cases than 
has too often in the past been available. The job of 
adjudicating the most exacting cases that come before 
this Court is not unlike the work of scientists and philos­
ophers. It is rarely accomplished in a brief spurt either 
of labor or of inspiration. Ideas have to be incubated 
and slowly nourished into healthy life.* Our Reports 
are replete with instances of memorably important results 
reached after a long incubating process and because of it. 

3. Reconsideration of cases by the Conference.-Evcn 
the utmost care consistent with timely disposition of caEes 
will not avoid occasional instances in which consideration 
of a case before and at Conference fails to expose or em­
phasize considerations which become evident, upon 
maturer study and reflection by the writer of the Court's 
opmwn. Under our present practice it has been cus-

*One of the most eminent of American scientists, Profcswr Percy 
W. Bridgeman, a Nobel Prize winner, accounted thus for his thought 
process: 

"For me, at least, new ideas germinate only in an atmosphere of 
leisure. I have to immerse myself in a pr.oblem and then let it. 
gestate in my brain, without the distraction of other interests, if I 
am to expect a solution to come sauntering into my mind when I 
wake up two or three mornings later." Isis for July 1947, p. 129 • 
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tomary for him simply to go forward to the circulation 
of an opinion dealing with the case as he has come to see 
it although those new views have not had the benefit of 
focused discussion of what are matters newly mised. 

If new knowledge or new insight gained from the inten­
sive analytical and creative process of opinion-writing is 
sufficient to change the writer's vote or markedly to alter 
his view of the proper approach to the case, is not that in 
itself suffic.ient to justify further consideration of the case 
by the Conference, to be based on a memorandum by the 
brother to whom the opinion was assigned setting f.Q_rt~jp 
full the processes by which he was led to a new viewpoint? ·----

II. 

Whenever we vote at Conference to ·grant a petition 
for certiorari or note probable jurisdiction of an appeal 
and then make a summary disposition of the case, it is our 
present practice to have the order come down the follow­
ing Monday. Summary disposition of a granted petition 
or a noted appeal is, from the point of view of litigants 
and reversed courts, a fairly drastic method of keeping 
the Court's business moving. It ought of course to be 
employed only in clear cases. We must als9 make cer­
tain that we are not, in the form of the judgment rendered, · 
deciding more than we mean to. Ought we not, therefore, 

' to safeguard ourselves by letting a week_go by before hav­
ing the order go down, circulating all orders except the 
obviously formal? This will give us time to reconsider 
whether the decision is in fact so clear that no further 
statement of reasons, however brief, is needed, and that 
the form of the judgment fully conforms to our decision.· 

t •• " 

III. 

Our usual practice also with decisions by per curiam 
order on which argument has been had is to have the order 
come down on Monday following the Friday Conference 
at which the per curiam is decided upon. Since the deci­
sion in these cases is often as important as those in which 
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the necessity of writing an opinion affords a period of 
time for further reflection, I wonder whether it might not 
also be. wiser practice, even in "clear" cases, to let per 
curiam orders, after appropriate circulation, lie over a 
week so that we can take a second look or have second 
thoughts. 

IV. 

A. Opinions that often take weeks in preparation 
deserve more than rapid, and therefore scanty, attention . . 
We cannot be too conscious of the fact that the terms on 
which a conclusion is reached~what is said and how it is 

_, said, what is not said and what is implied, the atmosphere 

j 

r _ ;J'o 
r;.J 
.'H £_, 1J .. tVo 
ri(D . tfO 
;.c.c. ·iJo 

' -r AI fr ·. t
1
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1 
/ ~ 0 . that .is generated--:-may be as important as. the so-called .J I tt 

t)"::. .d.i.)J),----.._ result. Yet at times the Court hands down a decision on ;{.:(/?. 'tf',1 
- a Monday although th~~Q!i.ty_u12ir!_ion, _?r a wei_g_l~L C r::- tv J'../t; ,:;,., 

--( f~' dissent, mn.y not have been circulated until Conference ?,_ 5 t-•n. : J/;],4 /; i-oM 

crayQrthe afternoon preceding. Would it not be salutaryl ) Sf .(Cttl' .~ 

I ' ' !'I " o 

to have an unwritten. rule that normally a decision will (l•v~(j.· 1 

not be handed down in which the Court's opinion, or ~ ~,u 
substantial individual opinion (concurring,.· or dissenting) 
has been first circulated~ater_tll~D_,.Wes:l!l~§..qay? · 

Would it not also be desirable that we be governe' 
by an unwritten rule not to send in our returns, when 
duly n.pprised of an impendirig dissent, until all notified 
views are before .us'? Here too there are conflicting con-
siderations. The writer of the Court's opinion naturally 

. >vould like to know where he stands, and he should be ad­
vised as promptly as possible. On the other hand, recon­
sideration of the case in light of the dissent might cause, if 
not a change of vote, modification of the proposed Court r. _ 1\(b , · 
opinion. I myself have usually resolved this conflict in~[ C 'J 
fa~or of p~omp~ retun~ :vhen I voted with the Court, and ,Jf~ , (J .-- A(O . · 
this, I beheve, IS traditiOnal. I should prefer, however, .f:l. fiJ) ,.-i.~! ~;"' ;_JJ/, 
to be free~ from the pressure of my desire to relieve the l 1 c,. t/ . ·a..,.,..,. · ~ 0 
writer of the opinion of suspense, by a common under-J . ),;NI., 1J., l! f~ 
standing that returns normally be delayed for twenty- v I t 1 I 

four hours to give writers of prospective concurring and IV r n No 
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dissenting opinions an opportunity to notify their brethren 
of their intention to prepare them. Upon such notifica­
tion, returns should, I respectfully submit, be withheld 
to await the concurrence or dissent. After all, the writer 
of the Court opinion may want to revise his draft after 
reading dissenting or concurring opinions, and he should 
feel wholly free to do so, indeed encouraged to do so, with­
out having the supporting approvals of his original draft 
already in hand. 

Would it not also be wise, after opposing opinione have 
been circulated, to have a second short discussion of the 
~ase at the next Conference, the purpose being to expose 
and narrow the precise differences between the views 
expressed? All too often opposing opinions do not satis­
factorily join issue, largely because the briefs and argu­
ment, reflected in Conference discussion, have not ade­
quately exposed the issues and their implications upon 
which decision must turn. Interchange of views at Con-~ 
ference by the writers on each side, of what have emerged 
as the crucial issues in the case, and their reasons for siding 
one way or the other, cannot fail to clarify the exposition! 
of the controlling issues in the definitive opinion or opin-; 
ions. Such a discussion would of course also afford the 
Court as a whole the benefit of a closely directed discussiOI)' 

. of what have, on full reflection, evolved as the ·ultimate 
questions in the case, questions which would, I am confi­
dent, gain in lucidity by being subjected to the indicated 
scrutiny. 

B. The same undue expedition which, in instances, can 
press us to premature decision can also be the cause of 
less than attainable excellence in the formulation of the 
opinion which expresses the definitive views of the Court. 
In this, as in every aspect of our work, one cannot too 
often emphasize the overriding need for the time that is 
essential so that each member of the Court may give 
appropriately full consideration to every case that the 
Court has undertaken to review. Am I wrong in assum­
ing that instances over the course of the Term will occur 

. ., # ~ ., \ ' ..... ... , .. ... .,_ 
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to each of us in which this desideratum was lost sight of 
in the eagerness to have a case come down on a certain 
day? Changes in majority opinion and dissent, changes 
often fundamental to the theory of decision and certainly· 
to its precise formulation, criss-crossed the Court in cir­
culations that continued until almost the last minute· 
before we went on the bench. It surely cannot be denied 
that such an atmosphere is hardly conducive to the full 
and mature consideration by every member of the Court. 
of the implications of an opinion to which he has formally 
subscribed. 

In the abstract everyone of us will heartily agree that. 
there is no virtue in deciding cases simply for the salm 
of deciding them, or in being primarily concerned with 
the quantity of our business or the rapidity of its dis­
position. In this matter we should be wholly uncon­
cerned with statistics as such. I think it is fair to say \ 
that it is always better to put a case over than to hand 
it dow.n in an atmosphere of confusion and last minute \ 
changes for whose implications hardly anyone can , 
vouch because there cannot have been time for ade- j' 
quate attention. Certainly a case should be put over· 
when a member of the Court expresses doubt that, in 
the time remaining, adequate consideration can be given 
it. But the burden should not be placed on an indi­
vidual objector to hold up disposition. We should set 
our faces against agreeing on a Friday that a case come· 
clown on the following Monday when it is probable that. 
this can be achieved only under the disadvantageous 
circumstances that we have all observed. Indeed, there· 
is much to be said for the view, strongly held by Mr. Jus­
tice Brandeis, that even after the Conference has agreed 
OJ~_c&§yo.rning clown, the .cas~uld..Qe held, as a m.at-

'ter of ro~tine, .£.o..r_appth.£UY.~~.k __ .Q.Qfgre the JWhllim is 
-announced. There certainly should be no hesitancy, even 
-:-after Conference, to request that a case not go down 

because difficulties or questions, hitherto not considered, 
have troubled the mind of a Justice. Of course this places 
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a burden on each member of the Court to be perfectly 
frank in stating that for him difficulties he apprehends 
still remain in a case even after it has been suggested that 
it is ready to come down. It places on us the unwelcome 
burden not to acquiesce in a case being prematurely 
handed down at the risk of appearing dilatory or obstruc­
tive. When there is doubt the issue should be resolved 
in favor of delay. 

1 erhaps it would be best to have a firm rule that 
when there is a recirculation of an opinion after Thursday 
afternoon the case should not be handed down the imme­
diately following Monday. Even so-called "stylistic · 
changes" may appear important to others than their 

1
1 author, in that nuances in phrasing may have substantive 

significance if only by way of overtones or undertones. . ' 

v . 
The occasional problem of setting a case over for rear­

gument at a subsequent Term when some among the · 
Brethren feel that crucial or potentially crucial points . 
have not been adequately canvassed in briefs and argu­
ment, or that there is not enough time before the end of 
the current Term for the independent research and 
thought essential to the formation and expression of 
views, often involves considerations peculiar to the indi-

, vidual case. But while it would therefore seem unwise 
to attempt to frame anything in the natute of a "rule" 
intended to bind a majority of the Brethren in such situa­
tions, I venture to suggest that to leave the matter to an 
entirely ad hoc determination as to the proprie,ty of a 
reargument tends to subordinate considerations of apiJro­
priate judicial procedure-procedure designed to main-

.. tain the conditions of informed and responsible decision­
to the immediately prevailing view on the merits of par­
ticular cases. Would it be unwise to come to a general 
understanding that, in the absence of circumstances of 
compelling exigency, a case should be set down for reargu­
ment whenever two or more of the Brethren conclude that 
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in conscience they cannot satisfactorily undertake deci­
sion without further preparation which requires this 
course? I am sure that the instances of holding over will 
continue to be rare indeed, for surely we can assume 
that none among us would lightly invoke such a tacit 
understanding. 

VI. 

Finally, I venture to believe that we ought not to deem 
irrevocable the present policy never to cary an argued 

t 

· case beyond our June adjournment date without having 
it reargued. Is there not an occasional case that is 
unwisely disposed of under pressure of the Term's end? 
This is so either because of its intrinsic difficulty, its inept 
presentation, shifting views within the Court, or the need, 
in light of the nature of the issues, for longer reflection. 
Why should the Court be forced to choose between con­
sidering such cases too hastily or setting them down for 
reargument at the Term following? Experience has 
demonstrated-one could cite important instances-that 
the summer affords excellent opportunity to reflect upon 
these few cases of great difficulty and importance at 
leisure, isolated from the confusion of other business and 
unhurried by a deadline. In the rare situation when it 
is clear that a case would get inadequate consideration if 
decided by the time the Court adjourns and when what is 
needed is more time to think, to mull over things, we 
should hold the case under advisement over the Summer 
and plan to hand down opinions in such a case promptly 
at the beginning of the new .Term. I raise this question 
with full awareness of the circumstance that begot the 
present practice and the considerations that have been 
advanced for rigid adherence to it. 
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CHAMBERS OF' 

THE CHIEF ..JUSTICE 

.§u:p-rtmt C!J~u:d (tf tlrt 'J!lnitt~ j;tattg 

Jlagiyi:u:ghm. ~. C!J. 2.0,?)1.~ 

March 21, 1972 

MEMORANDUM TO THE CONFERENCE: 

I) Jl 
This will confirm that everyone passed on the 

new chamber next to Mr. Justice Blackmun' s new chambers. 

Mr. Justice Powell has elected to take it when it becomes 

available. 

Regards, 

1M g) 



-

April 7, 1972 

Dear Chief: 

As you may know, Mr. Justice Reed's 
messenger is seriously Ul. 

It recently eame to my attentlcm that Mr. 
Justice Reed is driving himself to and from the 
Court and on yesterday he had a minor eoWsioo 
doing about $100 of damage to his ear. 

Jo and I took the Reeds to the party last 
night, and Mrs. Reed is quite worried about 
stanley's driving. 

It oeeurs to me that possibly <me of the 
messengers in the Marshal's office, or c:m.e of the 
other drivers, could be detalled to drive Justice 
Reed to and from the Court eaeh day. 

I felt sure you woold want to know about 
this sltuattoo. 

The Chief Justice 

lfp/ss 
be: Phil 

. > 

Sincerely, 

,, 
1,. 

' . 

.. 



CHAMBERS OF 

THE CHIEF .JUSTICE 

;$u:prtmt <!Jcu.rt of firt ~nittb ;$muG 
~:tGJrhtgtmt.1{1. Qf. 2ll'~)l.~ 

April 7, 1972 

MEMORANDUM TO THE CONFERENCE: 

Re: Library 

CONFIDENTIAL 

Over the past year or two I have not been able 
to give the Library problems a priority. Other matters were 
more pressing. 

Our Conference discussions reveal a common 
analysis of the problem, but not much as to a solution. I am 
not officially informed, but informally, that Mr. Houston con­
templates retirement at the end of the Term. 

I have now reached the conclusion that an "internal" 
solution is not a 'real one and that we must go outside. If there 
~as anyone in the present staff capable of bringing order and 
competence to the operation, those talents should have been 
visible long ago. In three years I have seen no evidence that 
persuades me. 

I have, therefore, designated Byron White and 
Harry Blackmun as a "search committee" to find a qualified 
Librarian for the long-range solution. That may mean bringing 
such person in as an 11Associate Librarian" for an interim 
until Mr. Hallam retires, but such a transitional period will 
probably be useful. 

I hope that before Fall we will have some concrete 
alternatives. 

Regards, 



CHAMBERS OF' 

THE CHIEF .JUSTICE 

',. 

,ju:prttttt (!Jcu:d cf tqt 'Jlluitt~ ,jtattg 
~~ttdrtn:ghm. lB. QJ. znc?'f~ 

May 3, 1972 

MEMORANDUM TO THE CONFERENCE: 

In order to accommodate those of the Court who 
may be interested in attending the funeral of J. 
Edgar Hoover, I am rescheduling our 10:30 Conference 
for 1:30 tomorrow afternoon. 

Hopefully those of us who wi 11 be going to the funeral 
will be back at the Court by 12:15 or 12:30 in time for 
our usual Conference day luncheon. 

Attached is copy of memorandum detailing arrangements 
for Mr. Hoover's funeral. It would be appreciated if 
all offices would respond as quickly as possible indicating 
their attendance or non-attendance at the funeral in 
order to enable Mr. Hepler to finalize numbers for Mr. 
Mohr's office. 

I , Regards, 

cc: The Marshal 

Copies to the Retired Justices 



C!Pff"u.e ll'f tlr~ ~~1mslptl 

~u;px.eme C4omt ltf tlr~ ~~ ~btu~ 
... IU\"!p:ngftttt.tD. <4· 2".[)'gt'-lt~ 

May 3, 1972 

MEMORANDUM TO THE CHIEF JUSTICE 

Mr. John P. Mohr has been designated as the FBI 
coordinator of the funeral arrangements for J. Edgar Hoover. 
One of his secretaries, Miss Webber, has just passed the 
following information to us and I will call her later this 
afternoon to determine if there are additional details for 
the Court. 

The Memorial Service will be at 11:00 a.m. at 
National Presbyterian Church, 4101 Nebraska Avenue, N. W. 
This was Mr. Hoover•s church, and the pastor is Dr. Elson 
who also serves as the Chaplain of the United States Senate. 
Interment will be at Congressional Cemetery, and Miss Webber 
stated that the ceremony there is to be private and she 
did not know if any members of the Court were on the 
invitation list. 

I can arrange for limousines to take the 
Justices to the church, if you so desire. Wives are to be 
included if they wish to attend. I suggest that we depart 
from the garage at 10:30 a.m., and Captain Coble will make 
arrangements for a Police Escort because of the heavy traffic. 
When we arrive at the church there will be a section of pews 
reserved for the Members of the Court and any wives who 
attend. 

If Mary Burns can make a determination of how 
many Justices and wives will attend, I can call that 
information to Mr. Mohr•s office so they will have an idea 
of how many seats to reserve. 

If the Court plans to attend I would like to 
know this afternoon so that I can make the necessary arrange­
ments. 

Respectfully submitted, 

F. M. Hepler 
Marshal , 

r 









... 



June 1, 19'12 

New Chambers Being Redecorated 

Dear Chief: 

My wife Jo has been conferring With the arehiteets, the 
Marshal's office and with an interior decorator (employed, I believe, 
by the Marshal's office) about various matters relating to the new 
cha.mbel!B. These include the "fireplace" (which is quite optional 
with me), carpeting, wall paper and draperies. 

I assume that the Marshal's offlee or the architects, or both, 
will make the decisions as to what 1s to be dme and whether costs 
and expenditures are within the budget and duly authorized. I merely 
want to be sure that neither Jo nor I bas any respmslbllity in this area. 

Having in mind the exaggeration in the press as to the changes 
in the courtroom and the "redecorattm" of Justices offices, I want to 
be sure that we stay within budget and also avoid what anyone might 
fairly regard as :Inappropriate expenditures. I wlll be content with 
anything so long as I have good lighting cooditions and comfortable 
room temperature. 

U there is anything I can do to relieve you of details on this, 
please let me know. 

Sincerely, 

The Chief Justice 
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.Tune 9, 1972 

Law Clerks - This Summer 

Dear Chief: 

It would be helpful to my chambers if-Phil Fox could remain 
available through July (actually until July 28), if this is consistent 
with budgetary and other constraints. 

I will be in Richmond, at the Fourth Circuit Court of Appeals, 
most of the summer, with my secretary and one law clerlt primarily 
based there. In view of this, vacation plans and the arrival of my new 
law clerk, Phil's availability would be most helpful. 

Phil would, of coorse, also be available to help you and other 
members of the Court as needed. Vie can hope that the worldoad will 
be light. 

Sincerely, 

The Chief Justi.ce 

be: Phil 
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. June 15, 1972 

Dear Chief: 

After reviewing carefully my situation last night, I have 
concluded that I cannot go to Williamsburg this weekend. 

Two of my opinions fnr the Court are still in some difficulty, 
requiring possible revisions and refinements in light of dissents 
(Byrum and Healy). In addition, I have not yet come to rest in 
several of the other major cases which I wish to study carefully. 

If you and Vera are able to go, Jo will accompany you and 
you may be sure that your welcome will be warm and enthusiastic. 
Carl Humelsine has reserved the "Queen's Suite" for you at the Inn. 

I am keenly disappointed by this turn of events. Yet, it is 
clear to me that I cannot in good consciencelfiaave at this time in view 
of the state of my work. 

Sincerely, 

The Chief ,Justice 

lfp/ss 
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July 5, 1972 

Dear Warren: 

The Fourth Circuit Conference went well, although 
you were greatly missed. 

Both Clement and I - at the first session -
explained youc absence and conveyed your greetings. 

My talk was received with very considerable interest, 
and dozens of lawyers, judges and professors spoke to me of 
their hope that something would be done about the problems, 
and expressed a willingness to help. Judge Roszel Thomsen 
of Baltimore said that he was on a committee of the Judicial 
Conference that might be helpful at the right time. 

I do hope that you are beginning to ''unwind ' 1 a bit. 
You certainly had a terribly pressure-packed year. I think 
you must have a feeling of satisfaction, however, that the 
Term went well and the Court disposed of a number of major 
issues in opinions which I believe will stand the test of 
time. 

Do get some rest and diversion this summer. No 
one has earned this more. 

\ '. 
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I want to thank you again for your many courtesies 
to me during my first six months on the Court. You were 
invariably thoughtful, generous and considerate. I always 
welcomed your advice, and appreciated the opportunities which 
you gave me to work on interesting cases. 

Jo and I both are especially grateful to Vera. 
She could not have been moee thoughtful or attentive. She 
certainly did much to make Jo's introduction to Washington 
a pleasant one. 

With our affectionate best to you both. 

Hon. Warren E. Burger 
Chie f Justice 

As ever, 

Supreme Cour t of the United States 
Washington, D. C. 20543 

lfp/ss 
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July 11, 1972 

Dear Warren: 

I would appreciate your thinking as to whether my 
talk to the Fourth Circuit should be submitted to the American 
Bar Association for possible publication? 

If I were to submit it, I would make certain revisions. 
It would be necessary to eliminate or modify some of the more 
personal statements which are more appropriate for a speech 
than an article. Also, I would like to expand - if I can find 
relevant material - my brief discussion of possible means of 
reducing the caseload. In this connection, if you know of any 
law review discussions of the possibility of a special high 
court of criminal appeals, I would be interested in knowing 
about them. 

But the purpose of this letter is to obtain your 
candid reaction as to whether it would be helpful at this time 
to publish the substance of this talk. Obviously I have no 
personal interest in publication unless it might contribute 
to some solution of our problem. 

Warm best wishes. 

Hon. Warren E. Burger 
Chief Justice 
Supreme Court of the United States 
Washington, D. C. 20543 

lfp/ss 
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July 27, 1972 

Dear Warren: 

I tentatively plan to be in Washington on Tuesday, 
August 1, and if you are free would enjoy having lunch with 
you. 

I will ask my clerk, Larry Hammond, to advise you 
definitely on Monday. 

You may have seen the enclosed story in the Post 
about the Solicitor General's petition for rehearing in 
~· v. Byrum. Theee no basis for a rehearing. The rule 
advocated by the Government would twist the statutory language, 
and also would be inequitable in the impact on grantors of 
closely held stock rather than of listed stock. 

Looking forward to seeing you. 

Hon. Warren E. Burger 
Chief Justice 
U.S. Supreme Court 
Washington, D. C. 20543 

lfp/ss 
Enc • 

.... ,, 

Sincerely, 



Warren: 
~ ~ 

I have wanted, since returning from San Francisco, 
to say again how very pleased I was with your "State of the 
Judiciary" address. 

All of your annual reports at ABA meetings have 
excellent, but I think this was the best of all. I he•rd many 
favorable comments. 

Also, I had an opportunity after returning to 
Richmond to read your interview in U.S. News & World Report. 
I am delighted that you were able to get on the record some 
of the things you discussed. This is bound to be helpful with 

. the Congress and the public generllly. 

Jo and I spent a couple of days with Molly and Kit 
in Los Angeles and then three days with our oldest daughter, 
Jody, and her family who spend the month of August on her 
husband's ranch in Texas. Chese were pleasant interludes 
for us, especially to be with our daughters. 

I have been back here in my Richmond office since 
Thursday trying to catch up on cert notes and other 

In talking to the Court today I was advised that 

:.1 



,ll: 

~fl~-

- 2 -

you were away - which I hope means that you and Vera are off 
for two or three weeks of genuine rest and relaxation. Jo and 
I were concerned that both of you should have been slightly 
indisposed at San Francisco. You are far too important to our 
nation to take any chances with your health, and I am afraid 
this is exactly what you do with the extremely heavy load 
which you so generously carry. The time has come to let others 
take over some of the peripheral - though important -
responsibilities which you shouldered when you became Chief 
Justice. 

I plan to return to Washington on September 11, if 
my new chambers are ready for occupancy at that time. 

Hon. Warren E. Burger 
Chief Justice 

As ever, 

Supreme Court of the United States 
Washington, D. C. 20543 

lfp/ss 
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September 19, 1972 

Dear Chief: 

Congressman's Railsback's office called this afternoon 
to say that he and his associates (named below) would like to 
visit you at 9:15a.m., Thursday, September 21. 

The members of Congress in the group, in addition to Tom 
Railsback are: 

Wendell V/yatt, R. Oregon 
Abner Miclwa, D. Ill. 
Edward Biester, R.. Pa. 
Walter Flowers, D. Ala. j~-<4~ ) 
.Tames 'vfann, D. S.C. 

As you will note from my memorandum of September 14, I 
had advised Congressman Railsback of my personal unavailability 
on the morning of September 21, as I have a medical examination 
acheduled at Betheda at 9:00a.m. However, I am trying to change 
this appointment and will know about this early tomorrow morning. 

Sincerely, 

The Chief .Justice 

lfp/ss 



Here is a copy of Tom Railsback's letter, 
visit tomorrow morning at 9:15. 

I will come to your office a few minutes before 9:00a.m. 
'if this iS agreeable. It might be desirable for us to visit a few 
minutes before the guests arrive. 

Sincerely, 

• -.j. 

-.~. 

,. 



September 27, 1972 

Dear Chief: 

I would like to put the following case on the discuss 
list for the Conference beginning Monday: 

No. 71-1168 streckfus steamers, Inc. v. City 
of St. Louis 

Sincerely, 

The Chief .Justice 

lfp/ss 
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Dear Chief: 
; 

Over th~ weekend, I made my selection of clerks for the 
1974 Term. Although I really would have liked more time, I was 
doing my own interviewing and correspondence. This was taking 
a great deal of my own time, and . so I thought it best to cone lude 
the process before we commence the 1973 Term. 

iii 

Several of the applicants whom I interviewed, but did not 
select, made fine impressions on me and are fully qualified for 
clerkships here. I thought possibly your committee (which does 
the screening for you initially) might ·like to take a look at these 
applicants if they are not already on your list: 

William s. Jacobs 
'·=;, -!.~ 

1376 Markan Court, N.E. # 2 
Atlanta, Georgia 30306 . . . •• Number One in his law class at 

Duke, and now clerking for Judge 
Bell of CA 5 (who wrote me that 

"" Jacobs is one of the best clerks 
" he has ever had). Former Dean 

Snead of the Duke Law School (now 
on CA 9) personally alerted me to 
Jacobs as being one of the most 
able students he bad had in his 

.·~ · entire teaching career. The only 
.negative (if it be one) is that 
Jacobs elected not to serve as an 
officer of the Law Review pre­
ferring to do some independent 

'·r. /: 

writing and instructing. 

f <· ·· ... 
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William C. Bryson ,, 
Chambers of Judge Henry J. Friendly 
U.S. Courthouse ',_ . 
New York, New York 10007 '' •• Editor-in-Chief of the Texas 

Law Review, graduating second 
in his class; magna cum·· laude at 
Harvard College; now clerking 
for Henry Friendly; has strong 
recommendations from Dean 
Keeton and Prof~ssor Charles 
Wright. 

• • Editor-en-Chief of Columbia Law 
Review, and - I believe - Number 
1 in his class; strongly recommended 
by the Dean and several faculty 
members; now clerking for 
Judge Leventhal. 

Having interviewed each of the foregoing personally, I am satisfied 
that they would be congenial with y~u. I believe you would find Jacobs 
and Bryson especially compatible personally. 

I would be quite happy to have any one of the three clerking ·fe~r me, 
and my decisions in favor of other candidates were very close indeed. 

If you are interested in the biographical data sheets on any of these 
individuals, one of your secretarial staff can obtain them fzym Sally Smith 
or Gail Galloway in my office • . 

Sincerely, : 
,,, 

'. 
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1972 

Mot10118 Docket 

This refers to the discussion at the Conference em yesterday 
as to delegating to you the responstbUity for the routine decisions 
an the motions docket. 

These motions for leave to file briefs amicus, for specified 
counsel to argue, for additional time, for divislat of time among 
counsel and the like. 

You would, of course, bring to the Conference any motion 
which seemed to merit discussion, and any Justice could request 
that any motion be placed on the discuss list. 

This suggestion, as a means enabling the Conference to con­
centrate on matters of substance appeals to me provided it does net 
increase the burden on yoa. Subject to this proviso, the proposal 
has my full approval 

Sincerely, 

The Chief Justice 

lfp/ss 

ce: The Conference 
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CHAMI!!ERS 01'" 

THE CHIEF" .JUSTICE 
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October 

MEMORANDUM TO THE CONFERENCE: 

/ 
tlv. 

Re: Docket Sheets 

Confirming our discussion at Monday's Conference indicating agree­
ment to standardize the docket sheets, I attach copies of the three 
docket forms presently being used by four of the Justices. 

Appellate docket: This docket sheet is used by Mr. Justice Blackmun, 
Mr. Justice Powell, Mr. Justice Rehnquist and myself. It differs from 
that used by Mr. Justice Douglas, Mr. Justice Brennan, Mr. Justice 
White and Mr. Justice Marshall as follows: 

(1) There are two additional columns -- one for 
"hold" and a "blank" for additional motions, petitions 
for rehearing, rules, etc. 

(2) The proposed appellate form is for one case 
and one case only, with the back of the form used for notes 
or comments on the Conference. The docket sheet presently 
used by some Justices is reversible allowing two cases to 
b·e incorporated on one sheet of paper. This reduces bulk 
but requires constant leafing through the docket book for 
the case in question and for that reason I abandoned it. 

Mr. Justice Stewart uses a distinctly different docket sheet. It has 
merit -- using one side for the vote on cert or appeal and the reverse 
--in the same case --for voting on the merits. Despite this advantage, 
I am more disposed to continue the use of the proposed appellate form. 

Original (jurisdictional case) docket sheet: I suggest no change in this 
docket sheet. It is used infrequently and seems adequate for our re­
quirements. I invite suggestions, however, for the improvement of the 
form. 
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IFP docket: The IFP cases present a different problem. My office 
--and I believe all other offices --generally use the 8-case per page 
green docket sheet for internal record keeping. I personally use this 
form for the "dead" list cases only. I believe as a docket sheet for 
Conferences it is quite inadequate although it is a tremendous space 
saver. 

For my use in Conference for the discuss cases, I have a special green 
docket sheet -- which is identical to the appellate docket sheet but green. 
My permanent files, of course, must include the 8-case green IFP form 
and the Conference action is carefully recorded in each case. (In reality, 
for my records, there are two green IFP docket forms, as the one-case 
IFP "green" up until now has been for my use only, although it may or may 
not have been adopted by others this year.) 

It is my recommendation that the single case appellate docket, the orange 
(original docket) and the 8-case IFP green docket sheet be adopted by all. 
(I shall continue the use of the single case green for the discuss list since 
my needs are different. It is available to all who wish to utilize it.) 

If the above is agreeable, the IBM Mag-Card Automatic typewriter will 
be utilized to duplicate nine sets of each of the three forms. This vi ll 
produce more bulk but in the long run will be simpler and more efficient. 
This would implement the action taken on Monday and will save consider­
able typing all around. 

Attachments 



DouGLAs, J. MARSHALL, J. 

BRENNAN, J. BLACKMUN, J. 

STEWART, J. POWELL, J. 

WHITE, J. REHNQUIST, J. 

MEMO: 



ORIGINAL CASES Orig . 

. . . . . . . . . . . . . . . . . . . . , 19 .. Argued 

.................... , 19 . . Submitted 

.................... , 19 .. Voted on 

.................... , 19 . . Announced 

MOTION 'fO FILE PROCESS 

vs. 

............ . ....... , 19. . Recommitted 

.................... , 19. . Reallotted 

.................... , 19 .. Passed 

.................... , 19 .. ....... . 

DECREE AB- NOT 
REMARKS 

SUBPOE::"<A COMPL'T DEFEND'T DISMISS SENT VOT'G RULE GRANT RE~'USE 

Rehnquist, J ........... . 

Powell, J . . .... .. .. . ... . 

Blackmun, J ........... . 

Marshall, J ........ . ... . 

White, J ....... . .. . .... . 

Stewart, J ............. . 

Brennan, J ............ . 

Douglas, J ............. . 

Burger, Ch. J. . . . . . . . . . . . ..... . 
·--

0 0 ••• 0 ••••••••• 



I. F. P. DOCKET 

No .............. I. F. P. No .............. I. F. P. 

-------------------
GRANT REFUSE RULE 

========;===;=-==----·-
------------------+-GRA __ N_T+-_RE_.F_~~fRUL~j---
.......................... .. .... ]'"""i 

Rehnquist, J. . . . . . . . . . . . . . . . . . . . . . . ... f Hehnquist, J . .................... . 
I I Powell, J ............... ... .. ......... j 

Blackmun, J ........ ....... . .... . . . .. J 
Powell, .T .. . .. ................... . 

Blackmun, J ..... . ........... . ......... . 

Marshall, J. . . . . . . . . . . . . .............. . I Marshall, J ........... . 

"White, J ............. . w·hite, J ... . ......... . 

Stewart, J ............ . Stewart, J ........ . ... . 

Brennan, J ........... . Brennan, J ........... . 

Douglas, J ........... . Douglas, J ........... . 

Burger, Ch. J ........ . Burger, Ch. J ........ . 

No .............. I. F. P. No ...... .. . .. ... I. F. P. 

======:.:.....:-:- .. -_ -=--~ .. =;==::::;::=-==-c...=-· :__-_-_-_ -- - - -- - - - -- -- -- ---- ·--- --
GRANT REFUSE RULE GRANT RE~'USE RULE 

Rehnquist, J ..................... . Rehnquist, J ............... . 

Powell, J ........................ . Powe11, J .................. . 

Blackmun, J ..................... . Blackmun, J . ... . .......... . 

.Marshall, J. . . . . . . . . . . . . . ........ . .... . Marshall, J .......... . . 

White, J ......... .. .................. . White, J ............. . 

Stewart, J ............ . Stewart, J ....... . .... . 

Brennan, J ........... . Brennan, J ........... . 

Douglas, J ........... . Douglas, J ........... . 

Burger, Ch. J ........ . Burger, Ch. J ........ . 



I. F. P. DOCKET 

No .............. I. F. P. No .............. I. F. P. 

,----
GRANT REFUSE RULE GRANT REFUSE RULE 

Rehnquist, J . .............. . Rehnquist, J . .............. . 

Powell, J .................. . Powell, J .................. . 

Blackmun, J ............... . Blackmun, J . .................... . 

Marshall, J. . . . . . . . . . . . . .............. . Marshall, J. . . . . . . . . . . . . .............. . 

White, J ............. . "\Vhite, J .............. ............... . 

Stewart, J ...... ..... . Stewart, J ............ . 

Brennan, J ........... . Brennan, J ........... . 

Douglas, J ........... . Douglas, J ........... . 

Burger, Ch. J ........ . Burger, Ch. J . ....... . 

No .............. I. F. P. No .............. I. F. P. 

- - ========r=----·-- -------
GRANT REFUSE RULE GRANT REFURF: RULE 

Rehnquist, J . ......... . Rehnquist, J . .......................... . 

Powell, J ............. . Powell, J .............................. . 

Blackmun, J . ......... . Blackmun, J ........................... . 

Marshall, J. . . . . . . . . . . . . . . . . . . . . . . . . . . . Marshall, J .. ......... . 

White, J. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . White, J . ............ . 

Stewart, J. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Stewart, J ............ . 

Brennan, J. . . . . . . . . . . . . . . . . . . . . . . . . . . . Brennan, J ........... . 

Douglas, J. . . . . . . . . . . . . . . . . . . . . . . . . . . . Douglas, J . .......... . 

Burger, _ Qh. _J _:_:_:_· _. _. . _. _._ .!.._._._. _. __!" !__._._. _. __!" !__" ._._._ • .!___ __ ~_B....:.:u:....!rg~e::.:_r!_, _:C:..:h::..:._J:_:_:. ·:....:·....:.:· _:_· _:_· .:._· ·:....:·-..!..:.· _:_· .:._· ·:....:·_::__:_· _:_· .:._· .:._· ·:..:.:·_:_· _:_· .:._· :...!" __ 



CHAMBERS Or 

THE CHIEF .JUSTICE 

~uprmtt <!feud of tqt 'J!ittitt~ ~taftg 
,raglpnghm. ~. <!f. 2ll&i't~ 

October 6, 1972 

MEMORANDUM TO THE CONFERENCE: 

At the opening Conference our discussion of 11household11 

matters included some subjects touched on in the past from time 
to time. Since they bear on our day to day work and we are at 
the outset of what will likely be a heavy Term, I suggested that 
I would try to recapitulate some of the key factors discussed. 
I note also that memos in the 11 archives 11 from the past 25 years 
or more have touched occasionally on these same problems. 

I. 

2. 

Circulated opinions. There is general agreement that 
when a proposed opinion for the Court is circulated 
each of us has the burden to give a prompt response. 
That step, whether definitive in terms of concurrence 
or qualified in some way, or notice of dissent should 
generally have priority over current work each of us 
has on our own opinions. 

Dissents. When a dissent has been indicated, either 
at the initial vote at Conference (or at the latest when 
an opinion is circulated) the Senior Justice of the 
potential minority view should assume responsibility 
for agreement as to which Justice will undertake 
writing a dissent. This will serve two purposes: 
first, it will focus responsibility for a prompt dis­
senting draft; second, it will tend to minimize 
overlapping and repetitive dissents. 



3. Concurring op1mons. It will be helpful if a Justice who 
decides to write a concurring opinion advises the author 
of the proposed Court opinion and all others. This 
could have several benefits: first, the author of the 
Court opinion may be able to accommodate the con­
curring view and thus eliminate a concurring opinion; 
second, any other Justice contemplating a concurring 
opinion may be able to consolidate concurring views in 
a single concurring opinion. 

Regards, 



This refers to our discussion in Cooference of the Commissioo 
on Salaries, as to which you will be appointing the members representing 
the Judiciary. 

Although you know the ABA peq>le very well indeed, in thinking 
about possible candidates from the bar the following names come to 
mind: 

Bernard G. Segal 
WUliam T. Gotlsett 
Edward L. Wright 
Chesterfield Smith 
Leon Jaworski 

·· Whitney North Seymour 
Burnham Enersen 

You are quite familiar with all of these gentlemen, with the 
possible exception of Chesterfield Smith and Burnham Enersen. 

Chesterfield Smith is the President Elect of the ABA, a former 
President of the Florida bar, and a law partner of former Senator 
Spessard of Florida. Smith is tough minded and attractive, and knows 
his way around in polities. If there are southern members of Congress 
oo the Commission, Chesterfield would be a good candidate as a lawyer 
who could work with them. 

' . 

... ~ 

:,.·, 

.. 

·. 

·. 
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Burnham Enersen, a former President of the CalUomia state 
Bar, is a widely respected Califomia lawyer. If there were some 
reasoo for you to wish the Far West represented, he merits cm­
sideratton. 

Bemie Segal is the best qualified lawyer in the ABA in this 
area. If he is net appointed to the Commissim as me of its public 
members, you will no doubt cmsider him seriously. 

I would think that the membership from the House and the Senate 
would be relevant - in part at least .. to your own coosideration of who 
should represent the Judiciary. Whit Seymour is a superb advocate, 
and has excellent judgment and a high sense of public responsibility. 
But he is a ''Wall street lawyer", associated with "large financial 
incomes and interests", and cooceivably would not be as influential 
as someone from the hinterlands like Ed Wright or Chesterfield Smith. 

If the Commissim is predominantly Democratic, and if it also 
has some old-line Democratic politicians oo it, Leon Jaworski might 
be a meritorious candidate. 

If you are thinking of including a law school dean, in addition 
to the obvious ones whom you know very well, I would add the name 
of Phil Neal. 

There are, of course, many ether well-qualified lawyers and 
deans. The above list is suggestive only. 

Sincerely, 

The Chief Justice 

lfp/ss 
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Docket Sheets 

The suggestion in your memorandum of October 6, 
to docket sheets has my concurrence. 

Any set of forms agreeable to other members of the Court is 
entirely satisfactory with me. 

Sincerely, 

't.,. 

•' 

·. 



October 16, 1972 

Dear Chief: 

I would like to have the following cases put on the discuss 
list for the Conference on October 20: 

I 4, 

No. 72-222 Louisville and Nashville RR v. Kentucky - p. 3 

No. 72-187 Square D Company v. Hodgson - p. 3 

Sincerely, 

The Chief Justice 

lfp/ss 
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Please show that in ?vfartin v. City of New Orleans, No. 71-6627, 
Mr. Justice Powell would remand for reconsideration only in light of 
ChapUns~ v. New HaJ:shire, 315 U.S. 568 (1942). (See concurring 
opinion in Lewis v. Ci!I of New Orleans, 408 U.S. 913). 

. . 
,'f· •• )( ',:. 

Michael Rodak, Jr. 

Sincerely, 

t! 
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~rutJri:ngt~n. ;!B. <!J. Zllb!;lJ;~ 

C HAMB J;:R S OF 

THE CHIEF .JUSTICE 

Dear Lewis: 

October 26, 1972 

It might be useful if you would send 

copies of the attached letter to the six members 

we visited with in August. In the rush of 

closing they may have missed this in the 

Congressional Record. 

~gards, 

Mr. Justice Powell 

Attachment 
Letter to the Speaker 
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Oetober 26, 1972 

- I wish to say again that I thought your 
remarks at the memorial ceremony on Tuesday 
were supremely appropriate, and delivered 
just as everyone would expect from a great Chief 
Justice. 

As ever, 

The Chief Justice 

lfp/ss 
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October SO, 1972 

Dear Chief: 

I would like to have the following case put on the discuss list 
for the Conference on Friday, November 3: 

No. 72-290 California v. Halpin- p. 5 

Sincerely, 

The Chief Justice 

lfp/ss 

cc: Mr. Michael Rodak, .Jr. 
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November 2, 1972 

Dear Chief: 

I have just had a telephone call from Senator Harry Byrd of 
Virginia, who advised that the parking privileges of Supreme Court 
Justices will be restored. 

He states that each member of the Court will receive a com­
munication to this effect in the near future. 

He also asked me to inform you and members of the Court 
that it was not he who had initiated any restriction of the parking 
privileges. The Senator Byrd referred to in the memorandum was 
from West Virginia - n<t Virginia. Also, Harry Byrd advised me 
that there never was any intention to eliminate the SUpreme Court 
Justices. 

The Chief Justice 

lfp/ss 

'" . ' .. 

Sincerely, 

•'' 
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November 2, 1972 

Dear Chief: 

' I plan to be out of the city on Saturday of this week (November 4), 
unless it is necessary to cootinue the Conference oo. that day. 

I will, of course, conform my plans to the convenience of other 
members of the Court if this should become necessary. 

Sincerely, 

The Chief Justice 

lfp/ss 
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CHAMBERS 01'" 

THE CHIEF JUSTICE 

,juttrtntt ~~urt of tJrt ~ttittb ~tattg 
~RtlJrhtghm. 10. ~· 2ll~.lt~ 

November 7, 1972 

MEMORANDUM TO THE CONFERENCE: 

I intend to ask Jack Weiss to work out a tentative 
schedule for making the Reed and Clark clerks 
available to those who want them. 

Please advise if you desire to be included and we 
will then firm up the assignment for a definite 
period. The period will be approximately eight 
weeks i£ all Justices participate. 

Regards, 

1 
'T 



I will be happy to have one 'of these clerks assigned to my 
chambers for whatever. periOd of periods· they are not needed by you 
or other Justices. 
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November 8, 1972 

Law Clerks -Next Year's Budget 

Dear Warren: 

This refers to our discussion at last Friday's Conference as 
to staffing for future years. 

First, may I again urge that you include in the budget a request 
for two additional permanent staff lawyers. One of these should be 
assigned full time to you and the other can work for the entire Court, 
as Ken Ripple is now doing so effectively. 

Not only will this afford you mature assistance (which you so 
obviously need and deserve), but also - as everal members of the Court 
suggested - it will be a ''pilot project" for other Justi~es to observe. 

We are all concerned with the extraordinarily neayy •workload 
which you carry so well. Indeed, I do not understand how you manage 
to discharge the wide variety of duties as Chief Justice and, at the 
same time, produce such a high level of performance as a member 
of the Court. 

My sec end suggestion relates to my own chambers. What would 
you think of including in the budget a request for funds for a fourth law 
clerk for me and for any other Justice who may desire one? I do not 
have the background in constitutional and criminal law which enables 
me to function without a great deal of reading and research. There 
simply is not enough time for me to do this on my own, with the requisite 
thoroughness. Accordingly, I keep my three clerks heavily committed. 



.... 
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What I would really like to try out is having four clerks, with 
each to serve two-year terms on a staggered basts. A number of the 
Circuit Courts of Appeals are now requiring their clerks to serve for 
two years. If one always had two experienced clerks, the new incoming 
ones coold come directly from law school without being required to 
serve a year at the Circuit Court level 

In my conversations with Tom Railsback and Wendell Wyatt, 
they both emphasized that the Court should ask the Congress for whatever 
assistance we think we need to discharge our constitutional duties. If 
the Congress tums us down, that is its responsibility. But if we fail 
to ask for what we think we need, then the failure is ours. 

Sincerely, 

The Chief Justice 

lfp/ss 



. . 

November 21, 197 2 

Personal 

Dear Chief: 

I have reviewed the draft interview, and think 
it excellent. 

You will note my suggested changes in pencil. 
None is substantive with the exception of the question on 
page 7. 'Ibis answer- however you frame it-- is likely 
to attract press comment and criticism. You may wish 
to give some further thought as to how best to reflect a 
neutral political viewpoint and yet record the reservation 
that most lawyers have as to legislative changes in the 
traditional jurisdiction of the Court. 

Sincerely, 

The Chief Justice 

LFP, Jr. :pls 
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.§u.prttttt <4ourlttf tltt ~nittb ~htttg 
-asfrittg~ ;!B. <4. 2LT.;t'l-~ 

CHAMBERS OF 

JUSTICE WILLIAM H . REHNQUIST 

November 27, 1972 

Dear Chief: 

With the help of my secretaries and law clerks, I 
feel that I am at least staying even and perhaps moving 
slightly ahead in the unceasing battle to keep myself 
informed about what is going on within the Court. One 
modest change which would help the paper processing 
system in my chambers would be for join letters to be 
sent in duplicate to each chambers, just the way 
circulations now are. This is obviously not a matter 
of any great import, but I am wondering if some or all 
of the rest of you might also find it helpful. 

Sincerely, vvf 
~ 

The Chief Justice 

Copies to the Conference 

~ ,·' 

.. 
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November 27, 1972 

Dear Chief: 

Bill Rehnquist's suggestion as to duplicate copies of join 
letters has my full support. 

Sincerely, 

The Chief Justice 

cc: The Conference 

'11; 
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December 9, 1972 

Dear Chief: 

Bert Early called to say that Roger Moreau was killed in 
the United crash at Chicago yesterday afternoon. 

Two of Roger's assistants whom you may remember, as 
Nancy and Delores, were on the plane but miraculously survived 
with relatively minor injuries. 

Sincerely, 

The Chief Justice 

lfp/ss 

"' 

' . 

~·· 

.. . 

,:.· 

' . 

'· " 
·: ., 
• 



December 10, 1972 

Court Yards 

Dear Chief: 

Now that so many of us are in the west wing of the building, 
1 hope we can persuade the Congress to give us enough money to 
put tables and chairs in at least ooe of the west court yards. 

Not only do the clerks and secretaries enjoy during the spring 
the few tables and chairs in the northeast court yard, but 1 am sure 
several of the Justices also would enjoy these attractive facUlties 
if they were available. 

Sincerely, 

The Chief Justice 

lfp/ss 


