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IN THE

Supreme Court of Appeals
of Virginia.
At Wytheville.
June Term, 1925.

T. E. FULTON
VS.

W. R. GRACE & COMPANY.

To THE Honorable Judges of the Supbeme Gottet op Appeals
OF Virginia:

Your petitioner, T. R. Fulton, respectfully represents
that he is aggrieved by sundry rulings of the Court upon the
trial of, and by final judgment in, a certain action at law late
ly pending in the Circuit Court for Grayson County, Virginia,
wherein W. R. Grace & Company, a corporation, was plain

tiff,'and your petitioner, defendant, in which action final
judgment for the sum of Two Thousand Dollars ($2000.00)
with interest from the 7th day of Jnne, 1924, and costs, was.
rendered against your petitioner on the 7th day of June, 1924.

Petitioner files herewith a complete transcript of the
record in said action, which he prays may be read and con
sidered along with this petition.

In this petition the parties will be referred to as plain
tiff and defendant, as designated in the court below.
I.

This was an action of assumpsit, with the common count

and thr6e special counts, the plaintiff claiming damages in
the sum of Fifteen Thousand Dollars ($15,000.00) for breach
of contract to deliver a certain quantity of wool, as in the
declaration set forth.

Defendant entered his plea of not guilty, and being re
quired to file grounds of defense, filed same at the October
term, 1923, of the Circuit Court.
The grounds of defense were:

(1.)

That plaintiff had failed and refused to comply

with the terms of the contract sued upon, in that it had re
fused and failed to pay to defendant the price for which the
wool was sold.

(2.) Defendant was at all times ready and willing to
comply with his contract had the plaintiff complied with the
same on its part.
II.

The plaintiff was, in the year 1922, dealer in raw wool,
having its office in the City of New York, and the defendant
was at that time and had been prior thereto a resident of

Grayson County, Virginia, engaged from time to time in
buying and shipping livestock, and buying from the farmers
in G-rayson and adjoining counties wool and selling the same
to dealers. The Kerns Commission Company was a firm of
brokers doing business in Jersey City, New Jersey, handling
on commission livestock, its main business being the handling
of livestock shipped to Jersey City by dealers. The Kerns
Commission Company had, prior to the transaction in ques
tion, frequently transacted business for the defendant in the

sale on the Jersey City market of livestock shipped to that
market, and were his chief brokers and correspondent. This
concern was not engaged generally in the wool brokerage
business, but through their connection with the defendant, in
the early part of the year 1922 became instrumental in so
liciting offers for wool, some of which defendant had then
contracted for and other lots which he expected to purchase
in the spring season of 1922.

The defendant and Kerns Commission Company had
interviews and certain correspondence in regard to the pro
posed sale of wool, both of the old clip and the 1922 clip, and
through this commission company the defendant was intro
duced to the plaintiff, with whose representative he had an
interview at Pulaski, Virginia, in regard to the sale of the
wool which he had under contract and expected to purchase.
The plaintiff and the defendant failed to reach an agreement
for the sale and purchase of wool, the price offered by plain
tiff being considerably below the price at which defendant
was willing to sell. Soon after the defendant had declined
the plaintiff's offer for the wool, the plaintiff through Kerns
Commission Company, by wire, offered defendant 36 l-2o
per pound for wool f. o. b. cars at defendant's stations:
Troutdale, Speedwell, Fries and Gralax, the plaintiff to fur
nish bags in which the wool was to be packed, the same to be

packed and delivered on board cars, this price to prevail for
not exceeding 5 per cent rejects. This offer was communi
cated to defendant by telegram from Kerns Commission

Company dated 5-1-22 from Jersey City, New Jersey, ad
dressed to the defendant at his post office address, Cars^onville, Virginia. In submitting the offer. Kerns Commission
Company inquired for Mr. Cain (who was the representative
of W. R. Grace & Company, plaintiff), how much wool de
fendant would have to sell and asked defendant to answer

immediately if he accepted the offer. Defendant accepted
th's offer by wire dated May 2-22, Fries, Va., adv'sing that
the offer was accepted and calling for 100 bags to be shipped
to each of the stations: Speedwell, Va., Fries, Va., Troutdale,
Va, and 150 to Galax, Va. (See page 100 transcript.)
Since these two telegrams constitute the contract—offer
and acceptance—they.are here set out in full.
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.^'5-1-22 Jersey City, N. J.
^'T. E. Fulton,
Carsonville, Va.

Mr. Cain offers thirty six half cents fob your stations
not exceeding 5 per cent rejects also wants to know how
much wool you will have wool to be equal to sample you for
warded here answer immediately if you accept offer.
Kerns Commission Co."

''May 2-22 Fries Va.
"Kems Com Co Sy

Offer accepted, ship by express one hundred bags to
each the following places Troutdale, Va., Speedwell, Va.,
Fries, Va., one hundred fifty to Galax, Va., & notify Mr. C.
to be on hand.
T. R. Fulton."

The defendant did not answer the inquiry as to the quan
tity of wool he would be able to furnish, but it .appears from
the evidence that the capacity of the bags asked for was about
300 pounds each.
In a letter dated Carsonville, Va., March 25, 1922, .ad
dressed to Hon. E. L. Kerns (in fact Kerns Commission

Company), Jersey City, New Jersey (page 91 transcript),
the defendant had stated that it would be hard to tell how

much wool he would be able to offer, and said: "So let your
bids be on what we have, say from 75,000 to 150,000 pounds,
both old and new."

Apart from the statement in this letter and plaintiff's
request for shipment of 450 bags, the record is silent as to
tlie quantity of wool defendant undertook to furnish.

Following the telegram of May 2, 1922, bags were ship
ped and arrangements made for representative of purchaser
to come to the territory in which the wool was being pur
chased, to inspect and take up the wool. A question imme
diately arose as to the method of paying for the wool, show
ing a lack of understanding between plaintiff and defendant
as to whether the wool was to be paid for in full when inspect-

ed and delivered on board cars at the shipping stations, or
upon presentation of draft, will bill of lading attached, at the
office of the purchaser in New York. Kems Gommission
Company, the broker, in telegram to the defendant under
date May 12, 1922, (page 103 transcript), stated that Cain

("W. E. Grace & Company), claimed wool was bought with the
understanding that each shipment would be paid for by de
fendant making draft Avith bill of lading attached, either on
W. R. Grace &Company, 9 Hanover Square, New York, or on
Kerns Commission Company, Jersey City Stock Yards, Jer
sey City, New Jersey, when shipments were made, stating
that payment of draft would be guaranteed by Grace & Com
pany or Kems Commission Company. The defendant did
not assent to this proposition. Thereupon, Kerns Commis

sion Company advised. May 14, 1923, that they would tele

graph $6,000.00 to the First National Bank, Galax, Virginia,
to take care of first shipment subject to check by the repre
sentative of the plaintiff, at contract price to the defendant

from the producers for the wool, advising that ownership
would rest with the commiss'on company and bills of lading
to be mailed to the commission company the date cars were

shipped, and that Kems Commission Company would look
after defendant's interest at that end and collect for wool at
the sale price. (See page 103 transcript.)

There was introduced in evidence, as plaintiff's exhibit
14, what purported to be telegram daed May 15, 1922, from

Carsonville, Virginia, to Kerns Commission Company, signed

by defendant, stating that message had been received and

plans suggested accepted and would be followed, and to send
a man to inspect and take up the wool without fail. (Page
104 transcript.)

The genuineness of this telegram was denied by the de
fendant, and his o^vn testimony and that of the agent of the
AVestern Union Telegraph Company at Fries, Virginia, from
an examination of the rocords at Fries and examination by
tlje defendant of the records at the relay office at Roanoke
tend to support his contention that this telegram was never
sent.

On the same date, that is, May 15, 1922, Kerns Commis

sion Company wired the defendant at Carsonville, Virginia,
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advising that they were" wiring $6,000.00 that day to First
National Bank of Gralax, Virginia, and mailing the bank full
instructions; that the agent for the plaintiff was leaving that
night for Fries to inspect and take up the wool at the price
the defendant paid for it as covered by his contracts, cars to
be billed from Kerns Commission Company to W. R. Grace
& Company, Pliiladelphia, Pa., care George Poppelwell, ask
ing defendant to advise if arrangements were not fully un
derstood. (Page 104 transcript.) There appears to have
been no reply to this telegram. On the same date Kerns
Commission Company wrote plaintiff, explaining in detail
the proposed method of handling the wool, as to the payments
of first cost, and of the difference between the first cost and
the price at which plaintiff purchased. (Page 105 tran
script.) It appears that this letter reached defendant's
home in his absence, and he did not receive it until reaching
home Saturday night following the date of the letter. The
defendant, on May 16, 1922, wrote Hon. E. L. Kems (Kerns
Commission Company), saying that he would want check for
the full price of the wool upon loading same on the c?irs, di
recting the commission company to advise the agent in the
field to this effect. In this letter he explained that he found
it necessary to ask for the money to pay the first cost to the
dealers because of the inability of local Ijanks to handle these
cash transactions. (Page 106 transcript.)

On May 22nd, the defendant again wrote Kerns Commis

sion Company, addressing letter to Hon. E. L. Kerns, Jersey
City, New Jersey, advising that he would need his money
when the wool was loaded on cars, and asking that he arrange
to have payments thus made. (Page 107 transcript.)
On or about May 25th the defendant learned from Mr.
George Poppelwell, the representative of plaintiff, that his
instructions were to pay to the defendant or the growers or

local dealers from whom defndant purchasd not exceeding
30 cents per pound for the wool, and that nothing further
would be paid except upon delivery of the bills of lading with
draft attached, either to the Kerns Commission Company,
Jersey City, New Jersey, or W. R. Grace & Company, at its
New York office. (See testimony of defendant, page 117,
at page 125 transcript.)

Various conversations took place between Poppelwell,
representative of plaintiff, and the defendant in regard to
the method of paying for the wool, the defendant insisting
at all times that full payment should be made when the wool
was delivered on board cars, and the plaintiff claiming that
the defendant was not entitled to full payments until deliv
ery of bills of lading with draft attached at the office of
Kerns Commission Company, or of the plaintiff.

The outcome of the controversy was that the plaintiff
declined to pay in full for the wool when delivered on board
cars, and defendant declined to ship, and defendant repaid
to the Kerns Commission Company, who had deposited the
money in the Galax bank to pay first cost, the full amount
that had been drawn out for this purpose and returned the
bags that had been shipped by the plaintiff. It appears from

the testimony that the price of wool advanced the latter part
of May at one time to about 45 cents per pound and later
dropped back to 38 cents. It does not appear whether plain
tiff purchased any other wool.
III.

In the course of the trial the defendant objected to the
reading in evidence of so much of the deposition of Louis 0.

Miller (page 33 transcript),.and exhibit No. 1 therewith (page
87 of transcript) as referred to the terms of the contract be

tween plaintiff and defendant, as set forth in his said depo
sition and said exhibit No. 1 filed therewith, but the Court
overruled the objection and allowed said evidence and ex
hibit to go to the jurJ^ To which ruling of the Court defend

ant excepted. (Certificate No. 4, page 153-transcript.)

At the conclusion of aU of the evidence for plaintiff and
defendant, defendant moved the Court to exclude the evi

dence so admitted over his objection, on the ground of vari

ance between said testimony and plaintiff's declaration,
which motion the Court overruled, and the defendant excepjed.

At the conclusion of all of the evidence the plaintiff of

fered instructions numbered 1, 2, 3, and 4, to the giving of
which instructions, and each of them, the defendant objected.
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and the Court gave said instructions to the jury, and defend
ant excepte^i. (See page 155 transcript.)/
The defendant offeriad instructions numbered 1, 2, 3 and
4 (page 153 transcript), to all of which plaintiff objected.
The Court gave instructions Nos. 1, 2 and 3 and refused to
give instruction No. 4 offered by the defendant, and the de
fendant excepted, and plaintiff excepted to the action of the
Court in giving defendant's instructions Nos. 1, 2 and 3.

Upon the coming in of the verdict of the jury, the defend
ant moved to set aside the verdict as contrary to the law and
the evidence and for misdirection of the jury, which motion
the Court overruled, and defendant excepted.
IV.

The defendant assigns the following errors in the rul
ings of the Court on the trial and in entering final judgment
in this case in favor of the plaintiff:
(1.) The Court .erred in admitting in evidence the tes
timony of Louis C. Miller in regard to contract between plain
tiff and defendant, and exhibit No. 1 filed therewith.

2.)

The Court erred in overruling the defendant's mo

tion to exclude the evidence of Louis C. Miller and exhibit No.

1 filed therewith, as set forth in assignment No. 1 above, and
in Certificate No. 4.

(3.)

The Court erred in giving to the jury plaintiff's

instructions Nos. 1, 2, 3 and 4, and each of them.

(4.)

The Court erred in refusing to give to the jury de

fendant's instruction No. 4, set forth in certificate No. 3 (page
155 transcript).

(5.) The Court erred in overruling defendant's motion
to set aside the verdict of the jury on the ground that saine
was contrary to the law and evidence and for misdirection of
the jury as to the law, and upon entering judgment for the
plaintiff.

V.

Argument.

As preliminary to a discussion of the specific assignments
of error, it will be well to consider the case presented by the
pleadings.

The attention of the Court is respectfully invited to the
tei*ms of the contract sued upon as set ont in the second, third
and fourth counts of plaintiff's declaration.

Now, what is that contract? It is, in brief, that the de
fendant contracted to sell to the plaintiff and the plaintiff to
buy from the defendant, 175,000 pounds of wool at the price
of 36 1-2 cents for each and every pound thereof, to be de
livered by the said defendant to the said plaintiff f. o. b. at
stations of Speedwell, Troutdale, Fries and Galax, Virginia,

by July 15, 1922, and to he paid for hy the said plaintiff to

the said defemdant on the delivery thereof, as aforesadd.
Now, this is all the contract set out, except formal aver

ments of the implied promise to deliver on the one hand, and
the implied promise to pay upon delivery on the other.

The defendant's plea admits the contract, non-delivery
thereunder, and sets up breach of contract on the part of
plaintiff in excuse. This was the issue.

, The issue before the Court and jury was, not whether the
contract was made,- because that was averred in the declara

tion and was admitted by the defendant in his pleadings, but
whether the plaintiff had complied with the contract on its

part, and if not, whether non-compliance was excused by
failure of the defendant to comply or lack of his readiness or
willingness to comply.

From a general review of the entire record, it is evident

that the case was tr'ed npon a theory advanced by the plain
tiff, at variance with the contract set forth in its pleadings:
that "s, that the p'aintiff bought the wool, to be paid for, not

rs ^^e^Vored on board the ears at the points of shipment^ but

to be paid for upon presentation of the bills of lading with
sight drafts attached, at the plaintiff's office in New York,
or to the Kerns Comm'ssion Company, Jersey City, New

-

1.0

Jersey. Not only was this a departure from the pleadings,
but, as a matter of fact, unless the genuineness of the alleged
telegram from defendant to the Kerns Commission Company
May 15, 1922, be established, the contract established by the
evidence is the contract as it is set forth in the declaration,

that is, the sale of the wool at 36 1-2 cents per pound f. o. b.
cars at the points of shipment, without stipulation of terms
of payment other than the implied stipulation that payment
was due upon delivery, according to contract, that is, f. o. b.
cars; and so has the plaintiff properly interpreted the con
tract in its declaration. The question was not one of custom,
but one of contract. The defendant had the- right to expect,

and reasonably did expect, payment for his wool when it was
delivered to the common carrier.

(1.) Dealing with the first two assignments of error, the
testimony and exhibit present matters to which the defend
ant was not a party. It is not claimed that the Kerns Com
mission Company had general authority to sell defendant's
wool, and this Company did not assert any such authority.
As a matter of fact, the plaintiff in the material part of the
negotiations was dealing, through its representative, direct
with the defendant, and all that Kerns Commission Company
had authority to do was to solicit bids and submit the bids
to the defendant. This it did, and when the bid of the plain
tiff of 36 1-2 cents per pound was submitted, it was not sub
mitted as a closed offer but was submitted subject to accept
ance as to price, terms, and quantity to be delivered. This of
fer was silent as to the time and place of payment. The of
fer was accepted as submitted, with nothing said as to the
quantity which would be furnished. The efforts to modify
the terms of purchase were all on the part of the plaintiff, or
Kerns Commission Company, who in -this respect were not
acting as the agents of defendant, , but were clearly acting in
the interest of the purshasor, or independently on their own
account as brokers. With the alleged telegram of May 15th
out of the record, or in d'spute, there is entire failure on the
part of the plaintiff to establish the contract, either originally
or by modifycat'on, for the purchase of the wool to be paid
for in New York or Jersey City upon presentation of bills of
lading with drafts attached.
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The evidence of Miller and the exhibit reffered to were

not responsive to the declaration, but there was a clear vari
ance, and this evidence should have been excluded in the first

instance or stricken out upon the conclusion of the testimony.

(2) Plaintiff's instruction No. 1 told the jury that fail
ure on the part of Kerns Commission Company or E. L.
Kerns to furnish T. R. Fulton money, if the jury believed
there was such failure, could not in any way affect the right
of W. R. Grace & Company to recover in this case, and had
nothing to do with the case.

This instruction clearly invades the province of the jury.
If it was the duty of W. B. Grace & Company, under its con
tract , to pay for the wool when delivered on board the cars

and performance of this part of the contract by that company
had been delegated to and was being carried out by Kerns
Commission Company, then Kerns Commission Company
was clearly acting for Grace & Company in this matter, and
the failure of the Commission Company would be the failure
of Grace & Company. Furthermore, the instruction was, un
der the evidence in the ease, misleading. It appears that
throughout the transaction, after the offer of Grace & Com

pany for the wool had been submitted by the Commission
Company to the defendant and accepted, the defendant was
dealing with the plaintiff through the Kerns
Company.

Commission

(3.) Plaintiff's' instiuction No. 2 is, in effect, a per
emptory instruction and a clear invasion of the province of
the jury. It tells the jury that the plaintiff and the defend
ant made a contract which varies from the contract set out
in the declaration, and further tells them that the contract

made and the effect thereof is as contended for by the plain

tiff, when to say the least, if the declaration be departed from,
and we respectfully maintain that this could not be done, the
term.^ of tiip c nti act wove in d'snuto with evidence at least

tending to support defendant's contention, and this question
should have been submitted to the jury.
The instruction further embodies the! proposition that
the defendant was guilty of a breach of the contract in fail
ing to deliver. The instruction also treats as an established
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term of the contract a matter that was covered only in the let
ters of the Kerns Commission Company to the defendant and
never passed beyond the terms of a proposition, and that is,
that the bills of lading should be made out in the name of
Kerns Commission Company to be presented to Grace & Com
pany, the plaintiff.
If instruction No. 2 for the plaintiff means that the de
fendant could not suspend performance on his part after in
formation that the plaintiff would not accept and pay for the
wool upon delivery on cars, then the instruction is erroneous
on this ground. No principle of law is better settled than that
a party is not required to persist in his offer of performance
after the other party has definitely indicated his intention
not to perform on his part. Offer of performance is always
excused whe'h such offer would be futile.

In discussing this question, in 6 R. C. L., section 324,
page 944, it is said:
"In the case of concurrent obligations the party
seeking legal enforcement of the stipulations of the other
must fir^t show a compliance with his own * * * As a
general rule it is indisputably settled that Avhere one
party is unable to perform his part of the contract, he
cannot be entitled to the performance of the contract by
the other. Moreover, a party positively refusing to per
form h's contract cannot sue the other for non-perform
ance, whether the promises are independent or not, if
one is a consideration for the other, and the contract is
wholly executory."
In 13 Corpus Juris, section 747, page 662, it is said:
"A formal tender is unnecessary if the party to
whom performance is due is absent from the place of
performance," etc., ''nor is a formal tender necessary if
at the time for performance the party to whom x>erformance is due, fails or refuses to perform on h!s part, or
demands that a request which he has no right to make, be
complied with, or if he is unable to perform. Similarly
a tender is waived where the tenderee makes* any decla
ration which amounts to a repudiation of the contract,
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or takes any position which would render a tender, so
long as the position taken by him is maintained, a vain
and idle ceremony," etc.

These principles are elementary and are directly perti
nent in this case upon the pleadings and the testimony.
(4.) Plaintiff's instruction No. 3 is likewise a peremp
tory instruction as to the effect of the use of the $6,000.00, or
any part thereof, placed in bank by Kerns Commission Com
pany to enable the defendant to pay to those from whom he
was buying the purchase price of the wool. The error in this
instruction is, we believe, manifest at a glance. The use of
money advanced to pay the original cost to the defendant was
entirely consistent with liis contention that the full purchase
price of the wool was to be paid upon delivery on board the
cars. This, in fact, was not a payment to the defendant for
the wool, but was an advancement of money to him on the
contract price to enable him to get the wool from the produc
ers and local dealers to deliver to the plaintiff under his con
tract.

Defendant's position in regard to payment for the wool
was not an arbitrary one. This was in accordance with the
terms of his contract, and a very persuasive reason for in
sisting upon payment in accordance with the terms of the

contract was that he was unwilling to. part with his property
with the hazard of loss in transit or failure to pay upon pres
entation of bill of lading, with the necessity of going into a
foreign jurisdiction to enforce "payment, or recover in case
of loss.

(5.) Plaintiff's instruction No. 4 peremptorily defines
the authority of Peppelwell and limits that authority to bind
Grace & Company. This instruction is improper and misleadmg, fcr there is no contention anywhere in the case that
Grace & Company did not refuse to pay 36 1-2 cents for the

wool when delivered on board cars. That is, that they did.not
refuse to perform the contract as the defendant contends the
P'^rformance was due.

It was a concession in the case that

Ovaco & Company throughout were unwilling to pay in full
for the wool when delivered on board the cars.
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(6.) Defendant's instruction No. 4, refused, presented
defendant's theory of the case upon the contract as inter
preted by the defendant and as declared by the plaintiff in
its declaration, and that is that the contract was for the sale
of wool at 36 1-2 cents per pound delivered f. o. b. at defend
ant's shipping stations, to be paid for by the plaintiff on the
delivery thereof.

But for the issue as to the genuineness of the telegram
from the defendant of May 15, 1922, the defendant was enti
tled to this instruction as offered. In any event, the defend
ant was entitled to an instniction embodying the principle set

forth in this instruction, with the proviso, "unless the jury
should believe that the contract of purchase had been modi

fied by providing for payment upon presentation of bills of
lading with draft attached."

(7.) What has been said with reference to the admis
sion of evidence over the objection of defendant and in over

ruling defendant's motion to exclude evidence and giving
plaintiff's instructions and refusing defendant's instruction,
is pertinent to the assignment of error upon the refusal of
the Court to set aside the verdict of the jury and award a
new trial.

If the plaintiff's evidence had responded to the declara
tion and the jury had been properly instructed, the evidence
would sustain the verdict, but with due respect to the opin

ion of the trial Court, it is respectfully submitted that error
has been committed in the particulars mentioned which clear

ly must have influenced the jury in rendering its verdict.
Wherefore, your petitioner prays that a writ of error,
-without supersedeas, be awarded to the judgment complained
of and that the same be reviewed and reversed.

And petitioner as in duty bound, etc.
T. R. FULTON,
By Counsel.
RHUDY & SUTHERLAND,
W. B. KEGLEY.

August 19, 1924.

Virginia, to-wit:

I, W. B. Kegley, an attorney practicing in the Supreme
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Court of Appeals of Virginia, hereby certify that I have ex
amined the foregoing petition and transcript of record ac
companying same, and am of opinion that there is error in
the proceedings and final judgment complained of, for which
same should be reviewed.

Given under my hand, this 19th day of August, A. D.
1924.

W. B. KEGLEY,
Attorney.

Received Aug. 20, 1924. P. W. C.

Writ of error and supersedeas awarded. Bond $2,500;
if only writ of error desired, bond $500.00.
PRESTON W. CAMPBELL.

To the Cleric at W^hevUle.
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RECORD

Virginia:

At pleas held in the clerk's office of the Circuit Court
of Grayson county on the 21st day of July, 1924.
Be it remembered that heretofore, .to-wit: At Rules held
in the clerk's office of the Circuit Court of Grayson County
on the 3rd Monday in January, 1923, there came W. R. Grace
& Company, Incorporated, by its attorneys and filed the fol
lowing declaration against T. R. Fulton, which declaration is
in the following words and figures, to-wit:
Declaration.

W. R. Grace & Company, a Corporation, complain of T.
R. Fulton of a plea of trespass on the case in assumpsit, for
this, to-wit:
First Count.

There heretofore, to-wit: On the ... day of
, 1922,
the said defendant was indebted to the said plaintiff in the

su mof $15,000.00 for the price and value of goods before that
time sold and delivered by the plaintiff to the defendant at

his special instance and request, and also in the sum of $15,000.00 for the price and value of work before that time done
by the plaintiff for the defendant, at his special instance and
request; and also in the sum of $15,000.00 for money before
that time lent by the plaintiff to the defendant at his special
instance and request; and also in the sum of $15,000.00 for
money before that time paid by the plaintiff for the use of
the defendant, at his special instance and request; and also
in the sum of $15,000 00 for money before that time had and
received by the defendant to the use of the said plaintiff, and
being so indebted the said defendant in consideration there-
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of, afterwards, to-wit, on the day, month and year aforesaid
undertook and faithfully promised the said plaintiff to pay
him the said several sums of money in the above mentioned
count, when the said defendant should be thereunto after

wards requested; and for this also that heretofore, to-wit: on
the day, month and year aforesaid the said defendant

[2]

accounted with the said plaintiff of and- concerning
divers other sums of money before that time, due and
owing to -the said plaintiff and then in arrears and unpaid,
and upon such accounting the said defendant was found in
arrears and indebted to the said plaintiff in the further sum

of $15,000.00 and being so found in arrears and indebted, he
the said defendant in consideration thereof undertook and

faithfully promised the said plaintiff to pay him the said
sum of money in this count last mentioned, when he the said
defendant should be thereunto afterwards requested. *
Second Count.

And also for this to-wit: that heretofore to-wit: on the

day, month and year last aforesaid the said plaintiff at the
special instance and requests of the said defendant bargained
with the said defendant to buy of the said defendant and the
said defendant then and there sold to the said plaintiff a
large quantity of goods, to-wit: 175,000 pounds of wool at the
price of 36 1-2 cents for each and every pound thereof to be
delivered by the said defendant to the said plaintiff f. o. b.
stations, Troutdale, Speedwell, Gries and Galax, Va., by July
15th, 1922, and to be paid for by the said plaintiff to the said
defendant" on the delivery thereof as aforesaid; and in con
sideration thereof as aforesaid that the said plaintiff at the
special instance and request of the said defendant had then
and there undertaken and faithfully promised the said de

fendant to accept and receive the said goods, and to pay him
for the same at the rate of the price aforesaid, he the said
defendant then aiid there undertook and then and there

faithfully

promised

the

said

plaintiff

to

deliver

the

sa'd goods to the said plaintiff aforesaid, and the
sa'd t'me for delivery of the said goods as afore
said hath long since elapsed, and the said plaintiff hath al
ways been ready and willing to accept and receive the said

goods and to pay for the same at the rate and price afore-
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said, whereof the said defendant hath always had notice, yet,
the said defendant, not regarding his said promise and
undertaking, but contriving and intending to deceive
and defraud the said plaintiff in this behalf, did not,
nor would within the time aforesaid or at any time afterwards
deliver the said goods or any part thereof for the said plain
tiff at the-said several places aforesaid, or elsewhere, but
wholly neglected and refused to do so, whereby the said plain
tiff hath lost and been deprived of divers great gains and
profits, which might and otherwise would have arisen and
accrued to him from the delivery of the said goods as afore

[3]

said.

Third Count.

And for this also, to-wit: that heretofore, to-wit, on the

day and year first above mentioned, the said plaintiff at the
special instances and requests of the said defendant, through
the said defendant's duly authorized agent the Kerns Com
mission Company, of Jersey City, N. J., bargained with said
defendant, to buy of the said defendant, and the said defend
ant then and there, through its duly constituted agent, the
Kerns Commission Company, sold to the said plaintiff a large
quantity of goods, to-wit: 175,000 pounds of wool at the price
of 36 1-2 cents for each and every pound thereof to be deliv

ered by the said defendant to the said plaintiff f. o. b. sta
tions, Troutdale, Speedwell, Fries and Galax, Va., by July
15th, 1922, and to be paid for by the said plaintiff to the said
defendant on the delivery thereof as aforesaid; and in con
sideration thereof that the said plaintiff at the like special
instance and request of the said defendant had then and
there undertaken and faithfully promised the said defendant
to accept and receive the said goods, and to pay him for the
same at the rate of the price aforesaid, he the said defendant
undertook and then and there faithfully promised the said
plaintiff to deliver the said to the said plaintiff aforesaid,
and the said time for delivery of the said goods aforesaid
hath long since elapsed, and the said plaintiff hath always
been ready and willing to accept and receive the said goods
and to pay for the same at the rate and price afore[4]
said, whereof the said defendant hath always had no
tice.
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Yet, the said defendant not regarding his said promise
^nd undertaking, but contriving and intending to deceive and
defraud the said plaintiff in this behalf, did not, nor would
within the time aforesaid or at any time afterwards deliver
the said goods, or any part thereof for the said plaintiff at
the said several places aforesaid, or elsewhere, but wholly
neglected and refused so to do, whereby the said plaintiff
hath lost and been deprived of divers gains and profits which
might and otherwise would have arisen and accrued to him
from the delivery of the said goods as aforesaid.
Fourth Count.

And for this also, to-wit: that the said plaintiff was then
and there engaged in the business of buying wool, and at the
special instance and request of the said defendant, through
his duly qualified agent, the Kerns Commission Company,
of Jersey City, N. J., bargained with said defendant to buy of
the said defendant, and the said defendant then and there,
through his duly qualified agent, the Kerns Commission Co.,
sold to the said plaintiff a large quantity of goods, to-wit:
175,000 pounds of wool at the price of 36 1-2 cents for each
and every pound thereof to be delivered by the said defend
ant to tlie said plaintiff f. o. b. stations, Troutdalc, Speedwell,
Fries and Galax, Va., by July 15th, 1922, and to be paid for

by the said plaintiff to the said defendant on the delivery
thereof as aforesaid; and in consideration thereof that the

said plaintiff at the like special instance and request of the
said defendant had then and there undertaken and faithfully
promised the said defendant to accept and receive the said
goods, and to pay him for the same at the rate of the price
aforesaid, he the said defendant undertook and then and there

faithfulh'' promised the said plaintiff to deliver the said goods
to the said plaintiff aforesaid, and the said time of the de
livery of the said goods as aforesaid hath long since elapsed,
and the said plauitiff hath always been ready and wil[51 ling to accept and receive the goods and to pay for the
same at the rate and price aforesaid, whereof the said
defendant hath always had notice.
Yet, the said defendant not regarding his said promise
and undertaking, but contriving and nitending to deceive and

defraud the said plaintiff in this behalf, did not, nor would
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within the time aforesaid, or at any time afterwards deliver
the said goods or any part thereof for the said plaintiff at
the said several places aforesaid, or elsewhere, but wholly
neglected and refused so to do, and by reason of the refusal,
neglect and failure of the said defendant to so deliver the
said wool or any part thereof to the said plaintiff was com
pelled to go into the open market and purchase 175,000
pounds of wool to take the place of the said-175,000 pounds
of wool that the said defendant had agreed to sell and de
liver to the said plaintiff, and instead of being able to pur
chase the same at 36 1-2 cents it was compelled to pay and did
pay 45 cents for each and every pound thereof.
Wherefore the said plaintiff says that by reason of the
premises it is injured and hatli sustained damages to the
amount of $15,000.00. Therefore he institutes this action of
trespass on the case in assumpsit.
W. E. ORACE & CO.,
By Counsel.

[6]

And again on another day, to-wit: At a Circuit Court
held for Grrayson County October 3rd, 1923, this order
was entered:

"W. R. Grace and Company, Inc.
vs.

T. E. Fulton.

This day came again the parties by their attorneys and
the defendant filed his plea of not guilty, to which the plain
tiff replied generally, and on motion of the plaintiff, the de
fendant is required to file his grounds of defense which is ac
cordingly done and tliis case is continued.

Wliich grounds of defense is in the following words, towit:

W. R. Grace & Co.

[7]

Vs.

Grounds of Defense.

T. E. Fulton.

The defendant for his grounds of defense in the trial of
this case says: That the plaintiff failed and refused to com

ply with the terms of the contract sued on, in that they re
fused and failed to pay defendant the price for which the
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wool was sold. And said defendant was at all times ready
and willing to comply with his part of contract had the plain
tiff complied with same.
[8]

And again on another day, to-wit: At a Circuit
Court held for Grayson county, on Junei 5th, 1924,
this order was entered:

W. R. Grace & Company
Vs.
T. R. Fulton.

Order.

This day came the parties by their attorneys and upon
the plea of not guilty heretofore filed with the grounds of
defense issue is joined and a panel of nine jurors free from
exceptions, and the plaintiff and defendant having struck one
each from said panel, the remaining seven jurors, to-wit: E.

B. Young, A. C. Rhudy, Bowman Long, Kemper Anders, C.
H. Higgins, W. W. Delp, and W. H. Boyers who being sworn
to try the issue joined between the plaintiff and the defend

ant, and who having partly heard the evidence were adjourn
ed until tomorrow morning at 8:30.

Virginia: In the Circuit Court for Grayson County, in Va
cation :

W. R. Grace & Company,
[9]

Vs.

Plaintiff,

Certificate of Evidence.

T. R. Fulton,

Defendant.
Certificate No. 1.

The following evidence on behalf of the plaintiff and the
defendant, respectively, as hereinafter denoted, is all the evi
dence that was introduced on the trial of this case.

The following is the evidence in behalf of the plaintiff:
Witness ALEXANDER H. CAIN.

Alexander H. Cain, sworn, testified as follows:
Q. Where do you reside?

[101

A. 374 Wadsworth Avenue, New York City.
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Q. "What is your age?
Thirty-eight.
And your occupation?
A. Manager of the wool department of W. R. Grace &
Company.
Q. How long have you held that position?
A. Seven years.
Q. So you were the manager of the wool department of
"W. R. Grace and Company in the year 1922?
A. Yes, in the year 1922.
Q. Do you know the defendant, T. R. Fulton?
A.
Q.

A.

I lhave met Mr. Fulton.

Q. State when, where and under what circumstances
you met Mr. Fulton?
A. In April—^March or April, I am not quite sure
[11] of that, but I should say in April, 1922—had the
pleasure of calling on Mr. Fulton at Pulaski, Virginia,
at the request of Mr. E. L. Kerns on the sale of some wool
Mr. Fulton was offering.
Q. What was said between you and Mr. Fulton at that
time in reference to the sale of wool?

A. Mr. Fulton offered the wool at a price which we
were unable to pay for it.
Q. Well, what kind of wool were you talking about?
A. About Virginia wool coming from sections in and
around Pulaski.

Q. Did Mr. Fulton state what quantity of wool he had
for sale?

A. Yes, in the neighborhood of one hundred and twentyfive to one hundred and fifty thousand pounds, both old and
new wool.

Q. And you, as I understand it, told Mr. Fulton that
his price was too high?
A.

Yes, and I endeavored to trade with Mr. Fulton.

Q.
A.

Did you reach an agreement at that time?
No agreement was reached at that time.

Q. When did you next hear anything in reference to the
sale of th^s wool, appi'oximately,
A. I should say in the neighborhood of May 12th.

[12]

Q. Would it refresh your recollection any if you
looked at this paper (handing sale note to witness)?
A. It probably would. The time was May 2, 1922.
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"

Q. Do you know Mr. Louis C. Miller?
A.

Louis C. Miller is a broker and I have done soih^

business with him, yes.
: Q. Did you hear anything from Mr. Miller in relation
to this wool?

A.

We had a contract with Mr. Miller coiilirming the

sale.

Mr. Cox: I want to object to any evidence relating to any
contract with Louis C. Miller that would in any way bind Mr.

Fulton until you tave shown that Mr. Miller had authority
to make this contra:ct for Mr. Fulton.

Mr. Cogswell: Plaintiff will show that Mr. Miller was
authorized to act for Mr. Fulton.

Q.

You say you received a confirmation from Mr. Mil

ler, a contract from Mr. Miller for the sale of this wool?

A. Yes, sir.
Q. Did you first have a telephone conversation with hiTn
in reference to it?

A. No; we had a telephone
Kerns, advising—

conversation

with

Mr.

Mr. Cox: I object to any telephone conversation with
Mr. Kerns that would in any way affect Mr. Fulton until
you have shown that Kems had authority to act for
[13]

Mr. Fulton.

Mr. Cogswell: We will show that Kerns was author
ized by Fulton.

Witness (continuing): Advising that the price which the
wool was offered to us at from Mr. Fulton was accepted.
Q. I show you a sale note purporting to be signed by
Louis C. Miller, dated May 3rd, 1922, and ask you if this is
the contract to which you referred in a previous answer?
(hand'ng sale note to witness).
A.

Yes, sir.

Mr. Cogswell: I offer this sale note in evidence.

Mr. Cox: The paper is objected to on the ground
that the memorandum was not made by Mr. Fulton or,
so far as shown, by anyone authorized to make it on his
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behalf.
4

Paper marked Plaintiff's Exhibit 1 as of this date.
Q. Did you arrange to send a man to Virginia to ex
amine the wool sold by Mr. Fulton as it was shipped?
A. Yes, sir.
Q. What was that man's name?
A. George Popplewell.
Q. What instructions did you give Mr. Popplewell?
A. Instructions to pick up the wool and, if the wool
[14] was satisfactory, pack it into the bags.
Cross Examination.

By Mr. Cox:

Q. That instruction was given personally?
A.

Yes, sir.

Q. You never saw Mr. Fulton but the one time?
A.

Yes, sir.
Q. At Pulaskil
A. Yes, sir.
Q. Whenever that was?
A. It was in April some time.
Q. You had not met him before?
A. I never had the pleasure.
Q. At the time you met him you made no contract of
any kind?
A.

No.

Q. You just had a talk with him?
A.

I had a talk with him.

Q. You didn't understand at that time that Mr. Fulton
actually had wool?
A.

Yes, I did.

Q.

Or did you understand that he could buy and collect

wool in that country?
A. Mr.. Fulton offered a quantity of wool- for sale.
Q. He didn't specify any particular amount of wool did
he?

[15]

A. He gave me the impression that he had from
one hundred and twenty-five to one hundred and fifty
thousand pounds of wool.
Q. That was just an impressioji—^he didn't tell you he
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had any specific number of pounds, did he?
A.

That was what he offered!

Q. You understood him to say that he could buy and
collect that amount of wool?

A. That he had about seventy-five thousand pounds of
new wool and the same amount of old wool.

Q. That he had that in his possession ?
A.

Yes, sir.
Q. This man Popplewell was sent down on this matter

at what time?

A.

In May some time—don't know the exact date.

Q. You told him to go down?
A.

Yes, sir.
Q. To the country where the wool was to come from?

A. He was to go down there and pick up the wool and
look out for rejections.

Q. And see that it met the qualifications and pack it
and pay for it when he got it?

A. No. We bought on sight draft, bill of lading at
tached.

•

Q. You bought on sight draft, bill of lading attached?
A.

[16]

Yes, sir, in New York.

Q. So Popplewell had nothing to do with paying
for the wool?

A. He had nothing to do with paying for the wool for
us.

Q.
A.

Who is Popplewell?
A broker in Philadelphia.

Q. You instructed him, however, to go down there and
get the wool?
A. Pick it up for us, yes.

Q. Does he work for your firm regularly?
A. He is a broker for our house; that is, his son is.
Q. In Philadelphiat •
A.

Yes.

Q. You gave the instructions to Mr. Popplewell your
self?
A.

Yes.

Q. Were they in writing?
A.. No; by telephone.

Q. You telephoned and asked him to go down as a rep
resentative of W. R. Grace & Company, to collect and gatlier

'
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'

the wool?

A.

Yes, sir.

Q. You never had any correspondence with Mr. Fulton
of any kind?
A. Not directly, no.

.

Q. You never saw hiTn on any occasion except that one
time when you merely talked about buying the wool?
.[17]

A.

That is all.

[18]

JOHN P. HURLEY.

John P. Hurley, being introduced and duly sworn on be
half of the plaintiff, testifies as follows:
Direct Examination.

By Mr. Cogswell:
Q. Where do you reside?

A. 1338 Clay Avenue, New York City.
Q. What is your occupation?
A. Salesman for W. R. Grace & Company.
Q. What was your occupation in the year 1922?
A. I was assistant to Mr. Cain in the wool department,

handling the shipping and also the sales of wool, as well as
the purchases.
Q. Have you ever met Mr. T. B. Fulton, the defendant
in this action?

A.

Yes, sir.
Q. When did you meet him?

A:
Q.

About June 2nd, 1922.
Where was that?

A. At Carsonville, Virginia.
Q. Did you have, at that time, a conversation with Mr.
Fulton, in reference to a contract for the sale by him to W.
R. Grace & Company of a-certain quantity of wool?
A.
Q.

Yes, sir.
State, as well as you remember, what was said at

that time?

[19]

A. I called on Mr. Fulton at Oarsonville, Virginia,
and I told him that I was representing W. R. Grace
& Company-and that I wanted to know why he was

withholding the delivery of our purchase of wool. Mr. Ful-
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ton asked me if I had a contract showing that he had made .a
sale of wool to W. E-. Grace & Company. He added that he
had no such contract. I told him that the telegram arrang
ing and confirming the sale constituted a contract. He then
admitted that he had sold wool to W. E. Grace & Company
but said that the Kerns Commission Company had failed to
live up to their agreement with him covering the payment of
the wool as they had agreed to pay him the contract price of
the wool as Mr. Popplewell approved of it in the field. Mr.
Fulton called my attention to the fact that the Kerns Com

mission Company did not stipulate whether they meant the
contract price between themselves and the farmers, or the
contract price between W. R. Grace & Company and Mr. Ful
ton. He said that they later corrected this arrangement and
told him that they wonld pay him 30 cents a pound on the
wool as it was approved by Mr. Popplewell. He said he con

sidered this unfair treatment and he then went to Mr. Popple
well and told Mr. Popplewell that he would have to pay him
the full price for the wool he was to receive from W. R. Grace
& Company as he examined it and approved of it in the field.
Mr. Popplewell told him that he would only pay bim in ac
cordance with his instructions

received

from

the

[20]

Kems Commission Company. Mr. Fulton stated fur
ther that he then told Mr. Popplewell that he would
not deliver him any wool at all and that he re-sold the wool

to Caldwell. I told Mr. Fulton that W. R. Grace & Company
had purchased the wool from him on terms f. o. b. shipping
stations, payments to be made against bills of lading^ and
that it was immaterial to W. R. Grace & Company whether
he made his collection through Kerns Commission Company
or through a bank, that the fact that the terms were f. o. b.

shipping stations, pajTnent against bills of lading, bound W.
R., Grace & Company to make payments against the bills of
lading, and that until the stuff was delivered on board cars

at the shipping stations and bills of lading produced, W. R.
Grace & Company was not obligated to make any payments
whatever to him. Mr. Fulton claimed that Mr. Popplewell
was the agent of W. R. Grace & Company and that since he
refused to make fnll payments in the field, that this consti

tuted a breach of contract. I told Mr. Fulton that Mr. Pop
plewell was the agent of W. R. Grace & Company purely for
the purpose of examining and passing upon the quality of the

wool and that he had no power whatever to make any ar
rangement about the payment as that was covered by the sale
itself.

Mr. Fulton insisted that he considered the action of

the Kerns Commission Company a breach of contract t ni
that lie would not deliver any wool to W. E. Grace & Com
pany.

[21]

Q. Did Mr. Fulton at that time say anything about
having received some bags from "W. E. Grace & Com

pany?
A.

I mentioned the matter of the bags to Mr. Fulton
and called his attention to the fact that he had requested us
to ship them to him for the packing of the wool and that we

would hold him responsible for those bags.
Q. Did he admit having received the bags I
A. He admitted having received the bags and even
stated that he had delivered some of those bags to Caldwell
and that he had told Caldwell that they would have to replace
the" bags to W. E. Grace & Company and that he would him
self return the unused bags.
Q. Is there such a thing in the trade as a standard
sized wool bag?
A.
Q.

Yes, sir.
How much does it hold?

A. On greased wools it depends upon the wool itself;
some wools are heavier than others, but on an average a bag.
will hold from 250 to 300 pounds of greased wool.

Q.. And Mr. Fulton admitted having used some of your
bags-?
A.

Yes, sir.
Q. Did you have, in your capacity as assistant in the
wool department of W .E. Grace & Company, occasion to be
familiar with the dealings in the wool market in the month
[22]

of May, 1922?
A. Yes, sir.

Q. Can you tell the approximate price at which
wool of the kind and quality described in Plaintiff's Exhibit

1 sold between the 15th and 20th of May, 1922?
A, The price about that time, about the 15th to the 2Uth
of May, 1922, was around 40 cents, and later, around the time
T was in Virginia, around the first week in June, it had ad
vanced to 45 cents a pound. At a matter of fact, Charles

Waugh, of Galax, Virginia, offered me one ear of wool, the
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same character as Mr. Fulton's at 45 cents per pound f. o. b.
shipping station.

Mr. Cox: The offer of Mr. Waugh is objected to as
that would not be proof of the market price, and I move
to strike out the testimony regarding the price of wool
offered by Mr. Waugh.

Q. You are speaking about the time you were in Vir
ginia in 1922?
A. Yes, sir.
Cross Examination.

By Mr. Cox:

Q. The only dealing you had with Mr. Fulton person
ally was an oral conversation which you had with Ih'tyi as de
scribed, early in June, 19221

. A. I believe that I am exact when I say it was June
2nd, 1922. I can confirm that by looking up correspondence
I wrote at that time.

[23]

Q.
A.

To whom?
W. R. Grace & Company.

Q. You didn't have any correspondence in writing with
Mr. Fulton?

A. I don't believe I did, although there is a slight pos
sibility that I might have written him about June 1st or May
30th, because I tried to get in touch with him on the tele
phone and also went out to Carsonville to see him.
Q. You could tell whether you wrote or telegraphed
h'm, or whether he wrote or telegraphed you—^you would
have them in your files?

A. No, I wouldn't. I didn't keep copies of correspond
ence I had in Virginia.

Q. So far as you know, you don't know that you had
any correspondence with Mr. Fulton?
A. Personally, no.
Q. You haven't anj^thing m your files here with Grace

& Company that you know of directly from Mr. Fulton, any
k'nd of correspondence, telegrams or letters?
A.
O.

Either to or from Mr. Fulton?
Plither to or from Mr. Fulton.

A. I am inclined to think there might possibly be some-
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thing.

Q. If there is anything will you produce it?
A.

I will make a search of the files and see if there is

anything.

[24]

Q. If you had anything it would be in this building?
A.

Yes, sir.

Q. Nothing has been brought to your attention?
A.

Not that I remember.

Q. On the occasion when you went down to Carsonville
to talk with Mr. Pulton, you went to make a demand on him
to deliver wool?

A.

Yes, sir.

Q. And Mr. Fulton told you that he had tendered wool
to Mr. Popplewell when he was there?
A.

Yes, sir.

Q. But he said that Mr. Popplewell would not pay him
the price he understood he was to get for it?
A. No, that is not it, exactly. As a matter of fact Mr.
Fulton tendered wool to Popplewell. Popplewell examined
the wool and passed upon it, and it was then packed in bags
and Popplewell made some payments to Mr. Fulton for the
account of the Kerns Commission Company, who were
financing the wool for Mr. Fulton. But Mr. Popplewell did
not in any way take delivery of the wool for W. R. Grace &
Company. He just passed on the quality.
Q. Then Mr. Popplewell, as you understood it, had been
sent down there by W. R. Grace & Company to examine this
wool and pass upon itj
A.

[25]

Yes, sir.

Q. But he was paying Mr. Fulton for Kems Com
mission Company, and not for "W. E-. Grace & Com

pany?
A.

Yes, sir, that is .correct.

Q.

Didn't Mr. Fulton tell you that the only contract he

ever had to sell the wool was to sell it at 36 1-2 cents f. o. b.

at his shipping points?
A. Yes, that was a.8Teed upon.
Q. That was the only contract he had for selling wool—
isn't that what he told you?
A.

Yes.

0. And f. o- b, shipping points meant that he was to be
paid down there?
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A. Not that he was to be paid at the shipping point. His
contract was f. o. b. cars, to be paid on sight drafts against
shipping documents.
. Q. That's the memorandum you have, signed by Louis
C. Miller, says that?
A.

Yes.

Q. Mr. Fulton didn't understand it that way, did he?
A. Mr. Fulton didn't commit himself on that point when
I was speaking.with him; he just insisted tllat his price was
36 1-2 cents and that he had demanded that payment in the
field and that Mr. Popplewell had refused to pay that price
in the field and for that reason he wouldn't deliver the wool.

Q. And for the reason, as he said, that he wasn't
being paid according to the contract?
A. No; he didn't say that; he said that was the
price he was to get.
[26]

Q. Didn't he tell you he didn't have any contract to sell
his wool to anybody on sight drafts with bill of lading at
tached?

A.

1

Not that I remember, no, sir.

Q. Did he show you the telegram fromj Kerns Oommssion Company dated May 1st, 1922, submittikig an offer that

Mr. Cain would pay 36 1-2 cents f. o. b. Fulti)n Stations?
A.

Not that I remember, no, sir.

Q.. Did he show you a copy of his reply to Kerns Com
mission Company accepting the offer as specified and telling
Kerns where to send bags?
A. It is possible that he might have shown me those tel

egrams, but I don't remember them definitely.
Q. I show you the telegram and what purports to be a
copy of a telegram, and ask you whether or not Mr. Fulton

showed you those? (handing papers to witness).
A. I have a recollection that Mr. Fulton did show me
some papers when I was speaking to him bu : I could not testify that these are the papers. There is a possibility that
these are the papers.

Mr. Cox; I will ask to have these pj^pers marked for
identification.

[27]

Telegram dated May 1,1922, addressed to T. R. Ful

ton, Carsonville, Va., signed Kerns (j)om. Co. marked

3^
Fulton Exhibit 1 for identification as of this date.

Copy of telegram dated May 2, 1922, addressed to
Kerns Com. Co., signed T. E. Fulton, marked Fulton
Exhibit 1.1-2 for identification as of this date.

Q. And didn't Mr. Fulton tell you that the reason he
would not deliver the wool was that Mr. Poppelwell declined

to pay him over 30c a pound at the time of delivery ?
A. At the time of examining. He wanted Mr. Popple
well to pay the full price as he examined the wool in the field.
Mr. Popplewell said he would not do so, but that he would
pay him in accordance with his instructions from the Kerns
Commission Company.
Q. And those instructions were to pay Mr. Fulton only
30 cents a pound?
A.

I believe so.

Q. Mr. Fulton told you that Mr. Popplewell told him
he would only pay him 30 cents a pound?
A.

Yes, sir.

. Q. And Mr. Fulton said that he didn't have any con
tract to sell wool at that price?
A. I don't know that Mr. Fulton said that exactly.
[28]
Q. That was your understanding?
A.

I insisted that his contract

was

with

W. R.

Grace & Company and that no action on the part- of Kerns
Commission Company could in any way involve W. R. Grace
& Company.
Q. You relied on this memorandum as being their con
tract, this memorandum marked Plaintiff's Exhibit 1?

A.

Yes, sir. I had a full understanding of the contract,

of the contents of the contract.

Q. This sale note embodying the contract of sale?
• A.

Yes, sir.

Q. And Mr. Fulton, on the other hand, said that he had
tendered his wool for shipment when Mr. Popplewell came
down, on the terms as he understood the contract, and that
Mr. Popplewell would not pay him except at the rate of 30
cents a pound and therefore he would not deliver the wool?
A. He would not deliver the wool because Mr. Popple
well would not pay him more than 30 cents a pound in the
field. I told him that W. E. Grace & Company would not have
to pay him anything until it was delivered on board cars at
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the shipping stations.

Q. And he said that wasn't' his understanding of the
contract?

A.
Q.

No, he didn't.
He didn't admit that he was in default on the con
tract as he understood itf

[29]

A. He didn't admit it definitely, but toward the end
of our conversation it was quite evident—
Mr. Cox: I object to the witness stating what was
evident.

Witness (continuing): He naturally didn't admit that
he was in default.

Mr. Cox: If there is anything at all in writing that
passed directly between W. R. Grace & Company and
Mr. Fulton I would like you to produce it.
By Mr. Cogswell:
Q. Am I correct in understanding that Mr. Fulton said
that he expected and demanded payment for this wool before
it was placed in the bags and delivered to the railroad?
A. Yes, sir.
By Mr. Cox:
Q. Didn't he say that Mr. Popplewell told him he would
not give him the purchase price when it was delivered f. o.
b.?

A.

No, he did not. I would like to correct that answer

to the previous question, that Mr. Fulton demanded payment
-before it was delivered f. o. b. shipping station. He could
not demand payment before it was put in bags because it is
weighed after it is in the bags.

[30]

Q. W. R. Grace & Company never offered to pay
Mr. Fulton for the wool in any way except on sight
draft ?

A.

W. R. Grace & Company was willing to pay for the

wool. I told Mr. Fulton that W. R. Grace & Company would
p«v h'm against bHl of lading and that it was immaterial to

them whether he made the collection through a bank or any
other agency he desired to use—^Kerns Commission Company
if he wished.

Q. And Mr. Fulton explained to you that as he bought
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the wool he paid for it, did he not?
A.

What is that?

Q. Mr. Fulton explained to you that he was gathering
this wool up through the country when Mr. Popplewell was
there, and when the wool bought be brought to the station for
delivery he paid the people he was buying from?
A. I don't think he explained it but I understood it. If
he told me that, I told him that that didn't involve W. R.
Grace & Company in any way; their purchase was from Mr.
Fulton.

Q. But Mr. Fulton said ''your purchase was not from
me on terms like that"?

A.

No, sir.

Q. He showed you these telegrams?
A. I am not certain but there is a possibility that he
did. He showed me some papers.

By Mr. Cogswell:

Q. When you said you wanted to correct your answer to my question—your answer now, as I under
stand it, is that Mr. Fulton desired payment for this

[31]

wool before it was delivered on the cars.

A.

Yes, sir; that is right.

Q. Before it was delivered to W. R. Grace & Company
or to a common carrier?

A.

Yes, sir.

By Mr. Cox:

Q. Mr, Fulton's contention was not whether he got pay
ment immediately before or immediately after it went on the
cars at the station, but that he was to be paid at the station
and at the time his wool came in here—^that was his conten
tion, wasn't it?
A. I don't recall Mr. Fulton putting it in just that way,
but I told him we were always ready to pay him as soon as

the wool was put on cars and bill of lading produced. Natur
ally he had to produce the bill of lading.
Q. He said that Mr. Popplewell was there and would
pay him only 30 cents a pound ?
A.

Yes, in the field.
Q. And therefore he wouldn't deliver the wool?

[32]

A.

That is what he said.
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[33]

LOUIS C. MILLER.

Louis C. Miller, being introduced and duly sworn on be
half of the plaintiff, testified as follows:
Direct Examination.

By Mr.
Q.
A.
Q.
A.

Cogswell:
Where do you reside?
In Verona, New Jersey.
What is your occupation?
Wool broker.

Q. How long have you been engaged in that business?
A. On my own account twelve or fourteen years, all to
gether so many years I hate to think about it.
Q. Do you know Mr. E. L. Kerns?
A.

I do.

Q.

Did you in May, 1922, have a conversation with Mr.

Kerns in reference to the sale of certain wool for T. R. Ful
ton?

A.
Q.

Yes, sir.
Do you remember when that was in May?
A. I cannot recall the date. It has been so long past
that I have forgotten.
Q. Does this refresh your recollection? (handing paper
to witness).
A. Around the first of May, 1922, when those wools
were offered.

Q.

What did Mr. Kerns say at that conversation?

Mr. Cox: Anything that Mr. Kerns may have said
is objected to as binding Mr. Fulton in no way.
[34]

Mr. Cogswell: Subject to my proving that Mr. Kerns
had authority from Mr. Fulton to speak.

A. It is pretty hard to say what the conversation was,
but the general idea was that I was aiming to effect business
and he proposed that I sell this wool for Mr. Fulton, and the
conversations were the usual conversations—in other words,
you find out what the conditions and terms are. I had al
ready instructed W. R. Grace & Company through their man
Cain, and my plan was to is:et an agreement arrived at be
tween the possible buyer and the possible seller, to come to a

'
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thorough understanding, as shown in the sales note. The
conversations were all over the phone, practically all, because
it was a very inaccessible place in Jersey City, so practically
all our conversations took place over the phone and I would

say the idea was that Kerns told me that he had information
or telegrams from Fulton that he had these wools, just about
so much wool to be sold, and the price was finally agreed on
as shown in the sales note.

Q. In other words, Mr. Kems authorized or requested
you to make the sale of certain wool for Mr. Fulton?
A. Yes, sir; that was the effect.
Q. .What did you do after this conversation with Mr.
Kems?

A. I got in touch with Mr. Cain, W.' R. Grace &
[35]

Company's wool man, and told him the prices that
were finally agreed on, and he accepted the proposi
tion, and I considered the trade then closed and felt quite
happy.
Q. Did you then make out a so-called broker's bought
and sold note?

A.

The sale note that we make out when we complete a

transaction, yes.

Q. I show you a paper marked Plaintiff's Exhibit 1,
and ask you if that is the sale note ma,de out at that time?
(handing paper to witness).
A. Yes, sir; that is my signature.
Q. "What did you do with this sale mote after you made
it out?

A. One goes to the buyer and one to the seller.
Q. Did you do that in this case?
A. Yes. In Kems' case I sent it by mail, and in the
case of Mr. Cain I brought it down there.
Q. Does that sale note, plaintiff's Exhibit 1, contain the
terms on which Mr. Kerns authorized you to sell this wool?
A. Yes, sir: this covers everything just as we agreed
upon it. Naturally, the more people involved in a trade the
harder the broker has to work to get the minds together.
Q. In this particular case from where were you to
get your commission?
[361
A. Mr. Kerns, I was to get it from.
Q. Is this contract for greased or ungreased wool?
A. All greased wool just as it comes off the sheep.
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Cross Examination.

By Mr. Cox:

Q. The only persons you ever saw in the matter were
Kerns and Grace & Company?
.A. That is all in regard to this particular transaction.
Q. You are a broker ?
A.

Yes, sir.

Q. You were negotiating in this particular case for
Kerns?

A.

Yes, sir.
Q. You were seeing a purchaser of this wool at Kerns-

request?

A.

Yes, sir.

Q. And you put down here what you and Kerns agreed
upon?

A. No; it is not the function of a broker to agree on
anything in a trade. It is his function to arrive at a point
where the buyer and the seller agree, and to put it in writing.
Q. And then you sent a copy to Kerns and a copy to
Grace & Company?
A. Yes, sir.

Q. That is what you understood W. R. Grace & Com
pany and Kerns agreed to?

[37]

A.

Not what I understood, but what I knew had

been arrived at through my instrumentality or my act
ing as a central point.

Q. But as to having any direct authority from Mr. Ful
ton, you had none at all?
A. I was not in touch with Mr. Fulton at all.
[38]

E. L. KERNS.

E. L. Kerns, being introduced and duly sworn, on behalf
of the plaintiff, testifies as follows:
Direct Examination.

By Mr. Cogswell:
Q. Where do you reside?

A. 269 West 79th Street, New York City.
Q. What is your occupation?
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A.

^

I am in the livestock commission business.

Q. How long have you been in that business, roughly?
A.

Over forty years.

Q. You are not connected with W. R. Grace & Com
pany!
A.

Not at all.

Q. Do you know Mr. T. E. Fulton, the defendant in this
action?

A.

I have met him once.

Q. When and where?

A. I cannot give the specific date, but I think some time
in March, 1922, in Washington. I think it was in March.
Q. To the best of your recollection it was March, 1922?
A.

Yes, sir.

Q. Did you and Mr. Fulton at that time have any con
versation in respect to the sale of wool for Mr. Fulton?
A.

We had a conversation in reference to

wool

and

sheep and lambs; in fact that is what I met him for.
Q. What was said in respect to the wool?
A. Do you want this thing just as I have it, just as
[39]

it happened, or not?
Q. Yes,
A. In January I wrote to Mr. Fulton that the prospects
for lambs and wool looked pretty strong for that year, and

he replied to that letter that he—
Q. All I want is what was said then about selling wool
for Mr. Fulton, when you got together.
A. He told me he was buying wool down there for from

20 to 25 cents a pound, and I told him T thought it could be
sold at a good profit. He said he would need a little financial
assistance. I said probably we could arrange that, and he
said he would be glad to have me interested. I said "No, we
don't want your profits and we will take no interest in the
wool or the lambs; all we want is a commission; we will try

to help you take it up and advance some money if it is neces
sary." And he a^-reed at that t-fne that he would pay 2 cents
a pound commission on the wool if we sold it. If he sold it at
home we had no interest in it at all, no interest in the com

mission. He always paid us a commission on sheep and
lambs; for several years back we handled"stock for him, and
he always paid us a commission. And he went home with the
expectation of getting together as much wool and as many
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sheep and lambs as he could. When the time came for ship
ping the lambs to us, we said if we could fiiid a buyer for the
wool we would do so.

[40]

Q. The understanding was, if I am correct, that he
was to pay you a commission of 2 cents a pound on
any wool you might sell?
A. Yes, sir.
Q. Subsequently did you have some correspondence
with Mr. Fulton in reference to the sale of wool for him?

A.

We had more or less correspondence.

Mr. Cogswell: I call upon the defendant to produce
a letter dated March 16th, 1922, addressed to T. R. Ful
ton, Carsonville, Va., signed Kerns Commission Com
pany.

Letter produced by defendant's counsel.
Q. I show you a letter on the letterhead of the Kerns
Commission Company, addressed to Mr. T. R. Fulton, Car
sonville, Va., and ask you if that letter is signed by you?
(handing letter to witness.)
A. Yes, sir, that letter is signed by me.
Mr. Cogswell: I offer this letter in evidence.

By stipulation the carbon copy of letter was marked
Plaintiff's Exhibit 2 as of this date, to be attached to
this deposition subject to correction after comparison
with the orignal, which was also marked.

Mr. Cogswell: Have you a carbon copy of a letter
[41]

from Mr. Fulton to Mr. Kerns, dated

about

March

27th, 1922?

Mr. Cox: No, I have not.

Mr. Cogswell; I call for letter from Mr. Fulton to
Mr. Kerns dated about March 27th, 1922.

Defendant's counsel stated that it is not in his pos
session.

Q. I show you a paper writing dated March 29th, 1922,
addressed to Mr. T. R.. Fulton, Carsonville, Va., and ask you
if that is a carbon copy of a letter sent by you to Mr. Fulton?

-

A.
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-

^

Yes, sir, it is.
By Mr. Cox: Do you know that that letter was sent?

Witness: Yes, sir.
By Mr. Cox: How do you know it went out?

Witness: Just from the fact that we keep a copy of
every letter we send out, and we don't write letters just
for the fun of writing them. If we write them we send
them out.

By Mr. Cox: The letters that you reply to, you keep,
do you not?

[42]

Witness: Yes, sir, but I haven't been able to find
that one. We are supposed to keep all of our correspondence, and as a rule we do.

By Mr. Cox: You don't keep the letters yourself, do
you?
Witness: No.

By Mr. Cox: You dictated this letter to somebody?
Witness: Yes.

By Mr. Cox: And the recollection you have about it
is embodieed in this carbon copy?
Witness: I suppose so.
Mr. Cogswell: I offer that letter in evidence.

Mr. Cox: I object to .this on the ground that suffi

cient foundation has not been laid for its introduction by
adequate proof of the mailing of the original.
Letter marked Plaintiff's Exhibit 3 as of .this date.

Mr. Cogswell:"! call for the original of a letter dated

April 12, 1922, addressed to Mr. T. R. Pulton, Carsonville, Va., signed by Kerns Commission Company.
Letter produced by defendant's counsel.

Q. I show you a letter dated April 12, 1922, addressed
to Mr. T. E. Fulton, Carsonville, Va., signed Kerns
[43] Commission Company by E. L. Kerns, and ask you if
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A.

that is your signature?
Yes, sir, that is my signature.
Mr. Cogswell: I offer this letter in evidence.

By stipulation the carbon copy of letter was marked
Plaintiff's Exhibit 4 as of this date, to be attached to
this deposition, subject to correction after comparison
with the original which was also marked.

Mr. Cogswell: I call for the original of a letter dated
April 21, 1922, addressed to Mr. T. E. Fulton, Carsonville, Va., signed by Kerns Commission Company.
Letter produced by defendant's counsel and admit

ted to be a letter sent by Kerns Commission Company
to Mr. T. E. I'ulton.

By stipulation the carbon copy of letter was marked
Plainti'"s Exliibit 5 as of this date, to be attached to

this deposition, subject to correction after comparison
wnth the original which was also marked.

Q. I show you a letter, three pages written in long-hand,
dated April 26th, 1922, and signed T. R. Fulton, (handing
letter to witness.) Did you receive that letter?
A. Yes, sir.

[44]

Q. Do you know Mr. T. B. Fulton's signature?
Q.

A. Fairly well.
Is that his sig-nature?

A.

I would think so.

Mr. Cogswell; I offer this letter in evidence.
Letter marked Plaintiff's Exhibit 6 as of this date.

Mr. Cogswell: I will ask you to produce the tele
grams that you had marked for identification.

Telegram and copy of telegram produced by defend
ant's counsel.

Q. I show you a telegram addressed to T. R. Fulton,
Carsonville, Va., signed Kerns Com. Co., and ask you if you
sent that telegram to Mr. Fulton? (handing to witness tele
gram produced by defendant's counsel.)
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A. Yes,*sir; we sent this.

Mr. Cogswell: I offer this telegram in evidence.
Marked Plaintiff's Exhibit 7 as of tliis date.

Q. I show you copy of a telegram dated Map 2, 1922,
purporting to come from T. R. Fulton, addressed to Kerns
Commission Company, and ask you if that telegram

[45] was received by you?.' (handing to witness copy of
telegram produced by defendants' counsel).
A.

Yes, sir; it was.

Mr. Cogswell: I offer this copy of telegram in evi
dence.

Copy of telegram marked Plaintiff's Exhibit 8 as
of this date.

Mr. Cogswell: I call for the original of a letter dated
May 4, 1922, addressed to Mr. T. R. Fulton, Carsonville,
Va., signed by Kerns Commission Company.
Counsel for defendant states that it is not in his pos
session and that he had received no notice to produce it.

Q. I show you a paper writing dated May 4th, 1922, ad
dressed to Mr. T. R. Fulton, Carsonville, Va., signed by
Kerns Commission Company, and ask you if that is a car

bon copy of a letter sent by you, to Mr. Fulton? (handing
copy to witness.)
A. Yes, sir; it is.

By Mr. Cox: I suppose your knowledge of this is the
same as the other referred to?

Witness: Yes, sir.

By Mr. Cox: Your recollection is based on this car
bon copy.?

[46]

Witness: I dictated the letter.

By Mr. Cox: Do you remember dictating it or is your
recollection due to the fact that you find this copy in your
files?

Witness: I dictated it.

By Mr. Cox: You don't know who mailed it or how

it was sent out?

Witness: By my booklieeper.

By Mr. Cox: Your personal knowledge and your con
clusion are based on the fact that you find this paper in
the files in this case—that is the only way you know it,
isn't it?
Witness: I know I dictated the letter and it was sent
to Mr. Fulton.

By Mr. Cox: You didn't send it yourself?
Witness: I didn't actually mail it. I didn't lick the
stamp.
Mr. Cogswell: I offer the letter in evidence.

Mr. Cox: Objected to, there being not
proof of the mailing of the original.

sufficient

Letter marked Plaintiff's Exhibit 9 as of this date.

Q.

I show you a letter dated May 7th, 1922, addressed
to the Hon. E. L. Kerns, signed T. R. Fulton, and ask
[47] you if you received that letter? (Handing letter to
witness).
A. Yes, I know I did.
Q. Do you recognize Mr. Fulton's signature?
A. Yes, sir.
Mr. Cogswell: I offer that letter in evidence.
Letter marked Plaintiff's Exhibit 10 as of this date.

Q. I show you a telegram dated May 12th, 1922, ad
dressed to E. L. Kerns, signed T. R. Fulton, and ask^you if
this was received by you? (Handing paper to witness).
A.

Yes, sir.

Mr. Cogswell: I offer this telegram in evidence.
Telegram marked plaintiff's Exhibit 11 as of this
date.

Mr. Cogswell: I call for the original telegram ad
dressed to T. R. Fulton, Carsonville, Va., signed E. L.

'
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'

Kerns, dated May 12tli, 1922.

Telegram produced by defendant's counsel. .
Q.
A.

Is that the telegram you sent to Mr. Fulton?
Yes, sir.
Mr. Cogswell: I offer this telegram in evidence.

[48]

By stipulation the carbon copy of telegram was
marked Plaintiff's Exhibit 12 as of this date, to be at
tached to this deposition, subject to correction after
comparison with the original which was also marked.
Mr. Cogswdl: I call for telegram dated May 14th,
1922, addressed to T. R. Fulton, Carsonville, Va., from
Kems Commission Company.

Telegram produced by defendant's counsel.
Q.

I ask you if that is the telegram you sent to Mr. Ful

A.

Yes, we sent this message.

ton?

Mr. Cogswell: I offer this telegram in evidence.

By stipulation the copy of telegram was marked
to
this deposition, subject) to correction after comparison
with the original, which was also marked.
Plaintif's Exhibit 13 as of this date, to be attached

Q. I notice in this telegram. Plaintiff's Exhibit 13, you
state ''to take care of first shipment, subject to check by
George Popplewell for wool, at contract price to you." Will
you explain the method in which this wool was gathered by
Mr. Fulton so that we can understand what is meant by "at
contract price to you."
[49]

A. We were willing to advance liim that much to
pay for this wool at his contract price, whatever it was.
We weren't willing to pay him any profit until we were able
to collect for it after selling it.
Q. So bv ''at contract price to you," you meant what
he paid for it?
A. Yes, sir, exactl3^
Q. I show you a telegram dated May 15th, 1922, to Kerns

Commission Company from T. R. Fulton, and ask you if that
ivas received by you? (Handing paper to witness.)

A.

Yes, sir, we received this message.
Mr. Cogswell: I offer this telegram in evidence.
Telegram marked Plaintiff's Exhibit 14 as of this

date.

Mr. Cogswell: I call for telegram dated May 15th,
1922, addressed to T. R. Pulton, Carsonville, Va., signed
Kerns Commission Co.

Telegram, admitted to have been received by defend
ant, produced by defendant's counsel.
Q.
A.

Is that a telegram you sent to Mr. Fulton?
Yes, sir, it is.

Mr. Cogswell: I offer this telegram in evidence.
Telegram marked Plaintiff's Exhibit 14 1-2 as of
[50]

this date.

Mr. Cogswell: All these letters and telegrams are
offered in evidence minus any pencil marks.
Mr. Cox: That is understood.

Mr. Cogswell: I call for the original of letter dated
May 15th, 1922, addressed to Mr. .T. R. Fluton, Carson
ville, Va., signed Kerns Commission Company by E. L.
Kerns.

Letter produced by defendant's counsel.
Q. I ask you if that is a letter you sent to Mr. Fulton?
A. Yes, sir; that is my signature.

By stipulation the carbon copy of letter was marked
Plaintiff's Exhibit 15 as of this date, to be attached to

this deposition, subject to correction after comparison
with the original which was also marked.

Q. I show you letters addressed, one to Hon. E. Kerns
and the other to Hon. E. L. Kerns, dated May 16th, 1922, and

May 22nd, 1922," respectively, aiid signed T. R. Fulton, and
ask you if those letters were received by you? (Handing let
ters to witness.)

A.

Yes, sir; these letters were received by me.
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Q. And do you recognize Mr. Fulton's signature on
those letters?

[51]

A.

Yes, sir.

Mr. Cogswell: I offer in evidence letter dated May
16th, 1922, addressed to Hon. E. Kerns, signed T. R. Ful
ton.

Letter marked Plaintiff's Exhibit 16 as of this date.

Mr. Cogswell: I offer in evidence letter dated May
22nd, 1922, addressed to Hon. E. L. Kerns, signed T. R.
Fulton.

Letter marked Plaintiff's Exhibit 17 as of this date.

Q. Do you know Mr. George Popplewell?
A.

No, sir.

Q. You have heard of him, haven't you?'
• A.

Yes, sir.

Q. Did you know he was down South at this time?
A. He was the gentleman that W. E. Grace & Company
told me they were sending down there.
Q. I notice there is in correspondence in the exhibits in
evidence some reference to some payments to be made by Mr.

Popplewell. Did you send instructions for Mr. Popplewell to
make these payments?
A. Yes, sir, we did.

Q. How did you come to select Mr. Popplewell to do
this?

A. I didn't select him at all. He was selected by
W. R. Grace & Company. He was sent down there by
Grace & Company to take up this wool. We had placed
some money in the Galax Bank to be used for that purpose

[52]

and sent instructions to Mr.

Popplewell to

draw

checks

against this account in parent for wool.
Q. The instructions came from you?
A. Yes, sir, and the money was deposited in the Bank
in Kerns Commission Company's name.
Q. By you?

A. By us. Kerns Conimission Company.
Q. So that the arrangement for the financing of this
wool was made by you, and the instructions to Mr. Popple
well for paying for the wool came from you?
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A.
Q.

Yes, sir.
I show you a letter dated May 23rd, 1922, addressed
to Mr. George Popplewell, Galax, Va., signed Kerns Commis
sion Company by E. L. Kerns, and ask you if that was the
authority which you gave Mr. Popplewell? (Handing letter
to witness).
A. Yes, sir; I wrote this letter.

Mr. Cogswell: I offer that letter in evidence.
Letter marked Plaintiff's Bxliibit 18 as of this date.

[53]

Counsel for defendant produced letter dated May
15th, 1922, addressed to Mr. Geo. Popplewell, care
First National Bank, Galax, Va., signed Kerns Congt
mission Company by E. L. Kerns, which is offered in
evidence by counsel for plaintiff, without objection.
Letter marked Plaintiff's Exhibit 19 as of this date.
Cross Examination.

Bv Mr. Cox:

Q. You sent Mr. Fulton a telegram, I notice on May
12th, 1922—am now referring to Plaintiff's Exhibit 12, in
which you stated that Mr. George Popplewell would se sent
to Fries by Mr. Cain. You say Mr. Cain's understanding
was that the wool would be bought to be paid for by Mr. Ful
ton making sight drafts with bill of lading either on Grace &
Company or on your company?
A. Will you allow me to read that message?
Q. Yes (handing to witness Plaintiff's Exhibit 12 as of
this date).

A.

Yes, we sent tliis telegram.

Q. Between that and the next there was something ap
parently m'ssing. Do you recall Mr. Fulton telegraphing to
you that the banlt down there could not handle the matter in

the way you suggested, and you thereupon said in this next
telegram of the 14th inst.—

[54]

Witness (interrupting): I don't think this is an an
swer to that. We telegraphed this money down there.

Q. What was the occasion for telegraphing the money
dow. there.

A. That Mr. Popplewell would be there to accept the
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wool.

Q. Your first telegram said ''sight drafts with bill of
lading attached."

A. Grace & Company were to pay sight drafts with bills
of lading attached. We telegraphed the money down there
so he could pay for the wool so he could get it for Grace &
Company. Fulton had no money to pay for the wool.
Q. You say the understanding was that Grace & Com
pany's shipments would be paid for by sight drafts with bills
of lading attached?
A. Yes. If he got his wool paid for couldn't he make
sight drafts on Grace & Company for it or sight drafts on
me?

Q. Then what was the object of sending money down
to Galax?

AA. Because he had no money to take it up, and Grace
& Company would not pay for the wool until they got it.
Q. Grace & Company bought it f. o. b. as I understand
it, at the stations?

A. Yes, and they would be willing to pay for it, I sup
pose, by draft. That is the way I understood it.
Q. You do not recall, and I understand you have
[55] no letter or paper or telegram from Mr. Fulton in re
ply to this telegram of May 12th?
A.

No; I don't recall any.

Q. I will ask you to identify these letters. (Handing
to witness letters dated February 15, 1922, March 6, 1922,
March 4, 1922, and March 8, 1922.
A. That is my signature to those letters.

Q. Have you the letter to which this letter, dated Feb
ruary 15th, 1922, is a reply?
A.

No.

Mr. Cox: I ask you to have these four letters marked
for identification.

Letter dated February 15, 1922, marked Defend
ant's Exhibit 5 for identification as of this date.

Letter dated March 6, 1922, marked Defendant's
Exhibit 3 for identification as of this date.

Letter dated March 4,1922j marked Defendant's Ex
hibit 4 for identification as of this date.
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Letter dated March 8, 1922, marked Defendant's Ex
hibit 5 for identification as of this date.

Q. Yoil have seen the sale note, Plaintiff's Exhibit
[56]

1?
A.

Q.

Yes.

Did you receive a copy of that ?

A.

I think so.

Q.

From Mr. Miller, the broker?

A.

Yes.

Q. Mr. Miller entered into this arrangement of sale?
A. I talked with Miller about this and it was through
Miller that Mr. Cain was interested and over the phone we,
talked the matter over, and then I submitted Mr. Cain's bid
by telegraph to Mr. Fulton.
Q. This sale note describes a sale of 75,000 poimds of
old wool and about 75,000 to 100,000 pounds of new wool, this
year's clip. Did you have any authority to bind Mr. Fulton
to sell any such amount of wool as that?
A. Only that he represented that he had that amount;
that is what he represented to me that he would be likely able
to get.

Q. But he didn't say that he had that amount of wool?
A.

No.

Q. He didn't know whether he would be .able to get that
amount or not, did he?

A. He represented to me that he thought he could get in
that neighborhood.
Q. That was his opinion?
A. I presume so.
[57]
Q. He nowhere made any statement in this corre
spondence as to any amount he could deliver?
A. Not any specific statement.
Q, Have you filed now all the letters that you received
from Mr. .Fulton?
A.

T don't think so.

I think we have a few more over

there.

Q.

You have not produced them all here!

A. T don't think so. There are a few early letters that
I don't think cover that.

Q.

I notice in the correspondence here references are

jnado to letters from Mr. Fulton, in two or three instances.
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which do not appear to he here.

Mr. Cogswell: Have you made a search for all the
letters from Mr. Fulton which are referred to in this cor

respondence which has gone in evidence?
Witness: I haven't made a thorough search.

We

have just gone through some papers we had there. I
haven't gone through Grace's correspondence and it
might he filed in some of that. I will make a thorough
search.

Mr. Cox: I request, on behalf of the defendant, that
you attach to your deposition copies of all letters and
telegrams that you may have received from Mr. Fulton
in addition to those which have been offered in evi-

[58]

dence with respect to this wool.

Q. The only verbal conversation you had with Mr.
Fulton was at Washington, D. C.?
A. Yes, sir,

Q. And any authority you had to act for him is found
in these letters and telegrams that are submitted here?
A. Yes, I think so.
Q. And you were to be paid a commission of two cents
a pound on the wool you sold?
A. Yes, sir.
Q. Wilgus Brandenburg is an employee of your office?
A. Yes, sir.
Q. Mr. George Popplewell resides in Philadelphia?
A.

As far as I know.

Q. You didn't meet him personally in connection with
this matter?
A. I never have met him.

Q. And your instructions to him have been embodied in
the two letters which have been offered in evidence and which

you addressed to him?
A.

[591

Yes.

WILGUS BEANDENBUEG.

Wilgus Brandenburg, being introduced and duly sworn
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on behalf of the plaintiff, testified as follows:
Direct Examination-.

By Mr. Cogswell:
Q. Where do you reside f
A. I live at 49 Tonley Avenue, Jersey City, New Jer
sey.

Q. And you were in the year 1922 in the employ of
Kerns Commission Company?
A.

Yes, sir.

Q. Bid you in May or June of that year make a trip to
Virginia and see Mr. Fulton, the defendant in this action?
A. Yes, sir, I made the trip in May.
Q. Will you state what Mr. Fulton said in respect to be
ing paid for the wool which he had contracted to sell to W.
E. Grace & Company?
A. Well, the only thing I saw was when Mr. Hurley
came down there- and he asked him the reason why he had not
delivered the wool, and he demanded payment of it and he
brought out his contract, and Hurley said ''you never have
delivered your wool and demanded payment on it yet."
Q. Now, as I understand it, the way this wool is gath
ered down there is that it is sold by the farmers to Mr. Ful
ton, and as sold is collected in certain bams.

A. Not in certain barns, but country stores and places
like that.

Q. Those places are not on the railroad, are they?
[60]

A.

No, sir; some of them are and some are not.

Q. In respect to the gathering and shipping of this
wool, at what stage was it that Mr. Fulton demanded pay
ment?

A. The stage I cannot say, but he never did deliver it.
In the conversation Hurley tells him that he never delivered

his wool and demanded payment for it and the telegram read
that the wool was to be delivered f. o. k shipping stations.
Q. Did Mr. Fulton demand payment for the wool be
fore it reached the shipping stations?
A. That I cannot sav because I wasn't there when he
demanded payment. He didn't demand payment when I was
there.

Q. Did Mr. Hurley offer to pay him when the

wool
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•

reached the shipping stations?
A. It was the last days of May or the first or second of
Jmie, and Hurley told him—
Mr. Cox: "Where?

Witness (continuing): At Fulton's house. Hurley told
him the way the message read, he says that the contract is he
is to draw sight draft; and then he told him, he said, "you
have never gone that far with the contract to demand pay
ment on the wool."

Q. What did Mr. Fulton say?
A. Well, to go deeper into the tale, Fulton said, "I
don't want to put my wool on the shipping station. Some
times I ship lambs and I have lambs lost and then it
[61] is two years and a half before I get my money and I
can't afford to take that kind of a chance.
Cross Examination.

By Mr. Cox:
Q. You took a letter down, didn't you, Mr. Branden
burg?
A.

I took a letter to Mr. Fulton.

Mr. Fox: You haven't offered that, have you?
Mr. Cogswell: No.

Q. Is this the letter you took to Mr. Fulton? (handing
letter to witness).
A. Yes, sir.

Mr. Cox: The letter referred to is dated May 23rd,
1922; it is from Kerns Commission Company by E. L.
Kerns to T. R. Fulton.

I will ask you to mark this for

identification.

Letter marked Defendant's Exhibit 6 for identifica
tion.

Q. Wlien Mr. Hurley talked to Mr. Fulton he told Mr.
Fulton the wool was to be paid for on sight draft with biUs
of lading attached?
A. Yes, sir.

Q. Did Mr. Fulton call your attention or Mr. Hurley's
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attention in your presence, to a telegram of May 1st? .
A.

[62]

I cannot recall the dates, but he had two or three tel
egrams and letters.
Q. He showed these telegrams to Mr. Hurley at the

time?

A. I don't know whether it was those telegrams or not.
He showed him some telegrams and a letter or two.
Q. You had. no other connection with the transaction?
A. No, sir.
Q. How long did you stay down there?
A. The first time I was just down there two days, and
the next time three days.
Q. When were you there the first time ?
A. About May 3rd or 4th.
Q. Wlien did you go back?
A.

The next week.

Q. The second time you were there was the time Mr.
Hurley was there?
A. Yes, sir.
[63]

GEORGE POPPLEWELL.

George Popplewell, being introduced and duly sworn on
behalf of the plaintiff, testified as follows:
Direct Examination.

By Mr.
Q.
A.
Q.
A.

Cogswell:
Where do you reside?
In Owensburg, Pliiladelphia, Pa.
And what is your occupation?
Wool broker.

Q. How long have you been engaged in that business?
A. Five or six years.
Q. Were you in the wool business before that?

A. Yes.

I was buying for mills and different parties

for about thirty-eight years.
Q. So that you have been connected with the wool busi
ness for forty-three years?
A. Yes, longer than that; ever since I was seven or
eight years old. I started in with a wool house then and have
done nothing else all my life.

"
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"

"

1

Q. How old are you?
A. Seventy-two years old.

Q. You are not in the employ of W. R. Grace & Com
pany, are you?

A. "V^y, no.
Q. And you were not in the year 1922 in their general
employ?

A.

No. I never was employed by W. E. Grace & Com

pany.

Q. Did you in May, 1922, at the request of Mr. Cain
[64]

of W. R. Grace & Company, make a trip to Virginia
to see Mr. Fulton in reference to certain wool which

W. B. Grace & Company had purchased from Mr. Fulton?
A.

Yes, sir.

Q. What were your instructions from Mr. Cain in re
spect to that trip?
A. My instructions from Mr. Cain were to take up the
wool and have it delivered at five different points on the cars
and to look over the wool to see that there was not what we

call rejections, not over a certain per cent black wool.
Q. In other words, his directions to you were in refer
ence to the inspection of the quality of the wool?
A. Yes; to see if the wool was all right and not over a
certain per cent of rejections, wool not good quality, unmer
chantable.

Q. Did you meet Mr. Fulton down there?
Yes, at Fries.
Q. You subsequently, did you not, received .some in
structions as to paying Mr. Fulton a certain portion of the
price of the wool?
A.

A.

That was from Kerns.

I did that for accommoda

tion, it was none of my work. I just did it to accommodate
Kerns; he asked me to do it.
Q. Those instructions were contained in these two let

ters, Plaintiff's Exhibits 18 and 19, weren't they?
(handing exhibits to witness.)
A. Yes, sir, in the letters I received. I did that out
of courtesy. I didn't get anything out of it.
Q. TOiat did you do when you got down there and after
you received these instructions?
A. My instructions were to pay for the wool, to sign
[65]

all the cTiecks for all the wool to the farmers that brought in
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the wool. It was an impossibility to attempt all that work
and neglect Grace & Company's business, which I could not
do.

Q. What did you do in reference to helping Mr. Fulton
finance his purchase of wool from the farmers?
A. After I got the letter from Kerns—^in fact I started

without his authority and then I received a letter from him,
as it is there, and went ahead with those instructions to guard
his interest and not see that I paid too much but what was
covered by the wool.

Q. You say not pay "too much." I am asking you what
you did. What did you do?

A. Why I gave him a check for, I think, $500 the first
time and then I gave him a check when that was done for

$1,000, I don't remember exactly; I gave him checks to pay
for the wool as we went along and then he made out the checks
to the wool men, the farmers.
Q. In other words, you paid Mr. Fulton approxi[66] mately the amounts which he had to pay the farmers
for this wool as he bought it?
A.

Yes.

• Q. How, as I understand it, this wool was collected by
M>. Fulton in different barns and stores and central loca
tions all over that district.
A.

Yes.

Q. Were those places always on the railroad?

A. No. More than fifteen or eighteen or twenty miles
in the country or in the mountains; the nearest places where
he could collect it from the farmers.

Q. Did Mr. Fulton ask payment for this wool when it
was in these localities where it had been gathered and col
lected ?

A.

Yes.

I gave him checks to pay these farmers. He

could not get it without it because his credit wasn't good.
Q. D^d he want payment for more than you gave him?
A. Yes, and I didn't give it. He wanted up to 36 .1-2
cents a pound and I wouldn't give him anything up to that
amount.

Q. He wanted payment up to 36 1-2 cents a pound when
the wool was in these places where it was gathered and col
lected?

A.

Yes, sir.

5G

Q. And these places were not on the railroad f
A. All away from the railroad with the exception of one
place.
Q. What did you say to him in respect to paying
[67] the 36 1-2 cents a pound on this wool?
A.

I told him that was a matter for Kems.

Q. Did you call his attention to the fact that the wool
was not at'the loading stations?
A.

I called his attention to that—^that when the wool was

delivered to the stations according to the agreement—think
there was five different stations—and then delivered on the

cars, of course we would give him the drafts, bills of lading
attached, on Grace & Company. And I told him that until
then the matter of paying the money to the farmers was a
question for Kerns Commission Company and not Grace &
Company. He put it up to me, did Kerns go back on his con
tract? I told him I had nothing to do with that whatever,
that was a question for Kerns, that I was representing Grace
& Company and when the wool was put on the cars they were
prepared to pay for it. I told him that that other question
was a question between Kerns and him.

Q. Did he at one time tell j^ou he would carry o,ut l;iis
contract?

A.

After that; that was at his son's. He started out to

Rugby and I impressed on him that he had better consider
the thing over. Before we got to Grant he said "I have been'
considering that," and he said ''You are going to get the
wool, " and so I went on and they took the wool from the
farmers at a place called Rugby and* then after I left
[68] I saw there was something wrong. He promised to
be at Galax on Monday to start shipping the wool for
Grace & Company. That is all I can say.
Cross Examination.

By Mr. Cox:

Q. Mr. Cain called you up in Philadelphia and asked
you to go down and inspect this wool for him?
A. Yes, sir.

Q. You were to look at the wool and see if it was prop
erly graded?
A. Yes, sir.

0/

Q. And of the qnality they bought?
A. Yes, sir.
Q. And in proper shape?
A. Yes, sir.

Q. "What provision did Grrace & Company make for pay
ing for the wool?
A. My instructions Avere that the wool would be paid
for by sight drafts with bills of lading attached.
Q. It was to be paid for by sight drafts with bills of
lading attached?
A.

Yes, sir.

Q. Who was to draw the sight drafts?
A. I would draw the sight drafts.
Q. No one had the money to give him when he brought
the goods into the stations, to pay him the 36 1-2 cents
[69] a pound, did they?
A. No, sir.
Q. Nobody was there from Grrace & Company to pay
for it?
A.

Me.

Q. You didn't have the money, did you?
A. You don't have to have money. I never carry money
in those cases. I would have given him a draft, bill of lad
ing attached.
Q. Who would you have drawn the draft upon?.
A. Grace & Company.
Q. Or would he have drawn it?
A. I would give him the draft. That is the way I al
ways do in the wool business.
Q. Were you authorized to draw funds?
A.
Q.
A.
Q.

Certainly.
And turn them over to Mr. Fulton?
Certainly. Who was there to give it to but Fulton?
When did Kerns come into the matter?

A. He was loaning money to Fulton to help him out.
He wasn't loaning me the money, or he wasn't loaning Grace
& Company the money.
Q. How was he to get it back?
A. That was liis arrangement,
Q. Did you know the contract had been made with
Grace & Company through Kerns?
[70]
A. I don't know anything-about that. I only know
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my own instructions.
Q. You knew there was money in the Galax Bank to pay
Mr. Fulton?

A. . Certainly.
Q. And you figured he was going to get that money and
the additional money from Grace & Company?
A. I didn't figure anything at all. I would give the
draft when I got the wool.
Q. He wouldn't have needed you to give the draft—^he
could have drawn the draft himself, couldn't he?
A. I figured I would have given him the draft when we
got the wool.
Q. On Grace & Company?
A.

Yes.

Q.

Did you know Mr. Cain before he sent you down

there?

A.
Q.

Certainly.
How long had you known him?
A. I couldn't say for sure, about a year and a half.

Q. Have you been doing Wsiness with him?
A.
Q.
A.
Q.
[71]

"VVe do a general brokerage business with anybody.
Who are you associated with in Philadelphia?
I am not associated with anyone but my son.
What is the name of your firm there?
A. I am not associated with anyone but my son.
Q. What is the name of your firm there?

A. G. Popplewell.
Q. Is that "G." yourself or your son?
A. Myself. That is the name of the firm.
Q. Did Mr. Kerns give you any instructions about how
much money you were to advance to Mr. Fulton before he
wrote you this letter of May 15th?
A.

No.

That $6,000 was in the bank.

Q. Pladn't you gone dowm. there before you got this let
ter, or did you get this letter before you went down there?
A.
Q.

After I got down there.
You had talked with Kerns.

A.

I never have met Kerns.

Q. You didn't talk with him before you

went

down

there?

A.

No, sir. I have never met him.

Q. What did he mean when he said on May 15th, 1922,
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"After our conversation with Mr. Cain on the telephone to
day"?
A.

I don't know.

Q.

You don't know anything about that?

A.

No.

Q.
pay Mr.
A.
Q.

In this letter I notice that he instructed you not to
Fulton above 30 cents a pound for his wool.
Did you read all of it?
That was his instruction?
A. That was the first instruction. I didn't pay him
[72] that much after getting the second letter. After re
ceiving that second letter he didn't average thirty
cents a pound. Before receiving the second letter the aver

age wasn't above 20 cents a pound because him and his part
ner paid for that themselves.

Q. And you didn't pay him anything?
A. No, not on that; and then I gave him a check.
Q. The price of wool had gone up when you got down
there, hadn't it?
A.

Yes.

Q. And he was buying wool above 30 cents a pound?
A. I don't know. I don't loiow what he was paying for
the wool.

Q. A moment ago I understood you to say he was giv
ing only 20 cents.

A. It wouldn't average that—if you listened right you
would know what I said—it wouldn't average 20 cents a
pound that I had paid, because he paid for quite a lot of the

wool and I had not given him any check at all. Get it right,
now. That gave me a good margin on the 30 cents a pound?
Q. And he was buying other wool at over 30 cents
pound?
A. I don't know what he was buying it for.
Q. You did know what he paid for some?
A.

a

No.

Q. Then how do you know it didn't average 20
[73]

cents a pound?

A. Because if you pay so much cash and you get
so much wool you know how much it averages, don't you?
Q.

You were paying the money out?

A. Yes.
Q.

And it wouldn't average 20 cents a pound.

Kerns wasn't?

^0

A. No, because I had not paid on an average over 20
cents a pound on the first lot,

Q. Before you got these letters from Eerns down there
weren't you drawing on the deposit in the bank for the con

tract price that Fulton was paying for his wool?
A. I told you, my instructions first were—disobeyed

my instructions. I took the average weights of the bags and
I didn't average 30 cents a pound in all the time, and then he
got in trouble with Kerns about it because I wouldn't pay
him any more.

Q. Do you remember reaching Galax about May 20th,
1922?
A.

Yes.

Q. And there you received this letter of May .15th,
1922, from Kerns, didn't you?
A. I think that is where I got it.

Q. Advising you that the limit you were to pay was 30
cents?

A.

That is the first letter.

Q. Didn't Mr. Fulton ask you on more than one oc-

[74]

casion if the cash was going to be there to pay him his
36 1-2 cents a pound?
A. No, sir.
Q. Didn't you know that there was trouble about hand

ling drafts down there and getting the cash in the bank?
A.

Trouble?

Q.
A.

Yes.
No, sir. I didn't know about that. But after Galax

I didn't give any more checks at all because I got suspicious
of him and I made up my mind I wouldn't give him any more
until he asked for it, and he never asked for it.

Q. Because he told you he wasn't getting his money the
way he understood he was to get it?
A.

I don't -know.

Q. That is what he told you, that the arrangement
wasn't being made as he understood it was to be made?

A. He told me Kerns and him was having trouble about
the money and I said I had nothing to do with that.

Q. Mr. Fulton saTd he wasn't getting his money as he
understood he was to get it?
A. I know he said he had some trouble with Kerns.
Q. And unless he was going to get it as he understood

6i

he Was to get it he wasn't going to deliver the wool—^he told
you that, didn't he?
A.

[75]

What?

Q. Didn't he tell you that nnless he got his money
as he understood he was to get it he wasn't going to

deliver the wool?

A.

He never asked me for any.

Q. He told you, didn't he, that unless he was going to
get his money as he understood he was to get it he wasn't
going to deliver the wool?
A.

He never asked me for any money after we left Ga-

lax.

Q. Didn't he ask you if you were ready to give him his
36 1-2 cents a pound?
A. No. He "never asked me if I was going to give him

36 1-2 cents a pound because he knew I wouldn't. He asked
Kerns, I think.

Q. And there wasn't anybody else there to ask, was
there ?

A. No; and I wouldn't unless I had authority from
Kerns.

Q. You had control of the only money in the bank there,
didn't you?
A. Kerns' money.

Q. And you had no money there belonging to Grace &
Co.!

A.

He didn't ask me whether Grace & Company would

pay any money or not. I told him that when he fuMled the
terms of the contract I would give him the drafts.

Q. And he told you he wouldn't deliver the wool under
those terms, didn't he?
A. No. He said he was looking to Kerns for

[76]

the

money. I never refused to take the wool. It was not
my money to furnish the money.
Q. You had no money there to give him, did you?
A.

Certainly not.

You don't have to have any money

to buy wool in the country. I never had a dollar with me in
all my thirty-five or forty years.
Q. T am not asking you that.
A.

"Well, I am telling you.

Mr. Cox: I will object to that.

!-
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Witness: Never mind objecting. I can tell you some
thing.

Q. After Mr. Fulton got this letter from Kerns up there,
telling him that 30 cents a pound was all he was going to get,
didn't Mr. Fulton advise you and tell you that he wanted to
see your-company have the wool?
A. Afterward, yes; after we reached Elk Creek.
Q. He told you that he wanted to see your company get
the wool?
A. Yes.

Q. And he went busily around getting the

wool - to

gether?

A.

Yes, and at the same time he had the wool sold to

someone else and delivered it.

Q. . He hadn't delivered it at that time, had he?
A.

Yes, sir.

Q. At the time he gathered it up with you?
[77]

A.
Q.

Yes, sir.
Wlien was that?
The wool was shipped and I could neither get the tel

A.
ephone or the telegraph or anything; all the telephones was
busted and I was there three days and couldn't send any word
out anywhere and couldn't get any word in.
Mr. Cox: I give notice now that the Court will be
asked to suppress and strike out all answers that are not
. responsive to the questions I have asked.

Q. After telling you that he wanted your company to
have the wool and after finding out that he was to get but 30

cents a pound out of this money at Galax, didn't ^r. Fulton
then ask you and want to Imow what you proposed to do
about paying him for the wool when they put it on the cars ?
A. He never asked me anything of the kind.
Q. And didn't you tell him at that time, that is after
this conversation at Elk Creek, that 30 cents a pound was all
the cash you had to give him?

A. Yes, that I was authorized by Kerns only to pay him
30 cents a pound.

Q. Didn't he then demand of you to know what your
company, Grace & Company, for whom you were taking up
the wool, proposed to do about paying him the balance of the
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money when the wool was loadedl
[78]

A. I don't understand you.
Q. Didn't Mr. Fulton want to know of you what

Grace & Company was going to do about paying this 36 1-2
cents a pound when this wool was loaded?
A. I don't know why he should when I told him what
we would do.

Q.

Didn't you tell him at that time that you had no

cash there?
A. I didn't tell him that.

Q.

Except in the bank?

A.

I didn't tell him that.

Q. And that he wasn't going to get any more than

cents a pound—^were you talking about Grace & Company oi'
Kerns?
A.

Kerns.

Q. When he said he wanted your company to have it and
would have to know what you proposed to do for Grace &
Company, what did you sayl
A. He said "I have considered the thing over and you
will get the wool." He didn't ask. anything about Grace &
Company because he understood Grace &.Company were wil
ling to pay for the wool when it was on the cars.
Q. Wasn't that in a conversation where you told him
not to raise any row about this thing but that to go ahead and
deal with you and you would see him through on it all right?
A. I never said anything of the kind.
[79]
Q. Didn't you try to persuade him?
A.

No.

I laid it down to him.

^ Q. What did you lay down to him?
A. That we bought the ^vool and were going to have it.
Q. And he said ''You are not going to get it unless I get
36 1-2 cents a pound for it" didn't he?
A.
Q.
A.

No; he never said it that T heard him.
He didn't say that?
No, sir.
Q. Your troubles began down there after you showed
Mr. Fulton this letter, didn't they?
A.

T didn't show Mr. Fulton that letter.

Q. Didn't you exhibit that letter to Mr. Fulton .in the.
presence of Mr. Fulton and Mr. B. A. Rudie?
A.

No.

Who is Rudie?

A tall thin fellow?
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Q. Didn't you show that letter to both these gentlemen?
A. Not to my recollection.
Q. Wasn't that the beginning of your troubles?
A. No. The beginning of our troubles was a letter he
got from Kerns. I never saw that letter.
Q. Who brought the letter? Was that a letter Brand
enburg brought?
A.

I don't know.

Q.

You say you didn't show him this letter?
A.

I never saw the letter.

Not that I know of.

[80]

Q. To refresh your recollection I ask you if, in the
presence of Mr. Fulton and Mr. Rudie, you didn't show
him. this letter and he didn't express very great surprise at
the way Kerns was handling the matter?
A. I don't recollect ever showing him that letter. I told
him what was in the letter. I told him I couldn't do anything
better than I was doing.
Q. And didn't he tell you that that wasn't in accord
ance with his understanding of the matter?
A.

Yes.

He said it wasn't in accordance with his un

derstanding but I didn't know what his understandings was
with Kems.

Q. You didn't know anything about that?
A.

No.

Q. He told you it wasn't in accordance with his under
standing of the matter?
A.

He said it wasn't.

Q. He didn't have any understanding with anybody ex
cept what he had with Kerns and through Kerns, did he?
A. I don't know. I never saw any letters from Kerns.

Q. You never had any letters from Grace & Company?
A. Certainly I .did.
Q.
A.

About this matter?
No.

Q. All the letters you had about this matter wer&
[811

these two letters from Kems?
A.

Yes.

Q. Didn't Mr. Fulton tell you that the way they were
handling it was not at all in accordance with the telegram that
lie had. received from Kerns telling him that Grace & Com
pany would pay him 36 1-2 cents a pound f. o. b.?

A. I don't recollect him saying anything about that.

(J5

We had very little talk about that. I don't talk over such
things. I don't have arguments with people.

Q. Then didn't he tell you he wasn't going to deliver
his wool to you or Kerns or anyone else on the terms on which
you were proposing to handle it?

A. He told me he was going to deliver it to us, after he
had sold it.

Q. You are talking about after it was soldi
A.

He told me he would deliver the wool to us.

That

was the last thing he told me, that we were going to get the
wool and he would meet me in Galax on the next Monday.
That was on Friday.

Q. You had drawn out about $500 and $1,000?
A. I think it was $500 and $1,500 and $500.
Q. And he took that money and put it back in the bank
and said he wouldn't carry the deal through the way you
were trying to carry it out?
A.

[82]

He didn't tell me that.

Q. When did you find out he wouldn't carry it
through?

A. When I got to Galax and found he had shipped the
wool.

Q.

When?

A. On Tuesday. 'If I got there on Monday I would
have been there when he shipped the wool.
Q. • Where had you been in the meantime?
A. A man came along with a car and I asked that man
if he wouldn't take me to the nearest railroad station because

I thought I was in danger.
Q. When was this?
A. A place near Rugby.
Q. When was that, I asked.
A. On Friday.
Q. Where did you go from there ?
A. On Saturday I went to Troutdale.
Q. And then where to?

A. Pulaski. He promised to meet me on Monday in
Galax.

Q.
A.
Q.

And you went to Galax on Monday?
No; not until Tuesday.
After you got this letter of the 15th and Mr. Fulton
said he ^vvas dissatisfied with this situation, didn't you reas-
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sure him and tell him the matter would be all right, and then

you went up to Elk Creek on the 23rd and 24th of May, 1922,
and bought wool and paid for wool there at the contract price
for which Mr. Fulton was taking it in?

[83]

A. I never paid him any money at Elk Creek.
Q. But he paid out money at Elk Creek, didn't he?
A.

Not,Kerns' money.

Q. You turned Kerns' money over to him?
A. He didn't have it then. He spent it all and was
spending his own money there. The money I had advanced
had been all spent in wool before we went to Elk Creek.
Q. You went to Elk Creek with him?
A. I didn't go to Elk Creek with him?
Q. You didn't go to Elk Creek with him?
A.

No.

Q. On the 23rd and 24th of May didn't Mr. Fulton, on
your assurance that you would make things all right with
him, go up to Elk Creek and buy wool there?
A. I didn't go with him to Elk Creek. I went to Elk
Creek in spite of him because I thought there was something
wrong. He wouldn't send for me and he didn't send for me,
and I couldn't get him on the phone until I made a ruse, and—
Q. Then Mr. Brandenburg brought a letter down, didn't
he?

A. I haven't finished the last answer yet. He didn't
know I was coming until I got there.
Q. Didn't Mr. Brandenburg bring down a letter to Mr.
Fulton that told him just the same thing in substance that
these letters told you?
A. I don't know what letter Mr. Brandenburg gave
[84]

him. I never saw it.

Q. You knew Mr. Brandenburg was down there?
A.

He came to see me but I didn't know about deliver

ing a letter to Mr. Fulton.
Q. You didn't know that he brought a letter to Mr. Ful
ton?

A. No. I don't suppose he was five minutes with me.
Q. That was the 24th of May?
A. He came to the residence of Mr. Hudie to see me.
Q. Wliere was Mr. Fulton then?
A.

I don't know.

Q. Didn't Mr. Brandenburg tell you the same thing,
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that you weren't to pay Mr. Fulton but 30 cents a pound?
A.

I don't think he did.

I don't recollect it.

Q.. When you met Mr. Fulton at Elk Creek on about the
^5th of May didn't he show you the letter that Mr. Branden
burg brought him, and tell you that Kerns wasn't carrying
the matter out at all according to his contract and under
standing?
A. He told me that, but he didn't show me any letter.
Q. He told you that?
A.

Yes.

Q. Didn't Mr. Fulton then advise you that he wanted
your company to have the wool?
A.

Not at Elk Creek.

Q. But that before he went any further he wanted
to know what you, as representing Mr. Cain or Grace
& Company as he understood it, intended to pay him

[85]

for the wool when it was loaded?

A. He never mentioned such a thing at Elk Creek.
Q. And you told him the 30 cents a pound set out in the
letter you had from Kems dated the 15th of May and the one
he had just received through Brandenburg was the way it
was going to be paid, and that you would not give him the
36 1-2 cents a pound?
A.

I never told him that at Elk Creek.

He said he had

trouble with Kerns at Elk Creek, but I didn't know what
trouble he had.

Q. And that he had to know that he would get his 36 1-2
cents a pound or his wool wouldn't be shipped—didn't he
tell you that?
A. No; nothing of the kind.

Q. Ill connection with that conversation didn't you tell
him that all you were going to pay him was the 30 cents a
pound as instructed by Kerns?
A.

No.

Q. And didn't he right then and there tell you there
wasn't going to be any wool delivered until he Imew that he
was going to get his 36 1-2 cents a pound?
A. I didn't tell him I wouldn't give him over 30 cents a
pound because I was allowed to use my judgment.
[86]

Didn't vou see that letter?

So-how could T tell him

that?

Q.

You say that is not correct as I have stated it?

. :

6&

A. Yes. He made a big long speech there at Elk Creek
but I didn't take any notice of it.
Q. I think we are clear about this much of it at any rate,
that the only money that was on the ground down there was
the $6,000 that Kerns had in the Bank at Galax.
A. And another $5,000 down there but there was noth
ing touched of it.
Q. And the only one who had any control over paying
out that money was yourself?
A. Yes, sir.
Q. And there was no money down there to give Mr.
Fulton the 36 1-2 cents a pound except by sight drafts at the
time you were down there—^no other provision made for pay
ing the 36 1-2 cents a pound?
A. Only the usual provision, draft with bill of lading
attached at the five points. That was all I could do under my
instructions.

[87]

Plaintiff's Exhibit No. 1, Sept. 21, '23.
Plaintiff's Sale Note.

Sold to W. R. Grace & Co., New York City.
Account of T. E. Fulton, Carsonville, Va., through E. L.
Kems, Jersey City, N. J.
Quantity, 150,000 lbs. to 175,000 lbs.
Description: Virginia wooL About 75,000 lbs. being old
wool and about 75,000 to 100,000 lbs. new wool—^this year's
clip.
Price 36 1-2 cts. per pound for merchantable wool, re
jects not to exceed 5 per cent.
Terms net f. o. b. cars.

Tare 3 lbs. per bag.

Sacks (bags) to be furnished by buyers W. R. Grace &
Co.

Ship in car load lots as loaded.

Remarks. Payments to be made to E. L. Kerns on pres
entation of invoices and bills of lading at buyer's office in
New York.

Shipments to be made between May 15th and July 15th
1922.

Buyers to make prompt initial shipments of empty bags

G9
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. • •

as per sellers telegraphic request of May 2nd, 1922, to E. L.

Kerns as follows—Troutdale, Va., 100 bags; Fries, Va., 100
bags; Speedwell, Va., 100 bags, and Galax, Va., 150 bags.
Louis C. Miller, Broker."

[88]

Pltff's Ex. 2, Sept. 21, '23.
March 16, 1922.

Mr. T. R. Fulton,
Carsonville, Va.
Bear Sir:—

Have your letter of the 15th instant, and the first matter

that I will take up in reply will be regarding my telegram to
you in reference to the quantity of wool you expect to have.

My reason for this is that the Wyers want to know approxi
mately the amount of wool they are bidding on, and they want
to know at what time they can expect delivery. I have repre
sented that you will have at least 75,000 pounds, but the buy
ers would just as leave buy 150,000 pounds, and I think it is
important in making the trade that they Imow approximately
what you will have. I have also represented that deliveries
-can be made from April 15th to the 1st of July and they are
willing to bid on it under these representations. This should

show you that I cannot close any deal until I have absolute'
assurance from you that deliveries can be made as I have

represented, and if I cannot get an approximate estimate of

the amount you will have, I can only close the deal on part
of it, so you will see the importance of these matters. Have
received a bid of 38 cts. a pound on the merchantable wool as

per sample and 25 1-2 cts. per pound for tag ends and dirt

which figures in sorting 10 to 15 per cent. So that you may
understand this perfectly, we will take as an example 10,000
pounds of wool rtinning like your sample, that would mean

8,500 lbs. at 38 cts. and 1,500 pounds at 12 1-2 cts. per pound,
which gives you an average of 36 1-2 cents per pound straight
through. Whether this kind of a price would satisfy you or
not I am unable to say, and I would not make any sale of this

wool without you being a party to the contract, as I am only
acting as your agent in the matter. You would have to be en

tirely responsible for the delivery of the wool Avithin the pe-
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.riod agreed upon, and of the grade as represented by the
sample, and I think it is very important that you should
[89]

understand the conditions. The terms would be cash

10 days after delivery, less 1 per cent. If we should
sell it direct to a mill cash sixty days after delivery, and de
livery would likely be made at some other point outside of
New York City.

In reference to having a car load or two of tliis wool
shipped around April 1st, I would think it advisable for you
to do it, if you possibly can, providing we can get bids on your
whole supply, which would be satisfactory to you. If you can
get a bid that will make a lot of money, it is advisable to ship
as much of it as you can just as soon as you can, and you must
always bear in mind that when bids are made they are not
left open indefinitely, and where what you are selling is mak
ing good money, it is usually the best thing to do to take the
profit. Wool is selling pretty high just at the present time
and it may sell higher between now and June, but none of us
know, and it could sell lower, so my advice to you is if you
are assured of a good profit, it is a good thing to sell.
You can advise us how many bags you want shipped to
each station and. we will have them ordered and forwarded

by the time you need them.
From the sentence in your letter *'and what bank we will
draw check on for wool, so you can have your banker to write

*mine on this matter," it leads me to think that you must have
misunderstood what I said to you in Washington. I told you
that when you loaded your lambs you could make a draft on
us for 80 per cent of the cost of the lambs, with the bill of lad

ing for each shipment attached to the draft covering the ship
ment the draft was drawn against, and we would pay the
draft on presentation to us here. I told you that we would
pay for the wool at costs when loaded, with the bill of lading
attached to the draft drawn against each shipment, which we
were entirely willing to do. You may draw your drafts on
Kerns Commission Company at the Jersey City Stock Yards,
and make them payable through the Commercial
[90] Trust Company, Grove Street Branch, Jersey City, N.
J. I think if you show this letter to your banker, he
will understand thoroughly what this means. All lambs to
be consigned in our care at stations designated by the pur
chaser through us. Now, Mr. Fulton, I have made all these
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matters just as plain to you as I possibly can, and will expect
a letter from you covering these different matters. You can
say to your banker that if he wishes us to do so, we are en
tirely willing to write him a letter that we will pay your drafts
on your different shipments of wool and lambs, drafts on
wool at costs with bills of lading attached, drafts on lambs at

80 per cent of their cost, also with bills of lading attached to
each draft covering shipments made against which the drafts
are drawn. .You can-say further than he can write a letter to
the Commercial Trust Company, Grove Street Branch, Jer
sey City, N. J., asking them of our responsibility in this mat
ter.

Am very glad to hear that you have been able to continue
buying lambs without raising prices, and hope you will be
able to follow out your present plans. If I may be permitted
to give you a little advice I will say that if other people get
into your country and get to raising prices in the territory,
that I would let them have the high priced ones and take care
of the ones you have already bought, as I think your prices

are all right, and your lambs should make a handsome profit.
Yours very truly,

Kerns Commission Company,
By E. L. Kerns."
[911

PI. Exhibit No. 2-A.

Introduced by Complainant and by Agreement.

Carsonville, Va.,
March 25, 1922.

Hon. E. L. Kerns,
Jersey City, N. J.
Dear Sir:

On my return home I find your letter and hasten to re
ply.

The American Woolen Mills people are on the field now
offering and paying 32 cents per lb. for wool at the central

sections in country. Are the bids your people are making for
the wool here or there? I find on inquiry the frt. rate from

here there is $2.10 per cwt. Now as to the quantity of wool.

-12

it would be hard to tell what there will be of it, for we are
buymg every day and will right on up to chipping. So let
your bids be on what we have say from 75,000 lbs. to 150,000
lbs., both old and new.

The bids made here now are on the

old wool and it is talked that the new will be worth consider

ably more, which I hope is true, for I am in my contracts, cov
ering both as I go. As to delivery it will be from May 10th
to July 1st, as our people will not fool with it but once, I
have refused 33 cents for the wool here, and when the party
left asked me to give them a chance at it before I closed any
deal on it, and I told him we would, so receive bids only sub
ject to our acceptance and rejection.
Anything you get let me know and I will you, and when
it is over I am sure we will both be feeling good about it. Will

write you in ample time for bags. Let me hear from you all
along on everything needful.
Yours truly,
T. R. Fulton.

[92]

Plff's Ex. 3, Sept. 21, '23.
''March 29th, 1922.

Mr. T. R. Pulton,
Carsonville, Va.
Dear Mr. Fulton:

Your letter received, and I note that you have been bid
33 cts. on your wool. Is this a straight bid for all you have
without anything off for tags and dirt? Or do you have to
make some allowance? Your wool is a good grade, and light
shrinking and is very desirable. Our bid of 38 cents with al

lowance for dirt and tags is quite a little better than your 33
cents bid, even though the freight is $2.10 . per hundred

pounds. Our buyer seems quite anxious to get this wool, and
the more you have, the better it will suit him, and I think he

will likely raise his bid, as conditions seem to be improving
a little. On that account I wired you this morning that I
would send his representative down to see you, and for you
to not sell before seeing him. Think you will be able to do

better business by getting together. They are very respon
sible "people, and if you can trade with them, 1 think it will
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be well for you to do it. I think you will be willing to trade
at a price for all you have, with the understajading that if the
market goes up, he will advance his bid with it: Of course you
know that a trade of that land usually works both ways, and
I believe it would be better for you to agree upon a flat price
and agree to deliver all you have bought and what other wool
you buy by clipping time, and make yourself entirely respon
sible for the delivery of what you contract to sell.
Think you will find a contract of this kind will be satis
factory to the buyer.

I will let you Imow when he will be there, and you may
let me know at which station you will meet hmi.

I do not

think it was the best thing for you to do, when you agreed to
give the American Woolen Mills man the last bid on your
wool, and if my buyer comes down there, don't let him know
anything about it, or he will not like bid you at all. I
[93] think you had better recall that option and do business
with our men, if you can. If you sell to our buyer,
when you ship the wool, you may draw a draft on us, for the
costs of each car load with the iDill of lading attached to the
draft, and we will pay the draft and collect for the wool and
remit to you as the shipments are received.

I think this buyer would likely furnish bags of their own
for packing and shipping the wool, if you can get him to agree
to it.

Now, Mr. Fulton, it looks to me that you have a fine op
portunity to clean up a very handsome profit on your wool,
and I am very anxious to see you do it and to do it with re

sponsible people. It will telp you this year and get you in
touch with people that you wall be able to do business with
for a number of years. You are in a good section for this
wool game, and I think it well for you to look ahead when
making a trade this year.

I want you to keep me in close touch with what you do, and
I will keep in close touch with the situation here, and write
or wire anything that comes up of importance bearing on the
matter.

Hope you have a good many lambs, because it looks to us
now that though these early lams would seU quite a little bit
higher than we had antic'pated they would when we first
wrote you. This also makes the lamb end of your business look
very good too, particularly on everything you are able to get
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out early. From what we have heard in some parts of the
southwest, prices at present for early lambs are considerably
higher than the prices you established early.
"With best wishes to you for a clean up this year, I am,
Very truly yours,
Kerns Commission Co.,
By
[94]

Plff's Ex. 4 Sep. 21, '23.

April 12, 1922.
Mr. T. R. Fulton,
Carsonville, Va.

Dear Sir:—^We wired you this morning that Mr. A. H.
Cain wonld meet you at Pulaski, Maple Shade Inn, Monday,
April 17th, at noon. Mr. Cain is leaving New York Sunday
evening about 8 o'clock, and I believe his train is due in Pu
laski just about noon. Trust that you wiU be there to meet
him at that time. Mr. Cain is the gentleman that bid 38 cents
a pound on your wool with unmerchantable wool at about 26
cents, which make an average somewhere around 36 1-2 cents.
Figuring the freights about $2 hundred lbs. it would make this
bid figTire around 34 to 34 1-2 cents right at home. I think
you will find Mr. Cain a thorough business man and a little
inclined to be liberal in his trading with you. His connec

tions are very high classed, and I would think it wise for you
to try very hard to trade with him, and if you have to make
a few concessions in his favor, it would likely do you that

much good in the future. I think you will find Mr. Cain quite
conversant with conditions in your country and pretty well
acquainted with the grade and quality of wool you are buy
ing. I also think that he will be very glad to get as much wool
as he can; in other words I think he will be more pleased to
have 300,000 pounds than he would to have 200,000 and will

be a buyer for every pound you have. Now Mr. Fulton you
know very well why I am sending Mr. Cain direct to you; it
is simply because we want you to make the very best trade
that can possibly be made and you will be in position to close

your trade while he is with you without any unnecessary
communication back and forth between you and myself, and
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when it comes time to ship the wool you can ship it anywhere
he directs you to send it and bill it to him in our care. We
will then pay the drafts on it for cost. I.am rather anxious
for you to make a good trade with Mr. Cain because I am
sure that it will mark the road for you to buy practically all
the wool in your section and market it through Mr.
[95] Cain for a number of years to come, and on that ac
count I think it will be wise for you to establish this
connection.

We are enclosing you a letter of introduction to Mr. Cain
so that both he and yourself can be sure that you are treating
with the right party.
Our lamb market was pretty good today, and we sold a
load of 57-pound spring lambs from Maryland at 20 cts. Don't
let this price excite you, because they are not going to bring
that in the summer time, when they run more plentiful. This
is Easter time and as usually do sell higher. We will just as
close to this as we can for some of yours, when they get here,
but don't raise your prices down there, because I think you
have some cheap ones. ,
Sincerely hoping that you are able to close a deal on the
wool, I am very truly yours,
Kerns Commission Co.

By

[96]
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Pltff's Ex. 5, Sept. 21, '23.
April 21, 1922.

Mr. T. R. Fulton,
Carsonville, Va.
Dear Mr. Fulton:

Mr. Cain reached home, and was disappointed at not be
ing able to close the deal with you on the wool. He told me

that he had bid you 33 1-2 cents straight, f. o. b. stations, and
furnish his own bags. I don't blame you for not selling and
am very confident that I can induce Mr. Cain to raise his. bid

1 cent per pound which would be 34 1-2 cents flat, for all the

wool you have, and all you will have this year. In selling
your wool straight right at your station, it will be a great
benefit to you, and you will have no expenses or losses of
weight and transportation, all of which counts.

34 1-2 cents

w6

is equivalent to about 36 1-2 cents, Philadelphia delivery. I
know that Mr. Gain wants this wool, and he may yet buy it
for all you ask him. He asks me today to write or telegraph
you for your lowest price on it. I did not wire, because I
know you do not want people in your section to Imow what
you get for it. I do not know whether any one will pay 35
cents for it or not, but I feel sure that I can get Mr. Cain up
to 34 1-2 cents if you want me to try him out at 34 1-2 cents
let me Imow just as soon as you can. You had better write
me a letter that I may show to Mr. Cain setting forth that you
will take 34 1-2 cents straight for all your wool f. o. b. sta
tions, he to furnish all bags, also state in this letter conclus
ively that 34 1-2 cents is absolutely the lowest price you can
accept. When you receive this letter if the proposition is. not
satisfactory to you and you have changed your mind and
think the wool will bring you more money, you can write me
to that effect.

Now, Mr. Fulton, I do not want to influence you to sell
your wool for one cent less than it is worth, and if you think
it will bring more later, probably you had better hold it. The
way I look at the situation is simply this: Your present
[97] offer is just a little above the present market, as it has
been for the last couple of weeks, and if you get one
cent above your present bid, it puts the buyer in the position
that he is gambling on the future, and it puts you in the posi
tion of having an assured price and a good profit. No one
ever failed by selling at a profit, and it is usually the best
business method to sell when prices show good returns. On

the other hand you will be making a connection with the big
reliable business house that you will be able to trade with di
rect for a good many years, which should give you a better

footing in your country than you have ever had before. I
may be dwelling too much on the future and what it may do
for you, but the fellow that looks ahead generally gets further
than the fellow that makes one trade and closes the gate af
ter him, on that account I am inclined to advise you to accept
a good profit when you can get it. I am assuming that this
will be the best bid by 1 1-2 cents per pound, which you have
had, but the decision whether to sell or not rests entirely with
yourself.

W. E-. Grace and Company are one of the many reliable
houses here. This kind of deals do not hang fire any too long,
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and I should decide quickly what you want to do, and advise
me so that I will know how you want the trade closed. And
I am very anxious to see you do well, and take a good profit
when it is shown.

Let me hear from you at once and give me instructions
as to what you want done. I am enclosing you an article from
one of our daily papers today written by the president of the
American Woolen Co., which would indicate a pretty strong
wool market later, and it possibly might be well for you to
hold your wool or even raise the price of it if you feel that
way about it. I know positively that Mr. Cain is very anxious
to get your wool, and have a future trading connection with
you. I also believe that they are really expecting somewhat
higher prices for wool later in the season, and I think the ob
ject in wanting to buy this wool at prices which they
[98] claim are above present selling value is with the ob
ject of holding it for a month or two. I think that I
have put these matters all to you in the best way that I can,
and it is for you to decide for yourself what you want me to
do, and let me know as soon as possible.
Yours very truly,

Kerns Commission Co.,
By

[99]
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Pltff's Ex. 6, Sept. 21, '23.
" Carsonville, Va., Apr. 26, 1922.

Hon. E. L. Kerns,

'

Dear Sir:—^Your message received. In reply will say I

was offered 36 cents yesterday and refused it. If Mr. Cain
wants it I will take 37 cents for it f. o. b. car here. I am satis

fied it will be 45 cents in less than sixty days. I had a letter
from a frend of mine in "Washington stating the high tariff

was practically assured. And I notice Mr. W. W. Wood, the
president of the American Woolen Company, said that higher
n^'ces was inevitable. If Mr. Cain wants this wool have him
advise me at once by wire as I told him I would not sell with
out giving him the last chance. And I will wire him where to
send sacks and when to come to station to receive it. You
can discuss it with him and advise me what he decides to do.
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I enclose you a clipping from a Chicago paper so you can see
what is going on. And when our local mills open bidding
wools will go higher here. Awaiting your reply I am yours
truly,
T. B. Fulton.

Let me hear by Saturday if possible."
[100]

Pltff's Ex. 7, Sept. 21, '23.
5-1-22, Jersey City, N. J.

T. B. Pulton,
Carsonville, Va.

Mr. Cain offers thirty-six half cents f. o. b. your stations
not exceeding 5 per cent rejects also wants to know how much
wool you will have wool to be equal to sample you forwarded
here answer immediately if you accept offer.
Kerns Commission Co."

Pltff's Ex. 8, Sep. 21, '23.
May 2-22, Fries, Va.
Kems Com. Co. Sy.

Offer accepted. Ship by express one hundred bags to
each the following places Troutdale, Va., Speedwell, Va.,
Fries, Va., one hundred fifty to Galax, Va., & notify Mr. C. to
be on hand.
T. E. Fulton.''

[101]

Plffs. Ex. 9, Sept. 21, '23.
"May 4, 1922,

Mr. T. E. Fulton,
Carsonville, Va.

Dear Mr. Fulton:—Mr. Cain was in Philadelphia yester
day and has started bags that you ordered to the different
stations, and consigned them in your name. He is going to
send a man to take and inspect this wool, and wants you to let
us know at which station he will first meet you, and when he
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shall be there to receive the wool.

Mr. Cain also wants to

know as soon as you can advise us how many more bags you
will want, and where you wUl want them sent. It does not
matter how much wool you may have he wants it all, and
would like to have as much of it shipping as soon as you can
ship it. Write us fully on receipt of this letter where the man
that he send will meet you.
Now Mr. Fulton, it looks to me as though have made a
nice sale of your wool, and make an awful good connection
here in New York with good people. I don't think there is
any possible chance of your having any difficulty in the de
livery of your wool, and it ought to show a very nice profit.
The sheep and. lamb trade is fairly steady, we are selling
the best spring lambs here at present time at from 18 to 19
cents and if you can get several loads out from the lO'th to
the 15th of May I think they will strike a 17 or 18 cents mar
ket here, and would think it advisable to start some just as
soon as you can, but be very careful to not send them before
they are ready. Be sure they are strictly fat and have enough
weight to weigh here around 65 pounds, that is the weight
most desirable here at the present time and if you get them
much lighter than that they won't bring the price. Be sure
to bear in mind not to send them until they are ready, because
a half fat spring lamb this time and season isn't worth much
and won't bring much. "We are selling fat sheep around 8 to
9 cents, and medium and common kinds from 3.00 to 6.00. Let
us hear from right away.
[102]

Yours very truly,

KeiTis Commission Co.,
By
;

"

Plff's Ex. 10, Sept. 21, '23.

" Carsonville, Va., May 7th, *1922.
Hon. E. L. Kerns.

Jersey City, N. J.

Dear Sir: I want you to please send me by return mail 1
dozen of your stock sale and purchase books. We will notify
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you when Mr. Gain is to come to receive the wool. Also send
me your market quotations regularly from now on.
Yours truly,
T. R. Fulton."

Plff's Ex. 11, Sep. 21; '23.
"May 12, 22. Fries, Va.

E. L. Kern Sy
Send man to Fries Sunday will meet him at train bring
certified check to cover wool wire name so we wiU know who
to meet.

T. R. Fulton."

[103]

Plff's Ex. 12 Sep. 21, '23.
''May 12, 1922.

T. R. Fulton,
Garsonville, Va.

Answering message Mr. Cain claims bought your wool
with understanding each shipment will be paid for by you
making sight drafts with bills of lading attached, either on
W. R. Grace & Co., 9 Hanover Square, New York City, or
on Kerns Commission Company, Jersey City Stock Yards,
Jersey City, N. J., when shipments are made. Cain insists
on agreement being lived up to and will send George Poppelwell to Fries on receipt of your answer to this message. Pay
ment of draft will be guaranteed by W. R. Grace & Co., or
Kerns Commission Company. Show this message to your
banker and have him wire Grace.and Company for confirma
tion. Rush reply.
E. L. Kern."

Pltff's Ex. 13, Sep. 21, 23.
"May 14, 1922.
T. R. Fulton,
Carsonville, Va.

We will telegrap First National Bank, Galax, Va., $6,000

*
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Monday to take care of first shipment, subject to check by
George Poppelwell for wool, at contract price to you. Each
car to be billed care of Kerns Commission Company. Own
ership to rest with us, and bills of lading mailed Kerns Com
mission Company, the date cars are shipped. Will look after
your interest here and collect for wool at sale price. Popplewell will reach Fries Tuesday. Will have to have your an
swer by noon Monday to comply with this plan. Will follow
same plan with others cars to follow.

Bush answer.

Kems Commission Company."

[104] •

Plffs' Ex; 14 Sep. 21 '23.
"May 15, 22.

Garsonville, Va.
Kerns Com. Co. Sy.

Message received. Plans suggested accepted and will be
followed.

Send man without fail.
T.E.Fulton."

Plffs Ex. 14 12 Sep. 21 '23.

.

Sy Jersey City, N. J., 5-15-22.
T. R. Fulton,
Garsonville, Va.

Wiring six thousand dollars today to First National
Bank, Gralax, Va,, mailing them full instructions. Poppelwell
leaving tonight for Fries and will check against this account
for wool at the price you pay for it and covered by your con
tracts cars to be billed from Kerns Commission Company to
W. R. Grace and Company, Philadelphia, Penna., care of
George Poppelwell. Advise if arrangements not fully under
stood.

Kerns Commission Company."
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[105]

-

1

Plff's Ex. 15 Sep. 21 '23.
''May 15, 1922.

Mr. T. E. Fulton,
Carsonville, Va.

Dear Sir:—^Received your telegrams this morning, con
firming your acceptance of our plan of handling your wool,
and we have wired $6,000 to the First National Bank of Galax to be credited to the account of Kerns Commission Com

pany, and subject to check by George Popplewell for the wool
you have bought at the contract price which you have agreed
to pay for it. I can't see any better way for you to finance
these wool purchases than the one we have arranged for you,
and we will expect you to carry out to the letter this plan of
operation. I have talked over the telephone today with the
president of the First National Bank of Galax, and he as
sured me that between the president of tha bank Mr. Popple
well and yourself, that every detail can be arranged properly.
After this wool is shipped, we will collect for it the 36 1-2
cents per pound, including 5 per cent of the rejects at the same

price. IV^atever rejects there are exceeding 5 per cent you
can ship with the other wool and W. R. Grace and Company
will pay 24 cents per pound for it. You do not have to accept
the 24 cents for the rejects exceeding 5 per cent if you don't
want to, but it looks to me that it will be the best plan to bill
it all. We will expect a billing of this wool, and its weight,
from you, the day it is shipped, the bill of lading covering the
shipment. The wool is to be shipped from Kerns Commis
sion Company to W. R. Grace & Co., Philadelphia, Penn., in
care of George Popplewell. The bill of weight and bills of
lading, to come to Kerns Commission Company. W. R. Grace
& Company have bought all the wool that you have and will
insist upon getting it, so you can see that there can be no
slip up in the matter, and we want to inCipress that upon you.
Onr reason for wanting to handle this matter for you is that
we want to see you make the profit that is evidently in this
deal for you, but we have not been willing to do it, without
being thoroughly protected ourselves, in financing it,
[106] as well as marketing it for you. "We have found a good
market for it and turned a mighty good deal and will
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protect your interests to the finish. Mr. George Popplewell
is leaving Philadelphia this afternoon, and should be at Fries
Tuesday by noon, ready to accept the wool, and see that it is
properly shipped. We will follow this same plan of opera
tion on your other cars just as soon as we find out that our
present plan works all right. The matter of collecting from

W. R. Grace and Company for the wool is a very simple mat
ter and we will be responsible to you for that, and when the
wool is all marketed, we can readily make our adjustments
with you for the wool account. Trusting that this is thor
oughly understood, we are very truly yours.
Kerns Commission Co."

Plff's Ex. 16, Sep. 21, '23.

''Carsonville, Va., May 16, 1922.
Hon. E. Kerns:

Dear Sir:—am writing to say that as the wool is loaded
I would like for Mr. Poppelwell to give me check for my prof
its on the same as I have some obligations to meet around the
25th inst., and he can retain for you at the time your com
mission. Would not have asked for a deposit to pay for the
wool but the banks all were close up and had no money even

to carry the checks until the drafts could go in and be paid.
I want you to write your man to this end because it is actually
necessary that I have my money at once as above stated. A
premium on a life policy for $20,000 and other matter on me
at that time. So if possible at all please advise him when load
ed to give me a check for balance making wool 34 1-2 cts. on
car to you. Awaiting your reply, I am with best wishes your
true friend,
T. R. Fulton."

[107]

Plff's Ex. 17, Sep. 21 '23.

" Carsoiiville, Va., May 22, 22.
Hon. E. L. Kerns,
Jersey City, N. J.

Dear Sir:—On reaching home Saturday night I found
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your letter of 15th inst. waiting for me. In reply thereto will
say that when the wool is loaded, I will aeed my money as I
have already written you to meet some pressing obligations.
And. I trust you will arrange for me to have it at that time.
Some of this wool will not get out for some time and for me to
wait for my paid until that time will misput me in my plans.
Trusting that it will be your pleasure to make this ar
rangement, I am yours with- best wishes at all times,
T. E. Fulton."

Plff's Ex. 18. Dep. 21 '23.
Jersey City, N. J., May 23rd, 1922.
Mr. George Poppelwell,
Galax, Va.
Dear Sir:—This letter will serve to introduce to you Wilgus Brandenburg, who is connected with our firm here in Jer

sey City. We are sending him to Galax to get the best infor
mation you can give bim in regard to taking up this wool from
Mr. Pulton, which is sold to W. R. Grace and Company. We
•will be glad to have you work as close to him as you can and
give him all information you can as to the amount of wool
you are getting and as to wh,en it will be shipped. We are
paying for this wool for Mr. Fulton, because we miderstand
he will not be able to take it up without our assistance. In
our first letter to you, we told you it would be satisfactory to
pay up to 30 cents a pound, but if he has bought a few lots a
little above that, you had better use your own judgment as to
whether to advance a few cents a lb. above the 30 cents

[108] limit, if it is necessary to" do it to get the wool. We
are just as anxious to see W. R. Grace and Company
get this wool as you are, but do not want to assume any un
necessary risk in doing so, as we are looking to you to get all

the wool into your possession that you advance money on and
have it shipped out to W. R. Grace and Company at the ear
liest possible time. We have -wired you today ''Answering
letter. Satisfactory for you to advance 30 cents a pound to
Mr. Fulton for wool, as it is delivered to you-, being, careful
that you get the equivalent in wool for the money that you ad
vance, Will place further funds at your disposal upon your
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advice, as to what you will ueed. Ship each car to W. R.
Grace and Company, as soon as you get it, and send us bill
of lading for it, first mail. Keep us advised as to what you
are doing." When this wool is shopped you will no doubt
forward an invoice to W. R. Grace and Company of what each
car contains and we will be glad to have you send us a dupli
cate of the invoice that you send to W. R. Grace & Co. Any
information that you can give Mr. Brandenburg in relation
to this matter mil be greatly appreciated by us.
Very truly yours,
Kerns Commission Co.

By E. L. Kerns."
Plff's Ex. 19 Sep. 21 23.

"Jersey City, N. J., May 15, 1922.
Mr. George Popelwell,
Care First National Bank,
Galax, Va.

Dear Sir:—^After your conversation with Mr. Cain on
the telephone today we understand that you are leaving for
Fries this afternoon, and he no doubt explained to you that
we had deposited $6,000.00 to the credit of Kerns Commission

Company with the First National Bank of Galax, subject to
your check for wool, at the costs price to Mr. T. R. Fulton as

per his contract drawn up at the time he purchased it.
[109] As a matter of caution and so that there could not be

any mistake in .the contracts we will ask you to not pay
above 30 cents a pound for any of it„ Mr. Fulton may have a
few contracts calling for 30 cents, but we are satisfied that
most of it costs a great deal less, but do not care to embarrass

him to any extent, so we trust that you will 'govern yourself
accordingly. You can use your own judgment whether to is

sue these checks to the owmer of the wool or to Mr. Fulton, be
ing careful at the same time that you secure for W. R. Grace
ard Company all the wool you pay for, and in fact all the

wool that Mr. Fulton has, as according to the agreement with
W R Grace and Company they have bought all the wool that

he has contracted. We are sending this letter in care of the
F'rst National Bank, where you will have to go to identify.
We have talked on the telephone to the president of the bank
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who assures us that he will eo-operate with you in every way

to carry out this trade as consummated. Will be glad to have
you keep us in touch with the situation as frequently as you
can.

You will understand that these cars are to be billed

from Kerns Commission Company to W. R. Grace and Com
pany, Philadelphia, Pa., in care of George Popelwell. Thank
ing you for your cooperation in this matter, we are, very
truly yours,
Kems Commission Company,
By E, L. Kerns."

C. A. Collier, a witness introduced by the complain[110] ant, stated in substance as follows:
That he is cashier of the First National Bank of Ga-

lax, Virginia, that on or about the 13th day of May, T. R. Ful
ton came to the bank in Galax, and wanted to know if he
would handle certain drafts -with bills of lading attached on

W. R. Grace & Company, of New York, in pajnnent for wool
that Fulton was to buy for W. R. Grace & Company; and that
after talking with Fulton and ascertaining approximately the
amount of the drafts, and from his information then, he told
Tiini he would not handle them, due to the fact that he was
close for money at the t^'me and that he would have to lay
out the use of his money until the drafts went to New York
and were paid and returned: That Mr. Fulton then asked him
to help him prepare a telegram to the company stating that
fact, which he did, and that in pursuance of the telegram,
Kerns Commission Company placed in'his bank $6,000.00 to
the credit of George Poppelwell, and afterwards placed in his
bank other amounts aggregating $11,000.00; that this amount
was draw on by Poppelwell to pay for wool purchased by
T. R. Fulton to the amount of $5,300.00; that some time after
this, to-wit: about the 29th day of May, T. R. Fulton with one
Mr. Tarter came into h^s bank and stated to him, that he, Ful
ton, had sold his wool to Tarter and wanted to place to the
credit of Kerns Commission Company, the amount of money
he had used and he did place to their credit $5,300.00 which
was in full the amount he had used, and that Kerns Commi s-

s'on Company drew th^'s money out in a short time thereafter.
In th:s conversation, Fulton stated that he had sold his wool
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for two cents per pound more to Tarter than "W. E. Grace &
Company were paying him. I am not sure whether he stated
to me that the two cents advance was the reason he sold it to

Tarter or not. It may have, been that he just stated
[111] that he got two cents advance on it.
He further stated that after he investigated W. R.
Grace & Company and Kerns Commission Company that he
would have honored and paid the drafts on either W. E-. Grace
& Company or Kerns Commission Company; that he found
they were financially safe and in good circumstances.
Referring to the individual ledger of the bank and orig
inal sheet upon which the account of Kerns Conunission Com^
pany was entered, showing the funds sent the bank by Kerns
Commission Company, with reference to the T. R. Fufton
wool transactions in 1922, it shows the following:
May 16th, 1922, deposit of $6,000:00 to the credit of Kerns
Commission Company.
May 20th. There was a check drawn on this account by

Kerns Commission Company's man, to help Mr. Fulton pay
for wool
May
May
May
credit of

he was buying of $2,500.00.
22nd. Check drawn of $2,000.00.
24th. $800.00.
25th. Kerns Commission Company placed to
their account an additional $5,000.00.

the

May 27th. Checks to the amount of $50.65.
May 31st. Another deposit was made to said account of

$5,300.00, which was placed by T. R. Fulton from money paid
to him by Mr. Tarter to whom he finally sold his wool, which
was the amount of Kerns Commission Company's money, that

had been spent by Mr. Fulton on the wool he was buying for
W. R. Grace & Company, as I understand it.
Then on June 12th.

T. R. Fulton had sold his wool to

Mr. Tarter, Kerns Commission Company then checked out

$"0,000.00 of said funds on their own account and on July
11th the remainder of $945.35 which closed the account.

At this t.'me T. R. Fulton opened up a checking account
with us and the checks drawn on the account of the Kerns

Commission Company for the same an).punts showed that on
those spme dates they were deposited to the credit of T. R.
Fulton's account, and checked out by the said T. R. Fulton.

C. p. WAUGH.

C. P. "Waugh, another witness of lawful age, being intro
duced for the complainant, stated as follows;
That he lives in Galax, and that he was engaged in the
mercantile business and that during the year 1922, he pur
chased some wool and made different shipments; that on the

20th day of May he paid in the morning thirty-five cents and
it closed at 38 cents in the afternoon and it went up as high

as 43 3-4 cents during the month of May in the market at Ga
lax, but it dropped back then to about 38 cents.
On or about June 9th, I sold a car load of wool from Ga
las at 42 1-2 cents, along about June 15th, another car at
43 3-4 cents and in a week or so, sold another car at 43 1-4 and

on May 25th, I loaded some wool in a car with Mr. Fulton for
Caldwell, at Fries. The prices paid by us for wool was retail

prices at it was gathered up at our place of business from the
farmers in small quantities. That wool would have been
worth at least t cents more on the pound to us, loaded on
the cars in car load lots at Galax, Virginia, ready to go for
ward.

J. L. MORRIS.

J. L. Morris, another witness of lawful age, being in[112] troduced for the complainant, states as follows:
That he lives in Galax and was the manager of Beasley & Boone, who were wholesale produce men with their
head office in Roanoke, and with the branch office in Galax,
which branch office he had charge of; that he purchased wool
for his firm in the year 1922, and from his records which he
had before him; he paid May 20th, 35 cents in the morning
and 38 cents in the afternoon; and that the price of wool con
tinued to increase during May and June up to 43 3-4 cents
and on three days, June 12, 19 and 22, to 50 cents and after

wards it dropped back to about 38 cents; that the price paid
by us for wool was retail prices, as it was gathered up at our
place of business from the farmers in small quantities. That
wool would have been worth at least 2 cents more on the

pound to us loaded on the cars in car lots at Galax, Virginia,
ready to go forward.
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The following evidence was offered on behalf of the
[113] defendant:
P. B. SPANGLER,

Mr. P. B. Spangler, being duly sworn, testifies as follows:
Q.
A.
Q.
A.
Q.
A.
Q.
A.

1. Where do you live, Mr. Spangler?
Fries, Virginia.
2. What is your position there?
Depot agent and Western Union operator.
3. For the Norfolk & Western Railway Company?
Yes, sir.
4. How long have you been agent there?
About ten years.
Q. 5. Do you keep a record of the telegrams that go
through your office?
A. We do for one year.
Q. 6. Were you requested by Mr. T. R. Fulton to ex
amine your records some time back and ascertain whether or
not your records showed that a telegram of May 15th, 1922,
was sent from T. R. Fulton to Kerns Commission Co.?

A.

Yes, sir, Mr. Fulton asked me for this record. I do

not remember the date.

Q. 7. You mean you can not state the date he asked you
for this record?

A.

Yes, sir.
Q, 8. At the time he asked you for the record was it
within a year from the date the telegram was supposed to
have been sent, May 15th, 1922?
A. According to this statement that I have written it
evidently was.

Q. 9. Do you remember what date these different things
go through your office
A. No, sir, I do not.
Q. 10. Is that a note or letter that you wrote Mr. Fulton
with reference to it?

A.

Yes, sir.

0. 11. is that your handwriting?
A.

[114]

Yes, sir.

Q. 12. It is signed by you?
A. Yes, sir.

•
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Q. 13. Please read that to the jury?
Objected to by Mr. Campbell.
Objection sustained.

Q. 14. After refreshing your memory with this note, was
there a telegram in your office or passed through your office
from T. R. Fulton to Kerns Commission Company on May
15th, 1922?
Question objected to.
Objection overruled.

Complainant excepts.
A. According to this note here I had no such telegram.
Q. 15. That is the nearest telegraph station to Carson
ville?

A. It is usually handled by way of Galax.
Q. 16. Do you make a mark on all messages when they
pass through your hands, so you can tell that you handled
them?

A.

Yes, sir.
Q. 17. After refreshing your memory from the letter,
was such a telegram handled by you?
A. It has no symbol on it to indicate I handled it.
Q. 18. Do all the telegrams that pass through your of
fice have a mark so you can identify them?
A. Yes, sir.
Q. 19. If the message is delivered from Carsonville to
you to be transmitted to Jersey City, what address does that
telegram bear, when it passes through your hands? What
do you put on it?
A. If the sender requests us to send it as originating
from Carsonville, we show that and also from Fries, or if
from Galax we show that.

Q. 20. I here hand you a supposed telegram, bearing
date May 15th, 1922, from T. R. Fulton to Kerns Commission
Co., and will ask you if that telegram has any mark on it in
dicating that it passed through your office?
A. No, sir, it has not.
Q. 21. Did you handle that telegram?
A. I do not think so. I have nothing on there to indi
cate that I did handle it.

•
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Q. 22. Anything in the records of your office to indicate
you handled it?
A. Nothing now,, according to that statement.
had any record of it.

I never

Q. 23. You were requested by Mr. Fulton to make
[116] a thorough examination and was any such telegram or
a record of any such telegram ever passed through
your office?
A. I can not state, but from this note I must have been
requested to make this examination.
Q. 24. From your note did you make a careful investi
gation?
A. Yes, sir.
Cross Examination.

By lyir. S. B. Campbell:
Q. 1. As I understand you, that message would not or
dinarily have passed through your office?
A. No, sir.

Q. 2. Please examine that and see if it is on the regular
form of the "Western Union Telegraph Company for the de
livery of messages?
A. Yes, sir, it is.

Q. 3. Does the Western Union Telegraph Company al
low these forms to get out of its possession?
A. Yes, sir.
Q. 4. The receipted forms?

A. Well, they are not guarded like I suppose they should
be.

Folks can get them.
Q. 5. But ordinarily they do not distribute these forms

around?

A.

No, sir, ordinarily they do not.
Ee-Direct Examination.

By Mr. J. H. Rhudy:

0. 1. Mr. Spangler, you turn these forms over to any
one that might ask for them, do you not?
A. Yes, sir, I usually do.
O. 2 Do vou generally do that?
A.

Yes, sir.
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And further this deponent sayeth not.
[117]

T. E. FULTON.

Mr. T. R. Fulton, being duly sworn, testifies as follows:
Q. 1. This is T. B. Fulton, is it not?
A. Yes, sir.
Q. 2. You are the defendant in this cause, Mr. Fulton?
A. Yes, sir, I am.
Q. 3. Bid you make a contract to sell certain wool from

tins county and other counties to Kerns Commission Com;
pany?

A. I had an agreement with Mr. Kerns to aid hiTn in the
buying and handling of wool.
Q. 4. When and where did you meet him to make this
deal?

A. I met him at St. James Hotel, in Washington, D. C.,
on February 20,1922.
Q. 5. Did you then and there make an agreement with
him?
A.

I did.

Q. 6. You may tell the jury and court what that agree
ment was ?

A.

Some correspondence had passed between Mr. Kerns

and myself relative to this matter, and when we met there, he
agreed to furnish the money to finance the proposition from
start to finish, and to make sale of whatever wool we might

be able to buy, and he was to receive for the use of his money
and his services two cents on the pound.

Q. 7. That was the only thing then that took place after
this agreement was made?

A.

After this agreement was made, Mr. Kerns tried to

get me to ship some wool in, and during the latter part of
March and April I wrote him that the farmers would not han

dle their wool two times, to make two trips with it, and that
it would be hard to get it shipped.

Q. 8. Under the terms of your contract with E. L. Kerns,
was he authorized to sell wool for you?

A. He was authorized to sell it subject to my ratificalion, and not to make sale without it.

Q. 9.

Then he would secure bidders and submit the bids
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to you for your ratification?
A. Yes, sir.

Q. 10. Was tWe ever any understanding between you
and him at any time thereafter, whereby you waived that
right?
A.

[118]

None whatever.

Q. 11. Did you meet a man by the name of Cain in
Pulaski with reference to this deal?

A. I did, in April 17th, 1922.
Q. 12. T\Tio was Mr. Cain?

A. A member of the firm of W. R. Grace &Company of
New York, according to his statement to me.
Q. 13.. What did you meet him in Pulaski for?

A. About a proposition about trying to sell hiTn what. ever wool we might buy.
Q. 14. Did you make a deal with him?
A.

I did not at that time.

Q. 15. When did you sell the wool or contract it, and to
.whom?

A. All the contract I ever made was on May 1, 1922, by
wire; on that date I received a telegram from Mr. E. L. Kerns
stating that Mr. Cain offered him 36 1-2 cents for the wool
f. 0. b. cars our shipping station, he wanted to know how much
wool I would have equal to the sample 1 had forwarded them.

That same day, from Elbert Hale's place on Elk Creek, I an
swered it accepting his offer for the wool and instructed him

to send 100 bags to Troutdale, 100 to Fries, Va., 100 to Speed
well, 100 to Carsonville, and 150 to Galax, Va.

Q. 16. I here hand you a copy of a telegram, dated May
1st, 1922, and will ask you if that is a copy of the telegram
received by you from Kerns Commission Company, with ref
erence to the sale of the wool ?
A.

It is.

Q. 17. Please read that to the jury.

A. Jersey City, N. J., 5-1-22. T. R. Fulton, Carsonville,
Virginia. Mr. Cain offers thirty six and one half cents f. o.
b your station, not exceeding 5 per cent rejects; also wants

to loi.ow how much wool youwill have, wool to be equal to samp'n vr-Ti forwprded. Answer me if you accept order. Kerns
Commission Company.

Q 18. Was that the message you received and which
you answered accepting their proposition?

. . .

A.

.

It is.

Q. 19. I here hand you copy of a telegram, bearing date
5-1-22 to Kerns Commission Company from T. K. Ful-

[119] ton, and will ask you to examine that and state whether
or not that is a copy of the telegram you sent Kerns
Commission Company accepting their proposition of May
1st?

A.

This is an answer to the one I have just stated I re

ceived from them.

Q. 20. Will you please read that to the jury?
A. Pries, Virginia, 5-1-22. Kerns Commission Com
pany, Jersey City, N. J. Offer accepted. Ship by express
100 bags to the following points: Troutdale, Va., Fries, Vir
ginia, Speedwell, Virginia, and 150 to Galax, Va. Notify Mr.
Cain to be on hand.

Q. 21.

T. R. Fulton.

Did you afterwards notify Kerns Commission

Company or E. L. Kerns to send their man on to take up the
wool?

A. I did. On May 12th, 1922, I telegraphed Mr. Kerns
to send a man to Fries to take up this wool.
Q. 22. I here hand you copy of a telegram bearing date
5-12-22 from T. R. Fulton to E. L .Kerns, and will ask you
if that is a copy of the telegram you sent him?
A.

It is.

Q. 23. Please read that telegram to the jury?

A. Fries, Virginia, 5-12-22. E. L. Kerns, Jersey City,
N. J. Send man to Fries Sunday. WiU meet him at train.
Bring certified check to cover wool. Wire name so I will
know who to meet.

T. R. Fulton,

Q. 24. On or about the same date, did you receive a wire
from Kerns Commission Company or did E. L. Kerns with
reference to your message of the 12th?
A.

I did.

Q. 25. I here hand you a telegram bearing date 5-12-22,
from E. L. Kerns to T. R. Fulton, and will ask you, if that is
the telegram you received?
A. It is the telegram I received.

Q. 26. Please read it to the jury?
A. May 12-22, Carsonville, Va. T. R. Fulton. Answer-

[120] ing message. Mr. Cain claims bought your wool with
understanding each shipment will be paid for by you
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making sight drafts with bills of lading attached, either on
"W. R. Grace & Company, 9 Hanover Square, New York City,
or on Kerns Commission Company, Jersey City Stock Yards,
Jersey City, N. J. When shipments are made. Cain insist
on agreement being lived up to, and will send George Popplewell to Fries on receipt of your answer to this message. Pay
ment of drafts will be guaranteed by W. E. Grace & Company
or Kerns Commission Compaany. Show this message to your
banker and have him wire Grace & Company for confirma
tion. Eush reply. E. L. Kerns.
Q, 27. Who is F. L. Kems?
A. I could not tell you. I just know one Mr. Kerns and
that is E L. Kerns.

Q. 28.

On receiving this wire, what did you then do, Mr.

Fulton?

A. Before I answer that question I want to state that
this message bears date of the 12th of May, 1922. I had gone
away from my home at that time and on the 13th, the next
day, I was returning, and on reaching Baywood I received
this message. Instead of coming on home I went to the First
National Bank of Galax, showed this message to Mr. Collier,

cashier. We discussed the matter and Mr. Collier said they
could not handle the matter in that ,way, that they had just
enough money to accommodate their own customers and not

enough to take care of-this and wait for a. draft to be paid,
so we set doAvn and worded and wrote a message to Kerns
Commission Company and I took it to the station and sent
it out to the company.

Q. 29. Did you receive an answer to that message?
A.

I did.

Q. 30. I here hand you a copy of a telegram bearing
date 5-14-22 from Kems Commission Company to T. R. Pul
ton, and will ask you if that is the telegram you received in
reply to your wire to them?
A.

It is.

Q, 31.

Read that to the jury.

A. Jersey City, N. J., 5-14-22. On Sunday: T. R. Ful
ton, Carsonville, Va. We will telegraph First National Bank

of Galax, $6,000.00 Monday to take care of first car subject
to check to George Poppelwell for wool at contract price to
you. Each car to be billed care Kerns Commission Company,
and o^viiership to rest with us, and bills of lading mailed to
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Kerns Commission Company the date car is shipped, we will
look after your interest and collect. Mr. Poppelwell will
reach Fries Suiiday, will have to have your answer by Mon
day. If you accept this, answer. Kerns Commission Com
pany.

Q. 32. Did you answer that telegram?
A. If I did, I have no recollection of it.
[121]
Q. 33. I here hand you what purports to be a copy
of a telegram that W. R. Grace & Company, plaintiffs
in this case, which bears date of May 15, 1922, from T. R.
Fulton to Kerns Commission Company, and will ask you if
you sent that message or a copy of that telegram?
Question objected to.
Objection overruled.
Complainant excepts.

A,

If I ever did I have no recollection of it. I am prett}

confident I did not send it.

Q. 34. After you had information that they claimed you
sent such a telegTam, what effort did you make and what was
the result of your effort to ascertain whether or not such a
telegram did go from you to them?
Question objected to.
Objection overruled.
Complainant excepts.

A. I wrote Mr. Spangler, agent at Fries, to look through
his records and send me copies of any and all telegrams that
might have passed through the office from me to E. L. Kerns

or to Kerns Commission Company, during the month of May,
1922. Mr. Spangler, the agent, wrote me back and sent me
these telegrams.

Q. 35. Did you go to the office at Fries and examine the
records yourself?
A.

I did.

Q. 36. Did you, with the agent, examine those records?
A. Mr. Spangler and I together Avent over the records
and failed to find anything of that date on his records.

Q. 37. Mr. Fulton, does the Western Union Telegraph
Company have what they term a relay office?
A. They do.
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Q. 38.
A.

Where is that office!

In Roanoke.

Q. 39. Do all messages from Southwest Virginia or this
section of the country go through this office?
A. I was so informed by Mr. Spangler.
Objected to.

Q. 40. Did you go to Roanoke and investigate the rec
ords of the relay office to ascertain whether or not such mes
sage had gone through?
Objection.

Q. 41.^ Did you go to Roanoke and make a personal
[122] investigation of that kind?
A. Yes, sir, I went.

Q. 42. Who examined those records with you?
A. Mr. J. F. Terrill, the manager of the relay office of
the Western Union at that point.

Q. 43. What pains did you take in examining those
records yourself?

A. Well, we went over the records and failed to find

anything on record there showing that such message had
passed through that office.

Q. 44. Did Kerns Commission Company make a deposit
in the First National Bank of Galax to pay for the wool here?
A. They did.
Q. 45. Did you have noticei of that?

A, I did. I received a telegram from them on May
15th, stating they were wiring $6,000.00 that date.

Q, 46. I here hand you a copy of a telegram bearingdate
5-15-22, from Kerns Commission Company to T. R. Fulton,
and will ask you if that is a copy of the telegram you re
ceived 1
A. Tt is.

Q. 47. Read that to the court and jury?

A. Jersey City, N. J., 5-15-22. t'. R Fulton, Carsonviile, V^ra:inia. Wir'ng ffe6.000.00 to First National Bank, Ga-

Virg:;nia. mailing: them full instructions. Poppelwell

leaving foiiig-ht for Fries and will check against this account
for wool at the pr^ce you pay for it and covered by your con

tract. Cars to be billed from Kerns Commission Company to

W: R. Grace & Company, Philadelphia, Pa. Advise is ar-

'
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rangements" not fully understood. Kerns Commission Com
pany.

Q. 48. Did you answer that?
'

A.

I did not.

Q. 49. Did W. B. Grace & Company send a man here to
take up the wool?
A. I understood they did.
Q. 50.

Who?

A. They sent a gentleman stating to be Mr. George Pop
pelwell.
[123]

Q. 51. "When did he come?
A. I think he reached Fries on Tuesday. He left
up there on Monday, the 15th, and reached here on"

the 16th.

Q. "Where did he come?
A. From Fries to my place.
Q. 53. "When he came did he explain his mission?
A. He said he was there to inspect, receive and pay for
the wool.

Q. 54. For who?
A. "W. R. Grace & Company.

Q. 55. "When Mr. Poppelwell came, did he state to you
that he represented "W .R. Grace & Company with reference
to handling their wool proposition here, you had that under
standing before you started out?
<A. "When I reached my home, before we commenced
work, I showed Mr. Poppelwell these telegrams and said to

him, "Mr. Poppelwell, these telegrams are not in keeping."
Answer objected to.
Objection sustained.

Q. 56. Did you show him these telegrams of the first and
second from Kerns Commission Company?

A.

I did, and explained to him that was the contract I

had with them in the sale of wool at 36 1-2 cents f. o. b. cars

from my shipping station, and I also showed him the other
telegrams.

Objection.
Objection overruled.
Complainant excepts.

I told him the point of payment it seemed, was trj^ng to
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be shifted from my .station where the wool was to be shipped.
I told him I had not sold it on no such terms or conditions,
and as he represented W. R. Grace and Company here, to
take care of their interests, I wanted to know how he would
pay for it. He agreed he would pay me the price that I was
to pay the people for the wool as we took it up, and after it
was loaded at the station before it was moved, he would pay
the balance that was coming to me. We started out taking
up the wool with that understanding.
Q. 57. What day was this?
A. On the 16th or 17th of May.

Q. 58. Did you take up wool tW week?
A.

We did.

Q. 59.
[124]

A.

Did he go with you ?

He did.

Q. 60. Where did you wind up on Saturday?
A. On Saturday morning we reached Galax and took up
and received wool there.

Q. 61. Where did you take up that week?
A. Some at my home, some at Stratford, N. C.,.Whitehead and Sparta, N. C., and from there to Galax, reaching
Galax on the 20th.

Q. 62. When you got to Galax had Mr. Poppelwell re
ceived any message from Kerns Commission Company?
A.

He had a letter and he showed me that letter in the

presence of Mr. Blake Rhudy. Mr. Kerns instructed him to
pay only thirty cents per pound for it, and T said to him—
Objection.
Objection sustained.

'

Q. 63. Did he receive a letter from Kerns Commission
Company?

A. He did and showed me this letter in the presence of
Mr. Blake A. Rhudy and myself, and read this letter, and I
said to him, I am very much surprised at the position of
Kerns Commission Company.
Objection.

Q. 64. DM you receive information through Mr. Poppel
well, who was taking up this wool and paying for it, that you
would not receive but thirty ceiits for your wool?
Question objected to.
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Objection sustained.

Q. 65. Was any otlier man on the field to pay you for
th.e wool?

A.

No, sir.

Q. 66. Did any other man offer to pay you for it other
than Mr. Poppelwell for either Kerns Commission Company
or for W. E. Gracie & Company?
A. No, sir.
Question objected to.

Q. 67. Mr. Fulton, did W. R. Grace & Company tell you'
that they would not pay you the thirty six and one half cents
for the wool, when it was delivered to the train on board the
cars?

A.

They did.
Q. 68. Who in the presence of f

[125]

A. Claude Stone, Blake Rhudy and Harve Delp.
Q. 69. When he said he would not pay you but
thirty cents, when it was loaded on the cars, when was that
and where?

A.

On the 25th day of May, first at Claude Stone's home

I asked him. I wanted to know what he meant to do as a rep
resentative of W. R. Grace & Company, I said, do you mean
to pay me"the thirty cents, as indicated,, or do you mean to
pay me the thirty six and one half cents, when this wool is
loaded? If you say you will pay me the thirty six and onehalf cents, as I sold it to you, it is your wool, and I will put it

on the car, and if you do not I will not put it on the car; they
said they were worth several million doUars and that they
would sue me and I told him the gate was open. We went on

to Rugby, he went with me and insisted on continuing on get
ting this wool. Harve Delp was with me. I said, "If you
want to pay me only thirty cents you can not have it, but when

you pay me thirty six and one half cents, I am ready to load

it, and I told him, if he was not going to do this, he'had just
as well go back home."

Q, 70. Did he say if he would pay the thirty six and one
half cents?

A.

He said he would not.

Q. 71. Was that the reason you refused to deliver this
wool to them?
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A. That is the only reason I ever refused. I said if they
would pay me the thirty six and one half cents I would put
thfe wool on the cars for them.

Q. 72. Were you ready?
A. Yes, sir, and had been working and was ready.
' Q. 73. At that time had you made any contract or taken
the matter up with any one else as to the sale of the wool?
A.

I had not.

Q. 74. After this how long was it until you did take it
up with another party?

A. I believe it was the 26th day of May that we^ left
Jiugby to come back. I went to Wytheville and I said if you
are in position to handle the wool I will make a deal with you.
Mr. Tarter and Caldwell met me on the 29th day at Galax, in
the First National Bank, we closed the deal.

Q. 75. Did you repay Kerns Commission Company's
money you had used?

A.' I did.
Q. 76. Please look at your records and state what
[126] date you paid it?
A. On May 29th, and I have the check I issued to

Kerns Commission Company for the amount that was placed
here and the amount that was used.

Q. 77.

Read the check?

A. First National Bank, Galax, Va., May 29, 1922, pay
to the order of Kerns Commission Company $5,300.00 for re
fund. Signed T. R. Fulton. And punched paid on the 31st.
Q. 78. Was that the total amount of money you had re
ceived from them?

A. The total amount that Mr. Poppelwell had checked
out.

Q. 79. The balance of the money they had down here
was where?

A.

In the First National Bank of Galax to their credit.

Q. 80. Had you used some of the bags that Kerns Com
mission Company or W. R. Grace had sent here?

A. I used the bags. At the t^me I used them I did not

know that they were Mr. Kerns„ He had them shipped here.
There was nobody's name on them. When I put the wool in

them I expected to ship the wool to W. R. Grace &Company.
Q. 81. Did you then return the bags to them?
A.

We did.
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Q. 82. Are you due them any money?
A.

Not a penny.

Q. 83. Have you any of their bags that should be re
turned?
A. None at all.

Q. 84. When you put this money in the bank at Galax,
Virginia, which bank did you put it in?
A.

First National Bank.

Q. 85.
A.

Who is cashier?

Mr. C. A. Collier.

Q. 86. When you put your money in there, during the
conversation was anything said about why you sold your
wool to Tarter in the presence of Mr. Collier?
A. Nothing at all, only the price I got for the wool
[127] it was discussed that they paid me thirty eight cents
and I never did say to Mr. Collier that the reason I
let him have the wool was that they paid me two cents more
on the pound. I told him that I was satisfied that it would
go to forty five cents when it started.
Q. 87. With reference to your letter will you please read
it?

A. April 26th, 1922 . Hon. E. L. Kerns. Your message
received. I was offered thirty six cents yesterday and re
fused it. If Mr. Cain wants it I will take thirty seven cents
for it f. 0. b. cars here. I am satisfied it will be forty five
cents in less than sixty days.
Letter objected to.

Q. 88. Did you ever see the contract before this trial,
the plaintiffs have introduced and claimed by them to be the
contract?

A. No, sir, I never, and never heard of it before. It is
shown by question 6 on X examination.

Q. 89. Did Kerns Commission Company, or any one for

them furnish you a copy of it, or any other paper or any no
tice of such a deal?

A.

No, sir; they did not.
Cross Examination.

By Mr. S.B.Campbell:

Q. 1. As I understand you, you testified in chief, that
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you authorized Kerns to sell subject to your ratification?
A. Such wool as I might be able to buy, yes, sir.
Q. 2. -Mr. Fulton, he was further to finance the deal for
you?

A. Yes, sir, he was to finance it^ but he never did author
ize me to pay for it.
Q. 3. You were to pay Kerns two cents for finding you
a purchaser and financing the deal?
A. That was our agreement.
Q. 4. Mr. Kerns submitted to you the offer made by
Grace & Company?
A. Thirty six and one half cents f. o. b. cars shipping
point, in the telegram of May 1st.
Q. 5. You accepted it?
^
A. Yes, sir, I accepted that offer, f. o. b. the cars, my
shipping station.
Q. 6. Under that contract that you have seen here in
evidence and been examined on in behalf of Kerns Commis

sion Company, you were not entitled to anything from Grace
and Qompany except after the surrender of the biU of
[128] lading and the wool had been placed on board of the
cars, were you?

A. No, I could not expect anything from Grace & Com
pany until it was delivered on the cars and I surrendered the
bill of lading.

Q. 7. Mr. Fulton, did you ever demand payment from
W. R. Grace & Company and tender to them the bill of lading
for any wool placed on board cars ready to be forwarded?
A.

I tendered the wool to W. E. Grace & Company

through Mr. Poppelwell, who said he was their representa
tive, but I did not put the wool on the cars and tender the bill
of lading to them, from the fact that he said they would only
give me thirty cents per pound, if I put it on there.
Q. 8. He said that to you at the time he showed you the
letter, which was introduced by you in evidence, in your ex
amination, is not that a fact?
A. Yes, sir, at Mr. Claude Stone's.
0.
That letter was from Kerns Commission Com
pany? .
A. Yes, sir.

Q. 10. That letter told Poppelwell not to
money in excess of thirty cents?

pay Kerns
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A. It did, and I asked Mr. Poppelwell what he would
do, regardless of Kerns, and he said he would not pay me
but thirty cents.

Q. 11. You, at that time, told him you would not accept
drafts, that you had put lambs on the road and had not col
lected from them for two and one half years, and that you did
not expect to put the wool on the cars until you were sure
you would be paid for it?
A. No, sir, I did not.

Q. 12. You deny that anything was mentioned about a
draft?

A. Yes, sir, I do.
Q. 13. You testified that you went down to Roanoke and
examined the relay office, when was that?
A. Shortly after this suit was instituted.

Q. 14. Why did you go to Roanoke, if you did not send
any message on the 15th, and ask if any telegrams of that

date had gone through. Why did you ask for the telegrams
on that specific date of the 15th ?

A.

I went because I wanted to be sure I had<sent no mes

sage 0 nthat date.
Q. 15. You went there and examined the records on

[129] the 15th of May?
A. I went there and examined for telegrams that

should have passed through the office on the 15th of May.
Q. 16. You made that examination for that one day?
A. I made that examination for all messages that had
gone through the office during the month.

Q. 17. Why did you not mention other dates in your ex
amination in chief?

A. I did. I mentioned about June 11th, 12th and 14th,
and the 1st and 2nd.

Q. 18. You were uncertain what messages you had sent?
A. Yes, sir, and I was trying, after I had been sued, to
make defense.

Q. 19. You Imew you were not entitled to any money un
til you put the wool on the cars and surrendered the bill of
lading to the Company?
Question objected to.
Objection overruled.

105

A. I did not demand any until after it was placed on the
car..

And further this deponent sayeth not.
CLAUDE STONE.

Claude Stone, being duly sworn,, testifies as follows:
Q. 1. Do you know Mr. T. R. Fulton?
A. Yes, sir.

Q. 2. '\!^at relation are you to him?
A. I married his daughter.
Q. 3. Mr. Stone, do you remember a man by the name of
George Poppelwell?
A.

Yes, sir.

Q. 4. Was he at your home some time in May, 19221
A. Yes, sir.
Q. 5.

Did you hear a conversation between him and Mr:

T. R. Fulton with reference to the sale of wool that Mr. Ful

ton was to deliver to "W. R. Grace & Company?
A.

[130]

I did.

Q. 6. In that conversation, did George Poppelwell
state that he was the agent of W. R. Grace & Com

pany?
A. Yes, sir.
Q. 7. What was that conversation about!

A. It was concerning a wool deal between some party
and Mr. Fulton. It was the party that Mr. Poppelwell was
representing and it was concerning the pricfr of wool.
Q. 8. Did Mr. Fulton ask Mr. Poppelwell as representa

tive of W. R. Grace & Company, what he would pay hiTn for
the wool when delivered on the cars ?

A.

Yes, sir.

Q. 9. ^i^at did he say?
A. He said he would pay him thirty cents.

Q. 10. Did Mr. Fulton or not, ask him if he would pay
him thirty six and one half cents, if he would deliver it on the
cars?

A. He said he would only pay as instructed by the com
pany, and he explained that he was instructed to pay only 30
cents.
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Q. 11. Did Mr. Fulton or not, offer to deliver the wool,
iif he would pay the thirty six and one half cents?
A.

Yes, sir.

Q. 12. "Wliat did Mr. Pulton say?
A. He said, if he was ready to pay him the thirty six
and one half cents, when it was delivered on cars that he was
ready to deliver it.
Q. 13. What did he say then?

A. He said he would only pay thirty cents.
Q. 14. What did Mr. Fulton say?
A. He said he did not get the wool.
Q. 15. Do you remember anything else that was said
with reference to how they would get the wool?
A. He talked like they could get it through a course of
law.

Q. 16. What did he say their company was worth?
A. He made the impression on me, that they were worth
lots of money; he said they would back up anything necessary
to accompl'sh results.

Q. 17. Was anything else said with reference to this
[131] wool, when it was loaded on cars?
A. No, sir, nothing else.
Q. 18. Where did Poppelwell go from there?
A. He went to Greorge Delp's, if I am not mistaken.
19. The next day do you recollect whether or not he
went to Rugby?
A. No, sir, I took him out to Fallville the next morn

ing. I don't know where he went from there. He was going
somewhere over there I understood.

Q. 20. Do you mean to state that you took him after this
conversation at your home?
A. Yes, sir.
. Q. 21. When did Poppelwell come over there?

A. I don't recollect the date, but he come one morning.
Q. 22. Did he come there about Monday preceding the
Wednesday when they met at your home?
A.

Come where?

Q. 23. Did he weigh up sheep at Elk Creek?
A.

Yes, sir.

Q. 24. Was it before or after he weighed up all this
wool?

A.

After that.
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Q. 25. When yon came back from Fallville where did
you go?

A. I could not say, I do not recollect it.
Q. 26. Did he go to Blake Ehudy's?

A. Blake Rhudy was to meet him. I don't know where
he was to go from there. Mr. Rhudy was to meet him there.
Q. 27. After this wool was weighed, up, at Fallville, was
it after or before, that this conversation occurred at your
home in the presence of Blake Rhudy?
A.

It was before I took him out there.

Q. 28. You are correct on that?
A. Yes, sir, I think so.
Q. 29. Where did Poppelwell go after that?
A.

I don't know where he went from there.

[132]

Cross Examination.

By S. F. Landreth:

Q. 1. Mr. Stone, did they have some sort of letter, when
they were talking about this thirty cent business ?
A. Yes, sir.
Q. 2. Who had that letter?
A.

I don't recollect.

Q. 3. You do not remember who had the letter in their
possession?
A.

No, sir.

Q. 4. Who was present, if you remember?
A. Mr. Poppelwell, Blake Rhudy, Mr. Fulton and my
self.

Q. 5. That letter was from Kerns Commission Com
pany?
A.

I could not say, I did not see it.

Q. 6. It was your information and your understanding
that the letter there that they were talking about,.when they
were talking about this thifty cents, was from Kerns Com
mission Company?

A.

Yes, sir, that was my information.
Q. 7. You did not hear anything about any letters from
W. R. Grace & Company?
A. I do not remember whether I did or not, there was
quite a little talk, it didn't interest me very much.
Q. 8. When did Mr. Poppelwell say they were going to
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pay the other six and one-half cents on this wool?
A. When it was delivered at the other end of the line or'
at its destination.

Q. y. Mr. Poppelwell was not contending that was the
contract price for the wool, was he?
A. No, sir, not that I know of.
Q. 10. He was talking about the amount that he could
pay under that letter to Mr. Fulton for this wool, was he not?
A. Yes, sir, he said thirty cents was all that he was in
structed to pay for the wool.
Q. 11. And he said there at the time that the balance of
six and one half cents would be paid in New York for the
wool, did he not?

A. Yes, sir, where it was to be delivered, was my under

standing.
Q. 12. The balance of this six and one half cents
[133] was to be paid whereever the wool was to be delivered
was your understanding?
A. Yes, sir.
Re-Direct Examination.

By J. H. Rhudy:
Q. 1. And not when loaded on the cars ?
A. Yes, sir, he said he would not pay it, when it wasloaded on the cars.

Re-Cross Examination.

By S. F. Landreth:

Q. 1. Mr. Poppelwell contended that he could not pay
more than thirty cents per pound for the wool under the in
structions of the letter, did he not?
A. Yes, sir.

And further this deponent sayeth not.
T. R. FULTON.

T. R. Fulton, being recalled, testifies as follows;

Q. 1. Did you have to pay Tarter any commissions?

iU9

A.

:•

No, sir.

Q. 2. That sale was thirty eight cents to you?
A.

Yes, sir.
BLAKE BHUDY.

Blake Bhudy, being duly sworn, testifies as follows ;

Q. 1. Where do you live, Mr. Ehudy?
A.

At Elk Creek.

Q. 2. Do you know a man by the name of George Pop
pelwell?

A.

[134]

Yes, sir.

Q. 3. Where did you see him and meet him?

A. I first met him at Mr. T. B. Fulton's.
Q, 4. Do you remember about when that was?

A. No, I don't remember just exactly the date. I thiTilr
it was about May 17, 1922; I don't know for sure.
Q. 5. You say you first met him at Mr. Fulton's?
A. Yes, sir.

Q. 6. Did you during that year buy any wool from Mr.
Fulton?

A.

Yes, sir.

Q. 7. "V^at was Mr. Poppelwell's business there?

A. My understanding was, that he was there represent
ing W.-B. Grace & Company.
Q. 8. For what purpose f
A. For taking up wool.
Q.,9. Did you hear a conviBrsation between Mr. Fulton

and Mr. Poppelwell the day he came there, with reference to
how this wool would be paid for?
A.

I don't remember that I did.

Q. 10. Were you present, when the conversation took
place between Mr. Poppelwell and Mr. Fulton at Claude
Stone's?

A.

Yes, sir.

Q. 11. Who took Mr. Poppelwell to Mr. Stone's?
A.

I did.

Q. 12. Where did he go that day?
A.

To Fallville.

Q. 13.

What did he do there?

A. Weighed up wool.

i
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Q. 14. How come you to take him to Claude Stone's that
morning?
A.

Mr. Fulton called me and asked me to do that.

Q. 15. Were you present, when the conversation took
place between Mr. Fulton and Poppelwell?
A.

Yes, sir.

Q. 16. What do you remember that conversation to
[135] be?

A. Well, Mr. Fulton asked him, if he was going to
pay him the thirty six and one half cents, as the contract
price, or did he propose to pay him the thirty cents, and he
said he would only pay him the thirty cents; and, Mr. Fulton
said that wasn't in keeping with the contract and that he
would not get the wool.
Q. 17. Do you remember, if Mr. Fulton asked him what
he would pay for it, when it was delivered to the train?
A.

I am sure he told him that he wanted him to have the

wool, and that "he would get the wool, if he would pay him the
thirty six and one half cents loaded on the car.
Q. 18. In that conversation did Mr. Fulton or not, offer
to deliver him the wool if he would pay him the thirty six and
one half cents, when loaded on the car?

A.

Yes, sir.

Q. 19. Did Mr. Poppelwell refuse?
A. Yes, sir.
Q. 20. Where did Mr. Poppelwell go from there?
A. It was my \inderstanding he went to Rugby.
Q. 21. Did you go with them over there?
A. No, sir.
Cross Examination.

By S. B. Campbell:

Q. 1. Did Mr. Poppelwell have a letter from anybody,
when this conversation was going on?
A I couldn't tell about that, I do not know.

Q. 2. Did you see either Mr. Fulton or Mr. Poppelwell
with a letter?
A. I did at Galax.

Q. 3.
pany?

A.

That letter was from Kerns Commission Com

That was my understanding.

r
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Q. 4. Did you see that letter or hear it read?
A. Yes, sir, Mr. Fulton read it.

Q. 5. That letter was in regard to what Kerns Com[136] mission Co. would advance on the wool?

A. . Yes, sir, Mr. Fulton went over the letter with

his finger there and said that they had refused to pay him
the thirty six and one half cents. I did not read it.
Q. 6. That was the letter from Kerns Commission
Company?

A.

That was my understanding. I did not see the let

ter.

Q. 7. Was that before or after you were up at Stone's?
A.

Before."

Q. 8. You don't know whether they had the same letter
up at Stone's or not?
A. No, sir.

Q. 9. Was the Kerns

Commission Company

talked

about up there at. Stone's?

A.

I could not say whether they were or not.

Q. 10. You do not remember who, it was talked, was to
do the paying there, do you?
A. No, sir, I do not.
Q. 11. At Galax Mr. Fulton run his hand over the letter

and showed you that and asked you to remember that, did he
A. Yes, sir, Mr. Fulton said, ''I will just keep this let
ter, and Mr. Poppelwell said, ''I am not supposed to show
you this letter," and took it back from Mr. Fulton.

Q. 12. Did you all go from Galax up to Stone's?
A. No, sir, Mr. Fulton and myself went from Galax on
home.

Q. 13. Did they go on and take up any more wool or do
you know?

A.

Yes, sir, they took up some more wool.

Q. 14.
A.

Where at ?

Elk Creek.

Q. 15. Do you know if Mr. Poppelwell paid Mr. Fulton
any money?

A. No, I do not.
Q. 16. Do you know who Mr. Fulton sold that wool to?

A. Well, I heard, but I co\ild not say.
Q. 17.

You did not hear from him?

m
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A.

No, sir, well he might have told me. I would not

say for sure.

Q. 18. You know that W. B. Grace & Company did not
get any of the wool?

A. That was my understanding that they were not go
ing to get it at the price they offered for it.
Ee-Direct Examination.

By J. H. Rhudy:
Q. 1. This letter, that Mr. Campbell ask you about, at
Galax, do you remember what day of the week it was that this
letter was received there?

A. It was on Saturday, I think, the 20th of May.
Q. 2. Did Poppelwell go Saturday to Elk Creek or re
main at Galax?

A. He remained at Galax. He said he would stay there
in Galax and get in touch with his company.
Q. 3. Why did he want to get in touch with his com
pany?

A. I suppose he thought that there was some misunder
standing.
Q. 4. When did he come to Elk Creek?
A. On Tuesday was the first time I saw hini at Elk
Creek.

Q. 5. Where did you next see him?
A. Fallville, the next morning.
Q. 6. He went to your home the next night?
A.

Yes, sir.

Q. 7. He spent Tuesday or Wednesday night with you?
A. He spent Wednesday night with me.
Q. 8. On Thursday morning you went to Claude Stone's?
A.

It was on Thursday, but I believe in the afternoon.

Q. 9. You said, in your examination, that you did not
remember who was to make the payment for the wool. Who

did Mr. Pulton demand to pay for this wool, when it
[138] was loaded on the car?

A. He demanded it from the company that he sold
it to, I guess.

<m
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Rfe-Cross- Examination.

By Mr. Campbell;
Q,
Who was that compaayj do you knowl

A. I don't know if it was Kerns Commission Company
or W. R. Grace & Company.
Re-Direct Examination.

By Mr. Bhndy:

-

Q. 1. Did he demand the pay from the company that
Poppelwell represented?

A. My understanding was that Poppelwell represented
Grace and Company.
Q. 2. And he demanded it of him?
A. Yes, sir.
Re-Cross Examination.

By S. B. Campbell:
Q. 1. Did Poppelwell not tell him that the balance would
be paid in New York!
A. My understanding was, that what balance was due
him, would be paid in New York.
Q. 2. The balance due, under the contract price, would
be paid in New York?
A. Yes, sir, that was my understanding.
[139] •

CLAUDE STONE.

Mr. Claude Stone, being recalled, testifies as follows:

Q. 1. After thinking this matter over, where did Pop
pelwell go, after this conversation at your home?
A. Rugby, After thinking, Mr. Clay Thomas took him
to Rugby. I would like to correct that. He went from my
place to Mr. George Delpfs, then to Fallville, then the next
day he come to my place and they went on to Rugby.
Q. 2. Did you take up any wool after this conversation
at your home ?
A. No, sir, I don't think so.
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Re-Cross Examination.

By S. B. Campbell;
Q. 1. Mr. Bliiidy was at your place when the conversa
tion took place?
A.

Yes, sir.
FLEM HALE.

Mr. Plem Hale, being duly sworn, testifies as follows:
Q. Where do you live?
A.

Near Comers Rock.

Q. 2. Do you know a fellow by the name of Poppelwell?
A. Yes, sir.
Q. 3. Did you go with Poppelwell from Elk Creek to
Rugby?
A. No, sir, I was with him at Comer's Rock.
Q. 4. Where did you go then?
A. The next morning I went to Rugby.
Q. 5.. Was Mr. Poppelwell up there?
[140]
A. He come next morning. I didn't go with him.
Q. 6. Did you hear the conversation between hiTn
and Mr. T. R. Fulton?

A.

Yes, sir.
Q. 7. At Rugby?
A. Yes, sir.

Q. 8. "V^at wasit?

A. He was there weighing up wool and sacking it. Mr.
Poppelwell was taking this up for W. R. Grace & Company,
and the conversation come up he didn't want to pay but thirty
cents for the wool. Mr. Fulton insisted on him paying the
thirty six and one half cents per pound, as per the contract,
delivered on this end of the railroad. He told Mr. Poppel
well, if he was going to give thirty six and one half cents for
it, that he would deliver every pound of it, but, if he expected
to take it up at thirty cents he would not get a pound.
Q. 9. What did Poppelwell say?

A. He refused. He insisted on weighing it up and he
told him he wouldn't get it; finally, he got in Mr. Kelly's car
and went to Marion, he left there.
Q. 10. Did he state, in this conversation, just what he
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would pay?
A. Yes, sir.

Q. 11. What did lie say he would pay?
A. Thirty cents.
Q. 12. In this conversation did he refuse to pay thirty
six and one half cents, when it was loaded there on the cars?
A. Yes, sir, that was my understanding that he would
not pay but thirty cents.
Cross Examination.

By Mr. S. B. Campbell;
Q. 1. He was to give him thirty cents and then did he
not tell him that he would pay the rest on a draft?
A. No, sir, not in my presence.
[141]
Q. 2. When did he say he.would pay it?
A. He didn't mention that he would ever pay it.
Q. 3. What did he say his instructions were?
A. I really don't know that he mentioned in my pres
ence.

Q. 4.
A.

Did he mention anything about instructions?

I don't remember that he did.

Q. 5. In fact, your recollection is somewhat hazy about
it?
A.

I remember what I heard about it.

Q. 6. You remember that Poppelwell was insisting on
it being put on the car?

A.

Mr. Fulton insisted on his paying thirty six and one

half cents.

Q, 7. Didn't Mr. Poppelwell insist on it being put on the
cars?

A. No, sir, he did not.
Q. 8. Did Mr. Poppelwell, or did he not, insist on Mr.
Fulton loading the wool?

A.

He did at thirty cents, but not at thirty six and one

half.

Q. 9. Did this man, Mr. Poppelwell, insist on Mr. Fulton
loading the wool?
A. He did at thirty cents.
Q. 10. He told him, if he wanted thirty six and one half
for it, that he would not load it?

A. No, Mr. Poppelwell said he would not pay him thirty
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six and one half cents for it.

Q. 11. He told him he would not pay the thirty six and
one half cents but to load' the wool?

A.

Yes, sir.
Q. 12, That he woidd pay him thirty cents by check, he

told him that, did he not ?

A. He told him he would pay thirty cents, and insisted
on weighing the wool up at thirty cents.
Q. 13. Did Mr. Fulton weigh the wool up there at thirty
cents?

A. He weighed it up.
Q. 14. Was it your wool?
A. No, sir, I helped buy a lot of it.
Q. 15. You had no interest in the wool?
A. No, sir, I was working by the day.
Q. 16. You went up there?
A. Yes, sir.
Q. 17. Did you see any letter there that either Poppel-

[142]

well or Fulton had there?

A.

No, sir.

Q. 18. You didn't hear them say anything about Kerns
Commission Company?
A.

No, sir, not that I remember of;

Q. 19. Mr. Hale, Mr. Fulton never put a pound of that
wool on the cars for Grace & Company, did he?
A. He told Mr. Poppelwell that he would at thirty six
and one half cents.

Q. 20. Mr. Poppelwell said he could not give him a check
for thirty six and one half cents, did he not?
A. Yes, sir.

Q. 21. What was Mr. Fulton doing asking hint about a
check?

A.

I'don't know.

Q. 22. How far from the railroad was this?
A. About nine miles, I think.

Q. 23. How much pay was Mr. Fulton wanting there?
A. He was wanting thirty six and one half cents for the
wool, when it was delivered.
Q. 24. He didn't ask for any check at the time?
A. No, sir.

Q. 25. Was not mentioned in your presence?
A.

No, sir.
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HARVE DELP.

Mr. Harve Delp, being duly sworn, testifies as follows:
Q. 1.
A.

Where do yon live?

Near Comers Rock.

Q. 2. Do you know^a man by the name of George Poppelwell?
A. Yes, sir.

Q: 3. "V^ere did yon first see him?
A. At Rugby.
Q. 4. Who was present?

A. Mr. Fulton and Mr. Poppelwell.
Q. 5.

A.

Was this the same time Mr. Flem Hale was there?

Yes, sir, he was there, too.

Q. 6.

Do you remember to have heard a conversation

between Mr. Fulton and Mr. Poppelwell with reference to the
price of wool from W. R. Grace & Company?
A. Yes, sir.
Q. 7. What was it?

A. Mr. Fulton and Mr. Poppelwell were in dispute
^bout how much he was to pay for the wool. Mr. Fulton
asked him to pay him the thirty six and one half cents for the
wool, when loaded on the car. He contended that W. R. Grace

& Company had instructed him only to pay thirty cents. Mr.
Poppelwell said he wanted to do as they told him, and Mr.

Fulton said, if he did not intend to pay him the thirty six and
one half cents for it, loaded on the car, that he did not have
any wool for them, and he got in a car and left.
Cross Examination.

By S. F. Landreth:

Q. 1. Mr. Delp, you say that he said he was only going
to pay what W. R. Grace & Company had instructed him to
pay?
A.

Yes, sir.

Q. .2. That was not W. R. Grace & Company but Kerns
Commission Company that you heard them talking about?
A. No, I don't think so.
[144]

Q. 3.

You did not understand it like that?

A. No, it was the company that this man was rep-

•
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resenting.

Q. 4. What company's money was called there, Mr.
Delp?
A. The best I remember it was the G-race & Company.
Q. 5. Did they have any letter there?
A. No, sir, I didn't see any.

Q. 6. The day you heard them talking was the day Mr.
Poppelwell went away?
A. Yes, sir.

Q. 7. Do you mean to say he was really talking about
W. R. Grace & Company's funds?
A. That was my judgment, it is the firm.
Q. 8. I am askhig you, if they stated W. B. Grace &
Company's name in connection with the instructions?
A. That is my judgment.
Q. 9. Was anything said to Mr. Poppelwell about in
structions from W. E. Grace & Company?
A. No, I don't know that there was. He said he had in
structions from his company.
Q. 10. You don't know which company?
A. Not positive; no, I would not say.
Q. 11. You do not know how many companies were mix
ed up in buying, do you?
A. Well, from the conversation there must have been
Kerns Commission Company and W. B. Grace & Company.
Q. 12. You heard of both of them?
A. Yes, sir.
Q. 13. You don't know which one of them was doing the
buying, do you?
A. Yes, sir.
Q. 14. Which one?
A. Kerns Commission Company.
Q. 15. You did not have any information that W. R.
Grace and Company was doing any financing out there,
[145] did you?
A. It was the company he represented.
Q. 16. As you remember it, the one that was doing the
financing for Mr. Fulton was Kerns Commission Company, is
that right?
A. Yes, sir, furnishing the money.
Q. 17. The money, that Poppelwell was talking about
paying for the wool with to Mr. Fulton, was Kems Commis-

119

sion Company's money, was it not?
A. Yes, sir.
Q. 18. How long had you been working on this wool
proppsition with Mr. Fulton prior to this time?
A.

I couldn't tell.

Q. 19. You had been hoping him for some time?
A. Yes, sir,
Q. 20. Do you live near him?
A.

I live at Comer's Bock.

Q. 21. Did Poppelwell tell Mr. Fulton that he could not
go beyond his instructions?

A. He said he could not pay the thirty six and one half
cents, and that he would not.

Q. 22. He was talking about the money that he was pay
ing out at the time, was he not?

A. Yes, sir, about the instructions from his company.
Q. 23. And which company those instructions were

from, you did not see the instructions and you could not tell?
A.

No, sir.
Ee-Direct Examination.

By J. H. Ehudy:
Q. 1. Who did you understand from this conversation
was to pay for this wool, when it was loaded on the car?

A. This money, that was advanced, was from Kerns
Commission Company, but this money was to come from W.
E. Grace and Company when it was loaded on the cars.

Q. 2. What amount did he say he would pay for the
[146] wool, when it was loaded on the cars?
A. Thirty cents.
Ee-Cross Examination.

By S. F. Landreth:

Q. 1. Do you mean to say that Mr. Poppelwell claimed
there that Mr. Fulton was to have just thirty cents for his
wool?
A.

That was all he ever offered.

Q. 2. Did Mr. Poppelwell say the contract price was
thirty instead of thirty six and one half cents?
A. He said thirty was all he would pay.

.
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Q. 3. Was anything said about the contract price of the
wool at that place?
A. Mr. Fulton told him to pay him the thirty six and
one half cents and I believe that was the contract price?

Q. 4. He said he could not pay that much for it, did he?
A. He said he would not pay but thirty cents.
Q. 5. Under his instructions from his company?
A. Yes, sir.
And further this deponent sayeth not.
T. R. FULTON.

Mr. T, R. Fulton, being recalled, testified as follows:

By Mr. Rhudy;
Q. 1. Mr. Fulton, when you came back to Galax and the
dispute occurred over the price of the wool, what day was
that?

A.

On the^Oth day of May.
Q. 2. What day of'the week did Poppelwell go home
[147] with you or stay in Galax?
A. It was on Saturday. When we got through
weighing and sacking the wool I said you go up and spend
the Sabbath with me, and he said, no, I am going to stay here
in Galax and take this matter up with my company in New
York, so I will know what to do.
Q. 3. Was the dispute up between you and him at that

time as to whether you would receive for the wool thirty or
thirty six and one half cents?

A. Yes, sir, I told him he would not get it at thirty
cents.

Q. 4. And he stayed over in Galax how long?
A. From Saturday evening until Monday.
Q 5.

A.

Did he come back to Elk Creek then?

Yes, sir, and we proceeded to take up wool on Tues

day and I got Mr. Stone to take him over to Fallville on Wed
nesday.

Q. 6. When was the next conversation you had withlhim;
after the Saturday you left him at Galax, with reference to
what he would pay?
A. At Claude Stone's home I asked him what he was

going to pay for the wool on the cars.
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Q. 7. •Did you have any notice of any litigation or of the
authority of W. R .Grace & Conapany?
A.

Yes, sir.

Q. 8. What did he. say to you ?
Objection.
Objection sustained.

Q. 9. Mr. Fulton, did Poppelwell tell you at any time

how he would pay you the balance for your wool, when it was
loaded on the cars?

A. He never did tell me that he would pay me any bal

ance.

Q. 10. How did he say he would settle?
A. I got the impression it would be settled at the other

end of the line and that was the reason I did not put it on the
car was because they did not pay me the thirty six and one
half cents.

Q. 11. From your understanding from him, who was the
settlement to be made with at the other end of the line?
A. He did not say who it would be made with.
[148]

Cross Examination.

By S. B. Campbell:

•Q. 1. Your contract and the letters passing between you
and Kerns Commission Company said that Kerns was to
make the settlement, did they not?
A. In one instance it did and the other it did not. The

title was to vest in Kerns Commission Company in one in
stance, and another they wanted it shipped to W. R. Grace &
Company.

Q. 2. The sale notice shows that this settlement was to
have been made between you and Kems Commission Com
pany, does it not?

A.
Q. 3.

I don't know, I haven't seen the sales notice.
Here is the sale notice.

A. That shows it but I have never agreed to the payment
of that kind at the other end of the line.
Re-T)irect Examination.

By Mr. J. H. Rhudy :

Q. 1. Did you have any notice from anybody that they
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wanted to pay it from the other end of the line, until you com
menced to weigh up the wool?
A.

I did not.

Q. 2. "Were you ever present or did you know anything
about the memorandum that they have just showed you?

A. No, sir, I was never notified as to anything like that.
Q. 3. Ever have any knowledge of it ?
A.

No, sir.

And further this deponent sayeth not.
Teste:

[149].

This 2nd day of August, 1924.
A. A. CAMPBELL,
Judge.

And again, on another day, to-wit: on Saturday,
.[150] June 7th, 1924, this order was entered.
W. R. Grace and Company, Inc.
Vs.

Order.

T. R. Fulton.

This day came again the parties, and the jury in pursu
ance to its adjournment on yesterday, and having received

the instructions from the Court, and having heard the ar^-

ment of counsel, were sent out to consider of their verdict,
and after some time returned with the following verdict, towit :

''We the jury find in favor of the plaintiff upon the issue
joined and fix the damage at ($2000.00) Two Thousand Dol
lars. E. B. Young, Foreman."

Whereupon counsel for the defendant moved the Court
to set aside the verdict as contrary to the law and the evi

dence, and for misdirection of the jury as to the law, which
motion is overruled.

It is therefore adjudged by the Court that the plaintiff,
W. R. Grace and Co., Inc., recover against the defendant, T.
R. Fulton, the sum of ($2000.00) Two Thousand Dollars, with
interest from June 7th, 1924, until paid, and its costs in this
behalf expended.
And upon further motion of the defendant, he is granted
a stay of execution on said judgment for a period of 60 days,
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pending his presenting his application for a writ of

error

should he be so advised.

[151]

Certificate No. 2.

The following instructions, granted at the request of the
plaintiff and of the defendant, respectively, as hereinafter
denoted, are all the instructions that were granted on the
trial of this case:

Instructions Nos. 1, 2, 3 and 4, in the order stated, having
been granted on motion of the plaintiff, and instructions Nos.
1, 2, and 3, following, having been granted on motion of the
defendant.

[152]

Plaintiff's Instruction No. 1.

The Court instructs the jury that the faUure on the part
of Kerns Commission Company or of E. L. Kerns to furnish
T. B. Fulton money, if the jury believes there was such fail
ure, cannot in any way affect the right of W. B>. Grace &

Company to recover in this case, and has nothing to do with
the case.

Plaintiff's Instruction No. 2.

The Court instructs the jury that the defendant T. R.

Fulton, entered into a valid contract with the plaintiff, W. R.
Grace & Company, for the sale of not less than 75,000 pounds
of wool and as much more as the jury believes he had for the
season of 1922, at the price of 36 1-2 cents a pound delivered
free on board railway cars and ready to go forward at Galax,
Virginia, Fries, Troutdale and Speedwell; that not until T.

It. Fulton had actually packed the wool on board the cars,
could he demand the purchase price or any part thereof, from
W. R. Grace & Company, and then only for payment to E. L.
Kerns, upon presentation of bills of lading at the office of W.
R. Grace & Company, in New York; hence if the jury believe
that T. R. Fulton, failed so to place the wool on the railway
cars ready to go forward, he broke his contract with Grace &

Company and is liable to them for the difference, if any, be
tween 36 1-2 cents per pound and the market price of wool
sold f. 0. b. cars at Galax, Troutdale, Fries and Speedwell.
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Plaintiff

Instructions No. 3.

The Court instructs the jury that if they believe from
the evidence that T. E-. Fulton used the $6,000.00 or any part
thereof, which was placed in the bank by Kerns, for the pur
chase price of wool, after having notice that the payment was
to be by sight draft with bill of lading attached, that this con
stituted a ratification of the sale contract.

[153]

Plaintiff's Instruction No. 4.

The Court instructs the jury that PoppelwelPs authority
to bind from Grace & Company, only extended to examining
and receiving wool, and even though the jury may believe
from the evidence that Poppelwell did refuse to pay in excess
of 30 cents per pound for wool when loaded on cars, this was
not binding on Grace & Company, and would not be a breach
of the contract on the part of Grace & Company.
Defendant's Instruction No. 1.

The Court instructs the jury that the burden is on the
plaintiff, "W. R. Grace & Company, to prove its case by a pre
ponderance of the evidence.
Defendant's Instruction No. 2.

The Court instructs the jury that if you believe from the
evidence that the telegram of May 15, 1922, was not sent to
Kerns Commission Company, by the defendant, T. R. Ful
ton, then the contract is not as set forth in plaintiff's instruc
tion No. 2, and the terms of payment would then be 36 1-2
cents f. 0. b. Fulton's shipping points, and if you further be
lieve from the evidence that the said plaintiff's failed or re
fused to comply with the above terms then you will find for
the defendant, unless you further believe from the evidence
that the defendant otherwise ratified said contract.
Defendant's Instruction No. 3.

The Court instructs the jury that if you believe from the
evidence that Kerns Commission Company, or Lewis Miller
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exceeded the authority ^iven them by T. R. Fultou in makiaig
a contract with the plaintiff, then the defendant is not bcrimd
thereby unless he subsequently in some way ratified same.
The defendant objected to plaintiff's instructions
[154] Nos. 1, 2, 3, and 4, as set forth in this certificate, and
at the time excepted to the action of the Court in grant
ing said instructions; and the plaintiff objected to instruc
tions Nos. 2 and 3 offered by defendant and given on motion
of the defendant, as set forth in this certificate, and at the
time excepted to the action of the Court in granting said in
structions.

A. A. CAMPBELL,
Judge.
[155]

Certificate No. 3.

Instruction No. 4, offered by defendant and Tefused.
The Court instructs the jury that If you believe from the
evidence that the plaintiff, W. R. Grace & Co., or its agent,
told the defendant, T. R. Fulton, that it, the said plaintiff,
would not pay him the contract price for his wool, 36 1-2
cents per pound, when it was loaded on the cars at Fulton's
shipping point, as per contract, then there was no duty rest
ing upon said defendant to place said wool on cars, and fur
ther there was no duty resting upon him, the said defendant,
to deliver said wool at all, and you will find for the defendant.
Provided, you further believe from the evidence that Pop-

pelwell was the agent for said plaintiff to take up, inspect,
arid pay for said wool.

The foregoing instruction, requested by the defendant,
was denied, and the defendant at the time excepted.
Teste:

This 2nd day of August, 1924.
A. A. CAMPBELL,
Judge.
[156]

Certificate No. 4.

Upon the trial of this case the defendant objected to the
reading in e\^dence of so much of the deposition of Louis C.
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Miller and Exhibit No. 1 therewith appearing in the certificate
of evidence, as refers to the terms of the contract between the

plaintiff and the defendant, as set forth in the deposition of
said Louis C. Miller and Ex. 1 filed therewith, which objestion the Court overruled and allowed said evidence and ex

hibit to go to the jury, and the defendant excepted to the rul
ing of the Court.
Reference is made to certificate No. 1 for the evidence

objected to.

Thereafter, at the conclusion of all of the evidence for
the plaintiff and the defendant, the defendant moved the
Court to exclude the evidence so admitted over defendant's

objction, on the ground of variance between the said testi
mony and the plaintiff's declaration, which motion the Court
overruled, and the defendant excepted.
Teste:

This 2nd day of August, 1924.
A. A. CAMPBELL,
Judge.
[157]

Certificate No. 5.

Upon the coming in of the verdict of the jury in this case
on the 7th day of June, 1924, the defendant by c'ounsel moved
the Court to set aside the verdict of the jury as contraiy to
the law and the evidence and for misdirection of the jury as
to the law, which motion the Court overruled and entered
judgment for the plaintiff.

Whereupon, the defendant at the time excepted to the ac
tion of the Court in overruling its motion to set aside the ver
dict of the jury and granting judgment in favor of the plain
tiff.
Teste:

This 2nd day of August, 1924.
A. A. CAMPBELL,
Judge.

To W. B. Grace & Company and S. F. Landreth, Attorney of
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Record for the said W. R. Grace & Company:

You are hereby notified that on the 2nd day of Aug[158] ust, 1924,1 shall apply to A. A. Campbell, Judge of the
Circuit Court of Grayson county, at his office in the
town of Wytheville, Virginia, in vacation of the Circuit Court
of said County, for a certificate from his as such judge, to
certain bill or certificate of exceptions, that will then be pre
sented to him in the law action of W. R. Grace & Company
against myself, which was heard at the June term, 1924, of
Grayson Circuit Court, in which action, W. R. Grace & Com
pany was plaintiff and myself defendant, and will have then
and there a certified copy of the record in said cause made by
the Clerk of the Circuit Court of Grayson County.

Given under my hand on this the 31st day of July, 1924.
T. R. FULTON,

By Rhudy & Sutherland, his Attorneys.
His Attorney.
I hereby accept legal service of the above notice, this
July 31, 1924.
S. F. LANDRETH,
Attorney for "W. R. Grace & Company.

Virgmia: In the Circuit Court for Grayson County. In Va
cation. August 2, 1924.

"W. R. Grace & Company,
[159]

Vs.
T. R. Fulton,

Plaintiff,
Defendant.

This day came the defendant, T. R. Fulton, by his attor
ney and presented to the judge of this court his several cer
tificates under the provisions of Section 6253 of the Code of

Virginia, numbered Certificate No. 1, Certificate No. 2, Cer
tificate No. 3, Certificate No. 4, and Certificate No. 5, and it
appearing that reasonable notice of the presentation of said
certificates to the judge of this court in vacation on this day
has been given to the attorney of record, and said certificates
appearing in due form the same are signed and made a part
of the record in this case.

A. A. CAMPBELL.
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To the Clerk of the Circuit Court for Grayson County:
Enter the above order in Common Law Order Book.

A. A. CAMPBELL,
Judge.

To W. R. Grace & Company and S. F. Landreth, attorney for
W. R. Grace & Company:

You are hereby notified that on the 4th day of Aug[160] ust, 1924,1 shall apply to T. E. Brannock, Clerk of the
Circuit Court of Grayson County, for a transcript of

the record in the law action of W. R. Grace & Company
against myself, which was heard at the June term, 1924, of
Grayson Circuit Court, in which action W. R. Grace & Com

pany was plaintiff and myself defendant, which copy is to be
used in making an application for an appeal to the Supreme
Court of Virginia.

Given under my hand this August 2, 1924.
T. R. FULTON.
i

Legal service of the above is accepted.
S. F. LANBRETH,.

Attorney for W. R. Grace. & Company.
Clerk's Certificate.

Virginia, Grayson County, to-wit;

I, T. E. Brannock, Clerk of the Circuit Court of Grayson
County, certify that the foregoing notice was executed on S.

F. Landreth, attorney, by his accepting notice thereon, on the
2nd day of August, 1924, and I do further certify that the
foregoing is a true transcript of the record in the law action

of W. R. Grace &Company against T. R. Fulton, lately pend-
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ing in the Circuit Court of Grayson County, Virginia.
Given under my hand this August 4,1924.
T. E. BRANNOCK,
Clerk of Grayson Circuit Court.

Clerk's fee for making transcript of record, $62.99. Paid.
'

A Copy,
Taste:

J. M. KELLY,
Clerk.
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