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To THE Hojtoeablb Jxtdges of the Supreme Coubt op Appeals
OP ViRGmiA:

Tour petitioners, American Mutual Liability Insurance

Company and MoGorklfe Lumber Gompany, respectfully al
lege that they are aggrieved by the final decree of the Cir

cuit Court of Dickenson County, rendiered at the March term,
1925, entered on March 10, 1925 (^Record, p. 190-191), in the

suit in equity depending- therein under the style of American
Mutual Liability Insurance Company et al. vs. Elmer Ham-

ilto, in which, your petitioners were complainants and Elmei'
Hamilton was- the- defendant.

STATEMENT OF THE CASE.

(a.)

The Pleadings.

Complainants filed their bill and exhibits therewith after
serving due notice upon Elmer Hamilton of intention to ap
ply on October 9, 1924, for an injunction restraining and en
joining the said Elmer Hamilton, his agents, attorneys and
all others from issuing, levying or causing to be issued or
levied any execution or other process to enforce the award
of the Industrial Commission of Virginia made by the said

Industrial Commission, on March 3,1924, and received by the
complainants on March 6, 1924, which award was upon an
appeal by complainants to the Circuit Court of Dickenson
County, affirmed by an order of the said Circuit Court on
July 24, 1924. (Record, pages 1-13.)
On the said 9th day of October, the motion for injunction
was heard and an order was entered denying same. (Record,
pages 56-57.) Whereupon the bill was filed and the cause
continued for service of process. On October 11, 1924, the
original papers were presented to Hon. Jessee P. West, pur
suant to Sec. 6317 Virginia Code (1919), and a temporary
injunction was awarded. (Record, page 58.)
This injunction was dissolved by the aforesaid decree of
March 10, 1925, and the bill dismissed for want of equity.
(Record, p. 190-191.)
(6.)

The Facts.

Briefly, the facts constituting grounds for such equi
table relief will appear from an inspection of the record as
follows;

The complainant's bill and exhibits, consisting*of, among
other documents, the record of the proceedings before the In
dustrial Commission (Record, pp. 11-47 inclusive), set out
that the McCorkle Lumber Company, Incorporated, was en
gaged in the lumbering business in Dickenson County, Vir
ginia, during the year 1920 and thereafter and had in its em

ploy more than 11 men and was, therefore, subject to the propsions of the statute law of this state known as the Work
men's Compensation Law; that the American Mutual Liabil-

ity Insurance Company insured the said McCorkle Lumber
Company, and thereby agreed to pay such of its employees
as became entitled to compensation for injuries according to
and under the provisions of the said Workmen's Compensa
tion Act (R., p. 3).
Elmer Hamilton, during the year 1920, was an employee
of the McCorkle Lumber Company, Incorporated, which was
then operating its plant at Nor^, m Dickenson County, and
said Hamilton alleged that he received injuries at said plant.

In the year 1922, to-wit: June 18th (Record, p. 4), the
said Elmer Hamilton filed an ''application for hearing" be
fore the Industrial Commission of Virginia, for alleged in
juries suffered and sustained more than two years prior
thereto, on, to-wit: the 16th day of June, 1920 (Record, p.
4). (See also Record, p. 19.)

Upon this application, issues were joined and a hearing
was held, and it became the duty of the said Industrial Com
mission to determine according to the statutes for such cases
{made and provided whether said Hamilton was entitled to
compensation.

The Industrial Commission, notwithstanding the lapse of
time in filing the said ''application for hearing," took juris
diction and heard evidence on the claim and entered an award

in favpr of the said Elmer Hamilton as aforesaid. This, in
spite of the finding of fact by the Commission, apparent on
the face of the record of the proceedings (Record, p. 34) that
"IT IS BEYOND QUESTION THAT THE APPLICA• TION FOR HEARING WAS FILED. OVER TWO YEARS

AFTER THE ACCIDENT," and also the provisions of
Section 25 of the Workmen's Compensation Act which pro
vides :

"The right to compensation shall be forever barred,
unless a claim be filed with the Industrial Commission

. within one year after the accident, and if death results
from the' accident, unless a claim therefor be filed with
the Commission within one year thereafter." (Record,
p. 7.)

The complainants set up the defense of the Statute of

Ifiofffcations befOTe the Industrial Commission at the first

hearing' (Record,
20)' and upon appeal to the Circuit Court
of Dickenson County, the identical defense- was again raised
and insisted' upon (Record, pp. 11 and 12)'-, but the Court on
July 24, 1924 (Record, p. 5; p. 46), nevertheless affirmed th^
award of the Industrial Commission by the order entered on
that date, but knowing thai; this case had been argued and
submitted by counsel for the complainants who resided In
Richmond, Virginia, and had returned to Richmond, provid
ed in said order that *'The law giving to the defented party
30 days in which to perfect an appeal to the Siipreme Court
of Appeals of this State it is ordered that the clerk of this
court forward a copy of this order to S. S. P. Patterson,. x\ttorney for American Mutual Liability Insurance Company at
12-9-10-12 Mutual Bldg., Richmond, Virginia, and thaj?/ a
stay of execution is granted for 30 days for the purpose of

appeal if petitioners are so advised." (Record, pp. 5 and 6.)
A certified transcript of the record of the- said appeal
waa filed with the bill as complainant's Eadiibit I (Record^
pp. 11-46) inclusive).

Though the clerk was so directed to mail a copy of the
said notice to> complainants' counsel, he did not do so (Recdrd, pp. 6 and 7, 47 and 48 and 190) until after a lapse of 30
days when the right to petition for an appeal had expired
and complainants were thereby greatly prejudiced and irre
parably' damaged, by being deprived of their said right of
appeal.
The lapse of more than two years between the date of

the allieged *'injuries" and the "application for a hearing^'
forever barred the said Hamilton from obtaining compensa
tion, and the ''finding of fact" of the said Industrial Com
mission so judicially determining that said application for
hearing was not made for more than two years after the al

leged accident, the Commission was thereby deprived of ju
risdiction. Any proceedings, thereafter, any judgment or de
cree or award in favor of the said Hamilton by the Commis
sion, was null' and void and of no effect, as was the order of
the'Circuit Court of Dickenson County, affirming same en
tered on July 24, 1924, and was and is subject to collateral
attack;

PAGTS APPEAEIMG- FROM RECORD' OF PROGEEBmas BEFOR53 INDUSTRIAL. COMMISSION.

The verified record of the proceedings before the Indus
trial Commission, and the appeal to the Circuit Court of
Dickenson Couuty, was filed as Exhibit I with complainants'
bill (Record, pp. 11-46). In these proceedings the Industrial
Commission found as a fact that Hamilton, did suffer an in

jury from an accident that arose out of and in the course of

his employment on June 18, 1920 (Record, p. 29) and on
September 24, 1923, that he filed "application for hearing"
(Record, p. 19).
It was contended that the now defendant did not receive

his alleged injury, and if so, he did not report the same to the
employer within the prescribed time of 30 days after the al
leged injuries, and that the claim and application for hear

ing was not filed within one year from the date of the alleged
injuries (Record, p. 20).

The Industrial Commis&ion reviewing the testimony
saidj '*Uiider the t^tiniony outlmed above of the claimant.
Dr. McNeer and Mr. McCorkle, the Commissioner concludes
that the claimants' test'many that the accident occurred in

June is more probable" (Mr. McCorkle testified the alleged
accident occurred May 1, 1920,. Riecord, p. 28). It win be
noted that Mr. McCorlde did not hear of the accident until

after June. His testimony as to how and when it occurred
is obviously based upon information obtained in. the course

of investigation made after Dr. Williams' report was receiv
ed. (Record, p. 28).

At the time ©•f the alleged injury, an issue arose as to
whether the said Hamilton, sufferings were not due to chron
ic appendicitis rather than an injury. The insurance com

pany so contended^ but the McCorkle Lumber Company was
desirous of rendering assistance to its employee, if possible;,
and prevailed upon the American Mutual Liability Insurar e
Company to make a settlement (Record, page 16).

For bi^iness policy, the insurance carrier agreed to do

sa and paid to McCorMe Lumber Company, Incorporated,
$602.25, the amount it considered the said Hamilton would

have received if entitled to compensation. On April 16,192:1,
Hamilton executed a receipt for the amount in a settlement

between himself and MoGorkle Lumber Company (Record,

p. 17), the latter having advanced money to or for the account
of Hamilton in the interijirt for hospital and other expensijs
(Becord, p. 30-31).
BASIS OF CONCLUSION OF COMMISSION. •

(a.) Agreement Equivalent to Award.

Upon these facts the Commission concluded as follows:
*'It is beyond question that the application for hear

ing was filed over two years after the accident. The
commissioner, however, is of opinion • that the course

adopted by the employer and the insurance carrier is
equivalent to an agreement having been entered into with
the claimant for the payment of compensation. They do
not deny that he was told he would be paid compensa
tion and'they took a final receipt from him upon the form
approved by the Industrial Commission. They did not,
however, enter into a written agreement to pay compen
sation but by their conduct certainly led the claimant to
believe that such an agreement had been made, and his

testimony that he supposed the case was being handled
according to the compensation law, appears thoroughly
reasonable in view of these facts.

"It has been frequently held "by the Commission
that when an agreement has been duly entered into be
tween the parties and an award issued thereon, that this
has all the binding force and effect of an award issued
after a formal hearing before the commission * * *"
"While, of course, no formal agreement was entered
into in this case, there was an agreement, and the Com
missioner is of the opinion that, under the peculiar cir
cumstances of this case, it should be held to constittite an
agreement such as is contemplated by the Compensation
Act.

"If this be true, the statute of limitations defense
does not apply. It is a well-settled principle of the com
pensation law that:
" 'After an award and during the whole compensa-

tion period applicable to the injury in question, the rela
tion of the Gommission to the award is similar to that

of a court to a judgment during the term at which it is
rendered.' " (Record, pp. 34-35.)
(&.)

Estoppel.

''However, should this yiew be not correct, it is felt
that the clami should not be barred for still another rea
son:

"It is true that Sec. 25 of the Act provides that a
claim shall be barred unless it is filed with the Commis

sion within one year from the date of the accident. It is

also true that the Commission has frequently held that
this provision should be strictly construed (Record, p.
35).

''However, it has also been held by the Commission
that the doctrine of estoppel may be invoked in the prop
er case to defeat the running of the statute.

"See Kiser v. Clinchfield Carbo Coal Corp., Vol. 3
No. 11, page 179, Advanced Sheets Opinions Industrial
Commission 1923." (Record, p. 36).
The commission distinctly negatived any charge of fraud
against complainants. It said:
"While the fact is that the whole transaction took

p^ace when the Compensation Law was new, and prob
ably would not occur again today, this does not alter the
fact that it was done.'' (Settlement made not in accord

ance with provisions of Act.)

"When an employer and

an insurance carrier choose to exercise their own discre

tion in making such a settlement, the commissioner feels

that they must do so-at their own risk." (Record, p.
37).

As above stated, on appeal to the Circuit Court of Dick-

enson County, this award was affirmed. (Record, p. 46.)
Thereupon this suit in equity was brought to enjoin the
said Ebner Hamilton from enforcing the aforesaid void
award of the Industrial Commission, by the terms of which
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compl^ainants were directed to pay said Hmniltoii $8i40 per
week for the period between September 1,1921, and March 3,
1924, and thereafter during the period of partial disability
(Eecord, pages 39, 43): That is to say, a specific award of
$1536.00 and an award for $9.40 per week for a period of in
determinate duration, not, however, beyond the period pro
vided for in the act.

By the said decree of the Circuit Court of Dickenson
County, the court dismissed the bill of complaint as not es
tablished by the evidence, and as being without evidence to
support it, thereby denying the relief prayed for (Record,
pages 190-191).
ASSIGNMENT OP ERRORS.
I.

The Industrial Commission of Virginia, having found as
a fact that the claim of Elmer Hamilton was filed more than

/ two years after the alleged accident, the court erred in not
/' holding that the award and subsequent proceedings thereon
were. v.oi,d because barred by the statute of limitations.
II.

The Court erred in holding that the agreement between
the employer and employee not entered into in accordance

with the provisions of the Act, was equivalent to an award
of the commission after due hearing, and that such agree
ment suspended the operation of. the statute of limitations.
m.

/

It was error for the court to hold that the Commission

could supply the lacking .iurisdiction by holding that e&toppel
could suspend the operation of the statute of limitations as
set forth in Section 25 of the Compensation Act.
rv.

The court erred in not holding that the Industrial Com

mission was without jurisdiction to. make any award becat3rae

91

nO' application for hearing had; been madje withiii onfi- year

trom the diate of the alleged injury as; prescrlbedi by^ Section
25-^ of the DompftTiRal^nTi.

and itii not restraining the, said

^^Imer Jdiamilton from enforcing the void award.
V.

The testimony o£ M..R.. McGorkle and the verij&ed record
3f the proceedmgs before the Industrial Commission on the

ippeal' therefrom show that the; coujrt erred in. holding that
ihe, bill was without evidence to support it.
ARGUMENT.

1. Award of IndMStrial Commission and Subsequent Pro
ceedings Thereon Void.
The Industrial Commission found as a fact that '*^It is

beyond question that the. application; for hearing- was filed
over two years, after the accident (Record, p. 34),.
Section 25 of the Compensation Act provides as follows:
'"^The right to compensation under this act shall be forever
barred, unless a claim be filed with the Industrial Commis

sion within^e year afteF the accident, and^i#-~death results

from the acS^ent, unless a claim therefor be filed with the
Comm'ssion within one year thereafter."

In the case of Town of Leesburg v; Loudoun Nat. Bank,
... ¥a., ... (Jan.. 15, B25>, 126: S. E. 196, Prentis, J., sa?rl.
''The statement of this proposition 's sufficient to

show that the point is well taken. It does not present
the cases where, the limitation, if relied on, must be spe, cially pleaded. The remedy, because it is based solely
upon the. statute, is also limited thereby. As as said in
Commonwealth v. Beford, 137 Va. 551, 120 S. E. 284:
" 'The very right itself is accorded by the statute.

As that statute is relied on, and the proceeding- can be
maintained- only in accordance therewith, the limitation
of time- thereby prescribed is so'incorporated in the rem

edy given as to make, it an integral part of it, and hence
makes it a condition precedent to the maintenance of the

proceeding. It is^ a- special limitation) prescribed by the
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same statute which creates the right. The distinction be
tween statutes of limitation which bar rights which have
once accrued and limitations of time which are an integ

ral part of the statute creating the right is everywhere
recognized, and as to this it is only necessary to cite one
other Virginia case, Dowell v. Cox, 108 Va. (2 Va. App.
501, 62 S. E. 272, where it is held that the statutory re
quirement that an action for wrongful killing shall be
brought within one year affects the right as well as the
remedy, and can therefore be availed of by demurrer.*

"The court, then, had no jurisdiction to grant relief
as to the taxes for the year 1919; and, this being juris-

dictional, the question may be raised for. the first time
in this court."

In O'Esau v. Bliss Company, 188 App. Div. (N. Y.) 385,
the court at page 389, said:
"The rule is thoroughly well established that where
a statute g^ves a right unknown to the common law, and
limits the time within which an action shall be brought

to assert it, the statutory limitation measures the extent
and qualifies the nature of the right conferred. (Dailey
V. N. Y., 0. &W. E. Co., 26 Misc. Rep. 539, 540; The Harrisburg, 119 TJ. S. 199; Wooden v. W. N. Y. & P. R. R.
Co., 126 N. Y. 10; Hill v. Supervisors, 119 id. 344, 347).
In the latter case the court says that where the statute
creates a new cause of action, *the limitation of time is

so incorporated with the remedy given as to make it an
integral part of it, and the condition precedent to the"
maintenance of the action at all.' (Rosin v. Lidgerwood
Manufacturing Co., 89 App. Div. 245, 253.) 'The right
to claim compensation under this chapter shall be for
ever barred,' says the statute, 'unless within one year
after the injury * * * a claim for compensation there
under shall be filed with the Commission.'

This is clear

ly a jurisdictional fact; -without the filing of the claim
within one year from the injury the Commission is pow
erless to act, because the right to 'claim compensation'
has been forever barred, and even the State Industrial
Commission may not revive that claim sufficiently to
give it jurisdiction to apply the doctrine of estoppel.
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What a court of law or of equity might do in a case com
ing within the scope of an estoppel, which always in
volves the element of fraud or something which operates
as a fraud (Wihnore v. Flack, 96 N. Y. 512, 520), it is
not necessary now to inquire. The claimant worked for

the employer for many months after the accident, durng all of which time he was in the possession of all his
mental faculties, as we must assume. He was bound to

know the law, and this law required, as a condition prec
edent, that he should file his claim within a period of one
year from the date of the accident. Having failed to do
this the "right to claim compensation under this chap
ter" was at an end; it WAS BEYOND THE JURIS
DICTION OF THE STATE INDUSTRIAL COMMIS
SION, AND ITS HOLDING THAT THE EMPLOYER
AND INSURANCE CARRIER WERE ESTOPPED
IS UTTERLY WITHOUT FORCE OR EFFECT."

There can be no doubt that the compensation act created

a right which did not exist at common law, and prescribed the

^

remedy for its enforcement that, the right should be forever

>

barred unless within one year from the date of the accident
a claim be filed with the Industrial Commission.

"The limitation of time thereby prescribed is so in
corporated in the remedy glven^ as to make it an integral
part of it cmd hmce makes it a condition precedent to the
mmntevmce of the proceeding.-' Commonwe^th v: DeFord, 137 Va. 551.

"If a statute confers a right for the first time (i.e.,
a right that did not exist at common law), and at the
same time fixes the period within which the right may
be enforced, then the limitation is of the right, and not
merely of the remedy. Hore time is of the essence of the

right and not merely of the remedy and a condition of
its existence and duration (and not a mere limitation of

the remedy), and it should be alleged and proved that
the actVn is brought within the period of existence of
the right.

The right is lost if not asserted within the

statutory period." Burks' PI. & Pr. (1st Ed.) p. 379,
and cases cHed. See also: Savings Bank v. Powhatan
Clay Co., 102 Va. 274.
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It should
noted' that the language of Sfec. 25 of the,
Virginia Compensation" Act and Sec. 28 of the New York
Compensation Act were almost identical. Both declare that
*^*the right to compensation under this Act shall be forever
barred unless a claim be filed * * * within' one* year after the
accident."

In O'Esaii v. Bloss, 188 App. Div. (N. Y.) at p. 388, it is
stated:

''This section is not properly a statute of limita
tions; it is a condition, of the right to compensation un
der the act. The claimant had no common law right of
compensation; this has been taken away and a new right
has been substituted upon the conditions named in the
axit, and among these conditions i& that the claim must be
filed within one year after the injury, and not only is
there no provision for the commission to excuse such fil
ing, but it is provided in Sec. 116 of the Act that 'no lim
itations of time provided hi this chapter shall run as
against any person who is mentally incompetent' or a
minor dependent so long as he has no committee, guard
ian or next friend,' thus excluding, all other cases under
the rule of expressior unius est exclusio alterius."
Attention of the court is directed to Sec. 50 of the Vir

ginia Act,, which provides that:
"No limitation of time provided in this act for the
giving of notice or making claim under this act shalL run
against any person who is mentally incompetent, or a
minor dependent, so long as he has no guardian, trustee
or committee. "

The reasoning of the New York Court applied to the
above case of O'Esau vs. Bliss, is equally applicable to the

instant case because of the close similarity of the two sec
tions quoted in the two acts.
It is,< therefore, earnestly insisted that the claim for com
pensation not having, been filed for more thaii two years after
the- alleged accident, the claimant, Elmer Hamilton, had

failed to. comply with a condition precedent to his right to
compensation, and the Industrial Commission was powerless
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to award compensation. Filing tlie claim within one year af
ter the accident was a juriedictional fact, and the commission
having determined that the claim was not so filed, divested
itiseM of jurisdiction and its subsequent acts were void, and
of no effect, as was the action of the Circuit Court of Dickenson county in affirm-ng the award.
II.

Agreement of Employer m\d Employee Entered Into
Not in Accordcmce With Terms of Act Not Equivalent
to Awmd of Comnu&i;ion After Due Hea/ring.
The Conclusions of Law of the Industrial Commission

(Record, pages 34 and 35) m respect to this question, it is
insisted, is not sustained nor authorized by the provisions of
the act.

The commission stated that the course of conduct of the

employer and the insurance carrier was equivalent to an
agreement having been entered into with the claimant for the
payment of compensation; that there was no written agree
ment for payment of compensation, but the claimant was led
to believe that the case was being handled according to thecompensation law. The commission, therefore, concluded

that under the peculiar circumstances of the case, ther^ was
such an agreement as was eor+cmplated by the compensation
act, and though not directly stated, inferentially, that it
should also be considered that an award by the commission
had been entered thereon- From this conclusion, the commiss'on makes the further'conclusion that "after an award,

and during the whole compe^tion period applicable to the
injury in question, the relation of tiae commission

to

the

a^rd is "similar to that 6? a court to a judgment during the
term at which it is renderedT" (Record, p. 35.)

The commission then reasoned that the possible period
of disability being from 300 to 600 weeks, the award was still
in the breast of the court, and could be co-preeted.
It is difficult to understand how the commission could

arrive at any such conclusions in view of the plain provisions
of Sec. 57 of the Compensation Act, which is as follows:

**If after ten days from the date of the injury or at
any time in case of death, the employer and injured em-
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•ployee or his dependents reach an agreement in regard
to compensation under this act, a memorandum of the
agreement in the form prescribed by the Industrial Com
mission shall be -filed with the commission, otherwise

such agreement shall be voidable, by the employee or his
dependents. If approved by the commission, thereupon
the memorandum shall for all purposes be enforcable by
the court's decree as hereafter specified."
The commission stated in the "Findings of Facts" that

the employer, McCorkle Lumber Company, and the insurance
carrier were endeavoring to make a settlement with the em

ployee at what they conceived he would receive if entitled to
compensation, by paying at the rate of $10 per week'for 17^
weeks, and all of the hospital bills of $502, which were con
sidered to have been incurred outside of the thirty-day pe

riod, and therefore nnder the terms of the act, if correct, the
employer and insurance carrier would not be4iable therefor.
(Record, p. 33).
The conclusion of the commission that there was an

agreement to pay eow/pensation leaves out of consideration
the fact that the settlement was considered by the .parties as

payment in full of all compensation, as attested by the Fi
nal Receipt" signed by Elmer Hamilton (Record, p. 17).
This "Final Receipt" is not the form for memorandum
of agreement prescribed by the commission pursuant to Sec.
57 of the Act, and the Commission did not so regard it (Rec

ord, p. 35). No award was ever made bv the Commiss^n
thereon approving this settlement. The effect of the failure
of the parties to comply with the act is to make the agreement
voidable, at the option of the employee.
The commission has held that an agreement approved

by the Commission has the force of an award after due
hearing and award. Though the agreement was admittedly
not approved by the Commission in this case, the Commission
ruled that under the circumstances, it should be held to have

been approved, and because approved, an award could be
corrected at any time during the possible period of disability,
by entering a new award in favor of the employee.
Undoubtedly the zeal of the Commission to award com
pensation lead to this error.
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Compromises are favored by law, but the law desired to
protect employees in making compromises, therefore made
them voidable by the employee if not approved by the com
mission. The only effect of non-compliance with the law was
to make the agreement void at the option of the employee, so
that, if, in spite of a settlement, the employee made an appli
cation for a heanng within the prescribed t'me of one year,
the commission could hear and determine the case upon its
merits, disregarding the agreenient entered into between the
parties without the commission's approval.
The coTTimission was obliged to have known that if the
agreement was avoided, the claimant was barred by provi
sions of Sec. 25 of the Act because not filed within one year.

It therefore adopted the expedient of holding that the agree
ment in question was equivalent to that prescribed by Sec.
57 with the approval of the commission, that the agreement
approved by the commission was equivalent to an award after
due hearing, and that awards were subject to revision at any
time.

For what cause the commission

would

revise

the

award in this case it was not stated,' but the commission put
itself in the anomalous position of holding that because the
agreement was not apiDroved by the Commission the agree
ment would be held to have been approved and an award
thpreon entered, and further because awards entered could

be revised (for cause) this alleged award would be revised.

The commissioil was obl'ged to have known in maldng
such a statement, that if the agreement had been brought to
it for approval, and that the claimant was suffering from a
post-operative hernia, when the agreement was made, it
would not have approved the same and entered

an

award

thereon unless the contentions of the employer and insurance

carrier were true, viz: that notice of the alleged injury claim
ed to have been sustained was not reported within the thirtyday period as prescribed by Sec. 23 of the Act; that the
greatest possible cause of the claimant's condition was chron

ic appendicitis and that all of the hospital and medical bills

were incurred beyond tlie thirtv-day period during which pe
riod only the employer was liable for such expenses. If such
had been the case, the commission would have approved the
agreement, and would have had no legal cause or grounds for
re-opening the case, and revising the award. In spite of this,
the commission went outside the provisions of the act to hold
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tliat the drcTimstanceB were equivalent to approval by the
eommission of the settlement and that it "would revise

the

award, upset the settlement it claimed was approved and as
sign no reason for such withdrawal of approval and revision
of the previous alleged award.

Estoppel to Plead Ba/r of Limitation.
The Industrial Commission evidently felt the weakness
of its conclusions under the foregoing heading because it
stated:

. "However, should this view be not correct, it is felt
that the claim should not be barred for still another rea-

son: * * * It has also been held by the commission that
the doctrine of estoppel may be invoked in proper cases
to defeat the running of the statute." (Eecord, p. 36.)
Indeed this was, the real

basis

of

the

commission's

award, for it stated:
"The Commissioner, therefore, holds ihat the em
ployer and insurance carrier are estopped to set up the
running of the statute."

It is earnestly insisted that the commission having found
as a fact that no claim was filed untU more than two years
had elapsed from the date of the. alleged injury and accident,
divested itself of jurisdiction over the case under Section 25
of the Act, because to enlarge the time for filing the claim
for any cause other than that stated in ihe act, would be ju
dicial legislation and as the commission derives its powers
from the act, it is limited to the terms thereof.
L

The case of Bickle et als. v. Christians Adm'x., 76 Va.
678, decided September 28, 1882, was argued by some of the
ablest lawyers in the State, among them Maj. Holmes Con

rad. The opinion was by Judge Waller R. Staples, who at
page 685 quoted Chancellor Kent with approval as follows:

"The doctrine of an inherent equity creating an ex
ception where the statute (of limitation) creates none is
now universally exploded."

Judge Staples continued his opinion as follows:

"It has also been held that infants, like other per-
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SOBS, would be barred by an act limiting suits at law, if
tbere was no saving clause in their favor. Augei on Lim
itations, p. 205. hideed, the principle seems to he set
tled that unless there can he foimd in the statute itself
som^ grownd for restrcmmig it, it can/not be restrained

hy arbitrary additioivs or atnend/tneni. Unless, there
fore, we are prepared to limit the operation of 16th sec
tion by some sort of judicial legislation, we must hold
that the lapse of five years is ian absolute bar to a suit
to impeach the conveyance, gift, or assignment, unless,
indeed, the plaintiff is laboring imder some disability
expressly provided for under the general statute of lim
itations.'*

In Ackiss v. SatcheU, 104 Va. 700, where the statute of

limitations was again involved. Judge Buchanan said on page
704:

"Prohibiting the bringing of a suit to enforce the
lien of a judgment is not one of the exceptions mentioned
in the statute. The general rule is, that the courts have
no authority to make any exception in favor of a party
to protect him from the consequences of the statute, un. less they come clearly witliin the letter of the saving
clauses therein contained, and that the exercise of any
such authority by tlie courts is an usurpation of legis
lative powers wholly unwarranted, and to which the
courts should never resort. Bv m^k*ng the exceptions
which exist in the statute, the legislature has exercised
its prerogative, and the fact that no others were made
clearly indicates that no others should exist, and the
courts have no power to add any, however much the ends
of justice in a particular case may seem to demand it. 2

Wood on Lim., Sec. 252; Angel on Lim. Sec. 194, 476;
BicMe, &c., V. Chrisman, 76 Va. 678, 685; Amy v. Watertown, 130 U. S. 320, 32 L. Ed. 946, 9 Sup. Ct. 530."

In Twonko v. Rome Brass & Copper Co., 224 N. Y. 265
(1918) it is said:

"The claimiant has until July 20th, 1915, to file his

daim with the Commission. The last payment by the
insurance carrier of any money for his benefit was on
February -6, 1915. During a per'od, therefore, of five
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montlis the claimant knew that he was receiving no mon

ey Tipon his claim or by virtue of his statement given to
Bow. The first letter from his lawyer to the -Commis
sion is dated August 21, 1915.
"That the insurance carrier paid the doctors and
the infirmary could not amount to estoppel without some

representation by it justifying the claimant in a belief
that his claim had been filed or would be tiled with the
Commission.

"I'he law states that the right to compensation shall
be forever barred unless^^WMnlsne year after the acci

dent a claim for compensation shall be filed with the
Commission. These plain provisions cannot be dis
pensed with by such evidence as we have in this case.
(Buckles V. State of New York, 221 N. Y. 418.)
"The order of the Appellate Division should be re
versed and the determination of the State Industrial

Commission annulled and claim dismissed, with costs

against the industrial commission in this court and in
the Appellate Division."
It should be observed how similar the facts of the Twonko case above cited and those in the instant case are. The

claimant, Hamilton, signed the "final receipt" April 16,
1921. From that time until June 18, 1921, a year after the
date the coromission concluded that he received his alleged

injuries, Hamilton knew that he was receiving no compensa
tion. He also knew that he had filed no application for a
hearing nor made claim for such with the Industrial Com
mission. He is presumed to have known the law. He cannot

escape the consequences of his own failure to do what the
law required him to do.

See also: O'N^l v. Bliss Co., et al., 188 App. Division

385 (1919), where'ft is said:

" 'Th^ right to claim compensation under this chap
ter is forever tarred/ says the statute, 'tmless within
one ^ear after the injury * * * claim for compensation
thereunder shall he filed with the commission.^ This is
clearly a jurisdictional fact; without the filing of the
claim within one year from the injury the Commission is
powerless to act, because the right to *claim compensa-
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tion' has been forever bai'red, <md even the State Indus
trial Commission may not revive that claim sufficiently
to give it jurisdiction to apply the doctrine of estoppel.
''He was hownd to know the Icm, and this law re
quired, as a condition precedent, that he should file his
claim within a period of one year from the date of the
accident. Having failed to do this, the 'right to claim
compensation under tMs chavter' was at om end. It was
beyond the jurisdiction of the State Industrial Commis
sion, a/nd its holding that the employer and vnsurance
carrier were estopped is utterly without force or effect.
No evidence of fraud appears in the record * *
During the whole period of the negotiations for a settle
ment with Elmer Hamilton, save possibly the months of July,
August and September, 1920, when he was intermittently in
various hospitals, he was perfectly able to file his claim and
under no disabilities whatever. He was not prevented from
so doing.

As the McCorkle Lumber Company was fully covered by
insurance, it had no motive whatever in preventing Hamilton
from getting compensation if he was entitled to it. The very
manner in which Mr. M. R. McCorkle endeavored to obtain a

settlement for Hamilton abundantly shows this fact.

(Rec

ord, pages 79-82 inclusive.)
FRAUD.

The commission distinctly negatived fraud on the part
of the parties; it stated:
''While the fact is that the whole transaction took

place when the compensation law was new, and probably
would not occur again today, at the same time this does

not alter the fact that it was done. When an employer
and an insurance carrier choose to exercise their own

discretion in making such a settlement, the commissioner
feels that they must do so at their own risk." (Record,
page 37.)

Section 5825 Va. Code (1919) Chapter 238, provides in
part as follows:

"As to plaimiiff when suit prevented by defendant;
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tvhen right of action on foreign contract barred.
"Where any such right as is mentioned in this chapter
shall accrue against a person who had before resided in
this State, if such person shall, by departing without the
same or by absconding or concealing himself, or by finy
other indirect ways or means obstruct the prosecution
of such right, the time that such obstruction may have
continued shall not be computed as any part of the time
within which said right might or ought to have been
prosecuted."

While this statute is a general provision of the law, it is

by its terms limited to "any such right as is mentioned in
this chapter." The compensation act is an entirely separate
piece of legislation, and is nowhere mentioned in Chapter
238. The compensation act was passed at the session of the
Legislature of 1918, effective January 1, 1919, and by .the
terms of Sec. 6567 and Sec. 6568, Code of Va., 1919, all laws
of a general nature were repealed except those passed and
effective after the 9th day of January, 1918, aEid before Jan
uary 13,1920.
Under the general doctrine of statutory construction of
es^ressio unius est exclusio alterius, the above statute can
have no application to the compensation act.
However, that may be, and even if applicable, the mean
ing of the. statute has been construed and it has no applica
tion to the facts of this case.

In CuTpeper National Bank v. Tidewater Iron Co., 119Va. 73, at pages 82 et seq., this statute was taken up rather
extensively and it is there plainly set forth that there must
be some fraud, trick, contrivance or concealment practiced
affirmatively in order to have any bearing on the statute of
limitations not being strictly carried out. It is said there:
"Fraudulent concealment must consist of affirma

tive acts of misrepresentation, mere silence being insuf
ficient.

The fraud which 'will relieve the bar of the stat

ute must be of that character which involves moral turpi

tude, and must have the effect -of debaTr%g or deterring
the plaintiff from his action."

In Lisky v. Paul, 100 Va. 764, it was held that a promise
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to settle and pay the balance found due on the settlement will
not stop the running of the statute of limitations during such
time the settlement was delayed, as this was only a promise
to pay an unascertained balance and was an obstruction of

the plaintiff's right within the meaning of Sec. 5825.

The payment to the said Hamilton was in no wise any
obstruction to him in filing his claim for compensation with
the commission. As a matter of fact, a settlement was made
with Hamilton and he actually sig-ne.d the receipt dated April
16, 1921, for ''final payment of compensation law for all in

juries received by me on or about the 1st day of May while
in the employ of McCorkle Jjumber Company." (Record,
p. 17.)

There was no deceit or fraud in any of this. According
to Hamilton's own test'mony, Mr. McCorkle promised to get
seme compensation for Mm. Re did get it from the iusurance ccmpany, and Hamilton knew the amount of money he
was receiv'ng, and that it was paid to McCorkle Lumber
Company for the discharge of the obligations it owed the lat
ter., (Record, pages 78-82). The only time he ever objected
was when he found out that the amount the insurance com

pany paid was insufficient to pay all his debts to McCorkle

Lumber Company (Eecord, page 180). There was nothing
to^ prevent Haml]ton from filing his cla m before the com^mission for compensation with^i the year and keeping his
cla-m alive. He is obliged to have known that only he could
have signed the app^'cat on for a hearing to give it validity,
and that he d!d not do so.

And in Clark v. Nave, 116 Va., 838, page 841, it is said:
"The appellant is clearly not within the letter of

Section 3578 of the Code, for his right to enforce the lien

of his judgment was not prevented, either by legal pro

cess or by the terms of the judgment. Nor is he within

the equity of the section if it were permissible for the
court to go beyond its letter in construing it, for as we

have seen there was nothing in his agreement or agree
ments to prevent him from keeping alive the lien of his

judgment by having executions issued and ordered to lie,
or from bringing a sc^re fac'as or action. It seems to be

well settled, Jiowever, that exceptions to the operation

.
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of the statute of limitations must be found in the statute

itself. Bickle v. Chrisman*s Ato'r, 76 Va. 678,, 684-6
and authorities there cited; Norris v. Lyon, 84 Va., 331,

333, 4 S. E. 734; Lisky v. Paul, 100 Va. 764, 768-9, 42 S.
E. 875 and authorities cited.'*

From the foregoing it follows that the award of the In
dustrial Commission was void because the application of
Hamilton was not filed for more than two years after the date

of the alleged accident and his claim was forever barred, and
the commission was without jurisdiction. Similarly the or
der of the Circuit Court of Dickenson County of July 24,1924

(Eecord, page 46), that there was "no valid ground for said
appeal and that the decision and judgment of the Industrial
Commission is proper and correct in every particular,-' and
that "the same is hereby affirmed in each and every partic
ular and this appeal is ordered dismissed ^
was and is
likewise void, erroneous and for the same reason.
IV.

The Court Erred in Not Holding Award Void and In

Denying Relief Pra^/ed For.
The question raised by this assignment of error is that
the bill stated grounds for equitable relief, viz: that the
award of the Industrial Commission was void because the

verified record of the proceeding showed on its face that the
Industrial Commission had no jurisdiction of the parties or
the subject matter.
In Thacker v. Hubard, 122 Va., 379, 385,. Judge Burks
said:

* The ground of the motion was because the
court had no jurisdiction of the subject matter. The mo
tion was a proper one, and the court rightly entertained

it. By jurisdiction over the subiect matter is meant the
nature of the cause of action and the relief sought; and
this is conferred by the sovereign authority which organ
izes the court and is to be sought for in the general na
ture of its powers or in the authority specially conferred.
Cooper V. Reynolds, 10 Wall 308. * * * Objection for
want of jurisdiction of subject matter may be taken by
demurrer, motion, or in any way by which the subject
may be brought to the mention .of the court, and if not
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brought to the attention of the trial court, it may be
taken notice of by the appellate court, ex mero motV' for
the first time ** *."

"In every proceeding of a judicial nature, there are one
or more facts which are strictly jurisd-ctional, the existence
of which is necessary to the validity of the proceedings, and
it is a fundamental rule that a judgment or decree which the
court has no jurisdiction to pronounce is void. It is, in legal
effect, no judgment- and has no force either by way of evi
dence or estoppel but leaves the parties in the same position
they were in before the trial. * ^ * A decision of a court not
having jurisdiction being thus ipso facto void, may be attack
ed in any proceeding, direct or collateral in which a person
seeks tcJ assert a right under such pretended adjudication.
IT MAY BE ATTACKED AT ANY TIME WHEN IT IS

SOUGHT TO BE ENFORCED, OB IN ANY SUIT IN
WHICH ITS VALIDITY IS DRAWN INTO QUESTION.»»
See 15 R. C. L., page 841, Sec. 316.

The same authority further states:.
''JURISDICTION OF SUBJECT MATTER.—Ju

risdiction of the subject ^s the power conferred upon
courts by law to hear a particular class of cases, or to
determine controversies of a specified character. This
jurisdiction is indispensable to the validity of a judg
ment, and where a court has no jurisdiction of the sub
ject matter the judgment is void and may be so treated
in collateral proceedings. It may be addfid that juris
diction of the subject matter cannot be conferred by the
assent or neglect of the parties, nor will any amount of
Judicial discretion of a court supply a defect of want of
jurisdiction in a case."

And at page 895 et seq. the following is stated to be the
law:

''WANT OF JURISDICTION APPARENT OF
RECORD: GENERAL RULE.—While as before seen it

is generally held that the presumption in favor of judg
ments of courts of general jurisdiction is conclusive on

collateral attack where no want of jurisdiction is appar
ent of record, yet it. is equally well settled that such judg-
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ments may be collaterally attacked when a want of ju
risdiction affirmatively appears from an inspection of
the record. Presumptions are indulged in only to supply
the absence of evidence or averments respecting the
facts presumed, and cannot be resorted to when it affirmativ.ely appears from the pleadings or evidence that
jurisdiction does not exist. Hence the presumption
which the law implies in support of judgments of courts
of general jurisdiction arises only with respect to facts
concerning which the record is silent. When the record
speaks at all it must be understood to speak the truth as
to the particular facts of which it speaks, for by the law
of its creation, it can tell no lies neither direct nor cir
cumstantial. This is so not only when the record speaks
in favor of the jurisdiction, but when it speaks*against
it. A fact can never be presumed in the face of state
ments to the contrary in the record, and if the record
states what was done it will not be presumed that some
thing different was done. A presumption never arises
that a recital of facts in the record is incomplete or in
correct, and when the record states the evidence or makes
an averment with reference to a jurisdictional fact, it
will be understood to sp»ak the truth on that point, and
it will not be presumed that there was other or different
evidence respecting the fact, or that the fact was other
wise than as averred.

Were this not so, it would never

be possible to attack collaterally the judgment of a su
perior court, althoua'h f* want of jurisdiction might be ap
parent upon Hs face: the answer to the attack would al
ways be that, notwithstanding the evidence or the aver
ment, the necessary facts to support the judgment are
presumed. When a presumption is to be drawn from a
record, the whole record must be inspected, and a party
is entitled to have the whole record, because he has a
right to insist that the presumptions applicable to judg
ments of courts of general jurisdiction shall be applied
only when it is ascertained from an inspection of the
whole record that it does not affirmatively appear there
from that the court did not have jurisdiction to render
the judgment. Hence it is a rule that the whole of a rec
ord must be looked to in determining the question wheth
er or not a want of jurisdiction is apparent upon the face
cf the record."

•lo

In Wade et als v. Hancock et al., 76 Va., 620, Burks, J.,
said at page 624 et seq:
"Now, manifestly, the only authority conferred up. on the court is the appointment, change, and removal of
trustees. The proceeding is summary and ex parte—^to
he made "on application of the proper authorities of the
congregation"—and looks merely to securing the contin
ued representation of the legal title and by proper per
sons. The trust is declared by the authority creating it
'the conveyance, devise, or dedication.' The function,
and the only function, of the court in this proceeding is
to determine WHO shall admln'ster the trust—not HOW

it shall be administered. The latter power appertains to
the court in the exercise of its general "jurisdiction as a
court of equity, and can be invoked only in the mode ap
propriate to that forum.
"It is not denied that presumption is liberally in
dulged in support of the jurisdiction of a superior court
of general powers, but, even as to such a court, there is
no place for presumption when the want of jurisdiction
appears affirmatively on the face of its proceedings. In
such case its judgments and decrees are of no greater
force than those of inferior courts of limited jurisdiction
acting beyond the scope of the^r powers. This subject

is well considered by Mr. Justice Field in Galpin v. Page,
18 Wall. 350. See also Ex Parte Lange, Id. 163; Bigelow
V. Forrest, 9 Wall, 339; Windsor v, McVeigh, 93 U. S.
(3 Otto) 274; Hare's note to Crepps v. Burden, 1 Smith's
Lead. Gas. (4 Amer. ed.) 703-710.
"Moreover, while the circuit courts have general
powers as courts of law and chancery, their jurisdic
tion in a summary proceeding under the statute before
quoted is special, and limited to the appointment and re

moval of the trustees. It does not extend to the regula
tion of the conduct of the trustees in the administration

of the trust under the instrument creating it. When the
trustees are appointed, where none exist, or if they exist,
when they are removed and others appointed to succeed
them, the power of the court under the statute is ex

hausted. What it does beyond this is in excess of power,
without authority and void. The court had the power to
appoint trustees on the "application of the proper au-
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thorities of the congregation." It did appoint them, and
so far the order of November term, 1881, is valid. The
residue of the order is without force, because without

authority in the court to make it. That a judgment to the
extent of the jurisdiction to render it, may be valid,
while so much thereof as is in excess of jurisdiction is

void, is shown by the cases cited in Ex Parte Lange, 18
Wall. 177. See what is said by Justice Miller on p. 178.
**It results that the order of May, 1882, is also void.
It is explanatory and amendatory of the previous order,
and is based upon it. The writ of error to the last order
presents the question of the validity of the first. It does
not matter that the question comes up collaterally. A
void judgment is ex vi termini a nullity, and may be so
declared and treated by this court, and every other, when
the validity or invalidity of the judgment is a question
to be determined either in a direct or collateral proceed
ing."
See also Turner v. Barraud, 102 Va. 325, 328, 329, 330

and Staunton Perpetual B. & L. Co. v. Haden, 92 Va. 201.
/

In the case of Alvis v. Saunders, 113 Va. 208, at page
210, the Court said;

"It is a familiar principle that, if it appears upon
the face of the record that the court was without author

ity to enter a decree, such decree binds no one, and may
be assailed either directly or collaterally.

Nor is it ne

cessary to cite the numerous decisions of this court in
support of the equally well understood doctrine that the
decree of a court of competent jurisdiction, in a suit be

tween proper parties, is valid and conclusive until re
versed on some proper proceeding in the same suit and
the same court, or on appeal, unless there be some suffficient ground of fraud or surprise to entitle the injur

ed party to relief in some other suit. Such a decree can
not be collaterally attacked unless it is void.. If it is
merely erroneous, it is only voidable, and objection on
that account must be made, if at all, in- the same suit in
which the error was committed, or by appeal from the

decree therein, and not by an independent suit."
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In 15 B. C. L. p. 873, it is stated; "A proceeding to ob
tain relief from the enforcement of a judgment or decree by
execution or decretal order is a collateral attack upon the
judgment and cannot be maintained for mere errors or irreg
ularities, but only by showing that the judgment or decree or
a part thereof, the enforcement of which is sought to be en
joined, is void * * *."

In the case of Gray et al. v. Stuart & Palmer, 74 Va. 351,
the judgment creditors brought a suit in equity to enforce
the lien of their judgment which they had previously obtain
ed against G-ray and Preston. At page 358, the Court said:
"The judgment against Preston was not an erron
eous judgment, but it was a void judgment There is a
manifest distinction between an errcmeoivs judgment and
a void judgment. The first is a valid judgment though
erroneous, until reversed, provided it is in a court of

competent jurisdiction. The latter is no judgment at
all. It is a mere nullity. The facts cannot be assailed
in any other court but an appellate court. The latter
may be assailed in any court anywhere, whenever any
claim is made or rights asserted under it.

'*In the case before us the judgment against Pres
ton was a ro^d "ndamcrf a mere nullity. * * * So far

as Preston was concerned the court had no jurisd^'ction
and the judarm'^nt was void % foto; must be so regarded
even in a collateral proceeding."

See also Richardson v. Seevers, 84 Va. 259, 266.

In Skipwith v. Strother, 3 Ran. (24 Va.) 214, a judgment
was. obtained in Powhatan county, on a bond given in pay
ment of a gaming debt, wh'ch bond, under the law, was void.

Execution duly issued on the judgment, and a bill was filed
in the Richmond Chancery Court to enjoin the enforcement

of the judgment. Though the debtor could have pleaded the

defense in the action at law and gave no reason for not doing
so. Carr, J., at page 216, said:

'Mudge Tucker discussed the case at large, and
though he does not expressly notice the question of ju
risdiction, it cannot be supposed, after it was formally
made at the bar, he did not pass upon it in his mind. The
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court were unanimous. The decision is placed on the
ground of the original vice of the transaction. It is said
that the hond being absolutely void in its creation, could
be made valid by no subsequent transaction immediately

^

growing out of it. * * *"

The lower court dissolved the injunction awarded, which
upon appeal was reversed. See also White v. Washington, 5
G-ratt. 645.

Appellants were therefore without remedy save by in
junction to protect their rights, for the reason that they have,
been deprived of their right of appeal by the failure of the
Clerk of Dickenson County to give the. notice to counsel with
in thirty days as provided for in the order of July 24, 1924
(Record, page 46 and page 190).
Section 62 of the act provides as follows:

''Any party in interest may file in the circuit or cor
poration court of the comity or city in which the injury
occurredy or if it he in the cHy of Richmond, then in the
circuit or law mid equity couH of sa^d city, a certified
copy of a memora/ndwm of agreement approved hy the
Commission, or of an order or decision of the Commis
sion. or of am, a/ivard of the Commission unanpealed from,

or of an award of the Commission affirmed upon appeal,
whereupon said court shall render judgment m accord-

avtce therewith and notify the parties. Such judgment
shall have the same effect, and all proceeding's in rela

tion thereto shall thereafter be the same, as though said
judgment had been rendered in a suit duly heard and de
termined by said Court."

It is apparent from this section of the act, that no full,
adequate and complete remedy exists at law for the protec

tion of the' rights of complainants except by an injunction.

V. The Bill Without Evidence to Support It.
In the argument of the foregoing assignment of errors,
it is shown that the verified record of the proceedings was
filed with the bill of complaint, and that it was apparent
from the face of the said record that the Industrial Conmiis-

sion was without jurisdiction of the subject matter, because
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of its "Finding of Fact" that the injury occurred more than
two years prior to the filing of the claim by Elmer Hamilton.
Under the statute, the claim was forever barred. There were
no exceptions made by the statute stopping the running of
the limitation, which was applied by the commission to the
case, but an exception created by the commission indepen
dently of the statute which, as above pointed out, appears on
the face of the record. The limitation in question being a
material part of the right, and not' merely of the remedy was
a condition precedent to the exercise of the right by the
claimant, and to the commission's right to entertain the claim.
Savings Bank v. Powhatan Clay Co., supra.
All of these facts appear from the said verified record
and in addition there was the testimony of Mr. M. R. McCor-

Me (Record, pages 64-82); it was therefore manifestly er
roneous for the Circuit Court of Dickenson County to hold
that the bill was without evidence to support it.

For these and other reasons to be stated at the bar, peti
tioners pray for an appeal and supersedeas to the aforesaid
decree and that the same-may be reviewed and reversed.
AMERICAN MUTUAL LIABILITY INSURANCE CO.
and

McCORKLE LUMBER COMPANY, Incorporated.
J. H. RIVES, Jr.
By S. S. P. PATTERSON,
Counsel.

May 7, 1925.

"We, the undersigned counsel practicing in the Supreme
Court of Appeals of Virginia, are of the opinion that the de
cree complained of in the foregoing petition is erroneous and
should be reviewed by said Court.
S. S. P. PATTERSON,
J. H. RIVES, Jr.
Appeal allowed and supersedeas awarded. Bond $5,000.
JESSE F. WEST.

May 8, 1925.
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RECORD

Virginia:
In the Circuit Court of Dickenson County.

American Mutual Liability Insurance Company
and McCorkle Lumber Company, Incorporated,
vs.
Notice of Application for Injunction.
To Elmer Hamilton.

You are hereby notified that the undersigned will on the
9th day of October, 1924, at 9:30 a. m., or as soon thereafter
as counsel can be heard, apply to the Circuit Court of Dick

enson County at the court room thereof in Clintwood, Vir
ginia, for an injunction against you, your agents and attor
neys, restraining and enjoining you from issuing or causing
to be issued, levying or causing to be levied, any execution or
other process, to enforce on the award of the Industrial
Commission of Virginia, and affirm in the proceedings on

appeal by order of the Circuit Court of Dickenson County,
entered on the 24th day of July, 1924.
Eespectfully,

AMERICAN MUTUAL LIABILITY INSUR-"
ANCE CO. and McCOEKLE LUMBER COM

PANY, INCORPORATED.

By S. S. P. PATTERSON and
J. H. RIVES, Jr., Counsel.

Legal service of the above notice is hereby accepted.
ELMER HAMILTON.

Virginia:
Pleas before the Circuit Court of Dickenson County:

Be it remembered that heretofore, to-wit:

On October 9, 1924, came the American Mutual Liability
Insurance Company, a corporation, and McCorkle Lumber
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Company, Incorporated, and filed their bill in chancery
against Ebner Hamilton, which bill is in the words and fig
ures following, to-wit;
Virginia:

In the Circuit" Court of Dickenson County.

American Mutual Liability Insurance Company and
McCorkle Lumber Company, Incorporated,
vs.

Notice of Application for Injunction.

To Elmer Hamilton:

You are hereby notified that the undersigned will, on the
9th day of October, 1924, at 9:30 a. m., or as soon thereafter
as counsel can be heard, apply to the Circuit Court of Dick
enson County, at the court room thereof in Clintwood, Vir
ginia, for an injunction against you, your agents and attor

neys, restraining and enjoining you from issuing or causing
to be issued, levying or causing to be levied, any execution or
other process, to enforce on the award of the Industrial Com

mission of Virginia, and affirmed in the proceedings on ap
peal by order of the Circuit Court of Dickenson County, en
tered on the 24th day of July, 1924.
Respectfully,
AMEEICAN MUTUAL LIABILITY INSUR
ANCE COMPANY and McCORKLE LUMBER

COMPANY, INCORPORATED,
By S. S. P. PATTERSON and
J. H. RIVES, Jr., Counsel.

Legal service of the above notice is hereby accepted.
ELMER HAMILTON.

Virginia:
In the Circuit Court of Dickenson County.

American Mutual Liability Insurance Company and
McCorkle Lumber Co., Incorporated,
Complainants
vs.
Bill of Complaint.
Elmer Hamilton,

Defendant.

To the Honorable Wm. E. Burns, Judge of the Circuit Court
of Dickenson County :

Your complainants, American Mutual Liability Insur-
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ance Company, a corporation organized and existing nnder
the laws of the. State of Massachusetts, with its principal of
fice in the city of Boston, and duly licensed to do business in
the State of Virginia, and the McCorkle Lumber Company,
Incorporated, a corporation organized and existing under
the Laws of the State of Virginia, with its principal office
at Nora, in Dickenson County, Virginia, respectfully show
unto the court the following case:
(1.) The McCorkle Lumber Company, Incorporated,
was engaged in the lumbering business in the State of Vir
ginia during the year 1920 and thereafter, and employed more
than eleven men in its operations, and therefore this com
plainant was subject to the provisions of the statute law of
the State of Virginia known as the Workmen's Compensa
tion Act.

(2.) The complainant, American Mutual Liability In
surance Company, upon the request and application of the
said McCorkle Lumber Company, Incorporated, entered into
a contract of insurance with said MeCorkle Lumber Com

pany, Incorporated, and agreed to pay such of itfe employees
as became entitled to compensation for injuries accord[4]
ing to and under the provisions of the said Workmen's
Compensation Act.
(3.) Elmer Hamilton, during the year 1920, was an em
ployee of the said McCorlde Lumber Company, which was
then operating its plant at Nora, in Dickenson County, and
said Hamilton charged that his alleged injuries occurred at
said plant.
(4.) In the year 1922, to-wit: on June 18th, the said El
mer Hamilton filed an "application for hearing" before the
Industrial Commission of Virginia, for alleged injuries suf
fered and sustained, to-wit: on the 16th day of June, 1920;
the purpose of the said hearing was to submit to the said In
dustrial Commission the claim for compensation for said al
leged injuries, and to require complainants to defend said
claim. Upon the issues thus joined, the said Industrial Com
mission had to determine, according to the statutes for such
cases made and provided, whether or not the

Hamilton was entitled to compensation.

said

Ehner
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(5.) The said Industrial Commission, notwithstanding
the lapse of time in filing the said ''application for hearing,"
took jurisdiction and heard the evidence on the claim of the
said Elmer Hamilton, and on the 3rd day of March, 1924,
mailed to your complainants "Notice of Award," which said
award was received by your complainants on the 6th day of
March, 1924.
(6.)

The said award of the Industrial Commission was

in favor of the said Elmer Hamilton, and ordered compensa
tion to be paid to the said Elmer Hamilton.
(7.) Complainants, pursuant to the statute for such
cases made and provided, on the 2nd day of April, 1924, pe
titioned this Honorable Court for an appeal from said award
of the said Industrial Commission, after due and proper no
tice to the said Ehner Hamilton.

15]

(8.) This Honorable Court on the said 2nd day of
April, 1924, granted the said appeal, and by consent
of parties, docketed the cause for hearing and contin

ued the same to the next term of court ; all of which more

fully and at large appears from a certified transcript of the
record of the aforesaid proceedings on appeal from the said
award, which is herewith filed marked ''Complainant's Ex
hibit I," and prayed to be taken and read as a part of this
bill.

(9.) On the 8th day of July, 1924, complainant's ap
peared by counsel, and argued the case on the errors assigned
in the aforesaid petition for appeal from the said award.
(10.)

The Judge of the Court was aware that counsel

representing the complainants resided in Eichmond, Virginia,
and therefore entered the order confirming said award of the
Industrial Commission in the following words, to-wit:
"Virginia:
At a Circuit Court continued and held for Dicken-

son county, at the court house thereof, on Wednesday,
July 24, 1924.

Present, the same Hon. Wm. E. Burns, Judge, pre-
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^7:"

siding as on yesterday.

American Mutual Liability Insurance Company
and McCorMe Lumber Company,
Appellants
vs.

Order.

Elmer Hamilton, Employee,
Claimant and Defendant in Appeal.

''This day this cause came on to be heard upon the
petition of American Mutual Liability Insurance Com
pany, Insurance Carrier, and McCorlde Lumber Com
pany, employer for an appeal, from the decision of the
Industrial Commission of Virginia entered upon the 11th

day of December, 1923, and upon the answer thereto filed
by Elmer Hamilton, claimant in this industrial case and
upon notice of the filing of said appeal granted by the
Circuit Court of this County and upon the argument of

counsel upon both sides and upon cmsideration whereof
the court being of the opinion that there is no valid
ground for said appeal and that the decision and judg
ment of the Industrial Commission is proper in every
particular it is adjudged, ordered and decreed that the
opinion and decission of the Industrial Commission in
this case be and the same is hereby affirmed in each and
every particular and this appeal is ordered dismissed at
the cost of the petitioners American Mutual Liability In
surance Company and the McCorMe Lumber Company.
[6]
''The law giving to the defented party 30 days in
which to perfect an appeal to the Supreme Court of
Appeals of this State it is ordered that the Clerk of this
Court forward a copy of this order to 8. 8. Patteraon,
attorney for American Mutual Liability Insurance Com
pany at 12-9-10-12 Mutual Building, Richmond, Virginia,
and tham, a stay of execution is granted for 30 days for
the purpose of appeal if petitioners are so advised."
A Copy, Teste,

(Signed) W. E. Rasmck, Clerk."
The clerk of the court, however, did not forward such

copy to S. S. P. Patterson, defendants counsel, as directed in
said order. On August 25th, 1924, counsel for claimant, G.
Mark French, Esq., wrote to said Patteson that such order

had been entered and that the time for appeal had expired.
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This letter was received at the said Patteson's office on Au

gust 26th, 1924, and is herewith filed marked

Complain

ant's Exhibit II."

Upon receipt of the said letter, "W. E. Easnick, the clerk
of this Court was on that day written to, from the office of
S. S. P. Patteson, and the said clerk replied by wire on Au
gust 28th, 1924. Carbon copy of the said letter and copy of
the said telegram are herewith filed, marked "Complainant's
Exhibit III."

The said clerk afte'rwards mailed his bill for

services, dated August 28th, 1924, which was received at the
office of S. S. P. Patteson on the 30th day of August, 1924,
when it came to hand with certified copy of the order entered
on July 24th, 1924. Complainants have, the said bill and the
said order and will produce them if required. The statute,
in cases of appeals to the Supreme Court of Appeals from
such judgments, requires that petition for appeal must be
filed in the Supreme Court within thirty days from the entry
of the order appealed from. The failure of the clerk to notify
complainant's counsel within the period of thirty days de
prived complainants of their right of appeal. '

[7]

(11.) By the failure of the Clerk of the Circuit
Court of Dickenson County to forward the said order
as required by the order itself, to complainant coun

sel, complainants were derived of their lawful right of ap
peal to the Supreme Court of Appeals of Virginia, to their
great and irreparable damage.
(12.) Section 25 of the Workmen's Compensation Act
provides:
"The right to compensation under this act shall be
forever barred, unless a claim be filed with the Industrial

Commission within one year after the accident, and, if
death results from the accident, unless a claim therefor

be filed with the Commission within one year there
after."

And the said Industrial Commission has found as a fact

that the said Elmer Hamilton suffered the alleged injuries
of which he complained more than two years prior to the fil
ing of his "application for a hearing" thereby divesting it
self of jurisdiction, and all subsequent proceedings, your
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complainants are advised and charge, were and are nnU and
void and therefore subject to collateral attack.
In consideration of the premises, and forasmuch as com
plainants are without remedy save in a court of equity where
matters of this kind are only and properly cognizable, they
pray:

(a) That the said Elmer Hamilton may be made a partydefendant to this bill, and be required to answer the same, but
not under oath, answer under oath being hereby expressly
waived.

(b) That an order be entered enjoining and restraining
the said Elmer Hamilton, his agents, attorneys and all others
from issuing, or causing to be issued, levying, or causing to
be levied, any execution or other process on the aforesaid
award of the said Industrial Commission affirmed by the
judgment of this Honorable Court, and that the said
[8]
restraining order may be made permanent.
(c) That all such other things be ordered and done
as may be necessary for the complete disposition of this

-cause, and for such other relief, both general and special, as
to equity may seem meet and the nature of the case may re
quire.

And they will ever pray, &c.
AMEEICAN MUTUAL LIABILITY INSUEANCE COMPANY and McCOEKLE

LUMBEE COMPANY, Incorporated,
By Counsel.

J. H. EIVES, Jr.,
S. S. P. PATTESON,
For Complainants.
State of Virginia,
City of Eichmond, tq-wit:

This day personally, appeared before me, Henry E.
Miller, Jr., a notary publiic for the city aforesaid, in the State
of Virginia, J. H. Eives, Jr., and ma,de oath before me in my
said city that the matters and things stated in the foregoing
bill, so far as made on his own knowledge are true, and so far
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as made on Tniowledge and information of others he believes
them to be true.

My commission expires 14th day of Feb'y-> 1926.
Given under my hand this 7th day of August, 1924:.
HENRY B. MILLER, Jr.,
Notary Public.
[9]

On the back of the bill the following is written;
Received and filed this Oct. 9th, 1924.

W. E. Rasnick, Clerk."
^'Writ Tax, $1.50.
Cost, $7.00.
Paid 10-9-24."
"1924.

First Monday in October bill filed continued for service
of process.
1924.

Third Monday in October Allis Ewmmon issued but not

served continued for service of process.
1924:

First Monday in November continued for service of pro
cess.

1924.

Third Monday in November alias summons entered D. G.
1924.

First Monday in December B. N. C. Cause set for hear
ing by the complainants."
[10]

S. S. P. PATTERSON

Attorney and Counselor at Law.

1209-10-11-12 Mutual Building,
Richmond, Virginia.

S. S. P. Patterson,
J, R. Rives, Jr.

R. Cunninj^am.
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October 14,1924.
. W. E. Easnick, Esq.,
Clerk Circuit Court Dickenson County,
Clintwood, Virginia.

American Mutual Liability Insurance Company and
McCorkle Lumber Company, Incorporated,
vs.

Elmer Hamilton.

Issue subpoena against the defendant, returnable to the
earliest rules.

S. S. P. PATTERSON and

J. H. RIVES, Jr.,
For the Complainants.

[11]

Complainant's Exhibit I Piled With Bill.

Virginia;
In the Circuit Court of Dickenson County:

Elmer Hamiltan, Claimant,
vs.

.

'

American Mutual Liability Insurance Company, Insurer,
and McCorkle Lumber Company, Employer.
Petition for Appeal.

To the Honorable Judge of the Circuit Court of Dickenson
County:
Your petitioner, the American Mutual Liability Insur
ance Company, the insurer, (The McCorkle Lumber Com
pany, the employer) now comes and filed its petition in the
above case asking that the award of the Industrial Commis
sion of Virginia, notice of which award was sent out March
3rd, 1924, and received March 6, 1924, be set aside and de
clared nuU and void and reversed; and sets forth the follow

ing as the assignment of errors relied upon and the reasons
therefor;

First: That the award of the Industrial Commission of

Virginia is erroneous because no claim was filed by the claiin-

~
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ant with the Industrial Conmiission of Virginia within one

year after the alleged accident as provided by law.
Second:

The Industrial Commission of Virginia was

without power to make any exception to the statute of limi-.
tations, and in that manner extend the time beyond the year
fixed by the act in which the claimant could file a claim.
TMrd: The Industrial Commission having found as a
fact that no claim was made within one year was without
power to make an award in favor of the claimant.

Your petitioner herewith files with this petition, as re
quired by law, a copy of the award and the statements of the
findings of fact, rulings of law, and other matters per[12] tinent to the questions at issue which have been filed
with the record of the proceedings before the Commis
sion as prescribed by Section 59 of the Act, said copies being
certified by the Secretary of the Industrial Commission of
Virginia under its seal.
AMEBICAN MUTUAL LIABILITY INSURANCE CO.,
By S. S. P. PATTESON,
Counsel.

Virginia:
In the Circuit Court of Dickenson County:

Elmer Hamilton, Claimant,
vs.

American Mutual Liability Insurance Company, Insurer,
McCorkle Lumber Company, Employer.
Notice.

To G. Mark French, Clintwood, Va., and
Elmer Hamilton, Nora, Virginia.

Take notice that on the 2nd day of April, 1924, we shall
file in the Clerk's Office of the Circuit Court of Dickenson

County, Virginia, a petition, a copy of which is hereto attach
ed, together with the record in the above case as is required
by law.
AMERICAN MUTUAL LIABILITY INSURANCE CO.,
By S. S. P. PATTESON,
Counsel.

m

•

'

In the Gireirit Court of Bicfeeneon County.
Ehner Hamilton, Claimant,
[IS]

vs. .

Answer.

McCorMe Lumber Company, et als., Defendants. >..

The answer of Elmer Hamilton to a petition for appeal
oiled against him by McCorkle Lomber Company and Amer
ican Liability Assurance Company and for answer thereto
says as follows:

>

That in this case an agreement was entered into within
twelve months of the accident by the insurance company, the
employer and the claimant and this agreement filed before the
Industrial Commission and said agreement was made upon
forms furnished by the Industrial Commission of Yirginia.
That an agreement under the industrial law is the same and
answers the purpose of a claim formally filed.

That the claimant was prevented from filing; his claim by
the fraudulent practices of the employer and the Insurance
Company. That by the present Virginia statute of Limita
tions fraud stops the running of the statute in all cases.
That the defendants are estopped from claiming the bar
of the statute of limitations by their conduct in teUing the
claimant that they were working out his case under the com

pensation law, in paying his hospital expenses, in paying him
compensation, in furnishing him with settlement sheet and

by other acts inconsistent with their now relying upon the
bar of the statute.

And now having fully answered defendant's petition goi
appeal your claimant prays to be hence disndssed and that
said appeal be dismissed and that the award of the Industrial
Commission be sustained.

This April 11th, 1924.
ELMER HAMILTON.

By G. MAEK FRENCH,
Counsel.
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INBUBTBIAL. COMMISSION OF VIBGINIA,
Richmond.

Notice of Award.
Cairn No. 20463.
Case of Elmer Hamilton.

To McCorkle Lmnber Company (Employer), Nora, Va,, and
Eimer Hamiltcai (Employee), Nora, Va., and American- Mu
tual Liab. InSv Co. (Insurance Carrier), 1215> Mutual Bldg.,
Rickmond, Va.:

You are hereby notified that a hearing was held in the
above'-styled ease before Commissioner BolMng H. Handy at
Richmond, Virginia, on December 7,. 1923, upon the evisdence
heretofore taken before Deputy Commissioner Wade M.
Miles at Dante, Virginia, on November 2, 1923, and upon the
other papers and documents comprising the record in this
case, and a decision rendered directing an award in favor of
the claimant as follows;

$10;00' per week for the period from June 18, 1920,
to February 20,1921, inclusive, subject, to a credit; of 17^
. weekscompensation paid prior to thi& award, and be
ginning February 21,1921, $8'.40 per week from that date
until September 1, 1921, andi beginming^ with September
1„1921, to the date of the hearing, November 2,1923, and
for so long a period thereafter, as partial disability con
ned, $7.50 per week, said period not to exceed a period of
300 weeks from June 38, 1920.

An adtlitional award is

made in favor of the claimant for $75.00^ paid by him to
Dr. Williams for medieaJ; attention, likewise reimburse

ment for payments made to Dr. McNeer and the amount
expended by him in. connection with his expenses incident

to tr^-pi toi l^hmond specifically described in the opinion
of the- Hearing Commission, and costs of all necessary
medical, surgical and hospital attention and supplies in
cident to the injury during the first 30'days foUowimg the
accidpnt.

The employer is hereby directed to pay thfr abo57e award
in the following manner i

To Elm«r Hamilton, $1258.26, payable in full upon
receipt of this award. This amount covers compensation
due. for the periods enumerated above which had accrued
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to November 2, 1923, the date of the hearing, less 17^4'
weeks* compensation heretofore paid, and beginning No
vember 2, 1923, $7.50 per week, payable every two weeks
during partial disability, payments nob to exceed a pe
riod of 300 weeks from June 18, 1920, unless subse[15] quent conditions require a modification.
To Elmer Hamilton, $755.00 in reimbursement of ex
penditures made to Dr. Williams, and it is ordered that
he be reimbursed for the amount paid by him to Dr. McNeer and for expenses incident to his trip to Richmond
upon the presentation of proper vouchers for Dr. McNeer's bill and statement of expenses in connection with
the trip to Richmond.
To the proper parties, costs of all necessary medi
cal, surgical and hospital attention and supplies incident
to the injury during the first 30 days following the acci
dent.

The question of claimant's attorney's fee having been
considered in accordance with section 65 of the Act an allow

ance of $150.00 was approved as a reasonable fee for the

services rendered, and the employer is hereby directed to pay
to G-. Mark French, attorney for claimant, the sum of $160.00
and .to deduct same from the compensation above awarded.

The defendants will pay the costs of this proceeding.
INDUSTRIAL COMMISSION OF VIRGINIA.

C. G. KIZER, Chairman.
Attest:

A. C. SMITH,
Secretary.
ELMER HAMILTON
WADE M. MILES*
G. MARK FRENCH*
AMERICAN MUTUAL*
McCORKLE LBR. CO.

Elmer Hamilton, Claimant,
[16]

vs.

Claim No. 20463.

McCorkle Lumber Company, Employer, American
Mutual Liability Insurance Co., Insurer.
December 7, 1923.

Claimant appeared in person, and represented by G. M.

,
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French, Clintwood, Virginia, counsel.

Defendants represented by H. J. Decker, of the
Mutual Liability Insurance Company, Richmond, Vir^uia^and M. R. McCorkle, of the McCorkle Lumber Company,
Nora, Virginia.

Hearing before Deputy Commissioner Wade M. Miles, at
Dante, Virginia, on .November 2, 1923.

Opinion by Commissioner Boiling H. Handy.
[17]

Findings of Fact.
The record in this case reveals considerable doubt as to

the date of the accident out of which arises the claim.

A

brief history of the occurrences preceding the hearing is
necessary in order to clearly understand the situation.
During 1920, and for a considerable period previous
thereto, the claimant was employed by the McCorkle Lumber
Company at its mill. The first knowledge or information
which the Commission had of any accident was a final re
ceipt duly executed upon the official form provided by the
Commission. This receipt was filed with the Commission on
the 25th of April, 1921. It is of importance in determining
the issues involved, and is accordingly set out in full:
"April 16, 1921.

"Received of the American Mutual Liability Insurance
Company the sum of Five Hundred Two Dollars and 25 cents
($602.25) being the final payment of compensation law for
aU injuries received by me on or about the 1st day of May,
while in the employ of McCorkle Lumber Company making
in aU, with the payments heretofore received by me, the total
sum of Five Hundred Two Dollars and 25 Cents ($602.25),
covering a period of ...... weeks.
"My disability began on the 1st day of May, 1920, and
I returned to work on the 1st day of March, 1921, at a wage
of $24.00 per week.
'' Subject to approval and review by the Industrial Com
mission of Virginia.
(Signed) "ELMER HAMILTON,
"Nora, Virginia.
Witness:

(Signed) M. R. McCorkle,
Nora, Va.'*

\

u

The record reveals my o-ther eorrespondenice of any sart
THitil, tmder date of March 1,1922, the following letter ^as re
ceived from the insiiirance ea^rier :

[18]

Richmond, Va^
March 1, 1922.

•'Industrial Commission of Va.,
6-8 N. eth Street,
Richmond, Va.

Attention Mr. 0. B. Watson,
Chief of Claims,
Be; Elmer Hamilton v. McCorkle

Lumber Company.
Gentlemen:

"Weare writing, to you,, giving a brief history of the facts,
ill this case.

The injured party is Elmer Hamilton, age 22, and mar
ried. He had an old chronic case of appendicitis which how
ever did not seem, to give him much trouble and he was. able,
to continue al work right along. However, m July,, 1920^ he
had to be operated upoa for his condition and informed hisemployer at the time that he had hurt himself some time in

April or May, 1920. This was the first knowledge that the
employer had of any claim in the case, that is, about three to
fouT; moniths after the alleged accident occurred. However
the claimaiit was one of the very best employees in the plant
and as he had practically no financial means of his own, the
employer wais anixious to- see that the iniured party received
compensation if same could be arranged. Although we felt

,certain at the time' that appendicitis couldf not be brought on
from an injury, we felt that from a business standpoint, it
wofccld' be proper to make a reasonable settlement with the
man. In view of the fact that no claim was made under the

"Workmen's Compensation Act, we therefore (fid not file any
papers: with the Commission, but simply went ahead and set

tled with the claimant by the payment of all his medical' biH«',
which ai!n!Qun.ted to

and payment of 17% weeks com-

pensaition at tite rate of $10.00 per week which was the time

he remained in the hospital. After making this payment we
found it advisable to take final receipts t® protect ourselves
and we accordingly left these with the clainsaoit to be signed.
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Instead of returning them to xis, however, he filed them, "with
yonr Commission.
"In view of the above facts, that is, that the 'Claimant
made no claim for compensation; that he did not bring no
tice of his injury to his employer's attention for some months
following; that the cause of his disability, namely, appendi
citis, is not generally compensabie under any of the state
workmen's compensation acts and that aniple compensation
was madd to him for the disability which he suffered, we ffelt
that it would be proper to close this matter in your fi'es at
this time.

[19]

Yours very truly,

HJD-ES.

(Signed) HENEY J. DECKER,
Branch Claim Manager.''

A ntinf ip. n the inVoi-m^tion conlainea m Uiis le+ter, no
claim having been receiv^ from the injured employee, and
the Commission having no rieason to think any controversy
was involved, the file was closed on the case, and so remained
until June 1,1923.
At this time a letter was received from the claimant, ask
ing for information as to the amounts paid the McCorkle
Lumber Company during 1920 and 1921 as a result of his ac
cident. Correspondep.ce followed between the Commission
and the claimant's Attorney, and the Commission informed

him that the only information it had in reference to the case
"was as to the chrome appendicitis referred to in the insurance
carrier's letter

On Se-ptnnber 24. 1923. the claimant filed application for
hearing. In this applicjition he alleges that the accident oc
curred on June 18, 1920, and consisted of, "A hard blow in
right side caused by log carriage running away." He further

states that he returned to work in March, 1921, at an average
wag<^ of $19.20.
In reference to comT)ensation, he states that he never re

ceived any checks, the company having received the sum of
$175.00 and hospital bills.
Ke also claims a permanent injury as a result of the ac
cident, and states that he was led to believe he was to receive

ifelO.50 per week during his entire disability, as he had

[20] been so informed by h's employer at the time, and on

on this account he had not file^ any claim with the
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Commission, and knew nothing to the contrary until suit was
instituted against him by the employer for a balance claim
ed by i^

At the hearing the following defenses were filed by the
insurance carrier:

First: That there was no accident arising out of and in
the course of the employment.
Second: Failure to file notice with the employer within
thirty days following the accident.
Third: Failure to file claim for compensation with the
Commission within one year following the accident.

These defenses can best be considered by deferring at
tention to them until after a discussion of the evidence.

The claimant himself testified to the following effect:
The accident occurred "about the middle of June,"
1920; that his average wage was $30.00 a week, plus a bonus
•of $1.00 a day (it was not disputed that the wages was as he
testified); that the accident occurred by reason of a sudden

jerking or jumping of the carriage upon which he was riding,
thereby throwing him against a lever, which struck him in the
stomach; that he worked the rest of the day of the accident
and part of the next day, but was then forced to stop on ac
count of pain; that three days afterward he came to see Dr.
McNeer, and Dr. McNeer sent a letter or notice of some sort

to Mr. McCorMe, telling him he thought the injury was due
to the accident; that following his visit to Dr. McNeer, he
went to the hospital at Dante and was there exam'ned; that

he did not work any following this for a week or two,
[21] and then only for one day; that in July, he went to
Richmond, this trip having been taken upon the advice
of Mr. McCorkle, the superintendent: that Mr. McCorMe's

brother, S. V. McCorkle, accompanied him to Richmond; that
a short time after the accident Mr. McCorkle told him

he

would get $10.50 a week and expenses; that one McClain was
foreman, and that he told him of the accident as soon as he
saw him thereafter: that "three or four days following his re

turn from Richmond he went to the hospital at Richlands,
and was there operated on, that this was done at the sugges
tion of Mr. McCorkle: that he paid part of his own expenses

to Richmond and the McCorkle Lumber Company paid part;
that he himself paid Dr. Williams $75.00 for the expense of
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the operatiion at Eichlands; that this operation was in Jn]
1920, and that he remained in the hospital sixteen days after
it; that thereupon he returned home and stayed two weeks,
after which he went to Clinchport, where he was again oper
ated on, and remained in the hospital there twenty-eight
days; that the employer did not know that he had gone to
Clinchport; that about February 1, 1921, he returned home,
and three or four weeks later, went to work for the McCorkle
Lumber Company as watchman at a wage of $3.20 a day, but
was not well at this time; that he continued working for the
McCorkle Lumber Company for three or four months, and
then went to work for the Eitter Lumber Company on the

carriage, which was the work he was doing when injured;
that his wage with them was $3.25 per day, which was later
raised to $3.50, which was his wage at the time of the hear

ing, he having worked for the Bitter Lumber Company ever
since; that he is unable, however, to work without extreme inconvenience, arid any lifting or anything of the
sort causes pain ill his side; that at the time of the
hearing he had not fully recovered, but was better; that his
side pains hiTn gTeatly if he attempts to lift anything, and
that he has lost some thirty pounds in weight since the acci
dent ; that he wears a truss and has had to do so ever since he
was operated on at Richlands, as he has a hernia; that he
never received any checks for compensation money from the
insurance company and has no recollection of signing a final
receipt; that at one t'me he asked his employer if he was ever
going to get any insurance money, and he said: "I don't
know; we will have to wait until the insurance man gets
here"; that he did get money along, but d^d not know where
it was coming from; that he did not ta^k to the representative
of the insurance company himself at all, but that he asked Mr.
McCorkle if the representative of the company had come, and

[22]

that he replied that he was there and that he would talk tx)
him himself; "that he imagined that the money he had received
from time to t'me was coming from the company, but did not
think it was being pa'd him as compensation.
In reference to the claimant's signature upon the final
receipt, it has been carefully compared with his signature
upon the application for hearing, and the Commissioner is
satisfied that it is his genuine signature. It is. therefore,
found to be the fact that claimant did -sign the final receipt
which is in the Commission's file.
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Dr. Thomas McNeer testified. Before setting out the
STibstance of his testimony, the Commissioner deems it proper
to state that in his opinion a great deal of weight
[23] shonld be given to this testimony; Dr. McNeer saw
the claimant shortly following the accident and again
examined him on the day of the hearing. He testified that
the claimant came to see him in Jnne, 1920, and told hi"^ that

a few days before he had received some sort of injury or ac
cident while in the employ of the McOorkle Lnmber Com
pany; that claimant further told him he was on a log carriage
when it struck something and threw him, and his right lower
abdomen struck the gear; that he found upon examination
that claimant's entire abdomen was rigid and fairly tender.

The following is taken from Dr. McNeer's testimony in this
connection:

"I was at a loss to know just what conld be causing
all this soreness and I made a fluroscopic X-ray of his ab
domen but I could not find out anything definite with that.
I was under the impression that he might have had some
separation of the intestmes or severe bruises probably
that caused traumatic inflammatory condition of the in

testines. I don't think he stayed in the hospital any
length of time.

I don't remember whether he was in

there overnight or not, but I don't think he stayed in the
hospital overnight. I gave him some simnle instructions

probably as to how to take care of himself, I don't know
whether I insisted on him staying in the hospital or not.
I made a report to Mr. McCorkle in the form of a letter

at that time, I did not take the matter up with the Mc

Corkle Lumber Company before I gave him the treat
ment but I did make a report I think to them afterwards.
I haven't a copy of that letter. I don't remember exact

ly what my report was, I may have stated I thought his
condition was probably due to the blow he received a few
days previous.

"0. How long after he was at the hospital was it
until you sent the report!

"A. I don't remember, within a, day or so, I gave
that letter to Mr, Hamilton. I ^ave the letter or report
to him and he carried it to Mr. McCorkle.''

His conclusion was, as set out above, that claimant
[24] had a traumatic inflammatory condition of the abdo-
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men as a result of the accident.

There were no exter

nal evidences of the injury, and the claimant, at that time, was
not ruptured.
Dr. McNeer was requested by the Deputy Commissioner
to examine the claimant on the day of the hearing. He did
so, and the following is his testimony as to his findings:
"The claimant has a post-operative hernia or rup
ture in the right lower abdomen. I might say he has two
and both of these have appeared since he was operated
on and they are post-operative, that is as result of the
operation. The left side is normal except there are three
scars from abdomen operations. They can be explained
in this way, after some operations it is necessary to drain
the abdomen, and of course, that in closing there at times
leaves a weak layer of fascia over the wall of the abdo
men and the intestines in time tend to protrude through
that.

''Q. And that will cause hernia?
''A.

Yes.

''Q. Should that be corrected?
' *A. Well, I think that should be, but it would be a
rather difficult procedure, that would have to be dissect
ed away and the fascia brought over and . sewed down.
That would be more difficult than an ordinary opera
tion.

"Q. What effect does that have on him?
''A. Probably give him discomfort and necessitate
h'm wearing a truss, about the usual effect of hernia.
''Q. Dr. McNeer, if it be true that this man has
been somewhat disabled from the time you saw him and
has undergone an operation for appendicitis and under
gone other surreal treatment and is now in somewhat a
weakened condition, I say if that be true, can you connect

that with the lick that he received and which he complain
ed to shortly afterwards, the general condition, appendi
citis and other condition?

[25]

"A.
"Q.
"A.
"Q.
"A.

Indirectly I think so.
What causes appendicitis?
Infection of the appendix.
What may cause infection?
Germs, pus forming germs. •

"Q. Is the cause of appendicitis in any way con-
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nected with trauma?

"A. As to the cause it is not, but it miay light it up,
if there is lowered resistance it might allow the germs to

start their growth and produce appendicitis, that is by
lowering the resistance of that particular organ.
"Q. . Is it unusual in a case where a man has receiv
ed a blow in that region for him to later develop appen
dicitis?
"A.

It is unusual.

"Q. Extremely unusual?
''A. It is rare, it is a rare occurrence.
'' Q. Suppose that a young man about 20 or 22 years
old of previous good health, and this without regard to
this man in any way, should report to you and tell you
he had received a lick in the appendix region, you exam
ined and found some evidence of rigidness and evidence
of trauma, in that region, and later he did develop appen
dicitis, what would you attribute that to?
"A. I would consider very strongly that the trauma
had lighted up appendicitis.
*'Q. As I understand the result of your experience
with this man based on your medical knowledge is that
you consider that the lick really caused the condition that
he is suffering of, is that correct or not?
'*A. If this man had been perfectly normal, that is
as far as his appendix was concerned and there being no
germs present I don't believe an injury of that sort would
start up real trouble. It is possible, though, to bruise a
part, we will say the intestines, it would be hard to bruise
the appendix itself because of the location; it is pretty
well protected, but I can't help but believe that he must
have had some slight infection of his appendix before the
injury happened, but not enough to give him much trou

ble and then the blow has probably been severe enough
to cause considerable infection and inflammatory reac
tion around the region of the appendix which caused

[26] the trouble to light up and produce real appendicitis.
It is also possible that he may have had some pus for
mation in this appendix area and a blow would produce
peritonitis or a general inflammatory condition of the en

tire abdominal cavity: Of course, a blow severe enough
over the entire abdomen would have given him the same

condition. I^ don't think he had any active peritonitis
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when he came in or it would have killed him or sent him

to the hospital within a week or ten days after the in
jury."

In reference tio the claimant's general condition and the
extent of his disability, Dr. McNeer stated:

''The examination is generally negative except in the
lower right abdominal region. In other words, he seems
to be normal except in the region in which he has been
operated on and in which he says he was injured. There
are scars in the lower abdominal region, there are three
scars, the most evident one is in the right lower abdomen
at about the middle at which they are supposed to have
operated for hernia, and there is probably hernia in the
right inguinal region. This latter hernia I was not able
to observe, I did not make any extensive examination, but
I feel sure that there is hernia in this region. There is
some tenderness and soreness in the right lower abdo
men around about the region of the hernia and incision.
There is no tenderness or soreness of any notice about
the incision in the left lower abdomen or in the center of
the abdomen. In order words the hernia trouble seems

to center in the right lower abdomen. There seems to be
a general lowering or dropping of the intestinal tract,
that is, there is a bulging of the lower abdomen and a

sinking in of the upper abdomen. This is probably a re
sult of adhesions about the intestines in the lower abdo

minal walls wh^ch is a fairly common condition, this low
ering of the intestines after extensive abdominal opera
tion.

"Q. How does it affect his general physical ability
for common labor?

"A. I think he is able to perform selective ordinary
common labor, that is nothing too heavy that would cause
any severe strain on the affected parts. There is likeli
hood of the hernias enlarging or pushing through the ab
dominal walls and probablv producing strangulation.. I
think he is able to do selective forms or ordinary labor to
which there is not much straining attached."
Dr. McNeer further advised against an operation for the
hernia at the time of the hearini?, ho beinsr of the opinion
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'•

that it would be unsafe.

A letter was introduced, wliich was written under date of
January 11, 1921, by Dr. McNeer to the insurance company.
This letter is as follows:

"Date, Virginia,
January 11, 1921.
"American Mutual Liability Ins. Co.,
Richmond, Virginia.
Attention;—^Henry J. Decker..
"Dear Sir :

"Your attached letter: Probably a resume of the
case will be of some value to you. Mr. Hamilton came
to me of his own accord several months ago, stating that

a few days previously he had sustained an injury to his
abdomen by being on a runaway truck which stopped
suddenly and the force of the blow caught him in the ab
domen. He was complaining of general abdominal pain,
and considerable rigidity of the abdominal muscles.

gave him

I

and made a fiuroscopic examination (no

plate was made), but could find no obstruction or other

pathological condition other than t^at of general abdom
inal contusion.

"Later I understand he was sent to Richmond and

there an opinion was given that it was appendicitis. I

could not agree with this diagnosis. I think he was oper
ated on for appendicitis. I have no record of such.

"Thos. McNeer, M. D.
"P. S. Mr. Hamilton paid this bill.'*

The evident inference from the above testimony is that
Dr. Vonderhoof diagnosed the claimant's case as appendi"
hours, but got worse and seemed to have stomach trouble;
the letter from the insurance company to the Commission,
quoted above, and to have furnished the ground for the posi
tion taken that the claimant's condition was not due to the
accident.

M. R. McCorkle testified that he is Secretary and Manag'er of the MoCorkle Lumber Company, and was such in

1920; that the accident occurred May 1, 1920; that following
the accident he suggested that claimant go to Dr. Mc[28] Neer, although he had not at the time been informed
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of an accident; that some two or three weeks previous
thereto the claimant had complained of bad health; that on
May 1st he did not report for work in the forenoon, but at

nbon he was better, and worked that afternoon; that about
5 p. m. the sawyer bumped the carriage and threw claimant
over against a lever whereupon he stopped work; that it was
a day or so later when he suggested that claimant go to Dr.
McNeer; that claimcmt go to Dr. McNeer; that claimant did
so, but later returned to work and worked six or seven days,
that in the month of June he worked sixteen days and seven
hours, but got worse and seemed to have stomach trouble
thereupon he decided to send the claimant to Richmond for

diagnosis by Dr. Vanderhoof. This was done, the claimant
being accompanied by S. V. McCorkle, a brother of witness.
After his return from Richmond the claimant did not appear
to improve, so the witness decided to send him to Dr, Wil
liams at Richlands, for operation. Upon receipt of certain
reports from Dr. Williams, he made an investigation and
found that the claimant

probably had had an accident*'?

tliereupon he made a report of the same to the insurance company.

Under the testimony outlined above of the claimant, Dr,
MjcNeer and Mr. McCorkle, the Commissioner concludes that
the claimant's testimony that the accident occurred in June
is the more probable. It will be noted that Mr. McCorkle did
not hear of the accident until after June. His testimony as
to! how and when it occurred is' obviously based u^on infor
mation obtained in the course of investigatio*n made after
Dr. Williams' report was received. On the other hand, the
claimant states positively that it occurred in June, and in this,
I
he is corroborated to an extent by Dr. McNeer's testi[29]

mony. Dr. McNeer states that he examined the claim
ant in June, and at the time, was told that the accident

was only a few days before. It appears more probable, there
fore, that June is. correct. If Mr. McCorkle is correct in his

testimony that the claimant worked sixteen days and seven

hours in June (aiid he must have been referring to his records
t& have spoken so positively), then it appears that, allowing
for Sundays, June 18th, the day set out in the claimant's ap
plication,: is probably correct.
The Commission finds as a fact that the accident arose

out of and hi the course of claimant's employment, and that
it occurred June 18y 1920=.

04

There was no contradiction to claimant's testimony to
the effect that he sustained the accident as related by him.
Continuing with Mr. McCorkle's testimony:
His investigation revealed the fact that the sawyer in
charge of the work on which claimant was engaged did have

knowledge of the accident. As set out above in claimant's
testimony, he stated that he informed the foreman immediate
ly thereafter. The report which Mr. McCorkle made to the
insurance company was stated by him to have been made on
August 9th. Evidently, therefore, it was only three weeks
or so beyond the thirty days following the accident before Mr.
McCorkle himself knew of it.

The claimant's immediate su

perior knew of it in much less time. No prejudice to employ
er's right was shown to have resulted, and the defense as to
this is without merit.

Mr. McCorkle further testified that claimant returned to

work on February 20, 1921. He stated that he sent the the
claimant to Dr. Vanderhoof because it was the com-

[30]

pany's policy to take care of its employees, whether
liable or not. But he also says that he told the claim
ant that he would be covered by the compensation insurance

the company was carrying. This testimony tends.strongly to
corrobate the claimant in his statement that he was told he

would get compensation during his disability, and further
furnishes an extremely reasonable basis for his belief that the
case was being handled as the compensation law provides, and
lends weight to his explanation of why no report was made
of the accident to the Commission.

Mr. McCorkle confirmed the statements contained in the

letter of the insurance company to the Commission to the ef
fect that it paid $502.00 as hospital expenses, and $175.00 as
compensation, stating that this was in the nature of a com
promise reached by himself and the insurance company. The
compensation was intended to cover 17% weeks, at the rate
of $10.00 per week (this being the maximum allowed at that
time), and was half the period from the date of the accident
until the date of settlement, and they fignired that the medical

and hospital bills were not incurred during the thirty days
following the accident, and that, therefore, their assumption
by the insurance company and payment of 17^^ weeks' com
pensation was a fair settlement.
The claimant and Mr. McCorkle appeared to be at issue

as to whether or not Mr. McCorkle was authorized by the

• "
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claimant to make this settlement. Eegardless of which is cor
rect, the view is taken that the settlement was made as above
outlined, and that upon its face, it is not in conformity with
the law.

It further appears that all the money received was
paid to, and taken by, the McCorkle Lumber Company.
The claimant, as set out in his testimony, says that he
paid part of his expenses to Richmond, and $75.00 to Dr. Wil
liams, together with Dr. McNeer's bill. The employer does
not deny this. During the thirty days following June 18th,
however, the bills incurred and paid by the claimant were the
expenses to Richmond, the $75.00 paid Dr. Williams and Dr.
[31]

McNeer's bill.

H. J. Decker, the attorney and adjuster for the insurance
company, took the stand, and testified that the accident was
reported to them under date of August 9, 1920, and received
on August 20th; that he thereupon made an investigation and
decided it was a case of appendicitis. He, however, added
that there "seemed to be some merit in the case and I decid

ed to agree to pay the man's medical expenses and compensa
tion up to that date, believing that would close the matter en
tirely." He also added that business reasons were the actu
ating motives

''It was, therefore, just a business agreement pure
and simple on my part, simply tending to keep up the
good feeling between the insurance carrier and the em
ployer in this case, and also with the free feeling among
the employees of the McCorkle Lumber Company."
Mr. Decker also stated that he did not see the claimant
upon the occasion of his visit, although he called at his home
and talked to his mother, and was of the impression that the
claimant was in the hospital at the time.
Upon the above testimony, the Commissioner concludes
that the following points are established:

[32]

First: An accident on June 18, 1920, followed by
complete disability to February 20, 1921, since which
time there has been a partial disability.

Second: Knowledge of Mr. McCorkle, the head and man
ager of the employer company, of the accident within two
months of its occurrence, and Imowledge by claimant's imme
diate superiors of the accident within a very short time after

it occurred, and no prejudice to employer by the delay of
knowledge of its general manager.

Third: Assumption by employer of direction of medical
attention to claimant, including suggestion that go to Dr. McNeer, sending him to Richmond for diagnosis, sending him
for operation at Richlands and payment of a considerable
portion of the expenses of these things. .
Fourth; Statement to employee that he would be taken
care of by the compensation insurance the company was
carrying.

Fifth: A report by the employer to the insurance carrier,,
on August 9, 1920, of an accident.

Sixth: Payments of various sums of money by the em
ployer, the amount of which is not definitely shown, nor the
exact purpose of such payments.

Seventh: Reliance of employee upon the statement that
he would be taken care of during his disability, and failure
on his part to file a claim for compensation sooner, be[3S^] cause he thought the case was being handled accord
ing to the compensation law, and relied on the state
ment made by the employer.
Eighth: A visit by a representative of the insiiranee com
pany and a settlement made between the company and the
employer, the claimant not being present, and the insurance
company's representative not having interviewed him, and

the taking of a final receipt from the claimant, which receipt
was to have been mailed to the insurance company, but was,
by mistake,, sent" to the Industrial Commission,

The settlement included payment by insurance company
to employer of $502.00 hospital bills, and $175.00 compensa

tion, at the rate of $10.00 per week, for 17^ weeks, although
according to employer's own contentions, claimant had been
disabled from somewhere near the middle of June, 1920, to

February 20, 1921, a period of approximately eight months,
or 32 weeks. In making this settlement, employer and insur
ance company stated that they did not think any part of the

medical expenses had been incurred during the thirty days
following the accident C.the period during whick they were re
quired at that time to furnish it). The proof shows, however,,
that practically all of the expenses, with the possible excep-
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tion of the operation at Clinchport, were incurred within 30
days following June 18th, and, at any rate, that all of this was
done at the instance of the employer, and, therefore, properly
a part of the charges against the insurance company.
It will thus appear that the first two defenses inter[34] posed, namely, ''No-accident arising out of and in the
course of employment," and Failure to notify the
employer of the accident within thirty days," have been dis
posed of by the above Findings 6f Fact adversely to the em
ployer.
The remaining defense: "That the claim is barred by
limitation," will be treated under
Conclusions of Law.

The case presents a peculiar situation. As set out in the,
Findings of F^ct, it is beyond question that the application
for hearing was filed over two years after the accident. The
Commissioner, however, is of the opinion that the course of
conduct adopted by the employer and the insurance carrier
in the case is equivalent to an agreement having been entered,
into with the claimant for the payment of compensation. They
do not deny that he was told that he would be paid compensa
tion, and they took a final settlement receipt from him upon
the form approved by the Industrial Commission. They did
not, however, enter into a written agreement to pay compen
sation, but, by their conduct, certainly led the claimant to be
lieve that such an agreement had been made, and his testi
mony that he supposed the case was being handled according
to the compensation law, appears thoroughly reasonable in
view of these facts.

It has been frequently held by the Commission that when

an agreement has been duly entered into between the parties,
and an award issued thereon, that this has all the binding,
force and effect of an award issued after a formaV hearing
before the Commission.

See Caudell v. Virginia Railway & Power Company,
3 Opinions Industrial Commission, 154.
Wliile, of course, no formal agreement was entered into

[35]

in this case, there was without question an agreement,
and the Commissioner is of the opinion that, under the
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peculiar circumstances of this case, it should be held to con
stitute an agreement such as is contemplated by the Compen
sation Act.

If this be true, then the statute of limitation defense
does not apply. It is a well settled principle of the compensa
tion law that;

"After an award, and during the whole compensa
tion period applicable to the injury in question, the rela
tion of the Commission to the award is similar to that of

a court to a judgment during the term at which it is ren-«
dered."-

See Thompson v. Towle (Conn.), 120 Atl. 503.

A total disability may entitle a claimant to compensation
for a period of 600 weeks, under the provisions of section 30.
A partial disability may entitle him to eompei\sation for 300
weeks, under the provisions of section 31.

However, should this view not be correct, it is felt that
the claim should not be barred for still another reason;

It is true that Section 25 of the Act provides that a claim
shall be barred unless it is filed with the Commission within

one year from the date of the accident. It is also true that

the Commissionhas frequently held that this provision should
be strictly construed.

See Comptom v. Appalachian Power Company, 4
Opinions Industrial Commission, 71;
Estep V. Stonega Company, 4 Opinions Industrial
Commission, 91;

Brooks V. Jefferson Realty Company, 4 Opinions Industrial Poinmission, 317.

[36]

However, it has also been held by the Commission that

the doctrine of estoppel may be invoked in proper cases to de
feat the running of the statute.

'

. See Kiser v. Clinchfield Corp., Vol. 3, No. 11, page

179, Adv. Sheets, Opinions Industrial Commission, 1923.
In the last named case, the facts were that the claimant

had suffered from an emission of dangerous gas and had al

most immediately thereafter complained to employer's phy-
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sician, who had treated such complaint lightly, and had, in ef
fect, indicated that no danger was involved. Claimant re
newed his complaints from time to time, and finally, when he
was examined by the company's physician, he was found to
be afflicted with tuberculosis in an advanced state.

In the

meantime, more than a year had elapsed. The Commission,
however, held that the claim was not barred, the employer
being estopped to set up the bar of the statute.
In the present case, it seems to the Commissioner there
are equally strong, if not stronger, reasons for invoking the
doctrine of estoppel. In this case, the employer and insur
ance carrier chose to settle the case according to their own
ideas. So far as the record shows, nothing would have been
reported to the Industrial Comm-ssion at the time of the ac
cident, had not the claimant, by mistake, mailed the final re
ceipt to the Commission, instead of the insurance carrier.
The employer made a report of the accident to the insurance
carrier, but insurance carrier chose to make settlement in ac
cordance with its own ideas, and ignored entirely th-e Com
mission.

"While the fact is that the whole transaction took place
when the compensation law was new, and probably
[37] would not occur again today, at the same time this does
not alter the fact that it was done. When an employer
and an insurance carrier choose to exercise their own dis

cretion in making such a settlement, the Commission feels
that they must do so at their own risk.

It is further to be observed that all the compromising
which was done was at the claimant's expense. The full
amount of the hospital bills which the employer had advanced
was paid, but only VlV^ weeks' compensation was allowed.
It would be most unequitable and utterly antagonistic to
the whole operation of the compensation law to hold the

claimant precluded under such conditions from making the
claim when this situation developed.

The Commission, therefore, holds that the employer and
insurance carrier are estopped to set up the running of the
statute.

No payment except the $502.25 hospital expense is set
out in the final receipt quoted at the beginning of this opin
ion. However, both employer and insurance carrier testify

that 17^ weeks' compensation was paid, and claimant admits
the receipt of some money from time to time from employer.
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A credit of this 17^ weeks' compensation will, therefore, be
allowed in the award hereby directed.
Award.

An award will be entered in claimant's favor for compen
sation at the rate of $10.00 per week, from Jnne 18, 1920, to
February 20, 1921, inclusive, subject to a credit of 17^

weeks already paid.
Disability having been partial since February 20.
1921, the claimant, under the provisions of section 31,
is entitled to half the difference in his wage previous to the
accident and since. The testimony, furthermore, as set out
in the Findings of Fact, clearly indicates that the claimant
[38]

has not been able to do the work he did previous to the injury.
His wage previous to the accident, as testified to by him, was
$36.00 per week. His wage from February 20, 1921, until
September 1, 1921 (which is the period claimant testified he
worked for the McCorkle Lumber Compaity)', was $19.20 a
week. During this period, therefore, he is entitled to com
pensation at the rate of $8.40 per week, which is half the dif
ference between his earnings at this time and before the acci

dent. From September 1, 1921, to the date of the hearing,
November 2, 1923, and continuing during the partial disabil
ity, the claimant is entitled to compensation at the rate of

$7.50 per week, as his wage has been at the rate of $21.00 per
week; the total payments, however, not to exceed a period of
three hundrd weeks from the date of injury.
An additional award will also be entered in claimant's

favor for the $75.00 paid by him to Dr. Williams, for the
amount paid by him to Dr. McNeer and also the amount paid
by him toward his expenses to Eichmond.

The claimant having been represented at the hearing by
Gr. Mark French, Attorney, a fee of $150.00 will be paid the
said G. Mark French, out of the award herein directed.
The defendants will pay the costs.

[39]

Findings of Fact.

This case was originally heard before Deputy Commis
sioner Miles at Dante, Virginia, on November 2. 1923. Fol

lowing that hearing, an opinion was rendered by Commis

sioner Boiling H. Handy, on December 7, 1923, awarding
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Dr. W. R. Williams followed Dr. Rogers^ and gave a de
tailed history of the case leading up to the operation. Claim
ant was operated on the day following his admittance to the
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The Conmiission does not feel that it is essential to go
into the question of the traumatic condition, it having been
shown to its satisfaction that the condition of claimant was

brought about as a direct result of the accident sustained by
him on June 18, 1920.
After consideration of all the evidence taken in the case

and the other documents comprising the record thereof, the
full Commission is of the opinion that the findings of fact and
the conclusions of law as set out in the opinion of Commis
sioner Handy attached to the award made on January 7,1923y
are correct, and the ^ame should be, and they hereby are, af
firmed and made the findings of fact and conclusions of
[41] law of the full commission.
The award based on said opinion, and bearing date
of January 7, 1923, is approved and confirmed by the full
Commission.
2-27-24
ESF

Elmer Hamilton, Claimant,
i[42]

vs.

Claim No. 20463. •

McCorkle Lumber Company, Employer, American
Mutual Liability Insurance Co., Insurance Carrier,
Decided February 27,1924.

Claimant appeared in person and by G. Mark French,
Esq., Clintwood, Va., Counsel.

Defendant represented by S. S. P. Patteson, Esq., Attor
ney at Law, Counsel, and Mr. Henry J. Decker.

Hearing before full Commission at Richmond, Virginia,
January 9, 1924, followed by a hearing before Deputy Com
missioner "Wade M. Miles, at Bristol, Virginia, on January
31,1924.

Opinion by Chairman C. G. Kizer.
*

The testimony and record in this proceeding has been
forwarded to the Commission pursuant to the statute for such
cases made and provided for its consideration and detomilnation. Upon a full consideration of the evidence and of
the entire record in the case, the Commission makes the fol
lowing
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[43]

INDUSTRIAL COMMISSION OF VIEGINIA
Eichmond.

Claim No. 20463
Case of Elmer Hamilton.
Notice of Award.

Date, March 3, 1924.
To McCorkle Lumber Company, Employer, Nora Virginia;
and Elmer Hamilton (Employee), Nora, Virginia; and
American Mutual/ Liab. Ins. Co. (Insurance Carrier),
1215 Mutual Building, Richmond, Virginia:
You are hereby notified that a review was held in the
above-styled case before the full Commission at Richmond,
Virginia, on January 9, 1924, and further evidence taken be
fore Deputy Commissioner Wade M. Miles at Bristol, Vir
ginia, on January 31, 1924, the entire record being reviewed
by the full Commission and a decision rendered on®February
27, 1924, confirming in all respects the Findings of Fact and
Conclusions of Law of the hearing Commissioner and the
award issued thereon under date of December 11, 1923.
The employer is therefore directed to pay all compensa
tion past due under the award of this Commission dated De
cember 11, 1923, and to continue the payment of compensa
tion as directed therein.

INDUSTRLA.L COMMISSION OF VIRGINIA,
C. G. KIZER, Chairman.
Attest:

A. C. SMITH,
Secretary.
ELMER HAMILTON
McCORKLE LUMBER CO.
AMERICAN MUTUAL*
S. S. P. PATTERSON*
MARK G. FRENCH*
WADE M. MILES*

State of Virginia,
City of Richmond, to-wit:

I, A. C. Smith, Secretary of the Industrial Commis-

[44] si&B: o# "^-rgima, hereby certiiEy that the foregomg ar©
true and correct copies. q£ the award, findings of fact
and conclusions of law and other matters pertinent to the

questions at issue in Claim No. 20463, Elmer Hamiiito;^,cJaim^-.
ant, against McCorkle Lumber Company, employer^, ai^x
American Mutual Liabl. Ins. Co., insurance carrier, as the
same appear on file andi of. recordLin this office.
Given under my hand and the seal of the Industrial Com-

missit®.: of Yicginift, thi.9 the 12th day of March, 1924.
A. G. SMITH). SerasataByji^, ^ . •
Industrial Commission, of Virginia.
i

Virginia:
In,thQ CirQuit. Court: of. Dickenson County^.

Elmer Hamiltour,

[45]j

vs;

Glaiinant

6rd^.

A'meiifcanr Mutual'Liability Ihsuranoe" Coj, Defendants,
and- MfcCbrkle Lumber •Co:
AppeUantsi
Tjljisnd^ came.4he American.Mutual Liability Insurance?
QoiEKipftny and ^the McGorkile Lumber by.counsel^. and. by leaver^

of Court,^ filed; itSiixe(tition fonan ap^e^ from^an award of. tha.
IMwatrifttCommdssjonj of^Virginiaventered on March 3, 1924,

ill the aboverCaiitioR^ -casetherein idependingj and it appear

ing, to.the^-sati^aetion of. the. Court.that:due aaad proper-no.tice has been given the claimant ElmersHamiltonipursuant ta>
Sec. 61 of the Workmen's Compensation Act, and the '*Rules
of the-Sttpreme-Cburt of^ AppealS''"prescribed'by order of

the-Stipreme'Gburt-of^Appeals entered on March 28,1919, up
on consideration whereof the petition of said app,ellants it is

considered that the said appeal be and the.' same is^ hereby
granted and "the cause docketed for hearing, and'upon motion
of Elmer-Hamilton by counsel, the cause is hereby continued
to thV next term ^of5this courti

American! MtjiualfLiabilifeyv Insurance Company, In
surance.QaErier, and^ McCorkle Lumber Co., Appellants
vs.

Order.

Elmer Hamilton, Employee, Claimant &Defendant dn Appeal;"
This day this case came on to biB heard Tipon thfe pe, titjoni.oftAmeuiQan' LiabilityvlnsHnaHce -Company, car-

(>5

tier, and McCorMe .Lumber Company, employer, for an aj)peal, from the decision of the Industrial Commission of Vir^nia entered upon the 11th day of December, 1923, and upon
the answer thereto filed by Elmer Hamilton, claimant in this
industrial case, and upon notice of the filing of said appeal
duly served upon claimant Elmer Hamilton and upon the
appeal granted by the Circuit Court of this County and upon
the argument of counsel upon both, sides and upon considera
tion whereof the court being of the opinion that there is no
valid ground for said appeal and that the decission and judg
ment of the Industrial Comm^'ssion is proper and correct in
every particular it is adjudged, ordered and decreed that the
opinion and decission of the IndustmZ Commission in this
case be and the same is hereby affirmed in each and every
particular, and this appeal is ordered dismissed at the ^g&t

of the jietitioners Am^ican Mutual Tnahilify

pany and the

f^nn-

Tiiimber Company.

Thelaw^.ving the defended party 30 days in which to
perfect an appeal to the Supreme Court of Appeals of this
State it is ordered that the Clerk of this Court forward a copy
of this order to S. S. Patterson, attorney for American Mu
tual Liability Insurance Company, at 12-9-10-12 Mutual Build
ing, Richmond, Virginia, and thatsan stay of execution is
granted for 30 days the purpose of appeal if the petitioners
are so advised.

End of Complainant's Exhibit I Filed With Bill.
[47]

G. MARK FRENCH

Lawyer.
Clintwood, Va.

Aug. 25th, 1924.
Mr. S. S. P. Patterson,

Attorney at Law,
Richmond, Va.
Dear Sir

Elmer Hamilton v. McCorkle Lumber Co. &

American Mutual Liability Insurance Co.

I am glad to notice that you have abandoned your idea
of appeal in the above case and have failed to present the

G6

record for appeal witliin the 30 days granted by law and I
hope are ready for an immediate settlement.
There is a small settlement of expenses betweemme.and
my client and he is no longer residing at Nora,. Virginia, as
a favor I would like for you to send his check to me here at
Clintwood.

I will have him endorse it in the usual cpurse.

Sorry you did not attend our last hearing in. person and
thus missed seeing our city.
Yours very truly,

Or. MAEK PEENCla.
Complainant's Exhibit II.
[48]

Complainant's Exhibit III.
Filed With Bill.

WESTERN UNION TELEGBAM.

Aug. 28, 1924. 8:32 A.M.
XB62 13 Collect

Clintwood, Va., Aug. 27, 5:30 P.
S. S. Patterson,

Care Mutual Bldg., Riclmiond, Va.

Industrial Commission confirms July twenty-fourth case
Hamilton against McCorkle Lumber Company.
W. E. RASNICK.

[49]

W. E. RASNICK

Complainant's Exhibit III.
August 26, 1924.

Mr. W. E. Rasnick,

Clerk of the Circuit Court of Dickenson County,
Clintwood, Virginia.
Dear Mr. Rasnick:

In re: Elmer Hamilton v. McCorkle Lumber Co. and

American Mutual Liability Ins. Co.

I received this morning from Mr. G-. Mark French, at
torney for Elmer Hamilton, a letter in which he indicates that

•
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Judge Burns had decided the above case adversely to the in
terests of my clients, the American Mutual Liability Insur
ance Company and McCorkle Lumber Company.
The case was appealed from an award of the Lidustrial
Commission and was argued at the June term of your court
on July 8th. I have received no notice that the case has been
decided and intended to appeal from any adverse decision.
"Will you please advise me whether the court has entered
'any order affirming the award of the Industrial Commission
and if so, on what date the order was entered? I wiU be ob
liged if you will wire this information at my expense and send
me a copy of the order with your bill and I will iromediately
forward check to cover.

Very truly yours,
S. S. P. PATTESON,
Associate.

JHR:H.

Complainant's Exhibit III.

In the Circuit Court ofl Dickenson County.
American Mutual Liability Insurance Company and
McCorkle Lumber Company, Inc.
Complainants
vs.

Demurrer.

Elmer Hamilton,

Defendant.

The said defendant Elmer Hamilton says that the com
plainant's bill is not sufficient in law and assigns as grounds
for his demurrer as follows;

[50]

(1.) That no misconduct has been brought hpme to
the defendant Elmer Hamilton in regard to failure of
complainant to prosecute his appeal. To enjoin a judg

ment there must be fraud or misconduct that has misled the

complainant.

(2.)

Mistake of law, i.e. Complainant thinking they had

6 months to take their appeal when they only had 30 days is
a mistake of law and can give them no relief in equity. The

compensation law law Sec. 61 states that upon appeal to Cir
cuit Court:

"The Judge shall hear and determine the case with-

in 30 days after the granting of the appeal if court be in
session, and if the court be not in session the court grant
ing such appeal shall hear and determine the case within
30 days from the beginning of the ensuing term."
It appears in their bill that the appeal was perfected on
the 2nd day of April, 1924. The July term of court by gen
eral law of this Commonwealth started upon the 22nd day of
June, 1922, and the court by above statute was compelled to
determine the case and enter its decision by the 22nd day of
July, 1924. Then by the statute quoted by complainant they
were entitled to 30 more days to perfect their appeal. That
is by the 22nd day of August, 1924, the complainants by the
general laws of Virginia were conlpelled to have their appeal
perfected. Evidently relying upon the 6 months stat[51] ute for appeals as it now turns out the complainant

took no action until after the 25th day of August, 1924.
(3.) There is no duty on the clerk to notify parties to
suits when they have been decided and a part of an order di
recting such notij&cation is surplusage and without legal ef
fect.

(4.)

That there was no appeal from the judgment of the

Circuit Court of Dickenson County, '©rginia, provided for by
law even within the 30 days. The statute allowing such ap
peal was repealed at the 1924 session of the Virginia Legis
lature which went into operate'on upon the 20th day June,
1924. See Acts 1924, page 484, section 61. No appeal after
that time provided for to the Circuit Court or from the Cir
cuit Court to the Supreme Court of Appeals.
5 Ees Adjudicate.

The Industrai Commission had jurisdiction of the par
ties and of the subject matter of this case to determine wheth

er the time for filing claim had expired or not. Upon appeal
the Circuit Court which is a court of general jurisdiction had
complete jurisdiction of the subjeiet matter and of the parties.
It has decided that it had jufisMction. This is . one of the
questions of which it had jurisdiction and by the exhibits
filed with complainants bill is the only question submitted to
the court. It decided it did have jurisdiction. This decision

ii' iE0>t5 a^peal€(^ from is foarerei?' dimsire ofi IM® poinitr It is
an adjudication.
"The rule as laid down in the Duchess of Kingsron's
case is that judgment of a~court of concurrent jurisdic
tion directly ujpoiii the poiioi, isy as a plaeaiy a bai; or: asL evid'ene.ei. eonidtasiFe between the samfi parties^ upon, thff
same matter^ diarectfy in. questiioiL in. amather eoiinrt^" 20'
Howell St. Trials, 355, 558. Extract from Va. and W.
[52] Va. No. 6 at page 268.
"As said by Judge Tucker,, 'The law has wisely establisiied the rule that "'•interest KepuMfca Bes- Adjudicata Non RecindT.''' " 6 Va. and W. Va., pagiff 268.
"•Price against Campbell, 5 Cal' 117. Public policydemands that there' should be an end to litigation and
• hence the lair adoZ^ts another maxim that Interest Re-

publicae uy sit fini litium." 6 Va. and W. Va. 538.
7.

That the Court did have jurisdiction regardless of the
judgnient on this point and that the Supreme Court, of Ap
peals would have held that the application for hearing was.
filed in t'me or was waived or estoppel had worked in the
case and. that Claimant Elmer Hamilton is>entitled to his. conai-

pfensation.

ELMER HAMILTON,
Defendant.

By G. MAEK FRENCH,
Counsel.

On the back the following is written:

"Received and filed this Oct. 9tfe, 19^4
W. E. RASNICK,
Clerk."

In the* Circuit Court of Dickenson County.
Americatut Mutual Liabilirty Ini^urance Company and;
McCorkle Lumber Company, Incorporated, Compladnanta
vs.

Elmer Hamilton,

Demurrer.

Defendant

The said Defendant Eltoer HfanmttoH says thai the

i

70

"

complaints bill is not sufficient in law and assigns as grounds
for his demurrer as follows:

I.

There is adequate remedy at law and adequate relief can
be had at law by writ of prohibition, if the Industrial Com
mission had no jurisdiction or exceeded its jurisdiction.
n.

No misconduct has been alleged against the defendant
Elmer Hamilton. He has not been connected in any way with

the failure of complainant to perfect its appeal. To enjo^
the collection of a judgment the defendant must allege some
misconduct or misleading action by defendant. This they
have failed to allege.
III.

Mistake of law as to time for taking appeal, 30 days and
not six months can not give equity jurisdiction to set aside

judgment of Circuit Court. The compensation law states,
Sec. 61, that upon appeal to Circuit Court:
"The Judge shall hear and determine the case within
30 days after the granting of the appeal if court be in ses

sion, and if the court be not m session the Court granting
such appeal shall hear and determine the case within 30 days
from the beginning of the ensuing term."

It appears in complainant's bill that the appeal was per
fected on the 2nd day of April, 1924. By general law of this
State the next session of the Circuit Court of Dicken-

[54] son County would be and was June 22nd, 1924. The
court by above section must decide the case by July
22nd, 1924, and by general laws again the time for appeal to
-the Supreme Court ran out on Aug. 22nd, 1924. Their bill
shows that they made no effort to appeal before the 25th day
of August. "Ignorantia Legas excueat Nemo." By the stat
ute itself irrespective of any action by the clerk, the judge or

the defendant their time of appeal had expired before they
took any action.
(a)

There is no duty on Clerk to notify parties of the deci-

sion of their cases and an order providing for such notice is
surplusage in so far as the notice is concerned.
(b)

There was no right to appeal from the Circuit Court to
the Supreme Court after the 20th day of June, 1924. The
law providing for such appeal was repealed and went into
effect upon the 20th day of June, 1924. Acts 1924, page 484,
sec. 61.

[55]

IV.

Res AdjvMcata:
The Industrial Commission had jurisdiction of the par
ties and the subject matter of the original case for all pur
poses, including time for filing claim and substitutes for fil
ing claim. The act itself says:
''All questions arising under this act, if not settled by
agreement of the parties interested therein, with the approval
of the Commission, shall he determined by the Commission,
except as otherwise herein provided.'' Sec. 66, Industrial
Commission Act.
V.

If there had been appeal in due time the award of the
Commission and the judgment of the Circuit would have been
affirmed.

VI.

Complainants were negligent in not perfecting their ap
peal within 30 days and in not discovering that the case had
been decided.
VII.

An injunction can only be awarded to the enforcement
of a judgment for something that took place prior to or at the

•^1

iSme* of trial and can ntyt be afwar^d for Hiailjfeer happeninig^
after judgment smS- tJte^ a^ouiminen't of tfi© term^of Court.
ELMER HAMILTON.

By G. MARK FRENCH,
Counsel.

Virginian
At a Circuit Court continued and held for Bickenson

[56] County, Virginia, at the Court House thereof on ThurFday, October 9th, 1924.
Present, the same Hon. Judge presiding as on yesterday.
Virginia :
In the Circuit Court of Dickensoa Couaity.

American Mutual' Liability Insuraiice' Company and'
MoCorMe Lumber Company, Incorporated',
vs.
Order Denying^ Injunction.
Elmer Hamilton.

JShis cause came on this- day to' be> heard: upoB the orig^
nal bill of complaint filed herein by leave of coirrt by Ameri^
can Mutual Liability Insurance Company and McCorkle
Lumber Company, Incorporated, properly verified by affi
davit with certain letters, a telegram, and transcript of the
record of the appeal from the Industrial Commission, of Vir
ginia to this courty as exhibits with said biH,. on motion of
counsel for complainants for an injunction restraining the
said Elmer Hamilton, his agents and attorneys, from issuing,
or causing to be issued, levying or causing to be levied any
execution or other process for the enforcement of the award
•in his favor made by the Industrial Commission of Virginia,
and. affirmedi by this court" by order entered oa the 24th day
of July,. 192^, after du«; and proper notice? of the applieaticmf
for injunction had been given to the defendant, upon the de

murrer of Elmer Hamilton, defendant, and it appearing from
the allegations in said bill of complaint that Elmer Hamilton
was injured while in the employ of the McCorkle Lumber
Company on the 16th day of June, 1920, and that an applica
tion! for hearing before the- Industrial Commission of' Virgmia was filed on the ISIih day of June, 1M21
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TJpon. considfenatioii whereof; the conrt is of the opinion

[57]

that the complainants are not entitled to the relief

prayed for in said bill. It is, therefore, adjudged, or
dered ^d decreed that the application for injunction be and
the same is hereby denied.
A Copy, Teste:

W. E. RASNICK, Clerk.

[58]

Order of the Supreme Court Granting Temporary
Injunction.

American Mutual Liability Insurance Company and
McCorkle Lumber Company, Inc.,

Complainants,

vs.

Ehner Hamilton,

Defendant.

Upon the bill of the complainants and exhibits filed there
with, and for good cause shown by affidavits and otherwise
an injunction is awarded enjoining and restraining Elmer
Hamilton, the defendant, his agents and attorneys, from is
suing or causing to be issued, levying or causing to be levied,
any execution or other process, on the award of the Indus
trial Commission of Virginia in the case of Elmer Hamilton

against McCorkle Lumber Company, Incorporated, and Am
erican Mutual Liability Insurance Company, affirmed by the
Circuit Court of Dickenson County, Virginia, on the 24th day
of July, 1924. The foregoing injunction shall expire by its
owTi limitations, on the 24th day of December, 1924, unless on
or before that date the same shall be dissolved or enlarged in
the manner provided by law.
This injunction shall not take effect until bond be given
by the complainants or one of them, before the Clerk of the
Circuit Court of Dickenson Coiinty, with security approved
by him, in the penalty of $5,000.00, with condition to pay the
award and judgment aforesaid, and to pay all such cosrts as
may be awarded against the complainants, and all such dam
ages as may be incurred,, in case this injunction shall be diissolved.

(Signed.)
JESSE F. WEST,
Jiidge Supreme Court of Appeals of Va;
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To the Glerk, Circuit Court of Dickenson County, to ,be en
tered in the Chancery Order Book,

(Signed)

JESSE F. WEST.

October 11, 1924.

The Commonwealth of Virginia:
To the Sheriff of Dickenson County, Greeting:
We command you, that you summon Elmer Hamilton to appear at Clerk's Office of the Circuit Court of
the County of Dickenson, at rules to be held for the
said Court on the first Monday in November, 1924, to answer
a bill in chancery, exhibited against him in our said Court by
American Mutual Liability Insurance Company and McCorkle Lumber Company, Incorporated. And have then there

,[59]

this writ.

Witness, W. E. Rasnick, Clerk of our said Court, at the
court house, the 18th day of Oct., 1924, and in the 149th year
of the Commonwealth.

W. E. RASNICK, Clerk.
. By
, D. a
A Copy, Teste:
W. E. RASNICK, Clerk.
By
D. C.
On the back the following is written:

American Mutual Liability Insurance Company and
McCorkle Lumber Company,
Complainants,
vs.

Elmer Hamilton,

Decree.

Defendant.

Upon the bill of the complainants and exhibits filed there

with, and for good cause shown by affidavits and otherwise,
an injunction Elmer Hamilton the defendant his agents and
attorneys from issuing or causing to be issued, levying or
causing to be levied, any execution or other process, on the
award of the industrial commission of Virginia in the cause

of Elmer Hamilton against McCorkle Lumber Company, In-

iO

corporated, and American Mutual Liability Jnsnrance Com
pany, offered by the Circuit Court of Dickenson Coun[60] ty, Virgima, on the 24th day of July, 1924. The fore
going injunction shall expire by its own limitation, on
the 24th day of December, 1924, unless on or before that date
the same shall be dissolved or enlarged in the manner provid
ed by law.
This injunction shall not take effect until bond be given
by the complainants or any of them, before the Clerk of the
Circuit Court of Dickenson County, with security approved
him in the penalty of $5,000.00, with condition to pay the
award and judgment aforesaid, and to pay all such costs as
may be awarded against the complainants, and all such dam
ages as my be incurred, in case this injunction shall be dis
solved.

JESSE F. WEST, Judge,
Supreme Court of Appeals of Va.

To the Clerk Circuit Court of Dickenson County to be enter
ed in the Chancery Order Book.
JESSE F. WEST,

•

Oct. 11, 1924.

Teste: W. E. BaSNICK, Clerk.
By

A Copy, Teste: W. E. RASNICK,
Clerk.
Endorsed on back:

Executed by delivering a true copy of the within sum
mons together with copy of the injunction endorsed thereon

to Elmer Hamilton in person in Dickenson County, in writ
ing this 18th day of Oct., 1924.

L. D. MITLLINS,
Deputy for C. P. Fleming, S. D. 0.
The Commonwealth of Virginia:

To the Sheriff of Dickenson County, G-reeting:
We command you, that you summon Elmer Hamil-
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ton to appear at Clerk's Office of the Circuit Contt of
the County of Dickenson, at the rules to he held for
the said Court on the third Monday in December, 1924-, to an
swer a bill in chancery, exhibited against him in otir said
Court by American Mutual Liability Insurance Company &
^
McCorkle Lumber Company, Incorporated.
And have then there this writ.

Witness, W. E. Easnick, Clerk of our said Court, at the
court house, the 18th day of Oct., 1924, and in the 149th year
of the Commonwealth.

W. E. RASNICK, Clerk. By
,D. a
A Copy, Tester
Clerk.

By

,D.C.

Americail Mutual Liability Insurance Company and
McCorkle Lumber Company,
Complainants
vs.

Elmer Hamilton,

Decree.

'

Defendant.

Upon the bill of the complainants and exhibits filed there

with, and for good cause shown by affidavits and otherwise,
an injunction Elmer Hamilton the defendant his agent and
attorneys from issuing or causing to be issued, levying or
causing to be levied, any execution or other process, on the
award of the industrial commission of Virginia in the cause
of Elmer Hamilton against McCorkle Lumber Company, In
corporated, and American Mutual Liability Insurance
[62] Company, offered by the Circuit Court of Dickenson
County, Virginia, on the 24th day of July, 1924. The
foregoing injunction shall expire by its own limitation, on the
24th day of December, 1924, unless on or before that date the
same shall be dissolved or enlarged in the manner provided
by law.
This injunction shall not take effect until bond be given
by the complainants or any of them, before the Clerk of the

Circuit Court of Dickenson County, with security approved
him in the penalty of $5,000.00, with condition to pay the
award and judgment aforesaid^ and to pa^ all such costs as

n

imy be! awarded: against the comipl:ai£i<ainb^ and aB siich. diamr
ages as may ho: iaciirred„ in case tMs injunction shall he: dis
solved.

JESSE F. WEST, Judge,
SapireiEte Coinrt of Appeals of Ta.
Teste W. E. BASNICK, Clerk.

By: A CI"opy, Teste-: W. E^ EAS^NICE, Clerk.

To the Clerk Circuit Court of Dickenson County to be entered
in the Chancery (DircJeir
JESSE F. WEST.

Odr. 11, 1924.
Endorsed on back:

Executed by delivering a true copy of the within together
with a copy of the injunction endorsed thereon,, to Elmer
Hamilton in person, in Dickenson County, Virginia, in writ
ing-^
TMs thu 12thi.day of Bee^ 19Q4v
Li. D-. MULIiINS,,
Deputy for C, P. Fleming, Sheriff
of Dickenson County.
.[631

COMPLAINANT^S' DEPOSITIONS.

Virginia:

In the Circuit Court of Dickenson County :
American LiabiEfty Insurance Company and
McCorkle Lumber Company
vs.

Elmer Hamilton.

The deposition of M.. B. McC&rkiev taken before me,
Sophie H. Herrmann, a notary publae icH* tiie City of EichnaiOiid,. in the State of Virginia, on- th® 19th day of December,
1924, in pursuance of the aJMtexed motiee, at 12-ini Mutuait

Building, Richmond, Virginia, between 10 a. hl and 4 p. m.,
to be read in evidence in a suit in which American. Liability
Insurance Company and the McCorkle Lumber Company are
plaiintMfs, andl Elmer Hamilton is- defendant, x)endBng in the

" "

•

7.a

Circuit Court of Dickenson County, in the State of Virginia,
Present: S. S. P. Patteson, J. H. Rives, Jr., Counsel for
Plaintiffs; G-. Mark French, Counsel for Defendant.
[64]

M. B. MoCORKIiE.

M. R. McGorkle, a witness of lawful age, after being first
duly sworn, deposes as follows :
Direct Examination.

By Mr. Patteson:

Q. Mr. McCorkle, you are the M. R. McCorkle who has
heretofore testified in this matter, are you not?
A.

Yes.

Q. Have you read over your evidence that was hereto •
fore taken, this morning?
A.

Yes.

Note: Counsel for defendant objects on the ground
that this is immaterial as no issue is raised at this time

on which this evidence would be material and the finding
of the Commission in question of fact is conclusive and
the finding of the Circuit Court in this case not having
been appealed from, conclusive on the questions of law.
Q.

How long have you been connected with the lumber

business?

A.

About twenty years.
Note: Same objection.

Q. Are you acquainted with Elmer Hamilton, the claim
ant in this matter?
A. Yes.

Note: Same objection.

Q.
A.

How long have you known him?
About ten years.
Q. Were you an officer of the company during the time
that Mr. Hamilton worked for you?
A.

[65]

Yes.

Note: Same objection:
Q. Please state whether or not l^r. Hamilton ever
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reported any accident to you as an officer of the company,
which occurred while he was employed by the company?
A.

He did not.

Note: Same objection, and, no allegation in the bill
to which this is material.

Q.

I hand you a paper which purports to be a statement

of an account of Mr. Hamilton with the McCorlde Lumber

Company. Say whether or not that statement is correct.
Note: Same objection; books are the best evidence.

A. The statement is correct, and I request the notary to
file it as a part of my answer with this question marked, "Ex
hibit M. B. McC. No. 1."

Note: Counsel for defendant objects to the filing as
books are the best evidence.

By Mr. French:

Q. You have books that show this account, have you not?
A.

Yes.

.

Mr. Patteson:

Q. Will you please state whether or not the account fur
nished by you on the little statement was taken from your
books?
A.

It was.

Note: Same objection.

[66]

Q. You are willing, are you not, for Mr. French to
inspect your books if he desires to do so?
A.

Yes.

Q. Please state what was your custom, if you had any
custom, with reference to employees who had the misfortune

to get sick while they were in the service of the company?
Note: Counsel for defendant objects to this question
as being immaterial.

A. We have always taken care of our employees.
. Q. On the statement filed by you marked "M. E. McC,
No. 1" it appears that Mr. Hamilton paid you back $867.51
for money that you paid out for him duting 1921. Please
state if the items of $234, 64 and $204.25 were not for medical
bills and hospital bills for Mr. Hamilton?

Note; Same obiectiojcL
A.

Yes.

Q,. "Were tliese expenses incurred prior to the time that
yon heard that the said Hamilton claimed that he had. had an
accident?
A. Most of them.' were.

Note: Same objection.

Q. You knew Mr. Hamilton was sick!.
A.

Yes.

Note: Same objection.
[671

Q. You also knew that he was in the hospital?
A. Yes.
Note: Same objectiomi.

Q. Did you know at the time that he was:in the hospital,
that. W claimed he had an a^didentf
.

A.

No.

Note: Same objection.

Q. About what time did you first leaxn that he claimed
that he had an accident f

A. He was sent to Dr. Williams in Bichlands, in July,
1920, for an operation. My father, Mr. M. C. McCorkle, hap
pened to be there and Dr. WilUaiMs. told him that he had an

accident;, that he had a lick. 1 then commenced to make in
quiries to find out if he actually had had an accident and re
ceived information from our sawyer that he had been bump
ed on the carriage in the afternoon of May 1, 1920;.
Note; Same, ©bjeetioio!.

Qv. Have you any idea where the sawyer is who- gave you.'
that information?

A. He is worfing- in a milT in Tennessee. I don.'t know
the postoffice.
Note s Same ol^jeetion..

Q, How near can you fiix the date that you got this iafbrmation from th^ sawyer?
A. The latter part of July, 1920.
Note: Same obgj8<Hiii€ia!L
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Q. What did you do when you received this infor-

[68] mation from him with reference ^to the insurance car
A.

rier that you had on your work?
We made a report shortly.

Note: Same objection.
Q. Told the American Mutual Liability Insurance Com
pany?

A. Yes, told the American Mutual Liability Insurance
Company.

Q. This statement shows that you received from the
American Liability Insurance Company $677.25. Is that cor
rect?

A.

Yes.

Note: Same objection.

Q. There is a credit which appears on your account of
$175 that you allowed Hamilton. Was that a part of the
amount which you received from the American Liability In
surance Company?
A.

Yes.

Note: Same objection.

Q. Did Mr. Hamilton direct you to so apply it?
A.

Yes.

Note; Same objection.

I Q. Does he still owe you a balance of $309.89?
I A. Yes.
Note: Same ipbjection.

Q. I notice that;on the same account you allowed Tiim
credits from May to December of $16. What was that for?

A. This was aift^r the settlement of the American Mu
tual Liability Insurance Company, in April, 1921; he worked
a short t^'me aftjer this settlement and this item of $16

[69] is a debit insteaid of a credit.
Q. It is a credit insofar as you are concerned. It

/is a debit with you, yoi| gave him credit for it.
/

/

A. No, we chargejd it to him.

Q. That's right; I got it wrong myself; I balled it up.
Please state whether o r not you had any signs up in the saw
mill and on the prem^si ia requiring accidents to be reported.
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A. We had signs up in our office.
Note: Same objection.

This sign was posted on the office window where employ
ees came to get their money.

Q. It was where they could all see it?
A.

Yes.

Q. You had liability insurance as the law provided, at
the time Mr. Hamilton claimed he was injured?
A.

Yes.

Note; Same objection.

Q. If he had reported the accident, it would have cost
the McCorMe Lumber Company nothing, would it?
A.

No.

Note: Same objection.

Q. At the time you made the settlement with the Amer
ican Mutual Liability Insurance Company for $677.25, this
was done with the full knowledge and consent of Mr. Hamil
ton, was it not?
A.

Yes.

Note: Same objection.

,[70]

Q. On this statement here appears an item of $175.
How was that item handled?
A. Paid to Mr. Hamilton.

Q. And he paid you back?
A. Voucher was sent to Mr. Hamilton by us together
with other checks.

Mr. Hamilton endorsed it over for credit

to his account.

Note: Same objection.

Q. He personally knew all about jit?
A.

Yes.

i

Mr. Rives:

Q. "Was it at that time that Mr. Hamilton signed what
is known as the final receipt"?
A.

Yes.

Note: Same objection. Receipt is the best evidence.
Mr. Patteson:

Q. Did Mr. Hamilton then undei stand that that would
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be all that he would receive?
A. Yes.

Note; Same objection. Mr. Hamilton's understand
ing is objected to and the same objections as above are in
sisted upon.
Q. Mr. McCorkle, how did you arrive at the conclusion
that Mr. Hamilton fully understood that this was all he would
receive?

A. At the time we made this settlement, Mr. Hamilton asked me. to get the best settlement that we pos
sibly could, and the settlement was explained to Mr.
Hamilton and he was perfectly satisfied with it. Mr. Hamil

[71]

ton stated that he was satisfied with the settlement.

Note: Same objection.

Q.

Mr. McCorkle, how did you explain to Mr. Hamilton

when the settlement was made?

A. Well, I went over the matter with him and explained
to him the figures as the best settlement that I could get. I
do not just understand what you mean.

A. That's all right; if you explained the figures I don't
see what else you could do.

^

Note: Same objection.

Mr. Rives:

Q. Did you tell Mr. Hamilton that you possibly could
get more money for him?
A.

No.

Q.

Did you tell him you could not?

A. I told him I could not get more money for him and
that I thought he ought to shake hands with himself, to get
as much as we did.

Note: Same objection.
Mr. Patteson:

Q. I notice that Mr. Hamilton says in his testimony on
page three that the accident happened to him when he was

setting blocks on the carri^age and the sawyer went to get a
. drink of water and he reversed the lever and pushed it
[72] off and held it off a little bit too long and it ran into
the bumper and threw him in the sawsetting works. Is
that possible?
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A.

• -

No, sir.

Note: Same objection, and, Mr. Hamilton has not
testified in this case; this is the first witness taken in this
case, and as I remember, Mr. Hamilton testified in the
case which has already been decided, that the sawyer
reached to get a drink of water and did not stop the car
riage in time and the carriage bumped into the bumper
and threw Mr. Hamilton forward and Mr. Hamilton was

not the one who pushed the lever. But that was in an
other case which has been decided finally.
Q. Did Mr. Hamilton ever have any other claim than
the one which is now pending?
A. No, sir.
Note: Objected to as immaterial.

Statement by Counsel for Elmer Hamilton and Motion
to Strike Out This Evidence.

The history of this case is that claim was filed by Elmer
Hamilton before the Industrial Commission of Virginia and
the case was settled in his favor by the Industrial Commis
sion. An appeal was taken by the defendants, the McCorMe
Lumber Company, and the insurance company, to the Circuit
Court. In the Circuit Court, order was entered affirming the
order of the Industrial Commission which judgment was not
appealed from. As we understand the law, this determined
the question. Then later, a bill of injunction was filed
[731 on the grounds that the Circuit Court did not have ju
risdiction to hear the first case, and the Industrial
Commission did not have jurisdiction to hear the case. As

the law provides that the Industrial Commission is the only
one who can award compensation, thjat is, that all compensa
tion cases must originate beforie'the Industrial Commission,
this bill of injunction by its allegations put in issue whether
there was any excuse for the filin^r of a claim after one year

of the accident, and that is the only issue raised by the bill
in this case. Motion is thf^refore made to strike out all ques

tions and answers of Mr. McCorkle on the grounds^that they
are immaterial to the issue raised.

Counsel for the complainant in the biU in chancery for an
injunction state the issue was raised before the Industria.1
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Ojininission that the said Industrial Gommifision

did

not

have jurisdiction of the claim of the said Elmer Hamilton for

compensation against McCorMe Lumber Company, the em
ployer, and the American Mutual Liability Insurance Com
pany, the insurance carrier, for the reason that the appiiea'
tion for hearing "was not filed -within one year from the date
of the alleged injury. The Industrial Commission decided in
favor of t3ie claimant, Ehner Hamilton, although it found as a
fact that the said applicaifcion was not made within a year
from the date of the alleged wijury, and appeal was taken to
the Circuit Court of Dickenson County from the said ward

of the Industrial Commission in which the said point as to
lack of jurisdiction was re-assejrted, wliich said point
[74] was resolved in favor of the said claimant, Elmer
Hamilton. After the expiration of the thirty .days of
IShe entry of the order affirming said award, notice thereof
was given for the first time to tlae now complainant, McCorkle Lumber Company, in this suit, and they were therefore
deprived of their right of appea!l.
suit was then insti
tuted in which the same contentions were set forth, that the
award of the Industrial Commission was void in its inception
for Hack 'o¥ gurisdictton, the 'said 'Cilaiim >n6t hawg been filed
mtTiin a year as stated. The defense which the olamaaait,
Ehner IHamilton, made "bef(ire the India^rial Commission and
the Circuit 'Court -of Bickenson County was -that the 'said daiim
was not filed within one-y^ar from 'tTie'date of Hhe «aid injury
by reason of ^heifraud and fraudulent'concealment of the em|)floyer and the insuTance carrier, to w^hioh point H;hese ques
tions are directed and are therefore relevaoit, nmteriail 'and
should be admitted and ^nert-stricken oift.

Eeply.

The sessions of the courts aa»e provided for »by general
adt-s iOf the legislature :and -by the 'laws >of this estate. An ap
peal from the Industrial Commission must be tried and de
cided within Hihiiiityidfays from the 'beginning lof the term court.
Consequently, the failure of the clerk to notify ithem of itie
hearing could aiat injure -them rbecause »moreithan sixty 'days
had expired from the beginning of rthe ilunelterm of the'^Dickienstm-County iCourt before .^any effort :was »madethe de
fendants to appeal. It is a well-known maxim, 'thctt ignorance
of the law, fig-urlng that they had six months fto appeal the
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case rather than thirty days, does not excuse, and on
:[75] the other point, if the Circut Court has jurisdiction
now to decide whether the application must be made

in all events within one year, it had on the other hearing,
when it is admitted that this point was raised before it. If

it had jurisdiction at the other hearing, then it is res adjudicata and cannot be gone into now; if it did not have jurisdic
tion to determine this point on the former hearing then it
does not have jurisdiction to determine this point at this hear
ing and the case should be dismissed for lack of jurisdiction.
Mr. Rives:

Counsel for complainants will argue the legal points be
fore the judge.
•
'
Mr. French:

Not waiving the motion or objection heretofore made,
but insisting upon the same, the following is
Cross Examination.

By Mr. French:

Q. Upon the return of Elmer Hamilton from Dante,
where he had been examined by Dr. McNeer a few days after

the accident, was a letter read in your presence from Dr. Mc
Neer in the presence of Elmer Hamilton and in the presence
of Elmer Hamilton's mother and others?

A.

I received a letter from Dr. McNeer, or else it was

handed to me by Elmer Hamilton. I don't recall which. It
was not read to me.

[76]

Q. That was a few days after the accident?
A. That was a few days after he complained on be
ing sick; I don't know of the accident.
Q. That was in May or June, 1920!
A.

I don't recall the date.

Q. It was within a few days after he quit work, wasn't
it?

A. Yes, he quit work once, went to Dr. McNeer and then
went to work again.
Q. This was before he went back to work?

A. It was during that time.
Q. It was before he went back to work that he showed
you this letter?
A.

I don't recall.

«7

Q. The contents of this letter are as they were testified
to by Dr. McNeer. You don't recall what was in this letter?
A.

I don't recall that Dr. McNeer referred to the acci

dent; I don't thinJj; he did. I think if he had, we would have
repqrted it.
Q. You don't recall at all what was in the letter?
A. No, I do not.
Q. This letter may have contained the history of the
case as related to him by Elmer Hamilton as far as you know?
A. It may have. It was a very short letter, I recall that
much.

Q. Is that the only letter you received from Dr. McNeer
concerning Elmer Hamilton?
A. Yes,
Q. You have sued Mr. Hamilton on this account
[77] that you refer to?
A.

Q.

I don't recall it.

You don't remember that they brought suit around

$200?

A. Our president has handled the balance of this ac
count of Mr. Hamilton. I was away for a good deal of the
time and I don't recall just what was done about it.
Q. It is your custom to file claims for compensation with
the Industrial Commission, isn't it, for your employees?
A. No, sir.
• Q. You never filed such claims?
A. No, we never filed one.
Q. The employee always filed his own?
A. Is supposed to. I don't recall ever filing any claims.
I might on special request.
Q. Do you recall any of your employees filing claims
with the Industrial Commission themselves?

A. I can't recall right now who they were, but imagine
our records would show that quite a few have filed them.
Q. Were they not fixed up by you people at your office?
A.

Some were and some not.

Q.

In the majority, were they not?

A.

I can't state.

Q. Can you name one that was not fixed up in your of
fice ? •.
• '-A.

No.

•

Q. You can't name any one?
A.

No.

•
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Sut jt>u kndw. therte Wefe some fixed Up in youir of
fice and seM ilif

Xf^]

A. Yfes.
Q. We'd Htihiltoii ^tesent M th'fe

this sel/tlfe'

ment yon mentioned was made?
'' t
A. Mir. Htoiltoii was not in thfe lotfi'ce j h6 was in the
building.
Q. Did yon sefe thie rep'resentati^
th6 inSUTianee comA.

Yes.

Q. Any settlement that was made was done by you^ ' '
A.

Ybs.

Q. And you told him that he
ji^

db!ae Well?

Tcs

'Q* T6"^et$i75?
A.

Yes.

Q. And at that time you kne^ all of 1^h'e facts in the
A.

Yes.

'<5. Ybii feie% what f)r. 'Williaftig%a'd -Said about

the

ca^e^

A. D'r. Wiiliaiiis did not^esll ilte airj^ing afbout the ca'sfe.
Q. You fe^d tliiB letter from Bi*. Mfei^eerl
A.

Yes.

Q. You have known of his trouble at Cliiltsport, his op
eration?
A. Yes.

Q. And you inade "thife "recdiiameliSatton 'tTith thfe full

£tf6wredge o^ all facts as 'they ddvelotifed in this record?
A.

Yes.

^Q. Aiid tfr^ed'Mto to a<icept it,'sayinghe^as doing well
to get $175?
A. ^^s.

.

Mr. -Rives, to Mr. French-:

[79]

Q. You mean $175 in addition to ^his «medical ex
penses, don't you?
A.

Yes.

to. French:
Q. You never talked about this case to Elmer Hattiil-

ton's mother at any time?
A.

Don't recall that I did.

Q. Your father was also helping to run the company?

" •
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A, He was president.

Q. And there was a superintendent besides you two? A
mill foreman?

A. We had foremen over different departments. There
was a mill foreman. I was manager of the company and the
mill foreman was under me.

Q. You don't know what notice was given to this iisiJl
foreman?
A. No.

Ee-Direct Examination.
Mr. Rives:

Q. Mr. McCorkle, you stated that settl^ent was made

with the insurance company, Mr. Hamilton not being present
at the time. Did you know where Mr. Hamilton was?

A. Yes. • Mr; Hamilton was m the building. Mr. Ham
ilton knew that the representa,tive of the insurance company
was there. Mr. Hamilton asked me to;go ahead and make set
tlement—^the best settlement I could'. I did so, and before I
made final! agreement,. I went to' Mr. Hamilton aaid toM hiti^

what I had done an^d he said it was satisfactory. Be said
^^''Any aflrcangementff you nm'fee will' be^ satisfactory to
[iSOJ

meu"

Note: Objected to as irrelevant and< immaterial.

Q. Did you explain to Mr. Hamilton the position which
the insurance company was taking at that time with reference

to his claim for compensation as such, or any other clam for
damages:, that he may have been- entiildted! to ?
A.

I did.

Note: Same^objection.

Qi "What was the explanation which you made?
A. I told Mr.. Hamilton that L didn't believe the insuii-

ance company was liable for his doctor bills and hospital bills

as it appeared that they were more: than, thirty or sixty 1

believe sixty—days after the; accident.

Note: Same objection.

Q. Did you make any explanation to him as to his

claim for injuries, that is, disability dUe= to alleged injuries?

A. Yes,. Lexplained to him that the insurance^ company
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"

'

had agreed to allow hi-m $175, which I thought was liberal.
Note: Same objection.

Q. Why did you state to him that you thought it was
liberal?

A.

In view of the fact that I thought the insurance com

pany having paid something over $500 on his doctor's and
hospital bills and I did not think he was entitled to more.
Note; Same objection.

Q. Was it, or not, stated to Mr. Hamilton that the insur
ance company claimed that there was no liability under the
compensation act in any event ?
A.

[81]

Yes.

Note: Same objection.

Q. What was the statement made at that time?
A.

You mean the statement I nldde?

Q. Yes, to Mr. Hamilton.
A. I don't recall any special statement other than the
explanation of the matter as the insurance representative ex
plained it to me and as I have stated above.
Q. Refresh your memory, Mr. McCorkle. Was it or
not claimed by the insurance company at the time that the
then condition of Mr. Hamilton was due to a chronic case of

appendicitis, rather than an injury?
Note: Same objection.
A.

Yes.

Q. Was that information passed on to Mr. Hamilton?
A.

Yes.

Note: Same objection, and leading.

Q. When was the information passed on to Mr; Hamil
ton? Before or after, or at the time of this particular settle
ment?

A. It was some time before. The insurance company
had claimed that it was not liable and this matter was explain
ed to Mr. Hamilton, but I don't recall just the date, but it was
some time before the settlement.

Note; Same objection.
Q. As I understand your testimony, taking it in a con-
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nected fashion, Mr. Hamilton had asked you to make
[82] the best settlement that you could with the insurance
company, and that is the reason for then doing so be
cause the insurance company had claimed that his case was
not covered by the compensation act due to the fact that his
then condition arose from a disease rather than from an in

jury resulting from an accident. Is that understanding of
your testimony correct?

A. Well, that is partly correct. It might have been the
reason that he asked me to make the settlement, but he might
have had other reasons which I do not know. Anyhow, he
knew of the objections the insurance company made.
Note: Same objection.

Q. Then, when the final settlement was made, Mr. Ham

ilton was told that that would be all he would receive as you
stated a while ago ?
A.

Yes.

Note: Same objection.

Motion made to strike out

the questions and answers as being immaterial, not re
sponsive to any issues in the bill in this case and on mat
ters res aSjudicata.

And further this deponent saith not.

Signature waived by agreement.
State of Virginia,
City of Richmond, to-wit:

I, Sophie H. Herrmann, a notary public for the City
[83] of Richmond, in the State of Virginia, do hereby cer
tify that the foregoing depositions were duly taken,
reduced to writing, respectively, before me, at the place and
the time therein mentioned, pursuant to the annexed notice.

In witness whereof I have hereunto set my hand and af
fixed my official seal at Richmond, this 23rd day of Decem
ber, 1924.

(Signed) SOPHIE H. HERRMANN,
Notary Public.
Notary's fee,-$1.50.
Stenographer's fee, $10.00.
Total, $11.50.
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Virginia:
In tke Cireuit Court, of Dickeinson County.
Americj^n Mutual Jjia. Ins. Co. and
McCorkle Lumber Compaijiy

[84]

vs. Exhibit with Deposition of M. B. MeCorklei
Elmer Hamilton.

Jieceived anid ^ed tMs February 16tli> 1925.

W. E. RASNICK, Clerk
By N. E. HUGHES, D. C.

Vi^^nia
In the Circuit Court of Dickenson County.
American Mutual Liability Insurance Company and
• McCorkle Lumber Company, Incorporated, Complainants
V9,,
Stipulation,,
Elmer Hamilton.

It is hereby stipulated and agreed by and between coun
sel for the plaintiffs and defendant that a copy of the record
of the evidence taken before the Industrial Commission of

Virginia in the case of Elmer Hamilton vs. McCorkle Lumber
Company and American Mutual Liability Insurance Company
known as case nuniber 20463 may be read in evidence as an

exhibit mth the depositions of M,.B. McCorkle. taken; this day,
subject ho^v^ev^ to- the objections, of counsel for the defend
ant tih^
s»id^ exhibit be stricken out as- immaterial, i^rellffvant andf iaadnussible. Mchmond, Virginia, December 19,
1^2^.

S.. S, P. PATTESON & J. H. RIVES, JR.,
Counsel for American Mutual Liability Insur

[85]

ance Company and McCorkle Lumber Company.
G. MARK French,.
Counsel for Elmer Hamilton.

' "

—
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February 14, 1925.

"W. E. Rasniek, Esq.,
Clerk of the Circuit Court of Dickenson County,
Clintwood, Virginia.
Dear Sir:

In re: American Mutual Liability Ins. Co. (McCorkle Lb. Co.)
Elmer Hamilton.

Enclosed herewith find an exhibit in the above mattpp
which pursuant to stipulation of counsel, attached thereto,
should be filed with the depositions taken before me on Jan
uary 19th, 1925, which should have been returned with the
same by me but were inadvertently left off. Please file them
with the said depositions.

Very truly yours,
SOPHIE H. HEUMAUN,
Notary Public.

SHH-6

THE INDUSTRIAL COMMISSION OP VIRGINIA,
Richmond.

Elmer Hamilton,
vs.

Claimant

Claim 20463-528.

McCorkle Lumber Company,
American Mutual Liability Ins. Co.,

Employer
Insurer.

This case came on to be heard before Deputy Commis
sioner Wade M. Miles, at Dante, Virginia, November 2, 1923,
pursuant to notice to all parties in interest.

Present: Elmer Hamilton, the claimant, in person; Mr.
G-. M. French, Clintwood, Virginia, representing the claim
ant; Mr. Henry J. Decker, Richmond, Virginia, repre[86] senting the insurer, and Mr. M. R. McCorkle, of the
employer.

Memo: The accident complained of in this matter occur

red April ..., 1990, and is alleged to have occurred by claim
ant slipping off of a saw carriage. Claimant seems to have

been paid according to the final receipt in our file $502.25. Ap-

'

G-i

plication for a hearing was made on September 20, 1923, and
no answer has been filed in the matter and if none is filed, of
course, no new defense can be set up.
Mr. Decker:

1.

On behalf of the McOorkle Lmnber

Company and the American Mutual Liability Insurance Com
pany we deny that there was an accident arising out of the
employment;

2. We deny that there was an accident in the course of
the employment;

3. That notice was filed with the employer within the
statutory period of thirty days;

4. No claim for compensation was filed within the stat
utory period of one year.
Thereupon, the following proceedings were had:
CLAIMANT'S EVIDENCE.
ELMEE HAMILTON.

Elmer Hamilton, sworn, testified:
Direct Examination.

By Mr.
Q.
A.
Q.
A.

French:
When was your accident?
June, about the middle of June.
What year?
1920.

Q. Who was your employer at that time?
A. McCorkle Lumber Company.
• Q. What were you making per day?
A. I was getting $5.00 per day and they had prom.[87] ised me $1.00 a day bonus.
Q. What was your average weekly wage then?
A. $30.00 per week besides the bonus.
Q. Tell how the accident happened?
A. I was setting blocks on the carriage and the sawyer
went to get him a drink of water and I reversed the lever and
pushed it off a little bit too long and it run into the bumper
and throwed me in the saw setting works.
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By the
Q.
A.
Q.
A.

Commissioner:
Where did you hit?
Hit me on the right ear and right side.
"What hit you on the side side?
The setting lever.

Q. Which side?
A. Bight side.
Q. Whereabouts on the right side?
A. (Claimant indicates below the belt line on inside of
right side?

Q. When did notice of this come to your employer?
A. Well, in a few days I come over here and saw Dr.
McNeer and he sent a letter or notice over to Mr. McCorkle

telling him he thought the injury was due to that lick in the
side or
Q.
A.
Q.
A.
Q.
A.

something like that.
You came to Dante, you say?
Yes, sir.
Did you go to the hospital at Dante?
Yes, sir.
How long did you stay in the hospital?
I had him examine me is all.

Q. When after that did you go to work?
A.

When after the accident?

[88]

Q. Yes?
A. I only worked one day, something like a week or
two weeks after that 1 worked one day.
Q. Did you have any local examination by a doctor?
A. Yes, only had Dr. McNeer over here.
Q. When did you have any other attention?
A. Along in July I went to Eichmond.
Q. How long did you stay in Richmond?
A. About three days.

Q. What conversation did you have in regard to com
pensation with your employer, if any?

A. I did not know that I had to do that, Mr. McCorMe
said—

Q.

Which Mr. McCorkle?

A. Mr. Murk McCorkle said I would get $10.50 per week
and my expenses.

Q. How long after the accident did you all have that
conversation?

A. I am not certain about it, but just a short time.

Q. Begin right there the day you say you were hurt,

r

• • •

'

••

9&

•

which was on what day?

A. I don't know what day of the month it was, bnt it
was along in Jtme.

Q. Begin and tell the whole thing, connect the whole
story.
A.

How it was?

Q. Yes, all about it, begin and tell the whole thing.
A. I was working on a carriage and it mn into the
bimiper—
Q. Who was present?

A. I don't remember now, I don't know just how many.
Q. Who was foreman of that mill crew?
[89]
A. McClain, E. D. McOlain.
Q. You say you don't know whether he was present
or not?

A.

No; I had a fellow summoned to be here today that

saw me.

Q. Who was your boss there on the job!
A.

McClain was mill foreman and Mr. McCorMe was

superintendent.
Q. Did you work after yon were throwed off the car
riage?
A. I stayed off a few minutes and went back and worked
the rest of the day.
Q. Did you work the next day?
A. Part of the day.

Q. Did you work the third day?
A. No, sir.
Q. You were not able to work?
A. No, sir, I was not able to work.
Q. Then when was it you came to see Dr. McNeer?
A. About the third day after I got hurt.
Q. Did anybody at the mill know you were hurt at the
time you got hurt?
A. Yes, sir.
Q. Who knew it?
A. W. 0. Carraway, the sawyer.
Q. Did McClain know about it?
A.

After I told him.

Q. When did you teU him?
A.

As soon as I saw him.

Q.

He was your immediate foreman?
A. Yes, sir.

an
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Q.

•

•

was?' tiie* mani ttrafc diEeetedi yoim worl^^. Mc-

Clain was?
A. He was the boss.

Q. Bidihe direetiyour worki"
A.

Yes, sir.

Q. Then you came toj see;Dr.\ McNeer oni

thirds day

and he examined you and you went back- home?'
A.

Yes, sin .

Q. Three or four weeks later you went to Eichmond3c
A.

Yes, sir.

Q.' How come you to goito^Mchmond?:
A. Mr. McCorkle, Murk McCortelej. kindlyr insisted on
me going.
Q.

What did he have to do with-, it?

A.

I don't know.

Q. "Was he an officer of the employer?
Ai He-was'sugeriiitodent..
Q. How come you to come to see Dr. McNeer, wfetold?
you to do that?
A. I. told, mysd:^

Q. Then who went with you to Richmond^
A.

Si-Bi-MbGoiMe;

Qi. Wtho' did; youi go; to see- a^ Mchmond'?'^
Av

Dte-Vaaiderhaofi

Q. What is Dr. Vanderhoof's business-?

^
Hefi& a-, doctoi!;
Q. Did he examine-you.?'
A.

Yes, sir.

Q. Did he make any statement about your condition?
A.

I suppose he did:-

Q. Do youiknowrwhetherhe-did OR-nop[91]

A.

I don-'t'knrow;

Q.t Didi hei teil.you' anything:"about:it V
A.

Yes^. sir;. hei sent: ai statement to .Mt; Mc€JorMe;

QL Howrlongrdidiyou stayin Richmond?'
A, Three days. I stayed at Nora about three or fbur
days.

Q. Then what did you do?
A.

Went to Richlands.

Q. How comeiyou to go to Richlands'?
A.

To be operated on.

Q; Who sent!yDUj to: Richiandsj-.if anybod3'i?'

A. M'k ]Vturk:MaGorMerkindly: insisted: on: me going.

9S

Q. Who paid your expenses to Eichmond?
A. I paid part of them myself.
Q. "Who paid the other part?

A. I got the money from the McOorkle Lumber Com
pany. I paid at Richlands myself.
Q. Who paid Dr. Williams' bill?
A. I paid $75.00.

Q. The McCorkle Lumber Company paid Dr. Vanderhoof?

A. Yes, sir.
Q. Who paid Dr. McNeer?
A. I paid it myself.

Q. Then you were operated on the latter part of July?
A. Yes, sir, in July.
Q. July, 1920?
A.

Yes.

Q. How long were you in the hospital following the
operation?
A. 16 days at Richlands.
[92]
Q. Then did you come back hpme at Nora?
A. Yes, sir.

Q. How long was it then until you went back to work?
A.

I came back to Nora and stayed two weeks or a little

longer and then I went to Clinchport and was operated on and
stayed there 28 days.

' Q. You went to Clinchport in Au^st or September?
A.

Q.
A.
Q.
A.
Q.
A.
decided
Q.'

I left Nora the 19th of August.

And you stayed there 28 days?
Yes, sir.
Who operated on you there?
Drs. Rogers, Nickels and Fugate.
How come you to go to Clinchport?
I was not doing any good, I was about dead and I
to see if I could get anything done for me.
Did Mr. McCorkle know about you going to Clinch-

port?

A. Did they know that I was down there?
Q. Yes?
A.

No, sir.

Q. Did they suggest that you go there?
A. No, sir.
Q. You were there 28 days; where did you go then?
A. I was down there, about five months after I got out
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of the hospital.
Q. Did you move.down there?
A. No, I was staying with my grandmother.
Q. You were under the care of the doctors there about
five months?

A.

Yes, sir.

Q. That would be about the
[93]

first

of February,

1921?
A. Yes, sir.

Q. Then what did you do?
A. I come back to Nora and stayed there about three
or four weeks and went to work for the MoGorkle Lumber

Company.
Q. You went to work the first part of March, 1921?
A.

No.

Q. When did you go to work?
A. Along in March or April one, I am not certain.
Q. What did you go to work at?

A. I went to ^ork at carrying the clock.
Q. What do you mean by that?
A. Watching the yard.
Q. In the nature of foreman or watchman?
A.

Watchman.

Q. Was that day or night work?
A. I worked one or two nights and the rest day.
Q. What did they pay you for that?
A.

$3.20.

Q. How long did you continue to work at it?
A. I worked I guess something like three or four months

and then I went to work for W. M. Bitter Lbr. Company at
McClure. I worked on a carriage there.
Q. The same work you were doing at the time you got
hurt?

A. I was working on the other end of the carriage?
Q.

Similar work?

A.

Yes.

Q. About when did you go to work for Bitter?

A. Along in September sometime I believe, it was Sep
tember or October.

[94]

Q. What were you paid for those services at Bitter?
A. I got $3.25.
Q. How long did you continue to work for Bitter?

A. I have been working there for the last two years. I

have "been working practically ever since SeptfembBr; 1921.
Q. Now back to the tiine^you* got"hurt with that: car
riage, you said it'hurt your right ear^'

A. It did'not huii it very badj kindly knocked•the^ blood

out of of it, it got well in a few days. It did not'^ bother me
any.

Qi You are" not claiming compensation for that ?
No, sir.
Q. The other lick was up across the groin?
A. Bight through my side^here.
Q. How did it feel when you got hurt there^ explain what
happened?
A. It kindly numbed my side, I didn^t think much^about"
it at the^present time, but albng'that eveningif began to hurt
and there was a numb feeling, that night I eat sapper and
told my wife that there was-something the matter'with me, I
said I must to have got" torn up down there= in: that' carriage
wreck today, I went on to bed'and got" up the next morning
A.

and my side felt" sore^ but' I- went to worl and' worked'until
about 11:30 and my side-k«pt! on hurting that way until 1
could not hardly stand it.

Q. Did you'see any local physibian there at the plant?
A.

No, sir.

Q. Now, Mr. Hamilton, db'you-feel &ure that it'hap
pened in June- or was it in S!^y?',

A. In June td4he^best of^rmy knowledge, ifhas-^been
[95]

so long I have just about forgot it.
By Mr. French :

Qi At' the time you made off your- complaint did you
have any-record" before you that you had taken from the com
pany's books as to when you worked and laid off?
Ak

I' don't- know;

By the-Commissioner-:

Q. "We have gone over the thing in-ia*. general sort of

way, from the time you got hurt there in June you think up to"
this timej you. say. the first work, you did: after that except
those two days-immediately following, the: injury was in
March or April you think, you worked:for the McGorkle Lum

ber Company for three or four months and then you went to
work for Eitter and worked for Kitter a- couple of years.
What was: your condition on March or April when you re
turned to work, for McCorkle; as. watchman* Were ryom well
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A.

:

No, sir.

Q. When if at all did yon fully recover!
A. I am not well yet, I am better, but I can't stand to
do any hard work.

Q. What seems to be your trouble now?

A. It is in my side. I can't lift anything, if I lift it near
ly kills me and I am off a day or two.
Q. Are you working at this time?
A. Yes, sir, I am working at the dimension mill.
Q. What do you dot

A. First one thing and then another. It is light work,
handling dimensions most of the time..
Q. Handling lumber?
A. Yes, sir.

^[96]

Q. What are you paid?
A.

$3.50 per day.

Q. Is that about the regular rate in your community for
common labor work?

A. They pay from $3.50 to $5.00 and $6.00 per day there.
Q.

What class of work is this?

A.

Common labor.

Q. What do they pay for common labor?
A.

Just about the same.

Q. Yon say yon are not as able physically now as you
"were at the time yon got hurt?
A. No, sir.

Q. In your view of it what is the difference in percent
age? Do you think yon can do the work you used to. do 3-4
or 4-5 as well?

A. No, sir, I can't.
Q, Can yon one-half?
A.

Yes.

Q.

Can you do it three-fourths?

A. Not and feel as good as I used to.
By Mr. French:

Q. How much do you weigh now?
A.

,

155.

Q. How much did you weigh before you got hurt?
A. From 180 to 185 pounds.

Q. What do you attribute this loss of weight to?
Mr. Decker: Objected to because irrelevant and im
material.
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A.
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To the accident, the hurt, of course.

Q. In what way does your side bother you at the

present time?
A. Aching and paining.
Q. Where is it that it aches and pains?
. A. In my right side. It aches and pains and I am rup
tured all the time if I don't wear a truss.

By the Commissioner;
Q. Do you wear a truss at this time?
A, Yes, sir.
Q. Where did you get it?
A. I bought it at Kaney.
Q. How long have you had it?
A. Mostly ever since I have been operated on. I have
been wearing it all the time since I have been operated on
mostly.
By Mr. French:

Q. Were subscriptions taken up for you after the acci
dent?

Objected to.
A.

Yes.

Qi Did any member of the^ company know that this sub
scription was taken up and was it furnished you within 30
days after the accident?
A.

I don't know whether it was within thirty days ojr

not, but it was while I was in the hospital.
The Commissioner: The only purpose of permitting
this in the record is to show the knowledge on the part
of the employer as to the accident, but I don't think the
question and answer in any way connected it.

Q. Did you receive any checks from the insurance
[98]

company?
A. I never received any myself.

Q.
A.
Q.
Q.
Q.

Did you sign any receipt?
No, sir, if I did I don't remember it.
Did you ever inquire about your insurance money ? *
I asked them if I wa§ ever going to get any.

A.

Mr. M. R. McCorkle.

Who did you ask?

Q. What did he say?

103

A.

•

He said I don't know, we will have to wait until the

insurance man comes, in.

Q. Did you ever talk to the insurance man yourself?
A. No, sir.
^
Q. Did you ever ask to talk to him?'
A. I asked Mr. McCorkle if he was there and he said he
is in here and I will talk to him is what he told me.

Q. Did you get $10.50 per week as promised?
A. No, I never got anything.

Q. Did you think you were getting compensation?
A. I thought I ought to get it.
Q. Did they tell you that you were getting compensa
tion?

A.

They told me I would get it.

Q. They gave you money along then, but did they tell
you where it come from?
A.

No.

Q. Did you think that was money coming from your in
jury or what did you think they were paying you for?
A.

I don't know.

Q. Did you sign any receipt for the money you got?
A.

[99]

No, sir.

Q. Did you have any dispute any time with them
over the amount of money you were getting?
A. Yes, sir, they did not seem to want to give me money

there once or twice.

Q.
A.
Q.
A.

What would they say Jin those disputes?
They said I did not have it coming to me.
Where was this money coming from?
Coming from the company I suppose.

Q.

What company?

A. Insurance company or Mr. McCorkle one, I don't
know which.

Q. What was the money you were getting, was this
$10.50 per week on your compensation or what?

A. I never got any, I never seen any checks, I don't
know what I was getting.

Q. What did Mr. McCorkle or any official tell you about
whetheryou were getting any from the insurance company on
your compensation? What did they tell you about the in
surance and compensation?

A.

•

They said I was to get it.

Q. When theyhanded out this money did they say where

it was from?

A.

No, sir.

Q. You said you wanted to see the insurance man^ what
did you want to see him for?

'

•'

^
A. I wanted to talk to him and see if I could get any
thing; that was before I got anything.
Cross Examination.

By Mr. Decker:

Q. You say in. your application you were hurt on
[100] June 18th, how do you fix the date you were hurt! How
do you know it was on that date?
A.
day it was.

I said it was in that month, I don't know what

Q. How do you know it was in June?
A.

I know it was.

Q. Might it not have been in April or May, 1920?
A.

No, sir.

Q. If I told you that the record of the plant showed you
you had not worked since May 1st would yott still insist that
you were hurt in June?

A. Yes, I was hurt in June, I don't know what day for
I never wrote any of it myself.

Q. Who was the superintendent of that plant?
A.

Mr. McCorkle.

Q. Isnt he in charge of .the plant?
A.

I reckon.

Q. He was looking after the plant, wasn't he? I mean
that you would go to him in case you wanted to take anything
up about your work?
A.

Yes.

Q. For all intents and purposes he was foreman of the
^tire operation?
A.

Yes, sir.
Q. During the month of June did you notify him of any
injury you sustained?
A. Did I notify him?
Q. Yes. Did you ever speak to him about it during the
month of June, 1920?
A. Yes, sir, I told him I thought that was the trouble,

I got hurt there on the carriage.
Q. "What day did you tell him that?
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A. I don't know what day.

.

Q. How do you know it was in June and not in some
other month!

A. I know it was, I know it was in Jime^ but I don't
know what day.
Q. Did you have any illness before the date of this al
leged accident?
A. No, sir.
Q. Did you ever have flu?
A. I had what they called flu, but I was not down but a
few days.
Q.

"When was that?

A.

I don't know when it was.

Q. Was it more than a year before you were hurt?
A.

Yes.

Q. Did that leave you with any complaints?
A.

No, sir.

Q. Did you ever have any pains or aches in your back
or stomach on account of that?

A.

No, sir, I was all right.

Q. Were you actually thrown off the carriage?
A. Yes, sir. It threw me forward against something
nearly the size of this desk (which is about four feet square).
I could not get off.

Q. The subscription that you say was taken up some
time afterwards, do you remember the date that was taken
up, the month in which it was taken up?
A. No, sir.

Q. What was the purpose of that subscription?
A. I was in the hospital and they took mercy on me and
made me up a little money. They would do that for

[102] everybody, every man that would get sick or hurt they
always made up.

Q. Didn't the people think you were in the hospital sick
at that time?

A. I was in the hospital at that time?

Q. You say you have been wearing a truss?
A. Yes, sir, all the time.
Q. Who told you to get a truss?
A.

Dr. Williams.

Q. Did you ever have a rupture?
A. Yes, sir, I am ruptured now.
Q. When did that lump first appear?
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Q. Did you tell him at that time that you were not
thrown down at all but simply jerkey by a runaway carriage?
A. Yes, sir, I told him I was hurt in the side.

Q. Did you tell himthat you were jerked and not struck?
A.

[103]

I told him that I was struck.

Q. "What did he tell you was wrong with you?
A.

He told Mr. McCorkle.

Q, What did he tell you that there was wrong with you?
A. He told me it was chronic appendicitis, he said he

thought it was that, he did not say for certain.
A.

It has been there ever since I have been operated on.

Q. Which operation?
A. Ever since the first I have had a lump in my side all

the time, ever since the first operation at Ricliands.

Q. The lump appeared immediately after the operation

at Richlands?

A. Yes, sir. The doctor said it was a rupture, I don't
know what it is.

Q. You have been wearing a truss since that?
A.

Yes, sir, most of the time.

Q. Did you go to' see Dr. VanderhoOf on July 8,1920?
A.

Sometime in July, I don't know what day.

.By Mr. French:

Q. Did he tell you what he thought caused it?
A. He said appendicitis could have been caused by be
ing hurt in the side.
DR. THOMAS McNEEE.

Dr. Thomas McNeer, sworn, testified:
Direct Examination.

By Mr. French:

Q. Tell what you know about the Elmer Hamilton case?
A.

As I remember Mr. Hamilton came to see me some

time in June, 1920,1 don't remember the exact date. He stat
ed to me that a few days before that he had received some

sort of an injury or accident while in the employment of the
McCorkle Lumber Corporation at Nora, Virginia. He stated
to me that he was on the log carriage, I believe, and it struck

something and throwed him in the setting gear hitting him
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over the right lower abdomen. At the time I examined hini
he was very rigid over the entire abdomen and seemed to be

fairly tender, considerable soreness in the region of the ab
domen. I was at a loss to know just what could be causing
all this soreness and I made a fluroseopic X-ray of his abdo
men, but I could not find out anything definite with that. I
was under the impression that he might have had some sep
aration of the intestines or severe bruises probably that caus
ed traumatic inflammatory condition of the intestines.

[104] I don't think he stayed in the hospital any length of
time, I don't remember whether he was in there over

night or not, but I don't think he stayed in the hospital over
night. I gave him some simple instructions probably as to
how to take care of himself, I don't.know whether I insisted
on him staying in the hospital or not. .1 made a report to Mr.
McCorkle in the form of a letter at that time, I did not take
the matter up with McCorkle Lumber Company before I gave
him the treatment, but I did make a report I think to them
afterwards. I haven't copy of that leter. I don't remember
exactly what my report was, I may have stated I thought his
condition was probably due to the blow he received a few
days previous.

Q. How long after he was at the hospital was it until
you sent the report?

A. I don't remember, within a day or so, I gave that let
ter to Mr. Hamilton, I gave the letter or report, to him and
he carried it to Mr. McCorkle.

Mr. French: Mr. Hamilton, did you deliver that let
ter?

Mr. Hamilton: I gave my mother that letter and I
think she gave it to Mr. McCorkle, I am not for ce"rtain.
Mr. Decker: You don't know whether it was ever
delivered or not?

Mr. Hamilton : Mr. McCorkle told me it was.

Q. Doctor, what was your diagnosis at the time?

A. At the time I thought it was traumatic inflammatory
condition of the abdomen as result of the accident.
Q. Did you make any recommendations as to further

treatment to the McCorkle Lumber Company?
A,

None.

'

ios

Q. You did tell them if he did not get all right to
[105] send him back?

A. I thought ordinarily a bmise to the aibdomen

that way if it is not too awfully severe gets all right in iwo
or three weeks if there is not any after effect froni'it.
By the Commissioner:

Q. What particular organ of the abdomen was injured
by this trauma in your opinion?
A. The location of the injury as told me by Mr. Hamil
ton and the area that seemed to be so sore is in the region of
the appendix at the junction of the large and small intestines.
There was no external signs of any injury.
Q. Was Mr. Hamilton ruptured, as we usually term it,
at that time?
A. No.

Q. I wish you would please examine him now and state
whether or not he is ruptured at the present tinie?
A. All right.
Q. Have you examined the claimant?
A.

I have.

Q. State the result of your extoination?
A. The claimant has a post-operative hernia or rupture
in the right lower abdomen. I might say he has two and both
of these have appeared since he was operated on and they are
post-operative, that is as result of the operation. The left
side is normal except there are three scars from abdomen
operations. They can be explained in this way, after some
operations it is necessary to drain the abdomen, and of course,
that in closing there at times leaves a weak layer of fascia
over the wall of the abdomen and the intestines in time tend

to protrude through that.
Q. And that will cause hernia?
[106]

A.

Yes.

Q.
A.

Should that be corrected?
Well, I think that should be but it would be a

rather difficult procedure, that would have to be dissected
away and the fascia brought over and sowed down. That
would be more difficult than an ordinary operation.
Q. What affect does that have on him?
A. Probably give him discomfort and necessitate bTim
wearing a truss, about the usual effect of hernia.
Q. Mr. MeNeer, if it be true that this man has been
somewhat disabled from the time you saw hiTri and has under-

iMd

gone an operation for appendicitis and undergone other sur
gical treatment and is now in somewhat a weakened condi
tion, I say if that be true, can you connect that with the lick

that he received and which he complamed to you shortly af
terwards, the general condition, appendicitis and other con
dition?

A. Indirectly I think so.
Q. What causes appendicitis?
A. Infection of the appendix.
Q. What may cause infection?
A. Germs, pus forming germs.
Q. Is the cause of appendicitis in any way connected
with trauma^

A. As to the cause it is not, but it may light it up, if
there is lowered resistance it might allow the germs to start
their growth and produce appendicitis, that is by lowering
the resistance of that particular organ.
Q. Is it unusual in a case where a man has received a
blow in that region for him to later develop appendicitis?
A.

It is unusual.

Q.

Extremely unusual?
A. It is rare, it is a rare occurrence.

[107]

Q. Suppose that a young man about 20 or 22 years
old, of previous good health, and this without regard
to this man in any way, should report to you and tell you he
had received a lick in the appendix region, you examined him
and found some evidence of rigidness and evidence of trauma
in that region, and later he did develop appendicitis, what
would you attribute that to!
A. I would consider very strongly that the trauma had
lighted up the appendicitis.
Memo: At this point the Commission itself recalled
Mr. Hamilton for further question in view of the fact that
he was asked to state what Dr. Vanderhoof told him was
his trouble.

ME. HAMILTON.

Mr. Hamilton, recalled, further testified:

By the Commissioner:

Q. You stated that Dr. Vanderhoof told you something
about appendicitis?
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A. He said iie thought it was chronic appendicitis.
Q. Did he say anything further ?
A.

No, sir.

Q. You went to Drs. Nickels, Fugate and Rogers at
Olinchport. Did they examine you?
A. I had been operated on one time then.
Q. Did they examine you?
A.

Yes.

Q. What statement did they make, if any, about the con
dition?

A.

They said they could not hardly tell, it was & pus

case then.

Q. You went to Dr. W. R. Williams at Richlands, and
was operated on there; what did he say he was oper[108] ating on you for,?
A. He had something from Dr. Vanderhoof, he nev
er examined me, he had a statement from the rest of them and
he operated on me in the right side.
Q. For what purpose?
A. For appendicitis. He said he found out that the doc
tors at Richmond made mistakes the same as he did.

That is

what he told me. He told me my appendix looked like it had
been hit on the end.

Q.
A.

Did he say which end?
No, sir, he did not say, and I did not ask him.
DR. THOMAS McNEER.

Dr. Thomas McNeer further testified:

By the Commissioner;
Q. As I understand the result of your experience with
this man based on your medical knowledge is that you con
sider that the lick really caused the condition that he is suf
fering of, is that correct or not?
A. If this man had been perfectly normal, that is as far
as his appendix wad concerned, and there being no germs
present, I don't believe an injury of that sort would start up
real trouble. It is possible though to bruise a part, we will
say the intestines, it would be hard to bruise the appendix it
self because of the location, it is pretty well protected, but I
can't help but believe that he must have had some slight in

fection of his appendix before the injury happened, but not
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enough to give him much trouble and then the blow has prob
ably been severe enough to cause considerable infection and
inflammatory reaction around the region of the appendix
which caused the trouble to light up and produce the real ap
pendicitis. It is also possible that he may have had
[109] some pus formation in this appendix area and a blow
would produce peritonitis or a general inflammatory
condition of the entire abdominal cavity. Of course, a blow
severe enough over the entire abdomen would have given hinn

the last condition he had or peritonitis would have given him
the same condition. I don't think he had any active peritomtis when he came in or it would have killed him or sent him

to the hospital within a week or ten days after the injury.
Q. Have you examined him as to his general condition
today?
A.

No.

Q. What kind of an examination would you have to give
him in order to give an opinion as to his physical condition?
Would you have to observe him a day or two?

A. I think in a general way I could estimate his disa
bility, that is I think at the present time his greatest trouble
is the hernia that he had, that is the two on the right side and
some soreness and tenderness in the lower abdomen which

would in themselves probably cause about the same disability
you expect in an ordinary hernia case.

Q. Will you please make a further examination at this
time and give us the benefit of the result of it. (Dr. McNeer
examined claimant.) Have you made a further examination
of this man?
A. Yes.

Q. State the result of it, please, sir?
A. The examination is generally negative except in the
lower right abdominal region. In other words, he seems to

be normal except in the region in which he has been operated
on and in which he says he was injured. There are scars in
the lower abdominal region, there are three scars, the
[110] most evident one is in the right lower abdomen at about

the middle at which they are supposed to have operated
for hernia, and there is probably hernia in the right inguinal
region. This latter hernia I was not able to observe, I did
not make any extensive examination, but I feel sure that there
is hernia in this region. There is some tenderness and sore

ness in the right lower abdomen around about the region of
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the hernia and incision.

There is no tenderness or soreness

of any notice about the incision in the left lower abdomen or
in the center of the abdomen. In other words,

the - hernia

trouble seems to center in the right lower abdomen. There
seems to be a general lowering or dropping of the intestinal
tract, that is, there is a bulging of the lower abdomen and a
sinking in of the upper abdomen. This is probably a result
of adhesions about the intestines in the lower abdominal re

gion and to a weakened condition of the lower abdominal
walls which is a fairly common condition that lowering of the
intestines after extensive abdominal operation.
Q. To what extent in your opinion does the condition
which you have explained and of which he is suffering affect
his general earning ability?
A. That is a pretty hard question to answer.
Q. How does it affect his general physical ability for
common labor?

A. I think he is able to perform selective ordinary com
mon labor, that is nothing too heavy that would cause any se
vere strain on the affected parts. There is likelihood of the
hernias enlarging or pushing through the abdominal walls
and probably producing strangulation. I think he is able to
do selective forms of ordinary labor to which there is not
much straining attached.
[Ill]
Q. Would you recommend a radical operation for a
cure?

A.

I believe it should be considered, it has been about

two years since the last operation and there is probably no
inflammatory condition at the present time but there are ad
hesions from the past investigations and operations wMeh

would make it a rather difficult and tedious proposition but
it can be done, but as to whether one or more operations might
be necessary I can't state, sometimes those things finally re
quire more than one operation, they are very uncertain as to
whether they will heal up properly.
By Mr. French:

Q. The appendicitis germs are they usually present in
a healthy person?

A. Well, yes, I should say they are.

Q. Appendicitis comes on or is aggravated and brought
to an acute stage by some happening?

A. Well, these germs could be aggravated and brought
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to an apnte stage by an accident or futurity circumstances^

Q. That is just something turns up that makes them get
acute?

A. Appendicitis may develop without

any apparent

cause whatsoever, and it usually does.
Q. The outside condition can bring it to a head?
A.

I think it could in an extreme.

Cross Examination.

By Mr. Decker:
Q. Doctor, do you have the date that he first came to
you for examination!
A. No, I haven't. I have no record, I made no record
at all except the letter I wrote Mr. McCorkle.
[112]
Q. Did you receive any answer within a month or
two from Mr. McCorkle stating that he had received
such letter from you?
A. I can't remember, but I don't usually receive any an
swer that way unless it is a larger corporation or company.
Q. Did you recommend an operation for appendicitis?
No, I did not.
Q. At the time you examined him did you notice any
thing that would show trauma there. Doctor?
A. No, I did not, I merely had his statement and noth
ing more than the rigid abdomen and soreness, especially in
the right side, right lower abdomen.
Q. I understand that you would not recommend a her
nia operation at this time?
A. Personally I would not recommend it.
Q. Isn't there a chance of it being fatal under these circumstanciBs?
A. There is a chance.

Q. What chance is there of getting a complete cure ?
A. He has got about 25 chances against 75 in getting a
complete cure.
Q. In other words it is just a gamble?
A. Yes, it is.

Q. Was there anything in his alleged condition at the

time you first examined him that would show any recent in
jury or anything of that kind?
A. Nothing there except his statement.
Q. If you had a case of peritonitis in which there had
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actually been no injury to your knowledge, how long would
it take this peritonitis or appendicitis to come to the point
of operation itself?
,[113] A. Chronic appendicitis may be in any degree, from
the degree of giving a little trouble to the point of ac
tual presence of pus.
Q. What was the condition when you examined him?

A. I did not consider at that time that it was appendi
citis, I could not tell. Since he told me that he had had an in

jury I assumed that the tenderness and rigidity he had there
and it being in the region of the blow was a result of the injury-

Q. There was no objective symptoms of appendicitis?

A.

No.

Q. Have you examined him since the first time before
today?

A. I think I examined him probably a year or so ago,

probably two years ago.
Q. At whose request was that examination?

A. I don't remember, I don't know whether he request

ed it or not, it seems 1 received a request from the Insurance

company, I am not positive, it has been a long time. At any
rate I think I made a report at that time.
Q. This is the report you made following that ex^--tion?

A. Yes. This report must have been made at the re

quest of the American Mutual Liability Insurance Company.
The Commissioner: Doctor, read that report please.
(Witness reads the report):
"Dante, Virginia,
January 11, 1921.

American Mutual Liability Insurance Co.,

Richmond, Virginia.
Attention—^Henry J. Decker..
[114] Dear Sir:

Your attached letter: Probably a resume of the case
will be of some value to you. Mr. Hamilton came to me of his

own accord several months ago, stating that a few days pre
viously he had sustained an injury to his abdomen by being
on a runaway truck which stopped suddenly and the force of
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the blow caught him in the abdomen. He was complaining of
general abdominal pain, and considerable rigidity of the ab
dominal muscles. I gave him
and made a fluroscopic
examination (no plate was made), but could find no obstruc
tion or other pathological condition other than that of general
abdominal contusion.

Later I understand he was sent to Richmond and there

an opinion was given that it was appendicitis. I could not

agree with this diagnosis. I think he was operated on for ap
pendicitis. I have no record of such.
THOS. McNEER, M. D.

P. S. Mr. Hamilton paid his bill."
Evidently he paid me something at that time.

Mr. French: We would like to request the letter from
the insurance company to Dr. McNeer.
Memo: Mr. Decker produced the letter which the

Commissioner read and which in substance was merely
asking Dr. McNeer for report and bills in the matter.

A. (Continued) I had no definite knowledge of what Dr.
Vanderhoof had had to say or of the operation by Dr.' Wil
liams at the time I wrote the letter, but I merely took the in
formation I had gotten at the time I examined him.
Q. You only made one examination?
A. Yes, as I recall it.

[115]

Q. Doctor, your bills have been paid in this matter?
A.

All I know of.

Q. I wish you would make out further bill for exami
nation here and send to me please, sir.
A. All right.
The claimant closed.

Thereupon, the defendant introduced the following evi
dence:
!

I

MR. M. R. McCORKLE.

Mr. M. R. McCorkle, sworn, testified:
Direct Examination.

By Mr. Decker:

'
Q. What was your position with the McCorkle Lumber
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Company1
A. Secretary and manager.
Q. Did you hold that position during the entire year of
1920f

A. Yes, sir.
Q. Did you also exercise supervisory control of^fthe en
tire plant!
A. Yes, sir.
Q. Did you make out a report of an alleged accident toElmer Hamilton?

:

A. Yes, sir.
Q. When was that report made out?
A. I don't remember what day it was made out.
Q. Is that a copy of the report with your signature?

A.

Yes, it was made out August 9th. The accident hap

pened May 1st.

Q. Was this report that was made out on August 9th
made immediately upon receipt of the news of this injury?
A. I think so, about that time, it might not have
[116] been made the same day.
Q. How far ahead of that might you have received
the first word of the injury?
A. Probably the same week.
Q. Did yon send him to any physician?
A.

Yes.

Q.

Did you send him to Dr. McNeer?

A. I recall that I suggested that he go to Dr. McNeer
and have an examination made.

Q. State all the circumstances that you may know in
regard to the man's condition at and before and subsequent
to the alleged date of accident?
A. Mr. Hamilton had complained of bad health two or

three weeks before he complained he was hurt, and on May
1st he was sick and did not report for work in the morning
and at noon he was feeling better and decided he would go to
work and about 5:00 o'clock in the afternoon the sawyer
bumped the carriage a little hard and threw him over against
the lever in some way and he quit work at 5 o'clock, and the
next day or so after that I suggested that hje go to Dr. Mc

Neer. He did so and returned to work on the 8th day of May
and worked six or seven days time, he worked one-half day
on the 1st and returned to work on the 8th. H« worked fairly
regular up nntil about the middle of Jnne, he worked 16 days
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«iid 7 homrs iaai June and he- g'ot worse and: seemed t& have
stomach trouble and I bedded to send him ta Dr. Vamderhoof

at Biehmond for diagnosis, and I sent my brother
V. McOorkle along- with him. Dr. Vandelrhoof made a diagnosis
and sent us the report of same and we sent the report to the
insurance carrier. He did not get any better and we sent him
to Dr. Williams at Richlands for an operation. Dr. Williams
operated on him and as I recall made a statement that
[117] he probably had a lick—

JiTr. French: We object to any statement Dr. Wil
liams made.

A.

(Continued.)

And that was the first intimation I

had about the accident.

Q. When did you get that information?
A. Shortly after the operation at Bichlands. Then I
commenced to make' an investigation and found out that the
sawyer had let the carriage hit the bumper pretty hard and
that he probably had had an accident and that is when I made
the report. Up until that time I did not know that he-had had
an accident.

Q. To the best of your recollection when was that, ISIr.
McCorkle. How long, after the alleged accident, during what
months was it that yon first got information of the accident?
A. I don^t recall, but during the month he was operated
on.

.

Q.

Which operation?

A.

Dr. Williams ^

Q. How did you get the information?
A. I believe my father was at Eichlands and Dr. Wil
liams told him.

Q. Then you made an investigation at the plaint?
A.

Q.
A.
Q.
A.
Q.

Yes.

Give the result of your investigation?
. I talked to the sawyer—
What was his name!
]V[r. Carraway.
Did you talk to the mill foreman?

A. I don^t reeaU whether I did or not, anyhcxw the
[118] sawyer was the man who would know. He told me that
he had hit the bumper a little hard and Mr. Hamilton

had fell over against the lever. Then after the operation at
Eichlands by Dr„ Williams he developed pus and he went to
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Brs. Nickels, Fugate and Rogers, and they operated on him
for the pus. McCorkle Lumber Company paid that bill, also
the hospital bill at Richlands and also paid Dr. Vanderhoof's
fee. After the operation he returned to work on the 20th day
of February, 1921.
Q. Have you got the wage?
A.

No.

Q. During the time prior to your father having been
in Richlands, which I presume was during the time the man
was in the hospital at Richlands or shortly thereafter, prior
to that time did you Have any knowledge of any accident
whatsoever?

A. No, I did not.
Q. What was your assumption as to Mr. Hamilton's ill
ness during that time?
\. He looked bad, looked run down and I thought there
was something the matter with him and thought something
ought to be done for him.
Q. What was the policy of your company regarding
both accidents and illness in cases of that kind?

Objected to.
A. We have always been taking care of our men wheth
er we were liable or not, we done everything we could for
them.

Q.
hoof?
A.

Was it with that spirit you sent him to Dr: VanderIt was.

Q. During that time I understand that you believed h^'m
to be simply suffering from some unknown constitu[119] tional condition?
A. Yes, sir.
Q. In no way connected with any injury at the plant?
A.

No, sir.

Q. Did you carry compensation insurance which would
cover all accidents which occurred to employees of yours at

ifchfi time?
A.

Yes, sir.

Q. Was it well known among the employees that they
were covered?
A. Yes.

Mr. French: Objected to as leading.
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Q. What arrangements were made finally with Mr.
Hamilton regarding some payments on account of this condi
tion he was suffering?
A. Well, I told him that he would be covered by the in
surance.

By the Commissioner:
Q. What insurance did you have reference to, compen
sation?

A. Yes, sir, and when he had recovered then we would
make settlement; and during the time we took care of him,
advanced him money and Mr. Decker, I don't recall the date,
came up there after his final operation to go into the case and
I notified Mr. Hamilton that he was there and Mr. Hamilton

told me to go ahead and make any arrangement with him and
it would be satisfactory to him, anything I done would be sat
isfactory to him, and so as I understand the insurance com
pany only allowed 30 days' hospital bill and Mr. Deck[120] er agreed to pay all the hospital bill, which I believe
was $502.00, and half the time up to that time which
amounted to $175.00.

Q. Can you state how much of the $502.00 item was in
curred during the first 30 days!
A. There wasn't any of it. All of these bills were more
than 30 days after the accident.
Q. WTiat Was the statement about the insurance carrier
agreeing to pay the hospital bills?
A. He claimed he was not entitled to do it, but as a com
promise he agreed to pay it all.

Q. I understood you to say just now he had a slight ac
cident on May 1st and d^'d not work for a day or two and then
went back to work and worked 16 1-2 days in June and later
he was sent to Dr. Vanderhoof, and then to Dr. Williams and

your father happened to be in Eichlands about the time Dr.
Williams made his diagnosis and then afterwards you made
an investigation and found that he did receive a lick. When
did he receive that lick?

A. On May 1st, he came back on the 8th of May and
went to work and worked up until June and then he got sick
and did not .work any more.
By Mr. Decker:
Q. Prior to May 1st, what was his,condition?
A. He had been complaining.

m

Q. Any bad complamts?
A. Na, I don't know tbat there was anything, he waa in
just a run-down condition.
Cross Examination.

By Mr. Frencht
Q. You say he complained all morning on May 1st?
A., He complained of being sick.
[121]
Q. At the time he reported to work he complained
of being sick?
A. What was the question?

Q,.. On May 1st you testified that he was si<;k in the mornr
ing, he complained of being sick when he reported to worki .
A.

No^ sir.

Q. About 5 o'clock the accident happened to him?
A.

About that time.

Q. How do you know that the accident happened to Tiitti
at that time?

A. I got the information from the sawyer.
Q. You don't know it of your own knowledge!
A.

No, sir.

Q. This complaint, you don't know that of your own
knowledge?
A. Yes, sir.

Q. You know that of your own knowledge?
A. Yes, siTy I went up to his houses
Q. That night?

A. No,; sir, that morning I went up to ids. house to see
what was the matter -with him.

Q. He quit before quitting time that night?
A. Ye®, sir.

Q. You never investigated as to why he quit I
A. As I recall he complained of being sick.
Q. They did not state that there had been an accident
on the saw carriage?
A.

No.

Q.

McClain- was foreman of the mill?
A.

[122]

He was.

Q. He had general charge of the mill?
A.

He was mill foreman?

Q.

This man was: under his immediate control?

A.

Yes.
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Q. Do you know whether McGtein. iknew of ithe accideiifc
on the carriage'?
A.

No.

So fair;as you iknow he might have 'known all abcmt it ?
A.

I don't know whether he knew about it or not,

Q.
A.
Q.

Did you ever receive any letter from Dr. McNeer?
Yes, we did receive a letter from Dr. McNeer.
About the time Dr. McNeer wrote it?

A.

Yes.

Q.

Can you fix the date of that?

A. No, I can-t. I had forgotten-a'bout the letter «until
this morning and it come to my mmd. We did Teceive a let
ter from hiin in regard his'examination, hut I do not have the
letter with me.

Memo: Mr. McCorkle, the witness, stated that he
would see if he could find that letter and mail it to the
Commission at Bristol.

Q. The conditions in that letter were about as testified

to by Mr. McNeer^
A.

I don't know.

Q.
A.

You don't know what was in that letter?
It was in regard to that case.

Q. You talked to Mr. Hamilton about compensation at
various times?

A.

[123]
A.

Yes.

Q. He ivas under the impression that he ivas going
to get compensation?
I presume he was.

Q. You had these conversations with him prior to the
time he went to the Mattie Williams Hospitals
A. No, sir.

Q. And he had quit work along about the nriddle of May,
is that not correct?

A. I Tnll re-state that again. He quit work on the 1st
of May and returned to work on the 8th of May, and worked
up until about the middle of June.
Q. It is the custom of your company to file claims for
accidents, isn't it, for all employees'^?
A.

Yes.

Q. Mr. Hamilton did not sija^n the compromise agree
ment, but that was signed by yo"u for him ?

A. There was no compromise agreement to it. Mr. Ham

;

-
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"

ilton as I recall signed the final receipt.
Q. Is it possible that yon signed this for him?
A.

No, I don't think so.

Q. You told Mr. Hamilton that he would be covered by
compensation insurance, did you not, at one time?
The Commissioner: The witness has answered that

question three or four times and he need not answer it
any more.

By Mr. Decker:
Q. What was your mill foreman's name?
A.

Mr. L. E. McClain.

Q. Was he in the custom of reporting accidents to
[124] you promptly in all cases?
A.

Yes.

Objected to.
Objection sustained. Exception by defendant.
MB. ELMER HAMILTON.

Mr. Ehner.Hamilton, recalled, further testified:

By Mr. Decker:
Q. I believe you testified that you went to work for the
Ritter Lumber Company after you left McCorkle?
A. Yes, sir.
Q. Did you ever sustain an injury while you were em

ployed by them, any kind of an injury?
. A. No, sir, no more than a bruised hand.
Q. Did you ever have trouble with your side while work
ing for them?
A.

It hurts all the time.

Q. Did you ever receive any repeated blows or anything
to your side?
A. Not anything that injured me that I could tell while
I was there.

Q. Do you know whether you signed a receipt or not?
A, No, sir.
Q. Would you be willing to swear you did not sign one?

A. No, sir, I did not and I would be willing to say I did
not sign one.

'
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MR. M. C. McCOBKLE.

Mr. M. C. McCorkle, sworn, testified:
By the Commissioner:

[125]

Q. As far as your knowledge goes yon -agree with

the way Mr. MoCorkle handled this matter?
A, Yes, sir.
Q. And also agree with the policy of your company in
handling all kinds of injury and siclmess cases?
A. Yes, sir. It has always been the policy of our com
pany to do what we could before and since the law became ef
fected.

Memo: Statement of Dr. Vanderhoof's findings was
offered and was admitted in evidence by agreement, and
of course while, as Mr. Decker says, it is roughly written
due to the fact that the typist copied same from a doc
tor's attempt to write, I think that another doctor would
probably understand what the doctor intended to say by
his heiroglyphics. The said statement is as follows:
Memo: Mr. Decker, representing the insurance car
rier, stated that he wanted to make a statement in the
matter and wanted to present some argument in the case

and is given permission to do in writing after he returns
to his office, sending two copies thereof to the Deputy
Commissioner.

After this he further stated

that

he

wanted to testify in the matter.
MR. HENRY J. DECKER.

Mr. Henry J. Decker, sworn, testified as follows:

The accident in this case was first reported to us un[126] der date of August 9, 1920, and received in our office
on August 12th. A short time later I came to the Mc
Corkle Lumber Company's operation and went into the mat

ter at lengih. At that time the Act was comparatively new
and the facts seemed to indicate that this was appendicitis
pure and simple. I knew the benevolent attitude of the em

ployer in all these cases, they did not confine themselves to
mere accidents rising out of the employment, but also to sick
ness.

There seemed to bo some merits in the case and I de-

a-24

cided to agree to pay the matf's medicalsenses and compen
sation up to that date, believing that would close the matter
entirely. Although I did 'not see any liability in the matter I
wanted to give the man a fair and square deal and the pay
ment of $502.00 was paid for medicasl expenses and. $175.00
compensation, covering a period of 17 1-2 weeks, the maki-.
mum amount under the act at that time. I felt that we gave
him a liberal amount under the law for any disability he
might :ha?ve sustained at that time and subsequent. It was,
therefore, just a business agreement pure and simple on my
part, simply tending to keep up the good feeling between the
insurance carrier and the employer in this case and also with
the free feeling among the employees of the McCorkle Lum
ber Company.
By Mr. French:
Q. You n«ver saw Mr. Hamilton?

A. I called at his home and talked to 'Ms mother, but at
that particular time I think he was in the hospital, I did not
see him though..
The evidence closed.

Elmer Hamilton, Claimant,
[127]

vs.

Claim No. 20463.

McCorMe Lumber Company, Employer ; American

Mutual Liability Insurance Co., Insurance Carrier..
Hearing held in Eiclunond, Ya^ January 9, 1924, before
full Commission.

Claimant represented by G. Mark French, Esq., Attor
ney, Clintwood, Va., Counsel.

Defendant represented by S. S. P. Tatteson, Esq., Attor
ney, Mutual Bldg., Richmond, Va., and H. J. Decker, Rich
mond, Va.
DR. MURAT WILLIS.

Dr. Murat Willis, being first duly sworn, testified as fol
lows :

.

'

By Mr. French;

Q. As I understand, Doctor, you made an external ex-
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.^lmiIlatioll only of the claimant, Mr. Hamilton?
A. Yes, sir.
Q. Yon took an X-ray of tlais man's abdomen?
A. Dr. Tally did that; I jast made an external ex[128] amination,

Q. Did timt siiow what the nature of the complaint
Tvas?

A.

No indeed.

•Q. Dr. Williams has reported, as the claimant testified,
that he found omentum adhered to the abdominal wall, behind
which the appendix was found badly diseased. Could a blow
such as he received have caused the trouble yon found at the
time of the ^examination?

A. That depends entirely "upon the nature—
Q. The red mass about the size of a man's hand.
A. There is Dr, Williams' letter emlsodited in the report
which you have, in Tviiich he teiUs exactly what was removed.
Q. Show me Dr. Williams ' letter (hamdiug report to wit
ness).
A. Here (indicating). His letter is dated July 19.
This omentum that he has mienti'oned—just what is
that?

A.

That is the apron covering the fatty growth; it lies

in front 'of

intestines.

Q.
A.

Oonid that have been caused by the injury?
What do you mean?

Q.
A.

This omentum.
Yes; you could injure the omentum; but for it to be

swollen up, inflamed and in a traumatic condition, could not
have been caused by an injury. An acute case of appendi
citis might be caused by such an injury, but it -would be fol
lowed by hemorrhage.

Q. It could not have been caused by an injury?
A.
Q.

No, I shouldn't think so.
In rare cases, couldn't it be.
A. The only kind I ever saw was the kind with
[129] blood clots; never saw such an inflammation of the

omentum caused by a blow. Dr. Williams gives the ex
planation of the omentum in a part of his letter; he gives the
common cause of that.

Q. He says it seemed to have been caused by nomadic
peritonitis. That can be caused by an injury, can it not?
A.

Yes.

lliG

Q. As far as you know it could have been caused by an
injury?
A.

I don't think the inflamed condition such as he had

could be due to the injury. Read what Dr. Williams says. It
is the only favorable thing to him. The most common cause
for this omentum.is appendicitis. This man had had a pre
vious diagnosis of chronic appendicitis made. I have never
seen this caused by traumatic appendicitis. I have seen,
though, omentum, red, enlarged, inflamed and adherent in
acute cases of appendicitis.
Q. You never have seen this omentum connected with
any other diseases except acute appendicitis?
A. Yes, indeed; I have seen omentum caused by diseased
bladder and other things; but never from chronic appendi
citis. Sometimes there is a rupture which causes it, which is
followed by hemorrhage or acute sickness. That is the only
Mnd of injury I have seen cause such trouble.
Q. If tMs man testified before the Commission that he
was taken acute sick after the injury and had to quit work
and that this took place about two months before the exami
nation, could you say that he did not have a rupture of
[130] the omentum and that it was the cause of the afflic
tion?

A. I couldn't say that he didn't have a rupture; but an
acute condition of inflamed omentum, in all likelihood—^it has
always been true in my experience—is due to appendicitis.
Q. Could you say that the lick he received did not cause
the rupture of the omentum?
A. I couldn't say that.
Q. And that it could not have caused it?

A.

He could have a slight rupture of the wall and have

been perfectly well except for a little soreness temporarily;
he could have walked around for some time and then have

had an attack of appendicitis a night, or even two days after

wards, but that would not necessarily have caused it. Injury
does not insure against appendicitis.

Q. Could you say that if he had had a rupture of the
omentum that it would have brought on appendicitis?

A. It could not have been. I don't believe you could
ever show a case of chronic appendicitis due to injury of the
omentum.

Q. But the books state that injury will cause appendi
citis, do they not?
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A. Well, a certain dependable authority says that it is
occasionally claimed, but generally with a view to legal pro
ceedings.
Q. At the time you examined claimant, you attributed
his trouble to this injury, did you not?
A. I beg your pardon, I did not. He stated that he
[131] had been in some accident, and I suggested the possi
bility—^we have to think about it just as we think about
numbers—^we had to think of hemorrhage or mesentery due
to the accident; but Dr. Vanderhoof made a positive finding
of chronic appendicitis and sacre-iliac strain. I did not have
the X-ray at the time I examined him.
Q. This sacro-iliac strain—^what is the cause of that?
A. In women, childbirth; generally to wrenches or vio
lent movements.

Q. The injury of the claimant, being hit by the gear of
a log carriage—^that could have caused the sacro-iliac strain,
couldn't it?

A.

That could have been the cause, yes.. That

is

a

strong probability. But appendicitis following inflammation
of the omentum is practically impossible.
Q. How far is the location of the sacro-iliac strain from
the appendix?
A. It is on the opposite side of the back.
By Commissioner Handy:
Q. Have you later had any record of a second operation
performed on him, or do you know anything about that?
A. I have never heard anything further. I know noth
ing about a second operation.
0. There was an operation, apparently, on each side of
the abdomen.

A.
Q.

In the hospital?
No, one was performed by Dr. Williams, and the
second operation on the other side of the stomach fol-

[132] lowed in about two months.
A.

I never heard about that before.

Q. That was after you saw him, as I understand. Could
you say anything about the possibility or probability of an
other operation after the first?
A. I can see no reason for an operation on the other
side of the abdomen, unless something was overlooked in the
first operation. It would be very important to see the rec
ords. It is not uncommon to have an operation for adhesions.
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A great many people are opened np for adhesions.
By Mr. Decker; I think I can explain that if you -will
let me.

By Mr. French: There is to be a meeting on the 17th
of this month at Dante; I can get the records then.

By Oommissioner Handy:
Q. Dr. McNeer, who examined the claimant on the day
of the hearing, gave the following testimony; "The claimant
domen. I might say he has two and both of these have ap
peared since he was operated on and they are post-operative,
that is, as a result of the operation. The left side is normal
except there are three scars from abdomen operations. They
can be explained in this way: After some operations it is
necessary to drain the abdomen, and of course, in closing,
there at times, there is left a weak la.yer of fascia over the
wall of the abdomen and the intestines in time tend to pro
trude through that."
A. As I understand, Dr. McNeer operated again
1133] for a post-operative hernia, which is very common.
There is no evidence that this man had his muscles torn

by his injury.
Q. Is it possible for a blow to aggravate the appendix
and cause an attack of it?

A.

I.never saw it, and don't think it can be done. It is

so considered by the profession; it is inconceivable to see it
happen. It is not uncommon to see blood vessels and very
small and very thin walls, and whenever they are struck they
are easily ruptured. But I have never been able to connect
up appendicitis' with injury.
By Mr. French:

Q. Do you claim that physical exertion will not light up
appendi<atis?
A.

I teach the subject, and have never been able to hear

anybody say it does. I do say that an acute attack of appen
dicitis when it is on, will be very much aggravated. Exercise
doesn't hurt chronic appendicitis; rather the contrary is
true.

Q. For a man with a touch of appendicitis to go over
rough roads in a wagon or Ford, ivonld that not, imder any
circumstances, bring it to an acute point?
A. No. We are now going into the pathology of the
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disease. We have two great forms cff appendicitis-—^the
dfaronie appendicitis, with which a man can walk around,
grumbling and complaining, feel all right one day and bad the
nest; and the acute, swollen, red affairs; If a man with acute
appendicitis would travel over rough roads, it is conr
[ISiii] ceivable that he would have a rupture, but with chronis appendicitis it is impossible.
Q. Chronic appendicitis eoiild not be made acute by
that?

A. No, I never heard of or saw such a case ; never heard
of acute appendicitis being brought on by jarxing.
Q. Well, that was what caused me to have such an at
tack—going over rough roads in a car.
A. It takes such an exception to prove a rulfi.
BE. DANIEL D. TALLBY.

Dr. Daniel D. Talley, being first duly sworn, testified! asi
follows:

By Mr. French:
Q. Would the X-ray show traumatism not in^ conounction with bones?

A.

Well, that would be a broad statement; it would de

pend upon what kind of traumatism you are talking about.
You would have to specify what tissues you. are talking about."
Q. In tissues not connected with bones^ would inflamma
tion or traumatdsmi appear ?
A. Yes, in some cases.

Q. And in some cases not?
A.

Yes.

Ql And when you^ see it on the plat«, can you; state just
what it is?

A. You are talldng about one thing—perhaps, about
this X-ray examination. Our deductions in X-ray examina
tions. This kind are not made-entiuely from-plates; they are
made from what we call a fluroscopic examination,
[135] which is made by looking through the patient with the
X-ray. That examination is supplemented by plates
taten at various intervals.

Q. A fluroscopic examination is not as definite , as
plate, is it?
A.

In some cases, it is more valuable.

a.
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Q. But not as definite?
A. In some cases more definite; it depends npon what
you want to find out.
Q. Have you any of the plates that can show traumatism?

A. Not with me, because I don*t think plates represent
the whole findings of the examination.
Q. The plates didn't show traumatism?
A.

No.

Q. If any traumatism was shown, it was through the
fluroscopic examination?
A. In, this particular case, we were not particularly
looking for traumatism. The trouble we found in this case
was confined to the gastro-intestinal tract and the tissues sur
rounding.
Q. X-ray plates show mainly where bones are involved?
A. That is perfectly true. We gain a great deal of in

formation about bones, but the examination of bones today
constitutes a very small proportion of X-ray work.
Q. Outside of bone examinations, isn't the X-ray mostly
^ess work?
A. Absolutely no.
Q. No guess work at all?
A. I wouldn't say that, but you asked if it wasn't
[136] mostly guess work. We try not to guess at all. We
only put down what we know positively, and if we
don't know, we say so,
Q. You advised the patient to explore the lower abdo
men?

A.

I did not.

That was Dr. Vanderhoof's advice.

Q. What did he expect to find in the lower abdomen?
A. I can't say what the expectation would be, but know
ing Dr. Vanderhoof as I do, I suppose he would expect to find
a disease.

Q. He gives a history of almost continuous pain in low
er abdomen since the accident, usually worse in the mornings.
What would be the result of a sacro-iliac strain causing permament disability?

A. I am testifying here as an X-ray specialist. I have
nothing to do with the sacro-iliac strain.

Dr. Willis is the

man for that.

Q. You couldn't see that with an X-ray?
A. I didn't examine him for that; it wasn't requested of

'
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me. I did not know that he had had an injury.
Q. What does this "7% of eosinophiles" mean?
A. That refers to blood; the blood count; it has refer
ence to certain blood cells occurring in the blood.
Note: Counsel for claimant and counsel for defend

ant agreed to have a further hearing in this case on Jan
uary 31,1924, for the purpose of obtaining the testimony
of two doctors. The hearing will be held at Bristol, Richlands or Cliiichport, to be decided upon later.
[137]

By Mr. French:
I wish to file this affidavit as a part of the record in
the case.

has a post-operative hernia or rupture in the right lower abBy Mr. Patteson (examining): I object to this.
By Mr. Handy:
Q. What fact do you wish to establish by this affidavit?
By My French:
A.

To contradict Mr. McCorkle.

By Mr. Handy (examining affidavit): I do not see
that this would change the testimony, or that it is neces
sary to the case.
Note: Copy of Dr. Vanderhoof's history of claimant,
embodying report of X-ray examination of Dr. Talley,
and letter from Dr. W. R. Williams, Richlands, Va., is
filed herewith, marked "Exhibit A.'*
Jan. 10, 1924.
I hereby certify that the foregoing is a full, true and cor
rect transcript of the testimony taken in the case of Elmer
Hamilton v. McCorkle Lumber Co., et als., before the Indus
trial Commission, at Richmond, Virginia, on January
[138] 9,1924.

ELISE S. FITZWILSON,
Hearing Stenographer.
1-10-24^ESF

Mr. E. L. Hamilton, Nora, Va.

No. 11599.

Age 22. Wiiite, male, married, saw-mill worker.
Date: July 8,1920.
Pt. complains of soreness in the lower abdomen.
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Family history is negative for tuberculosis, malignant
disease and serious nervous or mental disturbance.

Past history shows that pt. had slight tonsilitis as a child.
Had grip in 1918. Had scarlet fever as a child. Has'>ii6t had
typhoid, malaria, pneumonia, pleurisy, acute rheumatism,
cholera or diphtheria.
.. a
No headache. Vision is good. Ears negative. No ver

tigo or fainting. Teeth are said to be in. good condition.
No chronic cough, hemoptysis, pains in the chest, palpi
tation of the heart, dyspnea or edema.

Has not voided very freely in past month, rises 1 at night.

Has had a good deal of pain and difficulty on voiding recefit-'

ly. Says that he has had some Idndney trouble ever since his
attack of influenza characterized by aching in the back. Has

passed no blood or gravel. Has been married 3 months. No
operations. Smokes cigars and cigarettes; does not use liq
uor. Sleeps well. Perspires freely; had night sweats 3 weeks
ago. Average weight 165. Has been losing weight since
present illness; today weighs 145% lbs.
Pt. states that on June 1,1920, he was ^in a. rnnaway acci

dent and. considerably jarrei That night had some pain in
the lower abdomen which gradually grew worse until the next

day when it was almost unendurable. Had had this pain in
spells ever since, usually worse in the mornings from.the time

He^ets up until 11:30,. then disappears but may return in the
evening. Says.it is not a severe or acute pain, but.more of an
aching soreness, extends all over the lower abdomen. Believes
he has had no fever. Thinks the pain may be worse after eat

ing. Is relieved to some extent by lying down. Some aching
in the back, but no severe pain.

Appetite is good'. No nausea, vomiting, sour stomachj
heartburn or flatulence. Had cramp colic as a boy, not irecenly; no pain requiring a 'hypodermic. Bowels have been very
constipated since his accident. Stools appear natural, con
tain a. little blood,, but pt. has slight piles, no mucus.
[139.1 No dysentery or jaundice.
Exam.: Pt. has a good size frame: is well, developed
and nourished; does not appear acutely ill.

Skin is warm

and moist. Hands, feet and cheek bones are lar.ge. No cy
anosis. No edema. Pupils react to light and during accomr
modation. Muscular movements are normal. Convergence is
fair. Conjunctivae are slightly injected. Sclerae normal
color. No sinus to tenderness or nasal obstruction. Tongue
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is protruded slightly to the left, thinly coated, moist and
slightly tremulous. Gums are rather red. Teeth in excellent
condition. Throat clear. No tophi.

Glands: Cervicals, left epitrochlear and inguinals slight
ly enlarged. Thyroid not enlarged. Coarse tremor of ex
tended fingers. Eeflexes upper and lower extremities active.
Pulse good volume, equal, 21 to the 1-4 min., slight irreg

ularity in rate. Vessel wall palpable. Blood pressure sys
tolic 122, diastolic 68.

Heart: Apex impulse seen and felt in 4th and 5th i. s.,
2 fb inside left mamillary linie. Left cardiac border extends
1 fb inside the mammillary line in 4th i. s. No increased
retrosternal dulness; sounds of good quality and intensity|.

No murmur or accentuation. Pulmonie second sound greater
than aortic second sound.

Chest is well developed. Expenasion fair and equal.
Beep liver dulness begins at the 5th rib and extends to the
costal border in right mammillary line. Lungs are clear on
percussion. Backs clear on percussion and auscultation.
Spine is straight; no restriction in motion.
Abdomen is scaphoid. No bulging or dulness in flanks.
Slight pulsation in epigastrium. Costal arch less than 90 de
grees. Walls are held taut. Pt. holds abdominal walls taut.
Liver, spleen and kidneys are not felt. Tenderness in lower
abdomen, especially at McBurney*s point.

Blood: Hb 85 per cent, Pmn 76 per cent, Sm 12 per cent,
Im & T 5 per cent, Eos 7 per cent, Mz 0 per cent. Negative
for malaria. Morphologically negative.

Urine: amber, si turbid, no sod, acid, 1.025, albumin faint

trace, sugar 0. Micr: occas epith cell, occas pus cell, no rbc,
no casts, no cylindroids, occas mucus, no crystals.
Pt. referred to Dr. Willis for abdominal examination

and he sends the following report: There seems to be a good
deal of rigidity and tenderness over lower abdomen. I can
not say whether this is due to an intra-abdominal lesion. We

have to think of hemorrhage from omentum or mesentery due
to accident. Tender over sacro-iliac on both sides. Eectal

examination: Slight enlargement of prostate.
Page 3.
Mr. E. L. Hamilton.
Wassermann test negative.

[140]

No. 11599.

Pt. was referred to Dr. Talley for X-ray examina
tion, of the gastro-intestinal tract and his report ap

pears below:
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Diagnosis: Chronic appendicitis. Sacro-iliac strain.
Further conversation with pt. elicits the fact that the
run-away accident which he mentioned above occurred while
he was standing on a log carriage in a sawmill. For some
reason or other this carriage ran away with great speed and
its progress was suddenly stopped by a bumper. Pt. was
standing on the carriage and had hold of a lever and he was
considerably jarred at the time of the impact, but was not
thrown down or thrown off.

X-ray examination shows what appears to be definite
disease of the appendix with dilation of the terminal ileum.
For this reason patient is advised to have the appendix re
moved and it would also be advisable to explore the lower ab
domen at this time. The histoiy of almost continuous dull
pain since the accident, however, does not sound as if the ap
pendix were wholly responsible for his symptoms. It is re
gretted that Dr. Mauck was out of the city, otherwise an or
thopedic opinion would have been secured. If it is not en^
tirely relieved foUowing his operation, it would be advisable
to examine him further for evidence of sacro-iliac strain and

apply adhesive straps, as therapeutic test. In addition, it
should be noted that the blood shows 7 per cent of eosinophiles and it would be advisable to have his stools examined
for the presence of hook-worm or other intestinal parisites.
As soon as pt. decides whom he will consult for operation he
is asked to let us know in order that a copy of these notes
may be forwarded.
July 14th: Copy of these notes is sent to Dr. W. R. Wil
liamsj Richlands, Va.
July 19th: Dr. W. R. "Williams sends the following letter:
"On opening the abdomen I found a large mass of the
omentum about 4 inches wide and six inches long firmly ad
here to the abdominal wall and right behind involved in this
mass was the appendix badly diseased. Conditions found
seemed to have been caused by nomadic peritonitis and he
states now that he was struck on the abdominal wall when the

carriage at the. saw-mill ran away with him. He is getting
along nicely and making, a nice recovery and will be out in a
few days.
The above is a true copy of my records in the case of Mr.
E. L. Hamilton.

(Signed) DOUGLAS VANDBRHOOF.
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Mr. E. L. Hamilton.

Page 4.

No. 11599.

City of Eichmond, State of V^ginia. Subscribed
[141] and sworn to before me in the city of Richmond, Virgima, this 9th day of January, 1924.
My commission expires January 13, 1926.
(Signed) IDA J. LEE.
X-Ray Report.
Mr. E. L. Hamilton.

Stomach, duodenum and cecum.
Date: 7-9-20.

Findings: Stomach shows no abnormal irregularities of
contour. Lowest point on greater curvature at level of crest
of ilium. Pylorus normal. First portion of duodenum nor
mal in contour. Duodenum very large, including both first
and second "portions.
Six hours P. C.: Stomach is empty and meal shows nor
mal advancement. Twenty-four hours P. C. Advancement
of meal is likewise normal.

Head of cecum large. Patient extremely rigid and deep
palpation is very difficult. Appendix is visualized at both
six hour and twfenty-four hour examination. It is Hnked and
irregularly filled. The general direction is towards the midline and pt. is very tender on deep palpation just internal to

this point. The terminal ilium is greatly dilated although no
ilial stas's is present. It likewise cannot be moved, but this
is largely on account of the rigidity of the patient. The tip
of the appendix lies in the vicinity of the terminal ileum.

Conclusions: The stomach in this case does not present
any organix abnormalities. The duodenum is very large but
otherwise normal. The study of the right iliac fossa leads us
to the opinion that an organic abnormality of the appendix
is present with probable adhesions. This latter point cannot
be determined on account of the rigidity of the patient.
Submitted by Dr. Talley.
Copy Sent Philadelphia.

American Mutual Liability Ins. Co.
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Received February 2,1924.
Atir'd

Richmond.

THE INDUSTRIAL COMMISSION OF VIRGINIA,
Richmond.

Bkner Hamilton,
vs.

Claimant,

Claim 20463-528.

McCorkle Lumber Company,
American Mutual Liability Insurance Co.,

Employer,
Insurer.

This case came on for further hearing before Deputy
Commissioner Wade M. Miles, at Bristol, Virginia, January
31,1924, pursuant to notice to all parties in interest.

Present: Elmer Hamilton, the claimant, in person; Mr.
G. Mark French, Clintwood, Virginia, representing the
claimant. Mr. S. S. P. Patteson, and Mr. Henry J. Decker,
Richmond, Virginia, representing the defendant.
Thereupon the followiQg proceedings were had:
DR. W. R. ROGERS.

Dr. W. R. Rogers, sworn, testified:
Direct Examination.

By Mr. French:
Q. Do you know Mr. Elmer Hamilton?
A. Yes, sir.

Q. Tell what you know if anything about an operation
performed on Mr. Hamilton?

A. I can't give you the dates, anyway I saw Mr. Hamil
ton at Clinchport in consultation with -Dr. Fugate and Dr.

Nickels, and found at that time an open or discharging
[143] wound over McBurney's point where he had been op
erated on previously for pus appendix. I also found
in the median line a localized abscess in the abdominal wall.

The abscess was well defined and was bulging, all we did was
to open that up and drain it. We also opened up the old scar
or wound and put drainage in there. I don't think I saw him
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dftei- that, I might have seem him once or twice after that but
I did not go particularly to see him, but probably I saw him
^nce or twice. It was a long time healing up due to the ex
cessive infection in the abdominal wall.

Q. What was the condition of the omentum?

A. I did not see the omentum, everything was bound up
by adhesions and all I did was to go in the old wound and put
in drainage.
Q. Can appendicitis be caused by traumatism or an in
jury?
A. It is claimed so by most all authorities, I have never
seen a

case.

Q. Would you give what some recognized authority
says on this point?
A. I win give you John B. Deaver, of Philadelphia.
DeCosta and most all authorities, or many of them, claim that
it is possible.
-Q. What is their theory of it?
A. I might give you this man's theory. I read from
Beaver, page 83: **That exposure to inclement weather and
to other deleterious influences acts as an exciting cause of ap
pendicitis cannot be doubted. The connection between the
exposure and the development of the appendicitis is most
clear and direct, and must be accepted as clinically im[144] portant.
"The same is also true of traumatism in a limited

number of cases.

Appendicitis has been Imown to fallow

traumatism in the region of the appendix with such frequen
cy that its aetiological significance cannot be ignored. Yet

it is quite possible that in those cases in which it is found op
erative, it meets with an appendix predisposed to, if not al
ready the seat of, inflammation."
In other words, it is like a man with a tubercular knee or

joint, he is apparently well, does not have any trouble with

that knee, and he comes along and sustains an injury and

that thing flares up and he has an infected and mfl^ed knee
due indirectly to the injury, probably it would not have shown
up if he had not had an injury at that time. It is like a fire
cracker or dynamite with a fuse, it is there and you let it alone

and it is not going off, you stick a match to it and it goes off.
This man's theory here is that : **Yet it is quite possible that
in those cases in which it is found operative, it meets with an

appendix predisposed to, if not already the seat of, inflam-
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mation. This question may assume importance from a med
ico-legal point of view. Byron Robinson has endeavored to
show that appendicitis is in the majority of instances caused
by traumatism by the underlying ilio-psoas muscle; but exr
ternal injury is a more important cause. Traver reported a
case of traumatic appendicitis, and refers to other cases re
corded by Fowler, McNutt, Curtis, Mynter and Hawkins;
Jungst has recently added another to this list, and Turner
mentions several cases. Turner is apparently of the opinion
that trauma is much more often a predisposing than an excit-cause, or that, in other words, the appendix is pre[145] viously diseased, but would not perhaps have given
rise to acute symptoms at that time unless it had been
injured. I have not myself observed a case in which trauma
could be considered the cause of appendicitis."
You would probably have ,had, as he states in there,
chronic appendicitis that was set up by a lick, some predis
position to appendicitis, like some people being predisposed
to tuberculosis. Life insurance companies always hang on
to family history of cancer and tuberculosis. A man is pre
disposed to cancer more than if it was not in his family,
By Mr. Patteson:
Q. .Do statistics show that?

A. It is my statement. Life insurance people lay stress
on that, they always ask if any of your people have died of
tuberculosis or cancer and if so give the particulars, there
must be something in it or they would not lay so much stress
on it. We know a person can be predisposed to tuberculosii^,
but we don*t know iabout cancer.

Q. I understand. Doctor, you have no personal knowl
edge of this patient before the time of the operation you per
formed?

A.

No, sir.
Q. I also understand the testimony you just now gave,
you are not giving it as an expert?
A. No, I am just giving facts in this case. I am quoting
an expert.
Q. You don't claim to be an expert on appendicitis?
A. No, sir.
Q. I understand you never had a case of appendi[146] citis that was caused by a blow?
A. No, sir.
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Q. Do you know of anybody that has had?
A. These people (referring to authorities quoted by
Deaver). I have never seen or heard of a case in Bristol.
Q. Then the testimony tl^at you offer as to the possibil
ity of appendicitis having arisen that way is based on the
opinion of Dr. Deaver I
A. Yes, and other authorities.
Q. And other doctors who are quoted by Dr. Deaver1
A. Yes, they attribute certain cases to trauma and state
that it is possible.

Q. Ypu do not testify as an expert, as you really have
had no experience with similar cases?
A.

No, sir.

By Mr. Decker:

Q. What was the condition of the man when you first
saw him at the hospital?

A. He was not in the hospital. I saw him at Clinchport
at Dr. Fugate's home, he has an office there fitted up for pa
tients. He was a s'ck man when I saw him, he was running
a temperature, he looked sick, he had just come through a
long seige previous to coming home. He was absolutely load
ed with poison from the abscess in the abdominal wall, he was
a sick chap and was sick for several weeks afterwards as the

wounds were slow in healing, but he evidently made good re
covery.

Q. Was that due to infection following the first op[147] eration?

A. Yes, sir, infection following the first.
By Mr. Patterson :

Q. That is not an unusual occurrence at all, is it, Doc
tor?

A. We have it lots of times, we don't like to have it but

it happens. We have stitches to abscess and it gets up in the
facia and it is a long 4;ime getting out.
By Mr. French:
Q. You have read other authorities than Deaver as to

there being traumatic appendicitis?
A. Yes, sir.

Q. And could the omentum be diseased by other causes
than appendicitis?
A. Yes, sir.
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By Mr. Decker:

Q. Doctor, state just in what portion of the abdomen the
appendix is located?

A. That varies, too, it has no special—^the location of
the appendix varies, that is it can he in the pelvis. Tinder the
liver, on the left hand side or be in the middle, but the ordi
nary location of the normal appendix is two inches from the
crest of the ilium under the umbilicus.

Q. Are the walls of the appendix thick?

A. Normally they are not, it is something like tonsil #4^
sue and is very susceptible to infection.

[148]

Q. Isn't it protected by the bowels and front wall

the way it is situated there?
A. It is protected by the omentum and as a rule by oth
er intestines coming down over it, it is usually laying down
on the pelvis.
Q. It is well protected?
A. Yes, sir.
Q. Isn't it a fact that the bowel wall in comparison to
the appendix wall is very much thinner?
A. It is thinner, but not very much as a rule.
Q, A blow in front would tend to affect these front
walls before it would the appendix?
A. That might come on the appendix, sometimes it
sticks right up against there and when you cut the incision it
pops right out in your face.
Q. You don't know the situation in this case?
A. No, sir.
DE. J. A. DELANEY.

Dr. J. A. Delaney, sworn, testified:
Direct Examination.

By the
Q.
A.
Q.
A.
Q.

Commissioner:
How long have you been practicing?
28 years.
What school are you a graduate of ?
Louisville Medical College.
Been engaged in general practice?

A.

Yes.

Q.

Have you ever had to come under yeur observation
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as practitioner a case of traumatic appendicitis?
A, Yes, sir,
[149)

Q.
A.

Tell about it f

Two young fellows over here at Butler were in a

fight, as well as I remember one kicked the other in the side,
he had no trouble previous; to that, and I think within a week

afterwards I operated on him, he had an abscessed appendix,
he had no trouble before that and I am sure it was caused

from traumatism. He had pain right afterwards and a week or
ten days went on and it finally abscessed and I operated on
him.

Q. Now, Doctor, I don't know this, is there any way to
distinguish between a diseased appendix and an injured ap
pendix?
A. NOy there is no way except going by the history.
Q. Yon believe it was caused from traumatism by rea
son it occurred after the kick in the side?

A. Yes, he had no trouble previous to this and the pain
that he had afterwards dated from the time he received the

injury, and he had an abscessed appendix. He might have
had some chronic trouble there and tiiis lighted it up. He
never had no previous trouble, it was directly due to traumatisnEL

Q. There may have been a pre-existing condilion?
There might luave been.
Q. Is medical profession taught by those who come be
fore that there is such a thinar as traumatic appendicitis?
A. It is hardly considered one of the causes of appen
dicitis, it is seldom considerpd but I don't know right now
and would not be prepared to say. I know this man's trouWe was from the injury as he had no previous trouble at all.
A.

By Mr. French:

.[150]

Q. Is John B. Deaver considered an authority in
medicine?

A. Yes, sir.
Q. Is he as good an authority as there is?
A. Yes, sir, I suppose so.

By Mr. Patteson:
Q. Doctor, how long ago did this case of appendicitis
you refer to occur?
A. About three years ago or somewhere along there.

Q. You say it developed in about a week or ten days af-
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ter the kick?

A. It was about a week or ten days after until I oper
ated on him, it was about a week or ten days after the injury
until I opened the abscessed appendix.
Q. Was that in Bristol?
A. It was at Efutler, Johnson County, Tennessee.
Q. Near by?
A. Yes, sir.
Q. If a man had received a severe kick in the side it
would leave ordinarily some e\ddence of bruise, would it not,
on the outside?

A. That would depend on what was between the shoe
and side, if there was a good deal of clothing you would not
necessarily have any evidence of a bruise.
Q. If there was no external e^ddence, he had on heavy
clothing to prevent that, that kind of a blow would not be one
that would ordinarily cause any trouble with a healthy
[151] man?

A. Yes, sir, you could have a blow on the abdomen
and produce a serious injury to the intestines, probably the
perforation might not be at the sight of the injury, but where
the pressure in the intestinal tract is most severe. For in
stance, you might have a lick on this side (indicating right
side), and the pressure might be on the other side.
Q. That would be like contussion?
A. Yes, sir.
Q. If there was a rupture there you could trace that to
the injury?

A. Yoii could not where an abscess had formed, por

tions abscessed and walled off full of pus.
Q. Now, Doctor, isn't it a fact that this idea of yours
that this patient had appendicitis as a result of a blow a mere
surmise on your part which you cannot prove?

A. I can only say that this mai^ was strong and healthy
beforehand and immediately following this injury he devel
oped pain in the right side and it was found he had appendi
citis ; .1 opened the abscess.
Q. Haven't you known of cases of abscessed appendix
without a kick?

A.

Yes, sir.

Q. Haven't you known of healthy people complaininf
of acute appendicitis?
A. Yes, sir, but you could have a rupture of the stom-
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ach from a blow on the abdomen, you could have a ruptured
gall bladder from a blow.
Q. If it was ruptured you could trace it to the bloiv^
A. You would have to by the previous history, if the
man was strong and healthy and he received a blow in

[152] the abdomen and developed peritonitis from some rup
tured vessel you would certainly expect it come from
that.

Q. If you knew of a man having acute appendicitis you
would not ask him if he had a blow?
A. No.

By the Commissioner:

Q. I don*t believe you stated how soon after the injury
you saw this man?
A. I did not see him until I went to operate on him.
Q. What is the usual cause of an abscess?
A. Infection where the appendix fills up with pus and
ruptures.

Q. How long does it take that to develop?

A. Sometimes 48 hours and sometimes less, generally
about 48 hours to have ruptured appendix.
Q. You mean after infection?
A.

Yes.

Memo: Further hearing in this case was, by agree
ment of the parties, with the consent of the Deputy Com
missioner, adjourned to the Mattie WHliams Hospital,
Richlands, Taaewell County, Virginia, to be resumed at
3 o'clock p. m. of this day, January 31, 1924, at which
time and place the following proceedings were had, towit:

Present: The same parties.
[153]

DR. W. R. WILLIAMS.

Dr. W. R. Williams, sworn, testified:
Memo: We have had Dr. Williams on the stand so of

ten in "these cases that I suggest that we dispense with
his qualifications and record as a physician.
By Mr. French:
Q. Dr. Williams, are you acquainted with Elmer Ham-
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ilton, the claaiBant in thi& easel
A. Yes, sir.
Q. He had an operation performed at yonr hospital here
m July, 1920; tell the Commission as to the conditions you
foimd, briefly?
A. YofEt want the history of the case leading np- to the
cxperationf
Q. Yes.
A. He came here an<i gave a history that he had been
to Richmond and had been examined there and I made an ex

amination of him and found him right rigid over the right
rectus and right side of the abdomen; and in this report
brought me by him there was a diagnosis that had been made

of chronic appendicitis, and he Was operated on the next day
after he came to the hospital. To my surprise, when I opened
his abdomen, I found a mass of omentum firmly adhered to
the abdominal wall. After breaking it loose I found a dis
eased appendix back of it. I have never seen a case like this

before nor since. He gave a history of a traumatism and pain
in this side of the abdomen since his accident and I could only
attribute the condition of the omentum. to the traumatism,
which was more serious and proved to be more serious than
the appendix.

Q. You say you never saw a case like this before

[1541 nor since. You are referring to the condition of the
omentum?

A. Yes, to the pathological condition that I found in the

bowel, in the omentum—in the abdominal.cavity, you might
say.

Q. Can you state the condition of the omentum was the
result of the appendicitis?
A. No, sir.

Q. What was the nature of the case of appendicitis, was
it a very bad one? ^

A. He had a bad chronic condition of the appendix, a

great many adhesions, but it was not acute.
Q. The acute trouble was of the omentum?

A. Yes, sir.

. Q. You have performed a great many operations for ap
pendicitis?

A. Oh, yes, several thousand I guess.
Q. Can an X-ray plate tell anything as to the nature of
appendicitis?
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^

-A.

Yes.

Q. Which is the most definite, plates or a flnroscopic
extoination?

.

<

A. I depend on the plates more than I do the fluro'scopic.
' ' • ' •'
Q. "Would an X-ray plate have shown the condition of
the omentum?

A.

It would not.

'

By the Commissioner: Rigljt there, woul^^a flurqscopic examination have shown the condition of the
omentum?

Dr. Williams: No, sir.

[155]

Q. Considering that this man had never had any
trouble with his appendix before and that he had been
injured by an accident on a saw carriage, and quit work and
went to the doctor the next day. and went back to work then
for two or three days, and in a little over a month was oper• ated on and found to be in the condition that you found this
.man in when you operated on him, what would you state as
your opinion was the cause of his trouble?.
A. I believe the traumatism injured the omentum and
weakened the resisting power and it afterwards became in
fected, just as you m^'ght injure a bone, it weakens the resist

ing power of that bone and you may have, or probably will
have an inflammation set up which will destroy the. bone.
Q. There were two other drainage operations after
wards performed on this man. Were they in your opinion
caused by the condition of the omentum, or set up by the con
dition of the omentum or were they made necessary by the
appendicitis?
A.

By the condition of the omentum.

Q. If it haid been the condition of the appendicitis alone,
it would not have caused the secondary operations?
A. No, sir, the appendix were removed..
Q. And the operation for the appendicitis would then
have been in good condition and would not hfive, caused the
second operations?
A. No, sir.
Q. We had a discussion in this case as to whether or not

there is any traumatic appendicitis. Will you give us what
your understanding of this is?
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[156]

A. Well, you can have, I will say, it is possible but

not probable to have a traumatic appendicitis.
Q. In exceptional cases there is traumatic appendi
citis?

A.

I have seen it in gunshot wound cases, things like

that.

Q. You have operated on cases yourself?
A.

I have.

Q. Do you have any respectable authority which denies
that there ever is traumatic appendicitis?
A.

I have not.

Q. Do you know of any?
A. No, sir.
Q. Is Deaver a respectable medical authority?
A.

You mean John B. Deaver?

Q. Yes?
A. Yes, sir.
Cross Examination.

By Mr. Patteson:

Q. When was it, in point of time, that you performed
the operation on Mr. Hamilton and removed his appendix?
A. I do not reniember the time, I can look that up. I
Tip VP that looked up and give it to you.
Q. You have stated, Dr. Williams, that you have seen
cases of appendicitis caused from gunshot wounds?
A.

Yes.

Q. You have never yourself seen a case caused from a
bruise from the outside, have you?
A. Well, if it is due to a gunshot wound, it shows
[157] that it is possible that you could have a traumatic ap
pendicitis.
Q. But the point I want to bring out is: have you had a
case where a lick from the outside caused it?

A.

No, sir.
Q. Would you tell about the appendicitis apparently de
veloping from a gunshot wound?
A. The inflammation extended to the appendicitis and
the appendix inflamed and was removed. It was inflamed
when I removed it.

Q. That was a matter capable of demonstration, you
could trace it from the wound, where the wound occurred?

147

A.

Yes, sir.

Q. When you examined Mr. Hamilton, at the time that
you performed the operation for the removal of his appendix,
was there any evidence of any external bruise or wound?
A. No, sir.

Dr. Williams (with paper in his hand); This is the
record. Mr. Hamilton was admitted to the hospital on
July 16, 1920, was operated on July 17, 1920, final diag
nosis was chronic appendicitis and inflamed omentum,
which means infected, you know.

Q. Have you got in your record the history that was
given to you by Mr. Hamilton of his condition?
A. I had Willis, but I do not know what I did with it.

Not Willis'^ Vanderhoof's examination in Eichmond, he
brought it here.

Q. That is what you were going by in getting at
[158] what his condition was?

A. Yes, in a way it was, and by my own examina
tion.

Q. You have no other record except what Dr. Vanderhoof furnished?

A. Of any outside phvsician?
Q. Yes.
A. No, sir, that is all he brought me.

Q. You have no record that you kept independently?
A.

Of his case?

Q.

Yes?

A. No, sir. We write up the main points in the exami
nation.

Q. The paper that you had in your hand just now repre
sents the only and all the history of the case that you have
today?

A. Yes, there is another book with the history of the
case written up, but I have not been able to find his. We

write up a diagnosis previous to the examination, and after
wards, too, because we often have to change it.

Q. Is this the diagnosis that you wrote up previous to
the operation?
A.

Yes.

Q.

Let me see it?

A. (Hands paper to counsel.) That is nothing but ap
pendicitis, that was written when he was admitted to the hos-
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pital, then we made a different one after we opened him up.
Q. And you cannot locate the second one?
A. No, sir, I looked for it the other night; This was
really Vanderhoof's diagnosis; that was written up. as he
came in.

[159]

Q. That is all the history that you have?
A. Yes, sir, at this time.
, Q. After the operation was performed you wrote a his

tory again of what was then developed and you have no copy
of ii?
A.

Yes.

A nurse stands there and as I talk she writes

it down of what I find in the abdominal cavity, and as I say
it is often different from the previous diagnosis, I am sorry
to say.

Q. As far as your record is concerned, you can not lo
cate that?

A. No, sir.
Q. In this question relating to the inflamed omentum,
wh^t ordinarily causes that?
A.

Inflammation of the omentum?

Q. Yes?
A. As I said before, I never saw it before nor since, the
condition I found in this man's abdominal cavity.
Q. Then as I understand you, you do not know what
was the cause of it?

A.
Q.
A.

I just know it was there.
That is what I mean?

Yes. The only thing that I could give as a cause of
that would be an opinion.
Q. Would you have any idea as to how long it would
take for that inflamed condition to develop—^I am asking for
information?

A.
Q.

It varies, it depends on the germ that is there.
You never saw this condition of the omentum before

or since?

A.

No, sir. I do not mean to say that I never saw

[160] one—I never saw one of this kind, this large, and this
thick and so firmly adhered to the abdominal wall and

with an appendix no more acutely inflamed, in chronic appen
dicitis, I have never seen that condition before.
Q. After you discharged Mr. Hamilton from the hos

pital, did he return any more?
A. Yes, sir.

Q. For what purpose?
A.. He 1stilL liad3 am apenmg. and*, scone disciiarge; he re
turned and was drained.

Q. You mean you operatbd oirhim. the. seoond. time?
A. No, sir, we put tubes in him wHen hei left' and kept
them inihim fior several da^s beeause li thought it was danger
ous to olosejhinuup. M thenmajority-of casesj.we do not.drainj
ckranic appendicitis, but findang. this oonditioniin therabdomi^
nal cavity, I felt this case should be drained; and i±i was-for
tunate I did drain it.

Q:. Whenf you: discharged, him: we was apparently?! all
right?
A. He had made a wonderfuh improvement, but. was:no.ti.
awelllman..

"Wheujhe rettirned what-sei^ce did; yon rendfer' himit
Av WiBJW'ashedJtfie wound'out, did nottopen hdm any fur
ther, and dressed him was aboutiaii tliat was: done;.

Q:
A.
Q.
A.
Q.

He was .still: draining?
Yes, sir.
Had not cured up?
No, sir.
Would you know how long that was aitea^ tlie apera-

• Q.. Twios weeksi to- a. month) afeteuwiaiEds,. B donft. re*
[161] member exactly how long,
A.

Has he been here since then for atttgntibnf

A. No,, sir.
Q. Now, with the exception of that injury to tlie appen*^di'x, which you-traced to the gunshot^ wound^ I understand you

to say you have no experience from which you could' say
condition of the appendix, or appendicitis, was caused by -awound or injury, that you could personally stey that you Imew
that to be a fact?

A.
Q.

Nb, sir.
ExceFpf the gunshot wound case?'

A.

Yes.

Ql Does not Dr. Dfeaver say not what was his-experience

but what"he understood to be possible^ with regard to appen^
dicitis being caused by an injury?

A. I do not remember what Dr. Deaver had to say along
that line.

Q. (Referring to the paper.) This date that the diag
nosis was made for appendicitis, that is August 1, 1920, isn*t
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it?

A. No, sir, discharged August 1, 1920, discharged from
this hospital.
Q. When was he admitted?

A. July 16,1920.
Q; Dr. Williams, in a letter that you wrote on July 17,
of which this purports to be a copy (showing witness letter
in the record taken at Richmond), I will refresh your mind
by showing it to you?
A. Yes, I think I wrote that.
Q. You wrote a letter on July 19th—it is the 19th—who
was that letter addressed to?

[162]

A.

I do not know.-

Q. You wrote a letter on July 19,1920, after hav
ing performed the operation, and stated in the letter, which
I have shown you, that this was a nomadic peritonitis, to have
been caused by that. What is that?
A. It really means a wandering, comes from somewhere
else.

Q.

From nomad?

A.

Yes.

Q. Like an Arab?
A. Yes, you might style pneumonia a nomadic pneu
monia which came from a wound somewhere in the body.
By Mr. Decker:

Q. Was the appendix in its usual position, at McBurney's point?

A. No, sir, it was behind the cord—^it was in a mass of
adhesions, had to free it up, it was attached to the abdominal
wall.

Q. Very deep seated?
A., Yes, sir.

Q. When this boy first came to the hospital, did he give
you any history whatever of this injury, or was it an after
math?

A. He gave it when he first came when I examined him;
he said he had had these pains constantly or almost constant

ly since his injury.
Q. This condition of the omentum was acute?
A. Sub-acute you might call it.
Q. What is the difference between acute and sub[163] acute?
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A. One is very mild and the other is rabid, violent.
Sub-acTite inflammation is a mild inflammation; acute inflam
mation may be—^there are different degree of that, may mean
very acute, violent.

Q. Was this condition so acute at the time you saw him
that an immediate operation was necessary?
A. No, sir.
By Mr. Patteson;
Q. In the letter that you wrote on July 19th, evidently
to some doctor, you said "he states now that he was struck on
the abdominal wall when the carriage at the sawmill ran
away with him." You were referring, of course, to the pa
tient's statement, Mr, Hamilton?
A. Yes, sir.
Q. Did he give you any idea of when he was struck?
A. Yes, it was some time before he came here; he had
been to Richmond in the meantime.

Q. Have you now any recollection of when he said he
was struck?

A.
Q.
time he
A.

No, sir, I have not, not the exact date.
Do you know whether it was over a month from the

said it occurred when he came to you?
Yes, I think it was at least that or more.

By Mr. French:
Q. You are not certain as to when he said he was hurt?

A. No, sir, he told me the exact date at the time,
[164] but I do not remember it.

Q. It may have been less than a month.
A. Yes, sir.
Q. As I understand you, this condition of the omentum

and the condition of the appendicitis might not have been re
lated and may have just been a coincidence?
A. Possibly so.

Q. It is also possible that the omentum might have light
ed up a condition in the appendix?
A. Well, it is a possibility.

Q. In your consultations with him did he ever tell you
anything about having chronic appendicitis before the injury?'
A.

I don't think so.

By Mr. Patterson:

Q. I understand you to say that the record that was

m2

madfe' after ymif perfbrmed the' operation' has •been mislaid ?
A: Ye&j I cannot- find it' if' it was made;: sometimes w®
oper-ate on cases when help-is' scarce and let that slip by us.
Mr. French: Qn the question of the expenses iheur-

red by Mr. Hamilton, I would like to offer his evidence,
on that.

Mr. Patterson: Why, I understand the case. was. re

ferred to the Deputy Commissioner on this medical poiht^
alone.

The Commissioner: This was. originally, my case> andl
ri65]. it is now before the. Deputy Commissioner for hearing,
on all undetermined questions.
MR. HAMILTON.

Mr. Hamilton^.the clariinantj.takesithe-stand:.
By the Commissioner:
Mr. Hamilton, what expenses and docton bills .were
incurred by you during the first 30 days succeeding, your in
jury which.you have paid?

- A. I paidlD'r. McNeer about $9i00; medicine $6.00;. it
was a little bit over that.

Q. Anything else?"
A. Part of expenses trip to Richmond, $25.00^
Q. That all,, during-the first 3.0 days??.
A. Yes, sir;
Evidence closed.

State of Virginia,
City of Richmond, to-wit:
Bursey^,Secretary of the-Industrial Commission,
of Virginia, hereby, certify that the foregoing are true andf
correct copies of the evidence taken in Claim* No. 2D463y El
mer Hamilton,, Claimant, against McCorMe Lumber Com
pany, Employer, and the American, Mutual Liability Insurr-ance Company, Insurance Carrier; as the same is now on file
and. of record in this office.

Given iinder.my hand, and the seal of the Industrial Com.mission of Virginia, this the 22nd day of December, 1924
W. F. BURSEY, Secretary.,,
Industrial Commission of Virginia.
(Seal;)'
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End of Exhibit MtedjWtbjDfifiDs:ton:a§]Mi BLMoGarMftf
To McCorkle Lumber Company and American Mutual Lia
bility Insurance Co.;;

Take notice that at the office, of R. W. Wright in the
[3.66]. town of Cliht^od, Virginia, upon the 19th day of Januaryj,1925, between the hours of "2 p. m. and ItX p. m.
of that date, I'shall proceed "to take the evidence of" Elmer
Hamilton et als. to be read in my behalf in a certain matter
now de|x©nd;iBg!Ldiiiithe-OircuittCo(BirtroftDickeniSoniACoiimty, Vir-

g^a^.wherBimyGoa ia;re. complaanaiiiftfe and 1.am def^daiiti If
for anyv reason itbe taking of tbe< said .depositions!^bet noticommenced at that time(ithet tfaking:*thj&reof wiUibe ooiaitiriiEiiedifrom
time to time and from place to place until same are cfonpleted.
This Dec. 31st, 1924.
ELMER^ HATVEILTON:

By Counsel.
January 2nd, 1925.

r Hereby accept legal service of the above -notice.
J. H. RIVES^.Jr.,
Of Counsel for th'e Cdmplaihants.
The depiositions. of Mrs. Elmer Hamilton.and oiihers

[3j67.] taken-beforfiime, ,S..P. Riddle,,a.]Srotary> Eublic for the
County of Dickenson, State of Virginia,.,on. th®. 19th;?
day of January, 1925, between the hours of'2:00 p. m. and
10 p. m., at the law office of'S: P. Riddi6, in'thV^town-of Clintwood, Virginia, piursuant to. notice hereto, annexed iand puj*-suant to.agg-eement, to be read;as evidence cxn behadf of the

defendant in the Chancery, Cause depending, in.the>Circmtr
Court of Dickenson County, Virginia, wherein American Mu
tual Liability Insurance Company, andUhe-MbCorKle Lum
ber Company, Inc., are the Complainants., and. Elmer Hamilton,,is the defendant.

Present: J. H. Rivesj^ Jr.", of'counsel fbr the complain-*
ants. G. Mark French,, of. counsel. for. the. defendant.
MRS: ELMER HAMILTON:

Mrs. Eliner Hamilton, a witness of lawful age, after be-

loi

ing first duly sworn, deposes as follows:
Examination.

By Mr. French: Without waiving the objections here
tofore but insisting upon same, the following evidence is
introduced by way of insurance in case we are mistaken
in the law.

By Mr. Eives: Counsel for complainants notifies the
counsel for the defendant that he must elect to stand up

on his objections heretofore made or waive the same by
taking depositions pursuant to his notice.

Q. You are the wife of Elmer Hamilton?
A.

Yes, sir.

Q. Do you remember that at the time of the accident
that Elmer Hamilton while working for the McCorkle Lum
ber Company?

Mr. Rives: Question objected to because not specific.
Not stating any inquiry at all and no injury having here
tofore been proved.

A.

Yes, sir.
Mr. Rives: Same objection to answer.

Q. "What doctor, if any, did Elmer see?
A. I don't remember just how long, but it was not very
long after the accident.
Mr. Rives: Same objection as above.

[168]

Q. How many days would you say?
A. I don't know, Mr. French. I don't just how
longi He knows, but I don't Imow exactly.
Mr. Rives: Same objection as above.

Q. Give an idea.
A. I can't say, for I don't remember just how long it
was. It was not but a short time, though.

Mr. Rives: Same objection as above.

Q. You can tell whether it was a month, a week or a
year?
A.

He was hurt on the first of the month and it was in-
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side of that month at some time that he went to he examined,
to the best of my knowledge.
Mr. Rives: Same objection as above.

Q. Did you see a letter?
A. Yes, sir.
Q. Who was this letter from?
A.

'

Dr. McNeer.

Q. When did you see this letter in reference to when
Elmer had gone to Dr. McNeer?
A.

It was when he come back from over there when he

had went to be examined.

Q.

What was in this letter?

Mr. Eives: Objected to as the letter itself is the best
evidence.

A.

The best I can remember; I find that Hamilton was

injured in the right side which was caused by an accident he
told me that he received at the mill the other day.
Mr. Rives: The answer objected to for the foregoing
reasons and because the same is hearsay.
Q.

Where is this letter now?

A. Well, I don't know. His mother took it and gave it
to Mert McCorkle, she said.

Mr. Rives: Objected to because hearsay.
Mr. French: We here avow that we will show that
this letter is the same letter that Mr. McCorkle admitted

receiving and that the letter is now in the possession of
the defendant and at least was delivered to them and not

received back by Elmer Hamilton or any of his agents.
Q. Whom did you give the letter to?

A. Elmer's mother, and she said she took it gave to
them.

Mr. Rives: The latter part of the answer is objected
as hearsay.

Q. After this accident what pay, if any, did Ehner
[169] receive?

Mr. Rives: Objected to because no accident has been

proved and because calling for testimony not shown to

m

laSe^in^thle

of-thG-imttiessp

Mr. French: We will avow that we will prove that
there was an acoid^ti Iffthe 'ConaplMnants- attorney be. lieves that the exhibits he filed .with his bill does not ad

mit on their part that there was an accident.

A.

He didn^t receive any ©xcept'what he went to the of

fice and asked Mert McCorkle for.

Q. During this-time, did you receive any pay; for*'your
husband?

A. No, sir, I didir't receive but' $20.00.
Q. What did the complainant, tlte-' MdOorkl^'- Lumber/
Company's Agents tell you, if anything^ ab'oufthis'-moneyvthat
was being paid ito. Elmer; Hamilton?
A. They did not tell me anything about it.
Q. About the amount and where it was coming from?
Ai They did' not 'tell me anything•about •whfere it' wa«
coming-ffom;Q. How-mueh did they say, if anything, that he wa-s-get^
ting?.
A. They didiLot.say,.

Mr. French: If yooi.insist, Mr*.Eives,.. I will have
witnesa gx),over her. statement as to contents-of letter
made by her before my avowal._
Mr. Eives: It.is.,ag4*fied thatcthetwitness would make
the same testimony as above—^now—at this time.
GfOSS Examination.-

Mir..Rives .-Without waiving, any objections, hereto
fore made,,but insistiiig upon same, .this-examination_is..made.
By Mr. Bives:
Q, Mrs. .Hamilton, did you see any accident at any time
diiring Mr. Hamilton's employment with the McCorkle Lumrber Co. in which accident Mr. Hamilton was injured?
A. No, sir.
And further this deponent sayeth not.
Mr. Rives: All of Ithei rabovei withess -ss testimony is
moved to be stricken out because they sh'owrniovactual
knowledge of any of the facts, which is the subject of this
contt'oversy.'
Mm W D. HAMILTON/
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[170]

NANCY JANE HAMILTON.

Nancy Jane Hamilton, another witness of lawful age, af
ter being first duly sworn, deposes as follows:
Examination.

By Mr.
Q.
A.
Q.

French:
You are the mother of Elmer Hamilton?
Yes, sir.
Do you know thai he worked for the McCorkle Lum

ber Company in the year of 1921?
A. Yes, sir.
Q. Do you know of him being injured in the year 1921?
A.

Yes, sir.

Q. You have heard your heard your daughter-in-law,
Mrs. Elmer Hamilton, testify about a letter brought by El
mer Hamilton and turned over to you?
A. Yes, sir.
Q. Wliat did you do with this letter?
A. I took it up to office and gave it to Mert McCorkle.
Q. What Mr. McCorkle?
•A. Mert. I gave it to Mert.
Q. That is Mr. M. R. McCorkle?
A. Yes, I reckon that is his initials.
Q. That is one of the managers of the McCorkle Lum
ber Company?
A. Yes, sir. He was the manager or superintendent.
Q.

Wliat did he do with it?

A. He took the letter or note and read it and then sat
down by his father and read it to his father.
Q. Did he read it out loud?
A.

Yes, he read it out till I could hear it,

Q. Tell what you remember of what Mert McCorkle
read out of this letter in your presence on that date?
A- Well, he read tbat the doctor said in the letter that

he had examined Hamilton that day and his injury was caus
ed by a hurt that he got in thp mill a few days ago.
Mr. Rives: The best evidence of the contents is the
letter itself.

Q.

What became of this letter?

A. They kept it. They never give it back to me. They
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kept it, I reckon.

Q. That is, Mert McCorkle and his father kept the let
ter?

A.

Yes, sir.

Q. Was this the same day that Elmer brought the let
ter?

A.

He came in off the train from Dante and I took the

letter up there that very evening.
Q. "Was Elmer working at this time?
A. No, sir. He was not. He was not able to work. He
was not able to walk.

[171]

Q. How long had he been quit work?
A. It hadn't been but just a day or two. He was
awful bad off and he could not work any for eleven

months.

Q. Did he quit work before or after his injury?
A. He quit work after he was hurt for he could not
work any more.
Q. After he was hurt, what money, if any, did Elmer
receive to live on?

A. He did not receive much, and they said there was
not $10.00 insurance money allowed. They said he could have
stuff in the store, but that there was no money allowed.
Q. $10.00 a day, month or year?
A. No, it wasn't $10.00 a day. I reckon they meant $10
a week or $10 a month. I don't know. I went there and asked

for some money and they said he was just allowed $10.00--they said the insurance company just paid that.
Q. How long after he was hurt that they told you this?
A. It was long a right smart bit after he was hurt. He
had been operated on, I know. I went up there to get some,
money and the old man McOorMe, Mert's daddy, and he said
*'Aunt Nan, you can get things in the store, but money is
mighty scarce and you will have to be saving, but he did let
me have $8.00 in money.
Q. This is the time that he told you that the insurance
company was only paying $10.00?
A. {felO.OO per week, I think it the way he said it.
Q.

Describe Elmer's condition at the time he went to

Dante and afterwards?

A. He shoor was in a bad condition, he was drawed over,
he couldn't straighten, and he jist looked like a dead man—
he was the worst looking man you ever looked at.
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Q. How long did he stay in this condition?
A. For a long time, I just don't remember how long.
He was operated on. He went to Richlands and was oper
ated on there and stayed there about 16 or 17 days, and then
he came home and then he went to Olinchport and was oper
ated on three more times there.

Q. Do you know what condition he is in now?
A. Yes, sir.' He is ruptured and has to wear a truss all
the time and he is not able to work now if he could help him
self.

Q. What per cent or proportion of a weU man if he
now?

Mr. Eives: Objected to because the witness is not a
medical expert and is not qualified.

A. He is no ways near the strong man like he was be
fore he got hurt. I tell you that.
Q. Is he one-half as strong?
[172]

Mr. Bives: Same objection as above.

A. I don't believe he is, Mr. French.
Q. You were acquainted with him before and after the
injury?
*
A. Yes, sir.
Cross Examination.

By Mr. Rives: Without waiving any objections here
tofore made:

Q. How many letters did you give Mr. McCorkle?

A. I just give him the one. I took the one up there that
Elmer fetched from the doctor.

Q. In what year did you give him the letter?
A. It was 1920 or 1921, the year they was married.
They was married in March of the year that he got hurt. He
was married 26th of March.

Q. How long after they were married do you say it was
until he got hurt?
A. It was May, I think.

Q. Were you living with him?

A. Yes, sir, I have lived with him ever since he got mar
ried and before he was married.

m

Q. Wliat part of May?
A. It was right at the first of May.
Q. When did he go to Richlands, Va., for operation?
A. He was operated on the 16th day of July.
Q. That same year?
A. Yes, sir.
Q. When did he go to Clinchport?
A. He went to Clinchport the last of September of that
same year, yes, sir.
Q. How many times did you go to McCorkle Lumber Co.
to get money?.
A.

I went a time or two—^three or four.

His wife went

to get some and they did not want to let her have it. He was
then in the Richlands Hospital.
Q. Were you there when his wife went to get it?
A. Yes, sir.
Q. Why wouldn't they let them have it?
A. I don't know—couldn't tell, I don't know why.
Q. How many did they give you money?
A. Two or three times I got a little.
Q. What amounts?
A. I got $8.00 one time ; I got a $25.00 check when he
was at Clinchport.
Q. Any more times?
[173]
A. If I have got any more I don't recollect it.
Q. Was the $8.00 check the last one you received?
A. Yes, sir, the last one they received, I reckon.
Q. Had he returned from Clinchport then?
A. Yes, sir. He had returned home then, but he was
not able to do anything.
Q. Did you ask for more money after that time?

A. No, I don't recoUect as I ever did ask for any more.
Q. Did Mr. McCorkle tell you at that time that there
was no more money, but that you could get provisions?

A. He said money was scarce and had to be saving.
Q. Did he tell you you could get provisions?
. A.

He said we could have things there in the store.

Q. When did Mr. Hamilton come back from Clinchport?
A. He went down there the last of September and stay
ed over a month. And Dr. Fugate and Dr. Nickols doctored
him and Dr. Rogers at Bristol operated on him.

Q. Was that the last time he went to the hospital?
A.

Yes, sir.
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Q. How long after lie had come back that you had the
talk with Mr. McCorkle w;hen he told you that money was
scarce?

A. I don't know exactly how long, for I can't remember.
Q. Was it before Xmas?
A. No, it seems to be like it was after Xmas.
Q. Did Mr. Hamilton ever go back to work for McOorMe?

A. Yes, he worked a little for them after eleven months.
It was not very long until he left up there and come to .Caney.
Q. What month did he go to work for Caney?
A. He moved down there in September. He had went
to work a few days before he moved.
Q. You say he went back to work for McCorkle eleven
months afterwards?

A. Yes, sir. Eleven months he never struck a tap.
Q. Eleven months- from what date?
A. From the time he got hurt.
Re-Direct Examination.,
By Mr. French:
Q. How old are you, Mrs. Hamilton?
A. If I live till the 27th day of next August I will be 70
years old.

And further this deponent sayeth not.

[174]

NANCY JANE (x) HAMILTON.
her mark.

Witness:
S. P. RIDDLE.

ELMER HAMILTON.

Elmer Hamilton, another witness of lawful age, after be
ing first duly sworn, deposes as follows:
Examination:

By Mr. French:
(Not waiving the objections heretofore
made but relying and insisting on the same.
Q.

You are the defendant in this case?
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A.

'

•'

Yes, sir.

Q. How much trouble have you had, if any, about get
ting your compensation money?

A. Well, I haven't even got any yet and I don't know
how much trouble I am going to have before I get it.
Q. How many years were you hurt, if youf were hurt
at all!

'

A.

Five years ago.

Q. If you have made any trips name trips you have
made in trying to get this money?

A. One trip to Bristol, one to Richlands. One to Dante
and one to Clintwood.

Q. Has your attorney gone any place that you haven't?
A. Yes, sir.
Q. Where?

A. To Richmond;
Q.

How often?

A.

Just one that I know of.

Q.

To refresh your memory

Mr. Rives:

It is agreed that his attorney has made two trips
to Richmond.

Q. Tell about your accident.
A. Well, I was at work on the carriage and I got thrown
into the set works.

Q. Whom were you working for?
A. McGorkle Lumber Compainy.
Q. How were you injured and the nature of your injury?.
A. I was injured in the right side.
Q. Describe the injury?

A. Well, I was }i<id an awful pain in my side and my side
was sore and swelled up.

Q. What was the condition of your side before the in
jury?
A.
jury.

I never had any trouble with my side before the in

Q. What caused you to fall in the set works?
A. It was a sudden, stopping of the carriage?
Q. What was you doing on the carriage?
A. I was working.

[175]

Q. What did ydii do about your injury?
Q. What do you mean by that?
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Q. What steps if any did you take to remedy it?
A.

I went to Dante to Dr. McNeer.

Q. How long after the accident?
A.

I don't know for sure but I think it was the second

or third day after the injury.
Q. What happened next?
A.

I was examined.

Q.
A.
Q.
A.
Q.

What did he give you, if any thing?
He gave me a little bottle of medicine.
Did he give you anything else?
Well, no, not in the medicine line he din't.
You did not carry anything back to Nora then but

the medicine?

A. • I said in the medicine line, was what I was talking
about.

Q.

I carried a note back to Nora.

Who was the note to?

A.

M. R. McCorkle.

Q.

What was in the note?

A. It says I find that Hamilton is injured in the right
side which is caused by the accident he had at the mill.
Mr. Eives:

Objected to as not the best evidence.

Q.
A.

Do you know where that letter is?
No, sir.
Q. What is the last you know of that letter?

A.
Q.
A.
Q.

I gave it to my mother.
Who knew of your accident at the time?
W. H. Caraway.

What position, if any, did he hold with the employ

A.

He was the sawyer.

er?

Q. Who was the immediate superior or Boss on the job
you were working on?
A.

McClean. Ed. McClean.

Q. Was the sawyer one of your bosses?
A. Well, yes, in a way, he was.
Q. Did he give you orders?
A. Well, yes.

Q. Did McClean know of this accident? If so, when?
Mr. Eives: Objected to as leading.
A. That evening.
Q. What makes you think so?
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A.

'

I told him.

Q. How,much was you making at that time?
A. I was making $5.00 per day and a bonus of $1.00.
Q. Are you well at this time?
A. No, sir.
Q. What is the cause of your not being well at this
time?
A.

The accident.

Q. What per cent, are you not well at this time?
Mr. Rives: (Objected to because the witness competent to
give an opinion).
A.

I would safe to say that I am 50 per cent. off. I am

not the man I used to be.

Q. Tell what you know, if anything, about Compensation
at the time of the injury?
A. Well, I met M. R. McCorkle and he told me that he
was glad that it was an injury in the place of appendicitis,
that I would get $10.50 a week and my hospital bills paid.
Q. When was this conversation?

A. It was a short time before I went to the Hospital.
Q. That is the first time?
A.

Yes, sir.
Q. Did he say. anything about money being held, and if

so what?

A. Well, the old man, the President, told me after I
come back from the Hospital that he was holding $3000.00
of the Insurance money to cover my expenses and my hos
pital bills.

Q. Did you receive any money after you. was injured?
A. Well, some little bit, I just don't remember how
much.

Q. Where did this money come from, or what do you
know about it?

A.

I don't know where it come from. But I thought

it was Insurance .Money.
Q. What made you think this?

A. I thought they were getting the checks and crediting
them on my account.

Q. What made you think this?
A. Because I had never received any of the chedi or
money from the Insurance Company.
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Q, Did youj fiiii out any) papeus. of applibatiQii for In
surance?

A.

I am not for certam;. t filled; out one^Well,.! only

wrote my name on it.

Q. "Why didn't youjpay mEOce atfeention toiyour insur[1771 ance business ?
zV.
it.

M..R. McCorklo told' mo

he would look after

^

Q. AVhen did he tellf you that?
A. After I came back from the hospital.
Q. How long from the time you was injured'?
A. It was just a short time. I don't rememlier.
Q. Was it within six months?
A. Yes, sir; yes.
Q. "What was the custom as to fixing out eomp«iK<ation
on-McCorkle's job?
A. "Well,. I d.on.'t know what it wa.s, but Mert told me
that he would fix mine. I wasn't able to fix it myselc.
Q. Do you know of any ever fixing their own compensa
tion on McCorMe's works?

A.

No, sir.

Q. Did McCorkle ever tell yoii anything* atrowt tba- ?\lcNeer letter, and if so, state whatT
A. Yes, he toM me that he got the note.
Q: When did he- tell you tha=fe?
A. I am not for certain, but I'think it was the next

Q. M. R. McCorkle testified' that it was impossible to
be-thrown on the iSever by quick stopping- of tlie carvia;;c.
"What do vou' know about thaifi?'

A.

He is absolutely mistaken in that;

Q. How fast does this carriage go when running?
A.

I expect it is from 25 to 30 miTes an hour. I would

jiist have to guess, though, for I would not be positive about
that.

Q.

Did you ever see the insurance man?

A.

No, sir. Not to talk any with. I saw lii'Tn at a dis

tance.

.

I

Q. "Why didiit you take the matter up with him?,
A.

M. R. McCorkle said he would look after it.

Q'. Wlien did he tell you this ?
A. The day after the insurance man was there.

Q; "What had' you said to McCorkle^ if anything, at that
time?
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A.

I told Mr. McOorkle that I would like to see him and

he said I will fix it up for you. He came out and told me that
he had decided to give me $500.00 and I told him that abso
lutely I would not take it.
Q. What was that $500.00 for?
A. I don't know unless it was for my hospital bills.

Q. What did you do towards the investigation?
A. I got you to look after the matters for me.
. Q. What caused you to do that?
A. Just because I had not received anything for being
sick.

Q. What had they done, if anything, to you right
[178] then?

A.

They sued for a store account and hospital bill.

Mr. Eives: The answer to the question in so far as
it relates to what the suit was for is objected to because

the papers in the suit are the best evidence.
Q. Where was the suit started?
A.

It was started at Nora.

Q. Who before?
A. J. H. Rasnick, justice of the peace.
Q., What did you know or think about this before you
were sued, if anything?
A. I know they told me that I owed them a little bit, but
I didn't know just how much.
Q. Did you actually owe them anything?
A. Well, I won't answer that question, for I don't know.
I thought that they had got compensation to cover my bills.
Q. Do you know any different now?
A. Yes, sir.
Q. It has been testified to in this case that $175.00 com
pensation money has been paid to you by the insurance com
pany. What do you know about that?
A. Well, I don't know anything about that. I never did
see any. I never got* any money.
Q. You thought the compensation was being paid on
your store account and was being taken care of by McCorkle?
A.

Yes.

Q. You trusted them with it up untU the time they sued
you?

A. Yes, sir, I didn't think he was the man to do me the
way he did—^I didn't think he was that kind of a man.
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Q. Did you know anything about the compensation law
at that time, and if so, tell what?
Mr. Eives: Objection.
A. No, sir, I didn't know what you had to do to get mon
ey to get the compensation checks rather.
Q. Whom did you think was tending to this for you?
A.

M. E. McCorkle.

Q. When did you first learn that no application had been
filed and that nothing had been done by him towards getting
your insurance?
A. Well, it was a long time after I was hurt.
Q. Was it before or after they brought suit against
you?

A. Well, it was some little time before.
Q. About how long?
A. It was something month or so or maybe three months
I don't know how long.

Q. Up to that time you thought your insurance matter
had been attended to properly?
A .Yes, sir.
Q. What schooling have you had?
A. Well, the 4th grade is as high as ever I was in school.
[1791

Cross Examination.

By Mf. Rives (without waiving any of the objections hereto
fore made, but insisting upon the same):
Q. Mr. Hamilton, you stated that M. R. McCorkle said

before you went to the hospital the first time that he was glad
that you had received an injury rather than having appen
dicitis.

• A.

Is that correct?

Yes, sir.

Q. Now you said also that Mr. McCorkle told you a
short while after the injury that he would file the papers for
you?

A.

Yps, sir.

He told me that he would look after the

compensation insurance and see that I got it.
Q. Was that at the same time that he told you he was
glad it was an injury rather than appendicitis?
A.

No, sir.

Q.

When was it?

A. It was some time aftferwards.

I don't just know

ms

:

wfien' it waff.

Q. Before or after going* to tlie hospiibal?
A.

After.

Q. You went to the hospital twice, didn't you?
A. Yes^, sir:
Q. Was it after you went to Elchlknd^ or Glinchportf
A. It was just after I came back from Bichl'andk, the
best I can remember, I won't say positive just when it was.
Ql Bid you ever after that time talk with
McCorkle
about the insurance?

A. Yes, sir. He told me that the insurance man would
be there in a Rttle while and he would take it up with him.

Q. "Was that after you went back to work the

second

time?

A.

No, sir, That was just a little before I went to work

the second time.

Bid- Mr; McGbrkle state whether or not you the itisurmce company would pay the compensation or whether he
waff having- trouble with the insurance company?
A. I don't remember what he said, But he said he
thought we would get the money all right.

Q. Bid Mr. McCorkle ever tell you that a part of the
hospital bills were-incurred more than 60'days after the date
of the alleged injury and that it would not be recovered?
A.

I can't answer that for I don't remember.

Q. You said you saw the insurance man at a distance
om one oeeaaionv Was that after you hati-. gone baofe tt> work
for McCorkle?

A.
saw but
Q.
A.

No, sir, it was just before I went to work. I never
one man. It was Becker, he come over there.
Were you working when you saw Becker?
No, sir.

Q. That was the insurance man you are talking about,
was it not?

A. Yes, sir, that was the ineuraace man and they said
that was his name is aU that I know about it.

Q. Mr.. French asked if you ever signed an applica[180] tion for compensation. You said that one was- filled

out and you only wrote your name on one paper. Is
that correct?

A.

Yes, sir.

Q. At what time was this this that you signed your name
to thi&paper?
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A. lb tJie' bBst'. ofimy •opinion" it wasj jusfc. before E went
back to work for the company.
Q. Where did yon sign it^ in the company/& office or
yonrhome?;

A^. B was:. at:thBioMce, to the best ofimy opinion)at Mfcr
Goj3klaisi.

Q. If you were not working for McGorkle'att tha-time;
why wfiueiyoui ihi the offieei?A,.

. MjaGorJde cailedi me:- in theBei

Q. Did he tell you what theipapen was??.'
A. No, sir.
Q. Did you even endorse aicheck: owe-to McGIorklejLum
ber Co.?

Mr. Rmnchi:. Objected to,, beeause- the ctieck isi the
bBst:evidfence2

A.

If I ever did, I don^'t remembei: it^ but l am-not posi-

tiFffiabout it:.

Q. Wliat date was it that the-MaGorMe Lumber"Go. sued
youi for thej allegedi store account that youj have; Heretofore
testified to ?

A. Well, I don't know just what the date was.
Q. Was it in 1922^or'1923?
A. It was 1924, or 1923.
Q. You did not receive any compensation^you statferd ftor.
your allfegedf injuries^ and you' have* testiiiedi that you? were
injured in 1921.. Why did you. never make complaint that you
were not* receiwng' compensation ??
A. Why just because M..Ri.McGorMfe told'me to just let
it go until the insurance man come and we would get it
straightened up.
Q. You were there, when the. insurance, came,, weren't
you?
A^ I'was^home^ 7!?ome and up at the store.

Q. You didn't receive compensation after he came. Why
did you make no complaint then?

A. Why, I thought that Mr;. McCorkle. had?got. iti fixed
up till I did not owe him anything.
Q; Did' Mr." McGorkle tell you- after the' insurance• man
was •there that they would not pay any more than your hos
pital bill?-

A'.

Wellj if he didi r don't remember it. l am notposir

tive aboutfthat.

. 17C

Q; But he did tell you that the insurance company would
not pay $500.00, didn't he?
A.

That is what he said.

Q. Didn't he afterwards tell you that the insurance

[ISi] company would pay slightly more than $500.00 and
that you ought to take it and that you would be making
a good settlement?
A. I remember after I quit that he said he had got a lit
tle more out of the insurance company or something that way.
I don't remember just how it was.
Q. How long after you had quit?
A. I don't remember just how long.
Q. "Was it as much as a month?

A. r just won't say for I don't remember.
Q. Did he say how much, more he could he had gotten
out of the insurance company?
A. No, sir, I don't remember.
Q. Did he say that he would or would not get any more
out of the insurance company?
A. I just can't answer that question, for I don't remem
ber what he said.

Re-Direct Examination.

By Mr. French:
Qi You say that you thought your compensation had

about paid your store bill up until you was sued?
A. Yes, sir. I thought I was even with them. *
Q. And that was the time that you started your inves
tigation?
A. Yes, sir.

And further this deponent sayeth not.
E. L. HAMILTON.

State of Virginia,
County of Dickenson, to-wit:

I, S. P. Eiddle a Notary Public for the County of Dicken
son, in the State of Virginia, do certify that the foregoing
depositions of Mrs. E. L. Hamilton, Nancy Ann Hamilton and
Elmer Hamilton were duly taken, reduced to writing, signed,
by the witnesses respectively, before me at the time and place
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mentioned tjierein, pursuant to the annexed notice.

Griven under my hand and notarial seal, at Clintwood,
Virginia, aforesaid, on this the 19th day of January, 1925.
S. P. BIDDLE,
Notary Public.
[182]

Statement of Costs.

Notary's fee

$3.00
13.00

$16.00

Mrs. E. L. Hamilton, 1 day and 3 miles

$ 0.80

Stenographer's fee
Witnesses:

Nancy J. H^ilton, 1 day and 3 miles

0.80
$17.60

Endorsed:

Received from the hand of S. P; Riddle, Notary Public,
and filed this February 6th, 1925.
W. E. RASNICK, Clerk.

In the Circuit Court of Dickenson County.

American Mutual Liability Insurance Co., et al.,
vs.

Compl.

Answer.

Elmer Hamilton,

•

Defendant.

The answer of Elmer Hamilton to a bill in chancery filed
against him in the Circuit Court of Dickenson County, Vir
ginia, by American Mutual Liability Insurance Co. et al., for
answer thereto or to so much thereof as he is advised that it

it material that he should answer and says:

(1.) That he admits that complainants are duly organ
ized corporations lawfully doing business in Virginia, and
that McCorkle Lumber Company came properly in all re
spects under the jurisdiction of the Industrial Commission

of.Virginia and that it was subject to the provisions of the
"Workman's Compensation Law of the State of Virginia.
(2.)

That your respondent is not informed as to the re

lation between the two complainants, but that complainant
was in the employ of the McCorkle Lumber Co. in the year
1920 and afterwards.

(3.) Your defendant admits that he filed an application

17^2

for a hearing' before- tHef^ IndTistriai GJ&inmi^oni in» tbe^ j&sjp
1924i for ihjiirie&;8iistiained'iipon June
1922; That this
was-'not theF-ori^nal proceeding in-the^ casej but that'the? MoCorkle Lumber Go., and the insurance company had paid the
defendant. Qompensation for his said injury and had made an
agreement as to compensation with him which agreement had
been approved by the. Industrial Commission of Virginia all
within a year from the said 16th day of June, 1922That the application-referred-to by the compMnants-in
their bill was an application for a reopening of the case.. Tlhat
the compensation law. provides that such, raopening can be
had at any time without regardito the passage:of .time.
The law on this subject is set out as follows:
After an award and during the whole compensation
period applicable to the injury in question^ the'r-elation
tbr the- awardi is •similair to •thatt of ' a court to a jud^ent
during the term at which it is^rendferedi"'
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(4.y Defendant is not informed as to when complain
ants received notice of) the; award'iiii defendant's favor but do

know that they have never paid defendant any compensation
since the date of that award.

(5:)' Defendant admits that complainants appeared" be
fore the Gireuit C6urt of" Dickenson Gaunty,.Virginia,.iii-open
court, andiargiiedi their, appeal] and:snbmittfedi the case for.'de^
cisdonjuponi the*8th; day of. Jiily,,1924-4

(6.) That he does not Imow^whether!oopyv was- fbrwardied of the order sustaining the industrial commission to complfeinant:'^: counsel or not. If it was not forwarded' he had
nothing to'do with it not being forwardied. Tour respondent

is infbrmed'that the clause providing-for the forwarding of
a' copy of the order is extra judicial and is surplusage and
should be-disregarded" in this case. That respondent is not
infomiediwhat action complainants took upon* Ifeaming of 'the
decision of the case^ nor is he informed, as to.wheni they, learn
ed this and' that- he is advised,that. this, matter, is immaterial,
but if it should" be deemed material, by the court. he requests
that strict proof be made of it. Your respondent hesre statPi?
that he believes complainants failed to perfect their appeal
becauserthey thought;they. hadisLsimonths to ffo perfect it and
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not 30 days, mid that this failure was the result of gross negligefnee on complainant's part.
(7.) Defendant denies that complainants were de[185] prived of their right of appeal to the Supreme Court of
Virginia by failure of the clerk to forward a copy of
any order to them or their counsel, but here alleges that an
appeal could have been perfected in the absence of a copy of
the order forwarded by the clerk. And that this failure to
perfect the appeal was the result of gross negligence or ig
norance of law on the part of complainants.

(8.) The respondents denies that more than two years
elapsed between the injury and the opening of his case be
fore the Industrial Oommissioii and denies that the Commis

sion has so held or found and here alleges that he received
compensation from both the defendants and entered into an
agreement with them-which agreement was approved* as by
the Industrial Commission law is provided. That all the

above took place within one year from the injury suffered by
the said Elmer Hamilton.

And further if no appKcation or lawful order of the com
mission was made in defendant's case to the commission it

was caused by the fraudulent practices and misrepresenta
tions of the complainants or was caused by the mutual mis
take of all parties.

(9.)

The respondent here denies that any of the pro

ceedings of the Industrial Commission in the said case were

wi^;hout jurisdiction or were null and void. He here alleges
that the Industrial Commission had fuU iurisdicti6n of the

parties and of the subject matter and had the right and it was
its duty and did adjudicate all the questioifs raised in this
case after a full and fair hearing on their merits.

(10.) The respondent here alleges that all the points or
issues raised by the complainant's biU were raised by
[186] the complainant in the action before the Industrial
Commission and in the appeal of the said case from the
Industrial Commission to the Circuit Court and after a due
and fair hearing' upon their merits were determined in favor
of Elmer Hamilton, the defendant in this suit. That all the

parties to this suit were duly before the said Circuit Court
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and the said Commission.

That the said Circuit Court

of

Dickenson County, Virginia, and the said Industrial Commis
sion of Virginia had full and complete jurisdiction to try and
adjudicate the points raised by the issues before them and de^
cided by them upon their merits. That the Industrial Com
mission provides as follows:

"Ml questions.arising under this act, if not settled
by agreement of the parties interested therein, with the
approval of the commission, shall be determined by the
commission . . .

The record, and decisions and judgment relied upon by
defendant for his defense of Res Ad Judicate are set out in

Complainant's Exhibit No. 1 filed with compMnant's bill and
are here incorporated in this answer by reference and are
made a part of this answer the same as if copied and set out

at large and verbatim.
The defendant here charges that if under the facts alleg
ed the complainant had any right to enjoin the collection of a
judgment that that right is barred by their negligence in not
perfecting their appeal within nearly fifty days from the sub
mission of their case.

ELMER HAMILTON,
Defendant.

By G. MARK FRENCH,
Counsel.

On the back the following is written:
[187]

''Received and filed this March 10th, 1925.
W. E. RASNICK, Clerk."

''Filed in dpen court by leave of court, this March 10th,
1925.

W. E. RASNICK, Clerk."
In the Circuit Court of Dickenson County.

American Mutual Liability Insurance Company and
McCorkle Lumber Co., Incorporated,
Complainants,
vs.

Elmer Hamilton,

Demurrer.

Defendant.

The said defendant Elmer Hamilton says that the com^
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plainant's bill is not sufficient in law and assigns as grounds
for his demurrer as follows:

I.

There is adequate remedy at law and adequate relief can
be had at law by writ of proMbition. If the Industrial Com
mission had no jurisdiction or exceeded its jurisdiction.
n.

No misconduct has been alleged against the defendant

Elmer Hamilton. He has not been connected in any way with
the failure of complainant to perfect its appeal. To enjoin
the collection of a judgment the defendant must allege some
misconduct or misleading action by defendant. This they
have failed to allege.
in.

Mistake of law as to time for taking appeal. 30 days and
not six months can not give equity jurisdiction to set aside
judgment of Circuit Court. The compensation law
[188] states Sec. 61 that upon appeal to Circuit Court:
"The judge shall hear and determine the case within
30 days after the granting of the appeal if court be in

session, and if the court be not in session the court grant
ing such appeal shall hear and determine the case within

30 days from the beginning of the ensuing term."
It appears in complainant's bill that the appeal was per
fected on the 2nd day of April, 1924. By general law of this
State the next session of the Circuit Court of Dickenson Coun

ty would be and was June 22nd, 1924. The court by above

section must decide the case'by July 22nd, 1924, and by gen
eral laws again the time for appeal to the supreme court ran
out on Aug. 22nd, 1924. Their bill shows that they made no

effort to appeal before the 25th day of August. "Ignorantia
Leges Excueat Nemo." By the statute itself irrespective of
any action by the clerk, the judge or the defendant their time

of appeal had expired before they took any action.
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(a)

There is no duty on clerk to notify parties of the decision
of their cases and an order providing for such notice is sur
plusage in so far as the notice is concerned.
(b)

There was no right of appeal from the Circuit Court to
the Supreme Court after the 20th day of June, 1924. The law
providing for such appeal was repealed and went into effect
upon the 20th day of June, 1924. See Acts 1924, page 484,
sec. 61.

IV.

Res Adjudicata.

The industrial commission had jurisdiction of the parties
and the subject matter of the original case for all pur[189] poses including time for filing claim and substitutes
for filing claim. The act itself says:
"All questions arising under this act, if not settled
by agreement of the parties interested therein, with the

approval of the Commission, shall he determined by the
Commission, except as otherwise herein provided." Sec.
66, Industrial Commission Act.
V.

If there had been appeal in due time the award of the
commission and the judgment of the Circuit Court would
have been affirmed.
VI.

Complainants were negligent in not perfecting their ap
peal, within 30 days and in not discovering that the case had
been decided.
vn.

An injunction can only be awarded to the enforcement of
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a judgment for something that took place prior to or at the

time of trial and can not be. awarded for matter happening
after judgment and the adjournment of the term of court.
ELMER HAMILTON.

By Gc. MAEE: FRENCH,
Counsel.

On the back the following is written:
"Filed in open Court by leave of court, March 10th, 1925.
W. E. RASNICK, Clerk.''
Virginia:

.

In the Circuit Court of Dickenson County.
American Mutual Liability Insurance Company and
McCorkle Lumber Company, Incorporated,
vs.
Decree.
Elmer Hamilton.

This day this cause came on to be again heard on the pa
pers formerly read, on the depositions of the complainants
and of the defendants, taken after due notice to the parties
hereto, and was argued by counsel:
And it appearing to the court that though a copy of the

^al order of this court entered on July 24, 1924, affirming
the award of the Industrial Commission of Virginia, in favor
of Elmer Hamilton, was not, as required by the terms of said
order, mailed to counsel for complainants until after the right
of the complainants to petHion the Supreme Court of Appeals
for a writ of error had expired, and though it appears from
the proceed'ngs that the said Elmer Hamilton received the
alleged injuries of which he complained on June 16, 1920, and
complainants contend that the defendant did not file his appli
cation for hearing before the Industrial Commission of Vir
ginia until the 18th day of June, 1922, the court is of the opin
ion that the bill of complaint is not established by the evidence
and is without equity and the relief therein prayed for should
be denied.

It is therefore adjudged, ordered and decreed that the

said bill of complaint be and the same is hereby dismissed
with costs and this cause ordered stricken from the docket"

and the clerk of this court directed to file the papers herein
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among the ended causes.

The complainants having indicated an intention to

[191] apply to the Supreme Court of Appeals for an appeal
and supersedeas, it is ordered that the operation of thia
decree be suspended for a period of sixty days from the date
hereof, and the temporary injunction hereinbefore awarded

extended and enlarged for a like period of sixty days from
the date hereof, to-wit: the ... day of May, 1925, upon the
condition that the complainants, they or either of them, or
some one for them, within fifteen days from the entry hereof,
execute a suspension bond as provided by Sec. 6338 Va. Code

1919, before the Clerk of this Court with surety to be approv
ed by the said clerk in the penalty of $5,000.00 providing for
the payment of all such damages as may accrue by reason of
such suspension in case an appeal be not allowed, or, if al
lowed, be not effectual within the said period of suspension.
On the back the following appears:
ask for this.

J. H. RIVES, Jr., Of Counsel for Complainants.
Endorsed:

"W. E. BURNS.

March 10, 1925:'*

McCorMe Lumber Co., et al.,
[192]

vs.

Complainant

Decree.

Ehner Hamilton,

Defendant.

This cause came on this day to be heard upon the com
plainant's bill filed at rules and upon request of defendant

to file his demurrer and his answer, and was argued by coun
sel.

Upon consideration whereof defendant is given permis
sion to file his demurrer, which is according filed and issue
joined and thereupon defendant is permitted to file his answer
which is accordingly done after the filing of the said demur
rer and this cause is continued for further order at this term
of court.

On the back the following is written;
"Enter this decree.

, Judge.
3-10-25.

W. E. B.'
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Clerk's Certificate

State of Virginia,
County of Dickenson, to-wit:
I, W. E. E-asnick, Clerk of the Circuit Court for Dicken

son County in the State of Virginia, do hereby certify that
the foregoing is a true transcript of the record in the suit of

American Mutual Liability Insurance Company, a corpora
tion, and McCorkle Lumber Company, Incorporated, against
Elmer Hamilton as the same appears from the original rec
ord and files in my said office. I further certify that the at
torney for the defendant had due notice of the intention of

the American Mutual Liability Insurance Company, a corpo
ration, and McCorkle Lumber Company, Incorporated,
[193] to apply to the Clerk of this Court for a transcript of
the record in the said suit for an appeal.

Given under my hand this 9th day of April, 1925.
W. E. EASNICK,
Clerk of the Circuit Court for

Dickenson County, Virginia.
Clerk's fee for transcript, $73.80.
W. E. RASNICK, Clerk.
A Copy,
Testa;

^

•

J. M. KELLY,
^

Clerk.
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