IN THE

Supreme Court of Appeals of Virginia
CITY OF HOPEWELl_,, Plaintiff,
vs.
NORFOLK & WESTERN RAILWAY COl\1PANY, ET
ALS., Defendants.

CONDEMNATION PR.OCE:EJDINGS.
PETITION.

To the Honomble Judges of tlze Sttpreme Court of Appeals
·of Virginia:
Your petitioner, the City of Hopewell, respectfully represents that it is aggrieved' by a final judgment of the Corporation Court of the City of Hopewell, Virg·inia, rendered
on the 30th day of July, 1929, in a certain condemnation proceedings therein depending, wherein your petitioner · was
plaintiff, and the Norfolk & Western Railway Company, et
als., were defendants, a transcript of the record in said case
is herewith filed.
STATEMENT OF THE CASE.
This case is a condemnation proceedings brought by tlw
City of Hopewell against the Norfolk & Western Railway
Company, and other property owners for the purpose of
acquiring a right-of-way for the extension of Randolph Road
through the Plant Site Area, connecting with the Bailey's
Creek Road to Garysville.
This project is one which the City of Hopewell has been
interested in for a number of years. A casual observation
of the map will show that prior to the institution of this
project Hopewell was located at the end of a blind road from
Petersburg to City Point, and had no other means of ingress
or egress. With an idea of opening up the City of Hope-
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well to the surrounding territory the City of Hopewell has
expended approximately two hundred thousand dollars ($200,000) in the carrying out of this plan, having built a bridge
across the Appomattox River and a roadway through the
Plant Site Area with a bridge across Bailey's Creek to the
city limits to connect with the Norfolk Highway. When completed this will be the shortest route from Richmond to Norfolic.
·
The record in this case will show that the Judge of the
Corporation Court of the City of Hopewell had taken such
an active part in this undertaking that he did not feel he
could sit in this hearing, and requested the Governor to appoint a substitute Judge in his place and stead.
So that the works now undertaken by the City of Hopewell, in its last analysis, is one· that not only affects. the Commonwealth of Virginia but should he considered as an undertaking of the State of Virginia.
,
Upon a trial of this caus~ on the 5th day of July, 1929,
the Court returned a verdict sustaining the motion of the
Norfolk & Western Railway Company, which motion requested the Court to dismiss the condemnation proceedings
as to the said Norfolk & Western Railway Company, and dismissing the said procedings as to the said N orfollr & \¥estern ·
:Railway Company, upon the grounds that your petitioner,
the City of Hopewell, had not applied for and secured from
the State Corporation Commission a certificate of ·public
necessity and essential public convenience, as required by
law. To which judgment -of the Court the City of Hopewell,
by Counsel, duly noted its exceptions. And on the 30th day
of July, 1929, the City of Hopewell moved the Court for
a rehearing on the motion filed by the Norfolk & Western
Railway Company, and moved the Court to reconsider said
motion, and to set aside the judgment rendered on the 5th
day of July, 1929, and to enter an order appointing Commissioners to assess the damages that will accrue to the Norfolk & Western Railway Company, by virtue of the extension of the said Randolph R.oacl, as set out in said petition,
a.erosg the rights-of-ways of the Norfolk & Western Railway
Company, in the City of Hopewell. After hearing argument
upon said motion· for a rehearing, the Court overruled the
motion of the City of Hopewell and refused to amend or
vacate .said judgment, entered on the 5th day of July, 1929.
To which ruling of the Court the City of Hopewell, by Counsel, duly noted its exeeptions.
.
. It is the contention of the N orfollr & vVestern Railway
Company that Sections 3084 and 3832 of the Code require
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that before a city can condemn the property of a public
service corporation it shall first apply for a certificate of public· necessity and essential public convenienc~ from the S_tate
Corporation Commission. ·
It is the contention of your petitioner:
(1) That Section 3034 and S'ection 3832 of the Code has
uo application to a municipal corporation in the exercise of
its right of eminent domain in laying out or extension of
streets or public highways.
(2) That if said Sections of the Code were intended to
a.pply to a. municipal corporation, then they have no application in a condemnation proceedings when only an easement is desired, and there is no taking of the fee in the land
or property of the public service corporation.
(3) That if said Sections of the Code apply to a municipal
corporation, then they are unconstitutional in that they
abridge the exercise of the rights of eminent domain expressly
conferred upon municipalities by -Section 159 of the Constitution of Virginia.

I.
·Taking up t.he argument in the order assigned.
3034 of the Code provides :

Section

"But no property shall be condemned for the pui·poses
specified in this or the four preceding sect~ons unless the
necessity therefor shall be shown to exist to the satisfaction
of the -Court having jurisdiction of the case, and no property of a public service corporation, except lands required
:for drains, sewers or public ducts, shall be condemned except in accordance with Sections 3832, 3822 and 3042. The
provisions of this chapter shall in no way repeal, amend,
impair or affect any other powers, rights or privileges conferred on cities and towns by charter or any other provisions
of the general law.'' The four preceding Sections-it will
be observed-confer upon cities and towns: "The power to
acquire or otherwise obtain control of or to establish, maintain, operate, extend and enlarge water works, gas works,
electric plants and other public utilities within or without
the limits of said city or town; to acquire within or without
the limits of the city or town by purchase, condemnation or
otherwise whatever land may be necessary for acquiring,
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locating, establishing, maintaining, operating, extending or
enlarging said water works, gas works, electric plants and
other public utilities, and the rights-of-way, rails, pipes, holes,
conduits or any of the :fixtures or appurtenances thereof."
And while it is true that Section 3030 provided: "Every
city and town shall have power to lay off streets, walks or
alleys, alter, improYe and light the same, and have them kept
in good order." No provision is authorized in this Section
for the condemnation of any land for the purpose of laying
off any streets, walks or alleys.
The charter of the City of Hopewell, as set out in the Acts
of the Assembly of Virginia, 1920, at page 583, Section 6,
reads as follows:
''The City Council shall have the power to establish, open,
widen, grade, improve, construct, maintain, light, sprinkle
and clean public highways, streets, alleys, boulevards and
parkways; and to alter or close the same.'' These rights or
privileges beii1g conferred on the City of Hopewell by charter
constitute other ,powers, rights or privileges which Section
3034 of the Code in no way repeals, amends, impairs or
affects, as expressly provided for in said section.
Section 2947 of the Code: "Powers and Duties of the
Council. * * ~· The Council .shall have, possess and exercise the general management of the affairs <;>f the city and
town and in addition to such powers and duties as are guaranteed and imposed by this chapter shall exercise and perform ·all the powers and duties now authorized or imposed
by general law or special act in so far as they are not ineonsistent therewith.'' As this power was conferred by special act, same cannot be limited by the restrictions contained
in Section 3034 of the Code.
The power of eminent domain conferred by the Legislature
to a municipality is legislative in its capacity and the City or
municipality, being an arm of the State, and having Legislative authority, which authority being expressly delegated
to it by the Legislature having adopted an Ordinance rec1't·mg:
.
·
"That it deems it expedient and that public necessity requires that the City of Hopewell extend R.andolph Street,
formerly known as Dupont Street, in a Northerly clirectior1
ncross the rights-of-way of the Norfolk & "'\Vestern Railway
Company's tracks and through the Plant Area to connect
with the Northwestern end of Bailey's Creek Road, now
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known as Randolph Street.'' That said Ordinance is a Legislative enactment and is not subject to judicial review.
Section 4385 of the Code expressly authorizes cities and
towns to: "Condemn property for the purpose of opening,
constructing, repairing or maintaining a road, or any other
public purpose authorized by law.''
Section 3030 of the Code, which is under construction herein, does not authorize cities and towns to condemn land
for. the purpose of laying out· or opening its streets, but
merely authorizes cities and towns to lay out, open and
construct streets. So that it will be seen that in this condemnation proceedings the City of Hopewell is not proceeding by virtue of Section 3030, but under the express delegation of authority by Section 4385 of the Code.
In the case of the City of Welsh vs. Norfolk & Western
Railway Company, reported in 140 S. E., page 839, at page
841 the Court says :
''The power to lay out or open streets which has been
delegated to the City is Legislative in its nature and the
City's conclusion and determination as to the propriety and
necessity of a proposed street is as final and conclusive as
though the Legislature itself had determined the same. S'ucl1
questions are not open to judicial review."
And in the consideration of the case of the City of Welsh
vs . .:Norfolk & Western Railway Company there was before
the Court for construction a question very similar to the one
raised by the Norfolk & Western Railway Company in the
instant case.
Chapter 52 of the Code, Section 11, provides in effect:
"That if any railroad, turnpike or canal company, or any
company organized for the purpose of transporting carbon
oil and natural gas, deemed it necessary to cross i:my other
railroad, turnpike, canal or pipe-line, it may do so under certain conditions: That if the parties fail to agree the company desiring it may bring suit in equity and in such suit
the Court may, in a proper ease, decree that such may be
made upon the payment of damages to be ascertained as
'provided in Chapter 42 of the Code. And the company may
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proceed under the latter named Chapter to obtain the· rights
to make such crossing."
The Counsel in the case of City of Welsh vs. Norfolk &
·western Railway Company contended that since the city is
not given express authority by its charter to acquire property already devoted to a public use by condemnation proceedings, it must proceed in equity under Section 11 of Chapter 52 of the Code, if at all; that being the only express authority for such action. This issue was raised by demurrer
to the application which was overruled, and also by . the
Court's refusal of certain pleas setting up the same defense. The Court said:
"Every contract made with the state is subject to its rights
of eminent domain. Such a taking does not impair the obligation of any contract, it heing an implied condition of all
grants by the state that the property conveyed shall be subject to the power of eminent domain. In contracting with
railroads and the like, the state retains a right to condemn
a crossing over the same whenever and wherever the public
necessity requires."
. In the City of Lynchburg vs. Peters, reported in 133 S. E.,
page 67 4, opinion by Judge Chichester at page 678:
".When the power to vacate or close streets has been delegated to a municipality in the absence of a showing that the
closure was for solely private benefit or that it was the result of collusion or fraud, it is the exercise of a political or
legislative function which the Courts will not review.''
Keeping in mind the fact that Section 3034 of the Code
contains the express provision that: ''This chapter shall in
no way repeal, amend, impair or .affect any other power,
right or privilege conferred on cities and towns by char- ·
ter, or other provision of general law." And construing the
same with Section 4385 of. the Code, which expressly authorized cities and towns to: ''Condemn land for the purpose of opening, constructing or maintaining a road.'' It is
clear that the provisions of Section 3034 and the four preceding sections have no application to a municipality, so far
as restricting or limiting its power of eminent domain for
the purpose of laying out, opening, or constructing streets
or roads.
·
In the case of Burger, et als., vs. State Female Normal
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School, reported in 77 S. E., page 489, at page 491, decided
by this Court March 13th, 1913, in an opinion delivered "Qy
Judge Keith; the Court says in construing the application
of Clause 3 in Section 4385 of the Code-which was Section
1105-F, Chapter 46-B of Pollard's Code:
"That Clause 3 in the statute refers to corporations gen~
eraliy and in addition with respect to dwelling houses, is· in
general terms; whereas Clause !25 deals specifically with a
class of corporations which embraces the defendant in error;
. and· in unequivocal terms confers the power to condemn
buildings. If <.:nause 25 stood alone, the existence of the
power to condemn buildings, including a dwelling house, could
not be doubted or denied, and, such being the case, had the
Legislature intended that the general power conferred by
Clause 25 should be limited by Clause 3, it· could have accomplished the result by excepting dwelling houses in Clause
25 in express terms, as was done in Clause 3, as we have
already said, if it had intended that all corporations should
stand upon the same footing, the result would have been accomplished by not enacting Clause 25, which would in that
· case have been wholly unnecessary, and certainly we cannot
impute to the Legislature the purpose to limit and qualify
the. grant of an express power of a substantive right by the
use of terms applicable alone to the mode of procedure by
which that right was to be enforced."
In the instant case, Section 25 of the Section 1105-F of
the Code is identical with Section 4385 of the Code of 1924, as
amended; and Section 3832 refers to corporations generally,
so that the opinion of the Court in the case of Burger vs;
State Female Normal School is in point as to the application
of the construction of apparently conflicting statutes in order
that they may be harmonized. As the Court says:
"We cannot impute to the Legislah1re the purpose to limit.
and qualify the grant of an express power of·a substantive
right by the use of terms applicable alone to the mode of
procedure by which that right was to be enforced.''
Section 4385 of the Code is the grant of an express power
and is substantive to the City of Hopewell to condemn the
property of the Norfolk & Western Railway Company for the·
purpose of extending its public street across said rights-ofways, certainly it could not be imputed to the Legislature
that by the enactment of. Section 3034 or Section 3832 it in-
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tended to deny to the City of Hopewell the right to condemn
the property of the Norfolk & Western Railway Company,
which was expressly granted prior to the enactment of Sec-·
tion 3034 of the Code.
A careful ;reading of Section 3034 and the four preceding
Sections must convince one that the sole purpose and intention of the Legislature was to require a municipality whenever it desired to take the land or other property of a public service corporation engaged in the use of manufacturing
or distributing gas, water, electricity or other public privi- .
leges, the power of condemnation of which had not heretofore been conferred upon municipalities, that said municipality must apply to the State Corporation Commission for
a certi:fic.ate of public necessity and essential public convenience. The Legislature never intended by the provisions
of these Sections to require a municipality to apply for and
secure a certificate of public necessity and essential public
convenience from the .State Corporation Commission in the
exercise of its power of eminent domain in the construction,
laying out and opening of its streets.
If this were true, then what was the purpose of expressly
reserving to cities the right to condemn the property· of any
public service corporation for drains, sewers or public ducts Y
In neither of the four preceding sections is the power given
to a municipality to condemn for drains, sewers or public
· ducts, and as drains are a necessary adjunct in the carrying
out of a street program, it is inconceivable that the Legislature would have conferred upon a municipality the· power
to condemn the property of a public service corporation for
t:lw purpose of extending its drainage or storm-drainage lines
across this property, and withhold from them the right to lay
out, establish and construct its streets across their property.
This Court, in the case of Richmond, Fredericksburg &
Potomac Railway Company vs. City of Richmond, reported
in 133 S. E., page 800, at page 807~ in the opinion delivered
by Judge Burks, says:
"Grade crossings call for a necessary adjustment of two
conflicting interests: That of the public using the streets;
that of the railway and the public using them. Generally,
the streets represent the more important interest of the two.
There can be no doubt that they did when railroads were
Jaid out, or that the advent of automobiles has given them
an additional claim to consideration. rrhey always are the
necessity of the whole public, which the railroads, vital as
they are, hardly can be called to the same extent. * * * The
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authority of the railroad to project their moving mass across .
thoroughfares must be taken to be such to the implied limitation that it may be cut down whenever and so far as the
safety of the public requires.''
·
When it is seen that the rights of the public using the
streets of the Commonwealth are super~or to that of the railroad company and when a railroad company has the right
to cross the right-of-way of another railroad company without a certificate of necessity and essential public convenience
from the State Corporation Commission, it could hardly be
reasonable. that the Legislature. had ·intended to impose
greater restrictio~s upon a municipality for this more essential public use of the whole public, than it would. impose
upon a railroad company, whose use is less essential-as
expressed in the language of Judge Burks in the case above
quoted.
The language of Section 3042 strongly bears ou.t the contention of the City of Hopewell that the limitations imposed
by virtue of S'ection 3034 is confined solely to the: ''Power
to acquire by purchase, condemnation, lease or otherwise,
the property in whole or in part of any private or public
service corporation operating a water works system or chartered for the purpose of acquiring or operating ·such system,
and providing for condemnation proceedings in regard there·
to is continued in force.''
Section 3832 is contained under the Chapter entitled:
''General Provisions Applicable to ·corporations; as Distinguished From Municipal Corporations." While Section
J034 is contained under the chapter entitled: '~General Pro~
visions for the Government of Cities and Towns.''
·
Section 3832 of the Code provides :
'.'No corporation shall take by condemnation proceeding
any ·property belonging to ·any other corporation possessing
the power of eminent domain, unless, after hearing all parties
in interest, the State Corporation Commission shall certify
that a public necessity or that an essential public convenience
shall so require and shall give its permission thereto. And
in no event shall one corporation take by condemnation proceedings any property owned by and essential to the purposes of any other ·corporation possessing the power of
eminent domain.
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II.
The petition of the City of Hopewell in these proceedings
only requests au easement across the rights-of-ways of the
Norfolk & Western Railway Company, and it is, therefo-re,
not the taking of property of another corporation, and for
this reason Section 3832 has no application.
This Court, in the case of Norfolk d!; Western Railway Company vs. Vi1·ginian Railway Company, reported in 110 Va.,
at page 631, in the opinion delivered by Judge Keith, says:
"The contention of the plaintiff in error is that the crossing of the track of one railroad company by the track of
another railroad company is the taking of property, and in
a sense that is doubtless true-it is taking the easement or
the right-of-way to cross and for that taking a just compensation must be made. But if it were a taking of property in
the sense that it was a condemnation of a fee simple interest
in the railroad bed and track of the railroad at the point
to be crossed, then it would be expressly prohibited by the
second clause of the paragraph under consideration; which
provides that in no event ~hall one corporation take by condemnation proceedings any property owned by and essential
to the purposes of another corporation possessing the power
of eminent domain. A railroad bed and its track in all their
parts come strictly within the terms of this inhibition, as
property owned by and essential to the purposes of a railroad company. To harmonize the two statutes, therefore,
it is apparent that paragraph 52 cannot be held to relate
to or control the crossing; of the track of one railroad comp·any by ano.ther. ''
The extension of Randolph Street across the rights-ofways of the Norfolk & estern Railway Company having been
declared a necessity and public convenience by the City Council of the City of Hopewell in its Legislative capacity, and
the acquirement of a mere easement across the track of the
said railroad company is not a taking of property, within
the meaning of Section 3832 of the Code, and, therefore, said
section has no application in this proceedings.

"T

In McQuillan's Municipal Corporations, 2nd Edition, Vol.
4, Section 1624, Annotations:
''The ruling that railroad lands devoted to a public use
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cannot be taken for another public use without special authority from the Legislature applies only. when it is sought
to deprive a person or corporation to which the first use
is granted of the substantial use of the property and it
follows that an easement may be acquired in such property
when it may be. enjoyed without interferring ·with the use
to which the lands ate devoted.'' Re: Folts Street, Herkimer, 46 N. Y. W. 43. 18 App. Div. 568.

It was and is Clearly within the power of the city to lay
out, ·establish, condemn or acquire a street. to cross a rightof-way of an existing .railroad company. The street thus
acquired is subject to the paramount rights of the existing
·railroad company, but the two uses of the land, for, first:
a railroad right-of-way, and, second: for street purposes,
are consistent, compatible and legal uses. St. Louis and
S'uburban Rai~way Company vs. Lindell Railway Company,
190 Mo. 246, 245. 88 S. W. 634.
·
IlL
That Section 3034 and Section 3832 of the Code, if. applicable to a municipal corporation in the. exercise of its ·right
of. eminent domain in laying out or extension of streets or
public highways, is unconstitutional in that it abridges the
exercise of eminent domain of .the :City. of Hopewell-which
right of eminent domain is expressly conferred. upon said
municipality by its charter and also by virtue of Section 4385
of the Code. -That the City of· Hopewell, being an arm of
the state in the exercise of its power- of eminent domain to·
lay off streets, walks, alleys or alter, improve and light the
same, any abridgement of this right is an abridgement agfl,inst
the State of Virginia, and said abridgement is expressly prohibited by Section 159 of the Constitution of Virginia. ·
CONCLUSIONS.
In conclusion, we submit that the action of the Court below in dismissing the petition of the City of Hopewell as
against the Norfolk & Western Railway Company is for the
reasons presented in supported of the first and second assignments of error, erroneous; and that the errors are pointed
out in the discussion of said judgment.
.
For these reasons and other reasons apparent upon the
face of the record, your petitioner prays a writ of error and
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supersedeas to the judgment complained of, and that the said
judgment may be reviewed and reversed.

Respectfully submitted,
CITY OF HOPEWELL, VIRGINIA, Petitioner.
By Counsel.
CHAS. T. MORRIS,
H. F. MINTER,
Counsel for Petitioner.
We, J. Toomer Garrow and Charles T. Morris, Attorneys

at Law, practicing in the Supreme Court of Appeals of Virginia, ·do certify that in our opinion the judgment complained
of in the foregoing petition should be reviewed and reversed.
J. TOOMER GARROW,
CHAS. T. MORRIS.
Writ of error allowed.
ROBERT R. PRENTIS.
Received Sept. 23, 1929.

H. S. J.
VIRGINIA:
Pleas before the Corporation Oourt of the City of
· well.

Hope~

Be it remembered, that heretofore, to-wit: on the 11th
day"of June, 1929, The City of Hopewell filed a petition for
· Condemnation in the case of The City of Hopewell against
Norfolk & Western Railway Company, et al., in the following words, to-wit:
'' Virginia:
In the Corporation Court of the City of Hopewell.
City of Hopewell, a municipal corporation, Plaintiff,
vs.
.
Norfolk & Western Railway Company, a corporation, Prince
George & Chesterfield Railway, a corporation, Hopewell
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Manufacturers' Association, a corporation, P. T. Herndon,
John M. Williams and Tubize Artificial Silk Company of
America, a corporation, Defendants.
PETITION.
To the Hqnorable Thomas B. Robertson, Judge of the Corporation Court of" the City of Hopewell, Virginia:
Your petitioner, the City of Hopewell, respectfully represents:
(1) That it is a municipal corporation, duly chartered by
the State of Virginia by the acts of the General Assembly of
1916, and ~cts amendatory thereof, and is duly authorized
by the laws of the State of Virginia, and by the provisions,
powers and authority made and conferred by its charter,
among other things, to establish open, widen, grade, improve,
-construct, ·maintain, light, sprinkle and clean, public highways, streets, alleys, boulevards and parkways, and
page 2 ~ to alter or close the same, and in addition to the
powers especially conferred, the said City also has
the general power and is authorized by the laws of thifl State
to condemn land and other property, or any interest or estate
.therein, for its ·uses;

(2) That the Council of the said City has, by proper resolution, declared that public necessity and convenience requires
that Randolph Road-formerly DuPont Avenue-be opened,
extended and. projected from its present terminus on the
North side of the Norfolk & Western Railway Company,
. across the tracks of the said railway company at grade, in
a more or less Southeasterly direction, to connect with existing· roads or streets leading to Bailey's Creek Bridge at the
!3orporate limits of the said Ci.ty of Hopewell;
· (3) That the Council of the City of Hopewell adopted u
resolution authorizing and instructing the City Attorney oi'
the said City of Hopewell to acquire by gift,. purchase, condemnation or otherwise a fee simple title in the property
hereinafter ~ore particularly described, together with an
easement of right of way across the property of the Norfolk & Western Railway Company, and the Prin~e George &
Chesterfield Railway, needed by the said City of Hopewell
for the purpose of opening, grading, constructing, extend-
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ing and projecting Randolph Road-formerly Dupont Avenue-through the industrial area of said City, connecting
with Bailey's Creek Road, as will more fully appear by reference to a certified copy of the said resolution hereto attached,
marked "Exhibit No. 1" and prayed to be read as a part
of this petition:
( 4) That the owners or tenants of the freehold
erty is sought to be taken, or interest,
page 3 r therein, and other persons likely to be
reason of the doing of the work or
proposed improvement, are as follows:

whose propor easement
damaged by
making the
-

Norfolk & Western Railway Company, a corporation,
Prince George & Chesterfield Railway, a corporation,
Hopewell Manufacturers' Association, a corporation,
P. T. Herndon,
John M. ·williams,
Tubize Artificial Silk Company of America, a corporation.
(5) That the interest proposed to be taken is a perpetual
casement across the rights of ways of the N orfoll{ & Western
Railway Company and the Prince George & Chesterfield Railway, and fee simple interests in and to the property of the
other owners hereinabove listed:
(6) That, pursuant to the resolution adopted by the Council of the said City of Hopewell, mentioned in Paragraph 3,
Charles T. Morris, City Attorney, by letter dated the 22nd
day of March, 1929, offered to the Norfolk & vVestern R~il
way Company the sum of One Hundred Dollars ($100.00)
for the said easement sought to be acquired by the said
City of Hopewell, which offer the said N orfoll{ & Western
Railway Company refused to accept, and that the said Charles
T. Morris, City Attorney, as aforesaid, has made offers to
the other property owners hereinabove listed, but has been
unable to agre~ upon the price to be paid by the said City
to the aforesaid owners, because of the refusal of the said
owners to accept bona fide offers made by the said City of
Hopewell, or to state or set any price whatsoever on the
property and easements needed by the said City, that they
would be willing to accept in full compensation, therefor·;
(7) That the said property consists of certain real estate
located in the said City of Hopewell, Virginia, the metes
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and bounds and other description of which more
fully appear on .a plat or survey thereof, together
with ~memorandum showing the names and residences of the owners of such land, and the· amount of land
soug4t to be acquired by the City from each owner, a copy
of which plat is herewith filed, marked "Exhibit No. 2" and
prayed to be read as a part of this petition, and .which said
plat is on file in the Office of the City Engineer of the said
City of Hopewell, Virginia, and that the said plat gives a
profile showing the cuts and fills, if any, which will be made
in carrying out the proposed opening, grading, constructing,
extending and projecting of said Randolph Road.
Wherefore, your petitioner prays that Commissioners may
be appointed as provided "for by law, to ascertain what '\\ill
be a just compensation for the land and other property, and
the interests or estate therein proposed to be condemned
for its uses, and to award damages, ~f any, resulting to the
adjacent or other property of the owners, or to the property
of any other person, or persons, beyond the peculiar benefits
that will accrue to such properties respectively, from the
construction and maintenance of the work or improvement
proposed to be done or made by the City of Hopewell, and
that the said pr-operty may be condemned and said perpetual easements may be acquired; and that the title to the
property desired to be acquired in fee simple may be vested
in the City of Hopewell; and that your petitioner may have
all such other, further and general relief as its case may require or to equity may seem meet.
And your petitioner will ever pray, etc.

page 4

~

CITY OF HOPEWELL, VIRGINIA.
By: D. L. ELDER,
ly.[ayor of the City of Hopewell, Virginia.
CHAS. T. MORRIS, p. q.
City Attorney.
State of Virginia,
City of Hopewell, to-wit:
This day D. L. JiJlder personally appeared before me, Ger- .
trude Meehl, a Notary Public in and for the City of Hopewell, in the State of Virginia, in my City aforesaid, ·and
made oath that he is the Mayor of the said City of Hope-
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well, whose name is signed to the above petition, and that the
matters and things stated therein are true, except so far as
they are therein stated to be upon information, and that so
far as they are therein stated to be upon information he
believes them to be true.
Given under my hand this 11th day of June, 1929.
GERTRUDE MEEHL,
Notary Public.
My commission expires June 26, 1932.
. EXHIBIT NO. 1.
RESOLUTION OF CITY COUNCIL.
WHEREAS, it is deemed expedient and the public necessity requires that the City of Hopewell extend Randolph
Sti·eet, forml:lrly known as Dupont Street, in a Southeasterly
direction across the right of way of the Norfolk & Western
Railway Company's tracks and through the Plant Area to
connect with the Northwestern end of Bailey's Creek Road,
now known as Randolph Street; and,
WHEREAS, to carry out and to make the said extension
it is necessary that the City of Hopewell acquire
page 6 ~ sufficient land infee simple or an easement over
said land, as may be necessary for extending said
street a width of sixty ( 60) feet from the Northern line of
the right of way of the N orfoll{ & Western Railway Company in a Southeasterly direction to the beginning of said
Bailey's Creek Road.
THEREFORE, BE IT RESOLVED BY THE COUNCIL
0]1 THE CITY OF HOPEWELL, in regular meeting assembled that Charles T. Morris, City Attorney, be, and he is
hereby authorized, instructed and empowered to proceed
forthwith to acquire by gift, purchase, condemnation or otherwise the necessary land or easements for the purpose of so
extending the said street.
The property or land necessary to be acquired or. easements secured for the purpose of extending said street being
shown on a map prepared in the City Engineer's Office, entitled: ''Plan showing property to be acquired for proposed
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road from Dupont Street to Bailey's Creek Road." Dated
December 20th, 1928.
A Copy-Teste:
E. LOUISE STRICKLAND,
City Clerk of the City of Hopewell, Virginia.
(EXHIBIT NO.2, PLAT.)
NOTICE.
'fo: Norfolk & Western Railway Company, a Corporation,
Prince George & Chesterfield Railway Co., a corporation,
Hopewell Manufacturers' Association, a corporapage 7 ~ tion, P. T. Herndon, John M. Williams, Tubize
Artificial Silk Co. of America, a corporation.
You and each of you are hereby notified of the intention
of the City of Hopewell, a municipal corporation chartered
under the acts of the General Assembly of the. State of Virginia, which is authorized by its charter and the laws of
this State to condemn laud and other property, or any interest or estate therein for its use, to apply, and that it will
apply, at 11 :00 o'clock A. M. on the 28th day of June, 1929,
to the Corporation Court of the City of Hopewell, Virginia,
at the Court House thereof, for the appointment of Commissioners to ascertain what will be a just compensation for
the land and other property, and for perpetual easements
over said land, which is proposed to be. condemned for the
uses of. the said City, and to award the damages, if any,
resulting to the adjacent or other property of the aforesaid
owners, or to the property of any other persons, or persons,
beyond the peculiar benefits that will accrue to such property
respectively from the construction and maintenance of the
work or improvements, proposed to be done or made by
the City of Hopewell. Description of the said land, perpetual
easements, and property which is proposed to be condemned,
and the particular nature of the construction and maintenance
proposed, will fully appear by reference to the petition and
exhibits filed thereWith, which were filed in the Clerk's Office
of the Corporation Court of the City of Hopewell, Virginia,
on the 11th day of June, 1929.
. CITY OF HOPEWELL, VIRGINIA.
By: D. J.J. ELDER,
Mayor.
By: CHAS. T. MORRIS,
Counsel.
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page 8 ~

(And on the back thereof, are the following re~
turns, towi t :)

Executed the within notice in the City of Hopewell, Virginia, this 14th day of June, 1929, by serving a true copy
upon W. J. Graham, Agent for the Norfolk & Western Railway Company.
A. S. J. WHEELER,
City Sergeant of the City of Hopewell, Virginia.
By R. E. EGERTON,
Deputy City Sergeant.
·Filed in the Clerk's Office 19th day of June, !929.
G. C. ALDERSON, Clerk.
By: ETHEL M. BLANKENSHIP, D. C.
Executed the within notice in the City of Norfolk, Virginia,
t.ltis 15th day of June, 1929, by serving a true copy upon
T. W. Mathews, Vice-President Prince George & Chesterfield Railway Company.
C. H. TUMBLESON,
City Sergeant of the City of Norfolk, Va.
By: WM. CARMINE,
· Deputy City Sergeant.
Filed in the Clerk's Office 18th day of June, 1929..
G. C. ALDERSON, Clerk.
By: E':rHEL M. BLANKENSHIP, D. C.
Executed the within notice in the City of Hopewell, Virginia, this 14th day of June, 1929, by serving a true copy
upon: P. T. Herndon,
A. S. J. WHEELER,
City Sergeant of the City of 'Hopewell, Virginia.
By R. E. EGERTON,
Deputy City Sergeant.
Filed in Clerk's Office, 19 day of June, 1929.
G. C. ALDERSON, Clerk.
By: ETHEL M. BLANKENSHIP, D. C. ·
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. Executed the within notice in the City of Petersburg, Virginia, this 18th day of June, 1929, by serving a true
page 9 ~ copy upon: John M. Williams, 106 Franklin Street.
W. GREY ANDREWS,
City Sergeant of the City of Petersburg,
Virginia.
Filed in the Clerk's Office 19th day of June, 1929,
G. C.. ALDERSON, Clerk.
By: ETHEL M. BLANKENSHIP, D. C.
I hereby accept due and legal service of the within notice.

DAVID A. HARRISON, .JR.,
Attorney for Tubize Artificial Silk Company
of America.
Filed in Clerk's Office 18th day of June, 1929.
G. C. ALDERSON, Clerk.
By: ETHEL_ M. BLANKENSHIP, D. 0.
Virginia:
Corporation Court of the City of Hopewell, on Friday,
the 28th day of June, in the year of 011r Lord, nineteen hundred and twenty-nine.
City of Hopewell, a Municipal Corporation, Plaintiff,
vs.
Norfolk & Western Railway Co., a corporation, Prince George
& Chesterfield Railway, a corporation, Hopewell Manufacturers' Association, a corporation, P. T. Herndon, John
N. Williams, Tubize Artificial Silk Company of America,
a corporation, Defendants.
'
It appearing to the Judge of the Corporation Court of the
City of Hopewell, in which court the above-styled cause is
now pending, that it is improper in his opinion, for him to
·
preside at the trial, this fact is hereby entered of
page 10 ~ record by the Judge of said court with the direction that the Clerk of the Corporation Court at
once certify the same to the Governor, with a request that

·
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the Governor of the State of Virginia designate some judge
in the State of Virginia to preside at the trial of said cause.
The Judge of this Court has taken a very active part in
the establishment of a through highway in this city from
Norfolk to Richmond, and has been largely instrumental in
the building of the bridge across the Appomattox River, which
bridge is a part of the above-mentioned route; and has taken
a very active part in the e~stablishment and the development
of better thoroughfares in and around this city, and feels
for these reasons there might possibly be some criticism, or
some feeling on behalf of some person that his decision in
the above controversy might in some way be influenced by
his former activities, as President of the Hopewell Chamber
of Conimerce, and as a citizen, in promoting the aforementioned developments, and it is for those reasons· that he is
entering this order and making the aforementioned request
of the Governor of Virginia.
(Signed)

THOS. B. ROBERTSON, Judge.

Virginia:
In the Corporation Court of the City of Hopewell:
City of Hopewell
Norfolk & Western Railway Company, et als.
CONDEMNATION PROCEEDINGS".
MOTION OF NORFOLK & WESTERN RAILWAY .COMpANY TO DISMISS THE PETITION b·F THE
PETITIONER.
page 11

~

Now comes Norfolk & Western Railway Company, a railroad corporation, one of the defendants by counsel and moves the court to quash these proceed:ings and dismiss the petition of the plaintiff as to this defendant for the following reasons:
1. The petitioner has not applied to the State Corporation
Commission for a certificate that a public necessity or that
an essential public convenience requires the condemnation
of an easement for a rail level crossing over the property of
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this defendant as prayed for in said petition, nor has said
State Corporation given permission to the petitioner to acquire such easement, all of which is required by the provisions
of Sections 3034 and 3832 of the Code of Virginia.
2. The plat filed by the petitioner shows that the proposed
extension of Dupont Street will cross five tracks in the freight
yard of this defendant in Hopewell at rail level at a point
where the spur track leading to the plants of the Atmospheric Nitrogen Company and Hummel-Ross ] 1 ibre Corporation leave the main line tracks of this defendant, and, therefore, it is evident that the taking of an easement for a crossing at this point as prayed for in said petition, will so interfere with and hamper this defendant in the conduct of its
business as a common carrier as to constitute such a taking
of property essential to the purposes of this defendant as is
prohibited by Sections 3034 and 3832 of the Code of Vir~
ginia.
3. Said plat filed by the petitioner shows that the property of this defendant in which the petitioner seeks
page 12 ~ to acquire an easement for a rail level street crossing is dedicated to a public use for freight yard
and depot purposes and, therefore, cannot be taken from
this defendant except by express statutory authority, and no
such authority exists.
4. There is no description of the property of this defendant, an easement over which is sought to be taken, as is required by Section 4364 of the Code of Virginia.
NORFOLK & "WESTERN RAILWAY COMPANY.
By: MANN & TO"\VNSEND;
Counsel.
Filed in the Clerk's Office 28th day of June, 1929.
G. C. ALDERSON, Clerk.
By: ETHEL M. BLANKENSHIP, D. C
Virginia:
Corporation Court of the City of Hopewell, on Friday, the
5th day of July, in the year of our Lord, nineteen hundred
and twenty-nine.

1
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(Present: The Hon. James L. McLemore, Judge.)·
Sitting for Judge Thos. B. Robertson, of the Corporation
Court:
The following copy of designation of the Honorable James
L. McLemore, Judge of the- Sec_ond Judicial Circuit, to h?ld
court for Judge Thos. B. Robertson, of the Corporation
Court ·of .the City of Hopewell, July 5, 1929, was this day
received and here entered:
·
''COMMONWEALTH OF VIRGINIA
Executive ·Department
1r0 ALL TO WHOM :THESE PRESENTS SHALL COMEGREETING:
.

page 13

~

Know Ye, That I, Harry F. Byrd, Governor of
the Commonwealth of Virginia,. by virtue of· au. thority vested in me by law, do hereby. designate Hon. James
L. McLemore, Judge of the Second Judicial Circuit to hold
court for Judge Thos. B. Robertson, of the Corporation Court
of the City of Hopewell, July 5th, in the case of the City of
Hopewell vs. Norfolk & Western Railway Co., et als., Judge
Robertson deems it improper for him to preside in the tria1
of this case.
.Given under my hand and the Lesser Seal of the Commonwealth, at Richmond, this 1st day _of July, in the year of
our Lord one thousand nine hundred and twenty-nine, and
in the 154th year. of the Commonwealth.
(Signed)

HARRY F. BYRD,
Governor of Virginia.

By the Governor.
(Signed) M. A. HUTCHINSON,
Secretary of the Commonwealth.''
City of Hopewell, Plaintiff,
vs.
Norfolk & Western Railway Company, a corporation, Prince
George & Chesterfield Railway, a corporation; Hopewell·
Manufacturers' Association, a corporation, P. T·. Herndon,
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John M. Williams and Tubize Artificial Silk Company of
America, a corporation, Defendants.
ORDER.

It appearing to the Court that a petition has been filed in
the Clerk's Office of this Court as required by statute, and
that ten days t notice of the intention of the City of Hopewell
to apply to this Court for the appointment of commissioners
to ascertain what will be just compensation for the land or
other property or for the interest or estate there~
page 14 ~ in, proposed to be condemned in these proceedings,.
for its uses, and to award damages, if any, resulting to the adjacent or other property of the owners or to the
property of any other person, beyond the peculiar benefits
that will accrue to such properties, respectively from the proposed improvement or construction to be made by the City
of Hopewell, has been given to the defendants by personal
.service on the tenant of the freehold or on the owner, and
it further appearing as alleged in said petition, that the
parties have been unable to agree upon the price and terms
for the purchase thereof, tha.t there has been filed (with the
said petition) a plat of the stirvey, and a description of the
land sought to be condemned, and also a memorandum showing the names aJ1d residences of the owners of such land and
showing also the quantity of land which is sought to be condemned, and the Court doth order that this matter be
docketed, and doth hereby appoint E. S. Ryan, A. D. White,
Leonard Jones, M. D. Aldridge, and H. H. George, five disinterested freeholders residing in the City of Hopewell, any
three of whom may act, who shall meet on the premises,
Randolph Road, formerly known as DuPont Street, Hopewell, Virginia, on July 12th, 1929, a.t the hour of 11:00 o'clock
A. M., of that day, and who being first duly sworn, as required by law, after viewing the land which is· sought to be
condemned, and the adjacent and other. property of the owner,
and the property of any other person affected by the proposed work or improv~ment, and after hearing such proper
evidence as may be offered by any party in interest, shall
ascertain what will be just compensation for. the
page l5 ~ said land proposed to be taken, and assess damages, if any, to the adjacent or other property of
the owner, or to the adjacent property of any other person,
beyond the peculiar benefits that will accrue to such properties, respectively, from the construction and maintenance
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of the said work or improvement, and make report thereon,
as required by law.
Any one or more of said Commissioners attending on .
the land at the hour, on the day designa:ted, may adjourn
from time to time, until the business shall be finished; and the
said Commissioners having viewed the land, may, from time
to time adjourn to such place in the City of Hopewell, as
they may deem expedient, for the purpose of hearing evidence and arguments, and conferring about and formulating
their report.
City of Hopewell, Plaintiff.

v.
Norfolk & Western Railway Company, and others, Defendants.
CONDEMNATION PROCEEDINGS, NO. 1192.
This day came the Norfolk & Western Railway Company,
by its attorneys, and moved the court to quash and dismiss
the petition of the City of Hopewell upon the grounds set
out in a written motion and filed in these proceedings, and
the court having heard the argument of counsel, and having
maturely considered the said motion, doth hereby sustain
said motion and doth dismiss these proceedings as to said
Norfolk & Western Railway 'Company, upon the :first ground
set forth in said motion, namely; that the pepage 16 r titioner has not applied for and secured from the
·
State Corporation Cominission a certificate of
public necissity and essential public convenience, as required
by law.
And these proceedings are continued as to the other respondents named in said petition.
To which ruling of the court, the City of Hopewell, by
counsel, duly notes its exception, and having indicated its
intention to apply to the Supreme Court of Appeals .for a writ
of error. And the plaintiff being a municipal corporation,
the court being of opinion that no bond shall be required,
said City· of Hopewell is not required to give bond in this
cas.e.
(Signed)

JAMES L. McLEMORE, J~d~e.

Virginia:
Corporation Court of the City of Hopewell, on Tuesday,
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t.he 30th day of July, in the year of our Lord, nineteen hundred and twenty-nine at 2:00 P. M.
Present: The Hon.•Tames L. McLemore, Judge, sitting
for Judge Thos. B. Robertson, of the Corporation Court,
lmder designation of the Governor of Virginia, July 5th,
1929.
City of Hopewell

v.
Norfolk & Western Railway Company, and others.
CONDEMNATION PROCEEDINGS.
This day came the City of Hopeweli, by its attorney, and
moved the Court to set aside the judgment rendered on
July 5th, 1929, in this cause, and filed herein a copy of the
petition of the Board of Supervisors of Nelson County
against the Southern Railway Company, and a
page 17 } copy of the order entered by the State. Corporation Commission in said matter on the 8th day of
May, 1928, and the court being of the opinion after argument of counsel and mature consideration that the judgment
rendered herein on the 5th day of July, 1929, is right, dotl1
refuse to amend or vacate ga.id order. To which ruling of
the Court, the City of Hopewell, by Counsel duly notes its
· exceptions, and indicated its intention to apply to the S'upreme
Court of Appeals for a writ of error, and the plaintiff being
a municipal corporation, the court being of the opinion that
no bond shall be required, said City of Hopewell is not required to give bond in this case.
(Signed)

JAMES L. McLEMORE, Judge.

To Norfolk & Western Railway Company:
Take notice that on the 30th day of July, 1929, .at 10:00
A. M., the City of Hopewell shall move the Judge of the
Corporation Court of said City for a rehe~ring on the motion
filed by the Norfolk & Western Railwa-y Company in the Corporation Court of the City of Hopewell requesting the Court
to dismiss the condemnation proceedings of the City of Hope~
well vs. Norfolk & Western Railway Company, et als., which
motion was argued in said Court on the 5th day of July,
1.929; and,
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You are further notified that we shall move the Court
to reconsider said motion and to set . aside the judgment
rendered and to enter an order appointing commissioners
to assess the damage that will accrue to the Norfolk &
Western Railway Company, by virtue of the extension of
said Randolph Road, as set out in said petition,
page 18 ~ aeross the rights of ways of the Norfolk & Western
Railway Company, in the City of ·Hopewell.
·CITY OF HOPEWELL, VIRGINIA.
By: CHAS. T. MORRIS,
City Attorney.
CHARLES T. MORRIS, P. Q.
Filed July 30,1929.

. J. L. M.
AT RICHMOND, May 8, 1928.

•"i''.

Case No. 3350.
Commonwealth of Virginia
At the relation of
The Board of Supervisors. of Nelson County, Virginia, and
the County of Nelson
vs.
.
Southern Railway Company.
PETITION FOR RELIEF UNDER PROVISIONS OF SECTION 3832, CODE OF VIRGINIA, 1919.
THIS MATTE.R came on the 18th day of November, 1927,
Commissioners Hooker and Epes sitting, to be heard upon
the petition and the answer of the respondent thereto, and
the Commission having ·been of opinion, and it having been
so decided, that there was no jurisdiction in the Commission
under provisions of Section 3832 'of the Code of Virginia,
1919, and that the. petition should be dismissed, but no order
to "that effect having been thereupon eiitered;
IT IS THEREFORE, NOW ORDER.ED, that the petition
of the Board of Supervisors of Nelson County, Virginia, and
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of the County of Nelson against the Southern Railway Company for relief under· provisions of Section 3832
page 19 ~ of the Code of Virginia, 1919, be, and it is hereby,
dismissed from the· docket of the State Corporation Commission for lack of jurisdiction in the State Corporation Commission.
A true Copy-Teste:
R. T. WILSON,
Clerk of the State Corporation Commission.
To The Honorable State Corporation Commission of Virginia:
Humbly complaining, would show unto your Honors, your
petitioner, the Board of Supervisors of Nelson County, Virginia, that proceedings were taken before your petitioner
t:o have established a public road leading i1;1 part from Elma
Station on the Southern Railway to Shipman, a depot on
said Southern Railroad in Nelson County, Virginia, and on
t:be 13th day of July, 1927, viewers were appointed to ·view
said route, which they did on the lOth day of August, 1927,
filing with their report a plat and diagram of said proposed
road.
An inspection of said report and plat showed that the said
: proposed road will go through two pieces of property belo~ging to the Southern Railway Company.
Your petitioner would show that previous to the said 13th .
day of July, 1927, Dr. W. M. Tunstall, the member of the
Board of Supervisors in Nelson County, from the Lovingston
District, in which is situated the said proposed road, and
the Chairman of the Board of Supervisors of Nelson County,
knowing that said proposed road would go through certain .
lands of the Southern Railway Company and trying to get
deeds from various parties who own said lands,
page 20 ~ went to the City of Washington, D. C., where is
situated the general office of the Southern Railway Company, and conferred with the officials of said company with reference to obtaining a deed through the lands
of said company from the said Southern Railway Company
of the lands to be taken for said proposed road. He was
informed by them that they agreed to the establishment of
the road and a proper deed would be prepared. Acting upon
this assurance he went ahead and obtained deeds· from
various parties through whom the road passed. Afterwards
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he was informed 1by some higher official of the s·outhern Rail~
way Company tha.t the aforesaid agreement would be re~
scinded and that the Company would not agree to the establishment of a public road through its land, and thereupon,
the proceedings were instituted to establish said road.
·
Your petitioner would show that this road is n puhlie
necessity; that the one already in existence from Elma to
Shipman is often impassable and cannot be made good except at a prohibitive cost.
It further shows that the proposed location, owing to the
lay of the land and the buildings of various parties around
Shipman, is the only route available for the aforesaid road.
It would further show that this land, belonging ·to the
Southern Railroad Company, and proposing to be condemned,
is not necessary for the uses of said Railway Company and
that a public road can be constructed through the same
without any injury to the said company.
It would further show that on the 10th day of August,
1927, upon the filing of the report of commissioners an order
was entered directing that a rule be issued against the Southern Railway Company returnable to September 14th, 1927, to
show cause why the said report of commissioners
page 21 r affores aid should not be confirmed and the road
be established in accordance therewith.
It would further show that on the said September 14th,
1927, in pursuance of said rule, the S'outhern Railway Company appeared by its attorney and :filed certain pleadings.
before your petitioner. An examination of said pleadings
shows that the said Southern Railway Company contends
that your petitioner has no right to condemn its land for
the purpose of making a public road.
Your petitioner would further show that on the 14th day
of September,. 1927, your petitioner entered an order continuing the said cause until the 12th day of October, 1927, and
directing S. B. Whitehead, Commonwealth's Attorney of N elson County, to institute the proper and necessary proceedings
to determine whether or not the property of the Southern
Railway Company can be condemned for the purpose of constructing a public road through the same.
·
An official copy of the record in the aforesaid proceeding
is :filed herewith, marked "Exhibit A", as a part of this
proceeding.
It will further show that whilst the pleadings above :filed
by the Southern Railway Company do not speeifically assert,
that Section 3832 governs in cases such as this, such was
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the argument of the Counsel of the Southern Railway Com-·
pany at the S'eptember meeting, 1927, and that the Board of
Supervisors of Nelson County is a corporation and before it
could condemn land belonging to the Southern Railway Co~pany, for the purpose of constructing a road
page 22 ~ through the same, it would be necessary to obtain
the consent of the State Corporation Commissio11
as set out in Section 3832 of the Code of Virginia.
Your petitioner is of the opinion that that section docs
not apply to the condemnation of land for a public road; that
your petitioner under the general law has such power and
that it applies to a corporation, whether a railroad company
or not, just as it does to everybody else, and that it has the
right to· condemn the lands in controversy belonging to the
Southern Railway Company as it would from anybody else,
and it thinks that it has the right to ask the State Corporation· Commission to determine that it has nothing to do with
the matter, but it also shows that if the said Commissim1
shall be of the opinion that it has any rights in the matter;
that it will determine that the establishment of said road
is a public necessity and that an essential public convenience
requires that said road shall be established through the lands
of the Southern Railway Company.
Your petitioner, therefore, prays that it may be allowed
to file this its petition; that a rule or other pro_cess rna)'" oe
issued upon the same against the S'outhern Railway Company; that upon the hearing of the matter your petitioner
will hold that Section 3832 does not apply to the establishment of a public road, but that if it shall be of the opinion
that it does apply that then it may be detennined that the
establishment or said road is a public necessity and that said
road would be an essential public convenience, and is, therefore, re.quired.
And it prays for general aid and relief.
THE BOARD OF SUPERVISORS OF NELSON
COUNTY, VIRGINIA, AND THE COUNTY
OF NELSON.
.
page 23
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By: S. B. WHITEHEAD,
Commonwealth Attorney of Nelson County, Va.,
and Counsel for the Board of S'upervisors of
Nelson County and said Nelson County.

1929 July 30, Filed.

J.L. M.
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PLAINTIF~..,,S

CER.TIFICATE OF EXCEPTIONS
NUMBER. ONE .

. Be it remembered that upon the trial of this cause upon
issue joined, the Court having heard all the, evidence on behalf of the plaintiff and Defendant, respectively, as the same
is set forth in the transcript of the record, which said transcript is hereby especially referred to and prayed to be read
and considered as a part of this bill of exceptions, just as if
the same were wholly repeated herein; and having heard the
argument of Council, the Court entered the following judgment:
''This clay came the Norfolk & Western Railway Company, by its Attorneys, and moved the Court to quash and
dismiss the petition of the City of Hopewell, upon the grounds
set out in a written motion and filed in these proceedings;
and the Court having heard the argument of Counsel and
having maturely considered the said motion, cloth hereby sustain said motion and doth dismiss these proceedings as to
the said Norfolk & Western Railway Company, upon the
first grounds set forth in said motion, namely: That the
petitioner has not applied for and secured from the State
Corporation Commission a certificate of public necessity and
essential public convenience as required by law.''
page 24 ~
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And to this judgment of the Court for the Defendant, as aforesaid, the Plaintiff excepted.
September 11, 1929.
JAMES L. McLEMORE, (Seal)
Acting Judge Corporation Court of Hopewell.
PLAINTIFF'S CERTIFICATE OF EXCEPTIONS
NUMBER TWO.

Be it remembered that upon a hearing of this cause upon
a motion of the City of Hopewell requesting the Court for a
rehearing and a reconsideration of its judgment upon the
motion filed by the Norfolk & \¥estern Railway Company requesting the Court to dismiss the condemnation proceedings
of the City of Hopewell vs. Norfolk & Western Railway Company, et als., which judgment was entered on the 5th ·dav of
.July, 1929; and requesting the Court to reconsider said motion
of the Norfolk & Western Railway Company and to set aside
the judgment rendered on the 5th day of July, 1929, and to
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enter an order appointing commissioners to asse.ss the damages that would accrue to the Norfolk & Western Railway
Company by virtue of the extension of said Randolph Road,
as set out in said petition, across the rights of ways of the
Norfolk & Western Railway Company, in the City of Hopewell; and the Court having heard all the evidence on behalf
of the plaintiff and Defendant respectively as the same is .
set forth in the transcript of the record-which said transcript is hereby especially referred to and prayed to be read
aud considered as a part of this bill of exceptions just as
if the same where wholly repeated herein; and having heard
the argument of Counsel, rend red the following judgm~nt:
. ''This day came the City of Hopewell, by its Attorney,
and moved the Court to set aside the judgment
page 25 ~ rendered on July 5th, 1929, in this cause, and filed
herein a copy of the petition of the Board of Supervisors of Nelson Qounty, against the Southern Railway Company, and a copy of the order entered by the State Corporation Commission in said matter, on the 8th day of May,
1929. And the Court being of the opinion, after argument
of Counsel and mature consideration that the judgment rendered on the 5th day of July, 1929, is right, doth refuse to
.·
amend or vacate said order.''
To which ruling of this Court, the City of Hopewell, by
Cou:nsel, duly noted its exceptions.
JAMES L. McLEMORE, (Seal)
Acting Judge Corporation Court of- City of
Hopewell.
September 11, 1929.
page 26
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Virginia :

In the Clerk's Office of the Corporation Court of the City
·
of Hopewell.
I, G. C. Alderson, Clerk of the Corporation Court of the
City of Hopewell, do certify that the foregoing is a true transcript of the record, or so much thereof as was agreed between the parties as being pertinent to the issue, in the case
of City of Hopewell against Norfolk & Western Railway Company, et als., lately pending in the said Court.

...

-.

-
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I further certify that the said record was not made up
and completed until notice had been given to the attorneys
for the appellee.
Given under my hand this 13th day of September, 1929.
G. C. ALDERSON, Clerk.
Fee for transcript, $15.00.
A Copy-Teste:
H. S'TEWART JONES, C. C.
(See manuscript for blue prints.)
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