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IN THE

Supreme Court of Appeals
of Virginia
At Wytheville.
J nne Term, 1931.
C. M. DANIEL and GRACE DANIEL
(Petitioners)
vs.
B'EDFORD COUNTY ASSOCIATION OF THE
FARMERS MUTUAL FIRE INSURANCE
COMPANY OF VIRGINIA.
FRoM THE CmcurT CouRT OF BEDFORD CouNTY, VIRGINIA:

"The Briefs shall be printed in type not less in size than
small pica, and shall be nine inches in leng'th and six inches
in width, so as to conform in dimensions to the printed records
along with which they are to be bound, in accordance ·with
the Act of Assembly appro\Ted March 16, 1903; and the
Clerks of this Court are directed not to receive or file a
Brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
J:M. KELLY, Clerk.
John A. Cook, Book and Job Printer.
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IN THE
Supre~e

Court of Appeals
of Virginia

At Wytheville.
----~---

J tine Tertn, 1931.
C. l\L DANIEL and G-RACE DANIEL
(Petitioners)
vs.

BEDFORD COUNTY A.SSOCIATION OF THE
FARlVIERS :NIUTUAL FIRE INSURANCE
CO~IP ANY OF VIRGINIA.

PETITION
To

THE

IloxoHABLE

A.PPE:\LR OF

J usTLl'ES

v IRGTNIA:

oF

TT·fE

Sui'HEME

CouRT

OF

Your petit:oners, C. lvl. Daniel and Grace Dmiiel, respectfully represent that they are greatly aggrieved by a jud1gm~nt
rendered against them by the Circuit Court .of Bedford
County on the 15th day of 1\!Iay 1930, in a certain action at
law wherein your petitioners 'vere plaintiffs and the Bedford
County Association of the Farmers' ~Iutual Fire Insurance
Comp~ny of Virgin:a. was defendant. A tran~cript of the record is hereto attac.hed and made a. part of this petition.
1
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STATE:l\tiENT
Fr.om the transcript the following facts a.ppear:
Some time in April 1919, C. ~L Daniel decided to purchase a tract of land on the Chapel Hollow Road in Bedford
County.
At this time he was managing a farm belonging to the
Gould's and since he could not leave freely, he procured his
brother, ,J. E. Daniel to make the proper negotiations leadling
toward the purchase of the land. . After completing· certain
negotiations, J. E. Daniel, the brother of C. M. Daniel, toolr
the money given him by C. ~L Daniel and the parties from
whom the land was to be bought to Lynchburg and there completed the bargain. The deed to the property for some reason
not appearing, "ras made in the name of J. E .Daniel. This
deed was dated April 29, 1919, and was .dtuly recorded in the
Clerlk 's Office of Bedford County. (See D(;\ed Williams et 'llx
to J. E. Daniel, Rec., 50). ·

J. E. Daniel, the holder of the record legal title, .owned
no interest in the land a.t all and had put up no,ne of the money with which to make the purchase. He hadJ merely been
the agent of his brother in effecting the purchase.
Sometime subsequent to the date of the purchase, C. M.
Daniel the real owner of the property, had a house bu]t upon
the property. The undisputed value of this house 'vas
$1500.00. The· house "ras paid f.cr solely by money saved and
accumulated by C. 1\L Daniel.
After the house was bullt one Henry Hubbard agent for
the defendant fire assoc:ation, scEcited the owner C. M. Daniel for a policy .cf fire insurance on his dwelling. Thls policy
was written in the name of C . 1\11. Daniel on December 17, 1920.
The fac.e of the po[cy "ras for $130}.00, $300.00, of whicl1
hOW"ever was on the furniture in the house. (See policy,
"Filed with Notice of lVIotion," Rec. 46). At the time the application for tl1e issuance of the pclicy was taken no inquiries
were made by the agent alJOut the condition of the title, and
no representations were made by C. 1\L Daniel. The application itself contains no representations about the title ( Se~
Hubbard, Rec., 34-Application Rec., 49).
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On October 17, 1924, J. E. Daniel, in 'vhose name the
record title sto.cd, conyeyed the property to C. M:. Daniel, the
real owner, and his wife. This deed for some reuson not appearing- was never recorded. (See, Deed-Rec., 42).
Some time later, in January 1927, .J. E. Daniel ''ras desirous of procuring a loan. He discussed the matter with his
brother, C. 1\L Daniel, and C. ~L Daniel went to see one Roberts in Lynchburg-, with an idea of procuring a I.oan for J. E.
Daniel. C. 1\L Daniel sho,ved Roberts his deed, but Roberts
reqltdsted that the papers be: drawn in the name of J .. E.i
Daniel, holder of the record1 title. So, on January 4, 1927, a~
appears from the record, Roberts made a loan of $4.00.00 on
the property. He to.clr a deed of trust from J. E. Daniel to
R·o.herts, Trustee, to secure the holder of the note, who was
l1hnself, for $400.00. This note ·was made hy J. E. Daniel,
hut Roberts required C. 1\L Daniel to indorse it. The check
for the proceeds of the loan was g-iven direct to J. E. Daniel
(See Deed of Trust Rec. 44---N.ute----47, Check 47. C. 1f.
Daniel did not receive the money but merely indlorsed the
note.
There wus a coniT ct iu the evidence as to just what occurreel when this loan 'vas made about additional insurance, but
the follo,ving facts appear as of record. At this time, Roberts,
Trustee in the deed of trust from J. E. Daniel, took ou.t in the
na·me of J. E. Da·niel, a policy of insurance in the I-Iome Insurance Company of N. Y. '11 his policy had attached to it a New
York Sta11da.rd 1\Iortgage Clause, w~th loss if any payable to
Roberts, Trustee. As suggested·, there was a conflict in the
evidence as to whether C. ~L Daniel knew of this second poljcy of insurance. Tha.t question will hereinafter be fully referred to. The above fact, that js that Roberts took out the
~nsurru1ce ~n the name cf .J. E. Daniel with the lVIortgage
Clause attached with loss payable to him as Trustee, is undisputed. (See Policy Home Ins. Co. Rec., 45 ).
The dwelling house on which the tw.o policies were written was totally de8troyed by fire on November 6, 1928.
The Home Insurance Company of N.-Y. paid the amount
-o.f its policy $400.00 to Roberts, Trustee, unde·r its Standard
1-fortgage Clause, and J; E. Daniel's note was pa1d and cancelledJ out of the proceeds.
·
·
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The defendant Association denied liability and suit Wt.lS
instituted on the policy by your petitioners for $1000.00, with
interest thereon from N·ovember 6, 1928. The defendant Association defended on the grounds:
1. That there had been a change of interest within the
meaning of the policy.

2. That there l1ad been additional insurance
the consent of the Association.

without

The case ·was triedi before a Bedford County jury who
found a verdict for the defendant Association.
Your petitLoners made the motions hereinafter referred
to, all of which the court then and there oven·uled, and entered up ,judgment for the defendant Association, to which action
of the Court your petitioners properly excepted (See Order
Rec. 3)

PERTINENT PROVISIONS OF, THE POLICY.
The provisions of the policy ,cf the defendant A.ssociation, in so far as the same are pertinent to this case, are:
'' 4. That if· any time there shall be a change of title
or ow·nership of the 'vithin described property, the obligation8
of the insuTed and the Association shall at once cease.
"7. That the insured shall take out no additional insurance in a.ny other ccmpany eirther on the within deseribed
property or goods 'vithin these buildings, unless w'.th the con~ent of the Board! of Directors of this Association.

'' 1·0. That this Association shall not be released from
any oblig·a.t!on in case -of loss or damage because of liens,
mortgages or defect:ve titles to property, hut when it shall appear that the insured is not the rig·htful or legal owner of the
within property, then shall the insurance or such part .of same
as may not. belong to the insured be paid to the proper owne-.l . ''

ASSIGN~IENTS

OF ERROR.

Your petitioner assig-n as errors the action of the court in
the following particulars:

1. In giving over objection .of Counsel for petitioners
the defendant's instructions numbered 1, 2 and 3. (Rec. 53-54)
2. In refusing to g-ive petitioner's instruction marked
''Plaintiff's Instruction No.--" under Plaintiff's instructions refused (Rec. 57).
· 3. In overruling petiConers motion to set aside the verdict a.s contrary to the Jaw and the evidence and without evidence to support it. (Rec. 3).

ARGUl\IENT.
The Court's action in giving defendant's instructions and
refusing petitioners' save in certain details hereinafter to be
mentioned ·was an adoption .by the Court of defendant's
theory of the case, since petitioners contend throughout that
the defenses interposed v.rere not valid .ones. ],or the .reason
that petitioners can best point out their theory and the con~
sequent error of the court in not ad!opting it as a whole, Counsel 'vill first examine the assignment of error relating to the
Court's action jn refusing to set aside the verdict as contrary
to the law and the evidence. Where the assignments of error
overlap the Court's attention 'viii be· directed to it.

CIIANGE OF INTEREST.
No Ch0J17. Qe of Interest W·ithin the 1.l1 eaning of the Policy
Had Taken Place.
This defense of '' challge of interest" was raised by defendant's instn1ction No. 3 (Rec. 54), w·hich merely told the
jury that if they believed that from the date .of issuance of the
policy until the date of the fire there had been a change of interest in the property, then they should find for defendant.
Counsel for plaintiffs objected to this instruction and set out
their grounds (Rec. 56), 'vhich will now be examined.
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A. ,]. E. Daniel's dJeed to C. ZJII. Dan,iel cottld not be oall.ed a change of interest.
·
It cannot be disputed that C. M. Daniel had an insurable
interest after the house was built, even though record legal
title was not, at the time, in his name.. His money bought the
land, his money built the house. It is of course unnecessary
to cite authority for the proposition that an equitable interest
constitutes an insurable interest. V C1111Ce Insurance p. 106,

112.

.

Conceding then that C. ~I. Daniel had an insurable interest when the insurance was talk en out, the deed .of J. E. Daniel
to him on October 17, 1924 b2.fore the fire, conveying the legal
title of the property he already owned, could not be characterized as ·a change of interest. It operated to strenbrthen his in·terest and therefore was not such a· chang·e as "rould! avoid the
policy. Judg·e Burks in an able .op1nion in Western Assurance Co. v. Stone (Va.) 134 S. E. 710, 48 A. L. R. 1009, sa:ys:
''Any change in, or transfer of, the interest of the
insured in the property of a na.ture ralculated to make
the insured less watchful in guardjng and preserving
the property from destruction by fire is in violation of
the policy. But if the real ownership .remains the
same, if there is uo change i11 the fact of title but only
in the evidence of it, and if this latter change is merely
nominal, and not of a nature calculated to increase the
motive to burn or diminish the motive to . guard the
property from loss lly fire, the policy is not violated. ' 7
See also Geo1·,qia II om.e i1lsurance Co. v. Bartell, 91 Va.
305, 21 S. E . 476, E~:J .Am. St. Rp. 832; Ayers v. Hartford F•i-rc-J
Insurance Co. (
) 85 Am. Dec. 553, which enunciates the
same sound rule.
Such was the exact situation here. C. ~L Daniel was the
beneficial owner of tl1e property, although na.ked legal title
was in ,J. E. Danie.J. The deed from J. E. to C. l\L, if it did
anything-, opera ted to strengthen his interest by giving him
before the fire the legal title to property of 'vhich he was the
. equitable owner. His failure· to record his deed could not affeet his status with the defendant Association. Recordlation
laws protect and affect purchases for value and lien creditors.
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Counsel for petitioners therefore respectfully conclude
that certainly the deed i'n question could not be classed as a
change of interest as this phrase is universally understood.
B. The deed of trust of rl. E. Daniel to Roberts, Trustee,
could not be clzat·acter·i.zed as a change of interest.

The only other fact that could be suggested as constituting a chang·e of interest would be J., E. Daniel's deed of trust
on January 4, 1927, to Rob~.rts, Trustee.
Counsel for petitioners respectfully submit that aside
from Sec. 10 of the policy, which will hereinafter be mentioneel the authoritie•s are- uniform in \Tirginia that a mortgage or
deed of trust would net constaute a change of interest as this
term is understood in a fire policy.
Woody v. Old Dom.inion Ins. Co. 31 Gratt 362. 31 Am.
Rep. 732; Unio'n Assurance Society v. Nalls, 101 Va. 613, 616,
44 S. E. 896, 99, Am. St. Rep. 923; Lavenstine v. Hartford, et,-:.
Co. 125 Va. 191, 220 .

.

Aside from this well settled rule Counsel for petitioners
respectfully submit that Sec. 10 of the policy is conclusive of
the question.
It provides as follows:
'' 10. That this Association shall not he released from
any ohlig·a.tj on in case of loss or damag·e because of liens,
mortgag-es, or defective titles to property .but "rhen it shall
appear that the insured is not the rightful or legal owner of
the with:n property, the~1 shall the insurance or such part of
same as may not belong to the insured he paid to the proper
owner."

It is not open to dispute tha.t C. l\L Daniel, the insured,
was both the ''rightful'' and '' leg·al'' owner of the property
in question.
In the face of this prov:sion can the deed of trust in question be interposed; by the defendant as a valid defense? No
authority is needed f.cr the proposition that the policy is to be
construed strictly against the insurer and liberally in favor
of the insured.
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It is earnestly submitted that there was no evidence, as a
matter ·of law, upon ,vhich a c.hange of interest could have.
been predieatecl and that therefore the Court erred in giving
the instruction in question (No. 3, Rec. 54) and additionally,
subsequently .e.rred in refusing to set aside the verdict on this
ground.
One other phase .of this feature of the case must be noticed . It will be recalled from the statement of facts that at the
time tho application for the issuance of the policy was taken
no inquiries 'vere made by the agent about the condition of the
title and no representations were made by C. M. Daniel, the
insured. The application itself contained no. representations
about the title. (IIubbard, Ree. 34-Application Rec. 49).
Undler such circumstances counsel for petitioners contended vig-orously in the trial court that the doctrine of 111 oro ..
t.ock Ins~trance Co.: v. Roa1i;fer·, 92 Va. 747, 24 S. E .. 393, 53 Am.
St. Rep. 846, was applicable and controlling. This doctrine
in the language of the headnote is:
''That where an insurance company elects to issue
a policy of insurance against loss by fire without a.uy
application, or without any representation in reg·ard to
the title to the property to be insured, it cannot complain after loss has ensued that the ·inte~rest of insu~red
was not correctly stated ~in the ·z:JOlicy, or that an existing· encumbr~nce was not disclosed.''
This case 'vas subsequently cited and quoted 'vith approval in Union Assurance Societ·y v. Nalls, su1Jra. Whittle, J.
days in the Nalls case :
"The reasonableness and fairness of the doctrine
must commend it to the judicial m~nd. It is said that
persons applying for insurance are usually not aware
of the necessity of making disclosures, the importance
of 'vhich under wr:ters have learned by 1cng .experience
what disclosures are necessary. Insurance Companies,
on the other hand, can only protect themselves by making inquiries in reg-ard to sueh matters as they consider material; but as is wellla1o'vn treir habit is to do
so.''
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It is therefore earnestly submitted! that when the defendant Association issued the policy in question without any representations in the application about the condition of the title
and u ..ithou.t 1nalt.-ing any -inquir."v:s, it "ras estopped to claim
that there had been a material change in that status.
II

orrfiER INSURANCE.

The defense that the insured ha.d taken out additional
insurance in another c.ompany w·ithout the consent of the
Board of Directors of the Assoc_iation, \Va.s presented in defendant's instruction No. 2 (Rcc. 53), which was virtually a
peremptory instruction to find for the defendant. Petitioners
reasons urged in objeet(,ou t.o this instruction are set out in
full at p. 55 of the record.
·
It will be recalled that the material facts bearing on this
defense are as follows :
In J a:q.uary 1927, J. E. Daniel approached his brother C.
about procuring· for him a loan. C. M. Daniel negotiated
with Roberts in Lynchburg and there it "ras d~scovered that
J. E. Daniel still held the 'record legal t·:tle, by reason ;Of the
fact. that C. 1\1. had faHed to record the deed from .J. E. to him
on October 17, 1924 (Rec. 42). On January 4, 1927, as appears
from the records, Roberts made a loan of $400.00 to J. E ..
Dan:.el.
~L

There 'vas a conflict in the evidence as to whether C. ~L
Daniel had lmowledge at the time, of the addHional insurance
but these facts appear as of recot·d.
Roberts, Trustee, in the deed of trust took o~tt in the name
of J. E. Daniel the other policy in puestion. To this policy he
had a Standard N. Y. ~iortgagc Clause attached, with lo~:;s
payable to him as Trustee. (Sec Policy Rec. 45).
Your petit:oners' petiti.on as to this defense 'vas set out
in their reasons (Rec. 55) for their objection to defendant's
instruction embody:ng th~s dlefense and in their instructio'n
marked ''Plaintiffs Instn1etion No. --''Refused (Rec. 57).
We will examine these objections ser.,atim..
Petitioners first objection to this defense was that there
was nothing to sho\v that the insured had taken out the policy
in question; that the policy in question was a policy covering
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the interest of the mortgagee or trustee in the deed ,of trust.
That Roberts as trustee had a separate insurable interest
'vhich he could 'and did protect and for which he was actually
paJa.. . That such was the situation was evidenced by the fact
that the Home Insurance Company paid Roberts direct without raising the defense of other insurance.
At the outset it :is of course well settled law that a mortgage clause creates distinctly separate contract with the
trustee or mortgagee.
'' x x x x The autUorities are unanimous in holding
that it (mortgag·e clause) operates as a separate and
independent insurance of the mortg·agee's interest ,to
the extent at least that no act or omissi,on on the part
of the .owner, 'vhich occurs after the issuance of the
policy, "rill affect the mortgagee's right to recover."
18 L. R. A. (N. S.) at p. 205. See also 25 L. R. A. (N.
S.) 1226; 31 L. R. A. (N. S.) 455, L. R. A. 1915 C, 758
and numbers of cases there cited. N. B. F·ire bu;. Co.
v. JJ!J orns Bk. 136 Va. 402, 408.
The authorities haYe fully recognized the principle which
petitioners sought to invoke, and the reason for its existei1ce .
.A few pertiment authorities w~ll suffice.
"The objection of insurers to the procuring of add:.tional insurance is based! upon the theory that the insured will use less care to pr:otect the insured property
in proportion as the insurance is increased.. Follo,ving
out tl1is reasoning it is held that, in order to constitute
a breach of the condition against additional insurance,
it must appear that the sanw ·interest in the property
was insured by the several policies. It is 'vell settled
that a mortg·agor and mortgagee each have a separate
and distinct insurable interest in the mortgaged property, and the separate insurance of the mortgagee is
held not to. avo:d the mortgagor's insurance on the
ground that it constitutes a breach of a condition in
the latter's policy against other 1or additional insurance.'' L. R. A. 1917 A. p. 608.
See also Go~tld v. Maine Fanner's JJ!utual F. Ins. Co.,
114 Me. 416, 96 Atl. 732, L. R ....A... 1917 A. 604; Investors'
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111 o1·tgage Co. -v. 1Vla1·ine & 111 otor Ins. Co. (1924) ; 155 La. 627,
99 So. 468; Harvey v. Pawtucket Mut. F. Ins. Co. (1924 ~
1\{ass.), 145 ;N. E. 35; Baker vM Northern Assur. Co .. (1921)
214 1\fich. 540, 183 N. W. 61. De Sh:elds v. Insurance Co. of N.
A. (1923)-S. C.--, 118 S. E. 817 .. See the matter fully discussed, 3 Cooley Briefs en Insurance (2nd Ed!.) p. 2874 et seq.

It m'ght be well to further examine the reason for such a
stipulat'.on in a fire policy, and see how completely it is dissipated in this case.
In Phoenix· Ins. Co. v. Bou.lden, 96 Ala. 609, 11 So. 774,
the court said:
''The rationale of the rule which forbids excessive insurance must be, and is, that to allow it Wiould be
to offer au inducement to persons so insured to destroy
their own property. It seems to maintain in the insured an interest in the preservation of the property,
which will stimulate care and watchfulness. x x x x x
If the insured, however does not know he is ~over-ilisur
ed-is ignorant that he is not carrying his proportion
of the r:sk'- can that unknown fact make him less
watchful, less solicitous for the preservation of the
propertyl There can be but one negative answer to
this questi~on.'' See also Ann. Cas. 1912 D 632; N: B ~
Fire Ins. Co. v. 1J1orris Bk.; 136 Va. 402, 406.
Certainly the insured C. M. Dani.el could not and did not
p1·ojit by the other insurance and it was n·ot talc,en oul in his
name. The reason for the rule ceases to exist in th::S case and
presents an application of the maxiim '' cessante 1·atione legi~~
cessat ipsa lex:." See Broo1ns, Legal i11axim.s (8th Ed.) p. 159.
The Prohib~tion in Tlze Policy is agai·nst the Insured
Taki·ng Out The Insurance.

Counsel for petit·.oners urged addlitionally as an objection
to the instruction presenting this defense that the prohibition
in the policy was that "f. he insured shall truke out no additional insurance.''
Here the second policy was w·ritten in the name of J. E.
Daniel, ~vho was not the insured and had no -_\nterest in th~
p1·operty at all. The loan was made to J. E. Daniel, the mon-
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ey was paid direct to him, and the policy 'vas written in his

name .
. Assume here for the sake of argument that by the-jury's
verdict they ·have concluded that J. E. Daniel took out the additional insurance with the knowledge and consent of C: ~f.
Daniel. This they might have done but that does not affect
the praoli.bition in the policy sued on since the second policy
as written does not contravene the prohibition, since it is no1
in the insured's name and ~vas not for his benef'ilt. The seconcl.
policy is the best evidence of who it was written for and to
acl!opt another ruling would be to disregard not only the best
evidence rule but also the cl.nsely related parol evidence rule.
Again we say that 've scarcely need cite authority for the
proposition that the policy sued on should be construed strictly against its author, the company and faViorably toward the
iusured.
''That policies of insurance are to. be upheld when
possible, and that provisions therein written are to be
construed agru'nst the insurer, has long been settled
law." Palmetto Fire Ins. Co: v. Fansler (Va.) 129 S.
E. 727, at p. 729.
Counsel for petitioners again respectfully submit that the
court erred: originally in g-iving the instruction ·on this defense
and subsequently in refusing to set aside the verdict.
There Is No Penalty Attached To the
ing The Pol~cy Void.

ProllJ.~b,ition

Rende·r-

Counsel for petitioners third object:: en to the instruction
setting out this defense, raises an interesting and!, we earnestly submit, a conclusive ground upon wh.ch this defense must
of necessity fail.
The language of the prohibition in the policy sued on
under 'vhl'.ch· the defense in question 'vas interposed is:
'' 7. That the insured shall take out no additional insurance in any other company e: !her on the 'vithin described
property, or goods within these buildings unless with the conRent of the Board: of Directors of this Association.''

13
A. copy of the form of the policy now be!:ng used by the
Company was introduced into the evidence (See ''Form Policy
Introduced by Defendant"- Rec. 48).
A.n examination of the corresponding Section 7 shows that
it has the same la.ng·uage save with the addition ''Otherwise
this poUcy is null and void.''
Counsel for petit.:oners tock the position that since the
policy sued on contained no penalty or forfe:ture, that the
court 11ndler the rule of constructioJl of insurance policies would
i1ot supply such forfeiture. Oounsel respectfully submit that
this is not open to question.
A careful search has revealed only one case on the question. This case however~ is directly in point.
W\lson v. Fanne1·s llfu,tual Fire & Lightning Ins. Co.
1922) 240 s. vv. 484.

(~Io.

Plaintiff sued defendant 1\'Iutual Company on policy of insurance oil his dwelling·. Thereafter plaintiff took out additional insurance without the consent of the Compan~ A provision of the application declared that adl<Ktional insurance
without the consent of the Company would render the policy
"Null and vo:d." The application was held by the court not
to he a part of the poEcy. IIowever, the policy, made the constitution and by-laws a ?Ja.rt of the contract. The constitution
provided that additional insurance could not be taiken out except w1~.th ''the approval. of the board of directors of the As·
soc:ation.''
Held, that since there was no forfeiting clause no forfeiture 'vould be declared. Recovery affirmed.
The Court sa!il at p. 486.
''This provision of the constitution and by-laws
recognizes the right of the insured to take out additi.onal
insurance not to exceed three fourths of the ca.sh value
of 'the property :nsured. While it is provided that this
could: he done 'vith the approval of the board of directors of the defendant, it does not appear that such approval was obtained. The cotl-Stitul-ion does not provide that the policy shall be void for the failure to get).
the consent of t1ze board of d·i'rectors, or that it should
be forfeited fo1· such failu1·e. The law does not look
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with favor u.pon forfeit'ltres, and we will not rea& into
the contract a •prov,ision that ·is not contained therei1~. ''
(Italics ours)
If the form of policy upon which petitioners contract 'vas
written would protect the company in event of additional insurance why deliberately change it 1 This case [s even stronger than the case cited. Here it appears from the record that
the company has deliberately changed the wording of this section and has put into its pre~ent policy form the w;ords which
the trial court in the case at bar pu.t in fo1· it. Certainly as observed by the court in the case o' ted a.bove, no court should •put
into an in.surance contract a fo1·fe~ture that is not there, particularly in face of the rules of construction applicable to an
insurance contract.
In 3 Cooley Br~efs on lns'ltrance p. 2851 et seq. every case
therein treated shows itself to he a case where the provision
had a clause rendering the policy ''Null and void'' upon addit~onal insurance being taken out .
•
It is most earnestly submitted to this court that the lo,ver
court erred (1) in g~ving the instruction covering this defense
and ( 2) in later refusing· to set aside the verdict.
THE CONFLICT IN THE EVIDENCE.
As has been sugg·ested, there was a conflict in the evidence
as to whether C. 1L Daniel kne'v of the addit:onal insurance or
not. Counsel for the defendant company 'vill doubtless place
considerable stress on th1s fact should they file a brief in opposition to this petition for a wTit of error under Rule II. For
this reason, we deem it advisable. to examine this phase of the
case, and state our posr"tion in regard thereto.

C. 1vi. Daniel, the insured, testified. that whP-n the loan 'vas
made he ha.cl no knowledge of the fact that additional insurance ·was taken out; tha.t he had never had any real estate
transactions before; that this 'vas the only piece of property
he had ever o'vned; a.ud that all he did 'vas to indlorse the note.
(Rec. 15 et seq.)
Roberts, the trustee in the deed of tntst, testified that he
explained the situation to C. ~:L Dantel and told him that he
would have to have additional insurance; .that Daniel de-
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murred .but finally agreed to it. While we are unwilling to admit the sundry inferences opposing· counsel sought to draw
from Roberts testimony .i;n the trial court, we shall at this
po~nt assume for the purpose of stating our position that by
the jury's verdict they have adopted Roberts version .of the
incident.
We take the position as has been po:nted out, that:
1. The fact remains that the policy was taken out in J. E.
Daniel's name, and the money paidl direct to him. The insu.red
therefore did not taJ!re out the policy, and his lmowledge is immaterial.
2. The policy was for the trustee's sole pi~otection who
'vas protecting a separate interest which he had a right to protect, and again Daniel's knowledge 'vas immaterial.
3. In any eYent the prohibH~o't in the po1:cy had no penalty or forfeiture clause and the policy therefore could not be
avoided on this gr.ound.
·
OTHER ERRORS ASSIGNED.

By the treatment of petitioners th(lory of the case as h.
whole, counsel have diisposed of the assignments of error relating to the court's acfon in giving defendant's instn1ctions
numbered 2 and 3, and =n refusing to set aside the verdict ns
contrary to the law and tl1e evidence.
There remains the acti.on of the court in refusing to give
petitioner's instn1etion marked "Plaintiff's Instruction No.
- - " Refused. (Rec. 57) and in giving defendant's instruetiou number 1. We will conSt~.d!er these assig~1ments in the
above order.

The Defendant Assooiation Was Estopped to Deny LiabilTlie poFcy sued on was for $1300.00; $1000.00 on the
dwelling· mentioned a11d $20.0..00 on the household goods within
the dwelling. Both 'tisks were covered 'in the same policy.
Sho.rtly after the fire the defendant Association learned of the
ad~d,~.tional insurance. This Irno,vledg·e came to P. L. Elliot,
Secretary of the Company. Thereafter, with full knowledge

...
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that there was additional insurance on the dwelling the defendant Association settled with the insured C. M. Daniel to the
extent of $150.00 for the household furniture in the dwelling
which 'vas destroyed by the fire. (Elliot- 40).
Counsel for petitjoners took the posib~on that by paying
for the furniture, with full knowledge of a defense thereafter
relied on, the defendant company had waived its defenses, or
was estopped to set them up. This view ·was presented in
petitioner's instruction marked ''Plaintiff's Instruction No.
- - " under Plainb~ff's Instructions refused. (Rec. 57).
Counsel for petitioners respectfully submit that the court
erred in not granting this instruction.
While a number of cases can be found asserting the general rule that defenses to a fire policy may be waived after
loss by acts of the insurer treating the contract as binding,
after lknowledg·e .of the facts, though there be no equitable c~r
cumstances such as 'vould be necessary to create an estoppel,
fe,v cases on the exact question at issue have heen found.
For the general rule above stated, See 5 Cooley Briefs on In..
s'ltrance (2nd! Ed.) p. 4310 et seq. Billings v. Ger·man Ins. On.
34 Neb. 502, 52 N. \V. 397.
The most analagous case discovered by petjtioners coun··
sel is Hern·m.ings v. Home lliutualins. Assoc., 199 Iowa 1311,
203 N. W. 818. In that case the defendant Mutual Insurance
Company insured cattle and hay under one policy. Loss occurred and defendant interposed defense that the property
was encumbered without its lmowJedlge. It appeared that
some of the cattle covered were unencumbered and the defendant company agreed to pay for these. The Compan)'T
later took the position that since the pol:cy was indivisible
the entire policy 'Yas aYoided. Helt/. that hy agreeing to pay
TJart of the cla:m they w·aived any rig·ht to claim the policy
invalid.
Cooley as cited above, quotes the
'vhich counsel has not access:

following

cases to

"And if a portion .cf a. clafm for a loss is, on the
order of the insured, pa.i d to a creditor of the insured
(E,qgleston v. Counail Bluff Ins. Co. (Iowa) 21 N. ~w.
652), or if settlement is effected with a mortgagee
claiming under the insured (Insu1'ance Co. of Pa. v.
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Phoenix Ins. Co., 71 Pa. 31), the insurer thereby waives
breaches occuring prior to loss.''
Particular attention is called to the language of the prohibition relied on. Its language is "The in~ured shall talw
out no additional insurance in any other company, either on
the utithin. described property or gooils w·itlzt;.fn these b·uildin.qs, without, etc."
·A much str.onger case is here pre.sented than in the. ones
considered. Under the language, the Association 11aid a. clai1n
insured in the same poEcy 'vhich under the section now re·lied on to defeat the present clU~·m, 'vas likewise defeated, if
they can successfully contend that this claim was defeated.

They were not paying a separate claim 'vhich was not
affected by the adcli·tional insurance, since the defense as
raised, if it is a defense, is equally applicable to the whole
policy whether the additional r"nsurance was taken out on
the dwelling .or on the househt>ld goods.
By what argument can they escape the consequences of
recognizing the claim and pa.yh1g on it?

1t is therefore most earnestly submitted that the court
erred .both in refusing· to give Petitioners instruction and in
later refusing to set aside the Yerdict.
The Constnwtion of The Cont1·act Was For the Co·u,rt.
The defendant's instruction Number 1 is as f.ollows:
''The Court instructs the ,Jury that a policy of insurallce issued by an insurance company to au assured,
const1~tutes a. contract behveen the insurance company
and the· assured and both the ·company and the assured
are hound by the terms of the contract as set out in
the poi:cy." (Rec. 53).
This instructron doubtless states a correct abstract principle .of law. Counsel for petitioners, however, objected to it
on the ground that it was the duty of the court to· construe the
contract and to tell the jury what facts would constitute a violat~on of its terms.
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Cooley states the rule thusly:

(2 Cooley 2nd Ed. 967)

''Where there are no ambiguities or uncertainties,
and no conflicting inferences to be drawn . from the
language of the policy, the construction is a question of
law for the court."
·
In Rowe v. Un'ited Co·mmercial Travelers Assn. (Iowa
17 2 N. W. 454, 4 A. L. R. 1235, the court instructed the jury
that in construing a contraet of insurance they sl1ould construe it favora.hly to the assured and stdctly against the
company. The company objected.
The court said:
''The effect of the instruction as given is to lea vc
the construction to the jury and in this there was error. There are cases douhtess where the meaning and
intent of the parties in the use of certain ambiguous or
uncertain terms beconte questions of (act for the dcterm~nation of the jury, byt where the question is purely one of construction or interpretation, to be decided
from the terms themselves, it is for the court alone to
pass upon it."
There was no ambiguity suggested in the case at bar. It
is earnestly submitted that all of the questions presented are
questions .cf la.'v and the court should not have left the interpretation of the contract to the jury, but should have told
them what facts 'vould constitute a. violation.
CONCLUSION.
The ·insured in the case at bar is an unlearned man, who,
as the record abundantly shows, has done no conscious act
to prejudice the defendant Ass.cciation. Should he not prevail it would be by reason of a. pure technicality in a. contract
·which should he construerl liberally in his favor, andi which
contract, after the prompt payment by him of prcm:ums due
for ten years, di'd no more than lull him into a complete
sense of false secuD]y.
While the insured could not successfully complain of it, it
is with deference subm~tted tl1at the unjnst verdict brought
in by the jury w·a.s occasioned by the fact that the insured, uo
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longer a resident of the county, was suing a Mutual insurance company at it's home office, a verdict against wh:ch association, should! one have been rendered, would have had to
ha.ve been paid by assessing the farmer friends of the jury
men, a fact which was studi.cusly brought to the attention of
the jury.
In conclusion, it is most ·earnestly and respectfully submitted that the low·er court erred in the respects hereinbefore treated, and that for said errors, the vercEct should be
set aside, and that final judgment shouldl be entered in this
court in favor of petitioners, and to that end petitioners pray
that a writ of error and swpersedeas be a'varded to the judgment .of the Circuit Court of Bedford County.
Petitioners do not des~re to state orally the reasons for
granting this petiu:on for a writ of error. A copy of tllis pe-tition was mailed: to ~Iessrs. Lowry and Burks, Counsel in
the trial court for the defendant Ass.(jciation ·on the 23rd day
of June, 1930.
Respectfully submitted,
JOSEPH: C. SMITH,
OASICIE~, FROST and COLEMAN,
The undersigned, attorneys at law, practicing in the
Court of Appeals of Virginia, eertify that, in our opinion, it is
proper that the proceeding·s, rulings and judgment of the
Circuit Court of Bedford County, Virginia, in the action of C.
.1\L Daniel et al v ~ Bedf.ord County Asso.ciation of the Farmers ~fntual Fire Insurance Company of Virgin:~a. ~hould be
reviewed by the Supreme Court of Appeals of Virginia.
Given under our hands this 23rd day of June, 1930.
tTAS. R. CASKIE,
PAUL H. COLE.l\fAN,
E. l\1ARSHALL FROST,
Received June 24, 1930.
.J. 1\L KELLY,
Clerk.

Writ of error allowed ; supersedeas a.wa.rded. Bond $300.
ROBERT R. PRENTIS.
To the Clerk at Wytheville.
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RECORD
Virginia:
Pleas before the Honorable P. I!. Dillard, Judge of the
Circuit Court of the County .of Bedford, at the Court House,
on Thursday the 15th day of May 1920 and in the 154th year
of the Commonwealth.
Be it remembered, that

heretofor~,

to-wit:

or

On the 19th da.y of April 1929, in the Olenk's Office
the Circuit Court of Bedford County, came C. M. Daniel and
Grace Daniel and filed their notice of me tion against Bedford! County Association of the Farmers' l\futual Fire Insurance Company of Virginia., ·:n the words and figures fo]
}o,ving, to-wit :
NOTICE OF

~IOTION.

Virginia:
In the Circuit Court for the County of Bedford:
To B~edf.ord County Assoc:a.tion of the Farmers' l\futua] ·
Fire Insurance Company of Virginia :
You are hereby notified that on the 4th day of May,
1929, ::n the Circuit Court for the County of Bedford, between
the hours of ten A. ~I. and 5 P. l\I., or as soon thereafter as it
may he he·ard, the uudersig·ned will move the said Court f,or
a judgment against you in the sum of One ·Thousand
($1,000.00) Dollars, tog·ether with costs incident to this proceeding, which amount is justly due to the unclersig·necl from
you, by reason of the follo,ving· facts, to-wit: .
That .on December 17, 1920 you issued to the undersigned
y.cur policy of insurance, W'"hich :s herewith attaehed to and
made a part of this notice of motion, by wh:ch you contracted
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to insure the said undersigned against loss or damage by
fire to a certain d'velling· house located in Bedford County,
Virginia, near B~consboro, on Chapel Hollo'v Road.
That thereafter, to-,vit, on the 6th day of November 1928,
said d~velling houso was totally destroyed by f:.:re, causing the
undersigned the aforesaid ~lamage of $1,000.00
The undersigned further avers and charged that
[2]
he has performed all the conditions of said policy, and
viola~ed none of its prohibitions.
Respectfully submitted,
C. M. DANIEL,
GRACE DANIEL,
And at another day, to-wit:
At Bedford Circuit Court, October 18th, 1929.
This day came the part" es, by their attorneys, and the
defendant for plea says that it did not assume upon itself
in munner and form as the plaintiff have alleged against it,
and of this it puts itself upon the country and the plaintiff
like,vise; andl by consent of parties hereto, all matters of law
and fact arising· here:'n are submitted to the Court for hearing andi determination.
And at another day, to-wit:
At Bedford Cir~it Court, 1\f.ay 14th, 1930.
rrhis day again came the parties, by their attorneys, and
it appearing· that the pleadings were heretofore made up in
this ease; as recited in an order entere·d1 October 18th, 1929,
:u wh:ch order it 'vas agreed that all matters of la'v and fact
arising· herein should be submitted to the Court for hearing
and determ.:nation; but it now appearing to the Court that
there ru·e questions .cf fact arising· herein proper to be passed upon by a jury;
Thereupon came a jury, to-v;it: 1V. IL Ag-ee, .J. A.
Burnett, J. W. Brown, Elmer Gaddy, W. B. Walker, J. H.
~Ic~Ianawa.y and S. M. Roadcap, who 'vere sworn to well and
truly try the issue joined and a true verdict render accordint~
to the evidence, and havt~ng partially heard the evidence, were
adjourned till ton;wrrow morning at ten o'clock.
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· And now on this day, to-wit:
At Bedford Circuit Court,

~lay

15th, 193j0.

This day again came the parties, hy their attorneys,
and the jury, pursuant to its adjournment, and having
fully hear.d the evidence, ins~ructions of the Court and
argument of counsel, retired to consider of its verd:ct and
after some time retun1ed' into Court and ga.ve the following
verdict, "We the jury, find for the defendant, S. M. Roadcap, Foreman.''
·
The plaintiffs thereupon moved the Court to set aside
the said verdict upon the gTounds that it is contrary to the
taw and the evidence and without evidence to support it, for
m:sdirection of the Court in grant~ng and refusing instructions and for error of the Court in permitting aud refusing
to permit evidence to lJe introduced during the trial, which
motion the Court oven~uled and to 'vhich action cJf the Court
the plaintiffs excepted.
It is therefore considered by the Court and so ordered,
that the plaint:ffs take nothing on their motion and' that the
defendant have aud recover of and from the plaintiffs its
costs in about its defense in this behalf expended.
And the plaintiff indicat:ng a. desire to a.ppeal from this
judgment of the Court to the Supreme Court of Appeals of
this State, it is ordered that the execution thereof be suspend!ed for a pe!(od of sixty days in order that the said plaintiffs may, in the statutory tlme, have the record and other
matter prepared and presented in perfeqting their said appeal, pr.ovided the said pla!ntiffs or som~ one for them enter
into a proper suspending bond in the penalty of $150.00.
The follo·wing evidence, exhibits and agreements on
[41 behalf of the plaint· ffs, C. M. Daniel and Grace Daniel,
andl of the defendant, the Bedford County Association
of the Farmers l\iutual Fire Insurance Company of Virginia.,
respectively, as here:nafter denoted, is all of the ·evidence, exhih:ts and agreements that were introduced at the trial of
this case.
[3]

f51

.J. E. DANIEL
DIRECT EXA1\1:INATION.

By 1.\fr. Coleman :
Q. Your name is J. E. Daniel Y
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A. Yes, sir.
Q. You are the brother of C. M. Dancel, I believe, the
plaintiff in this rase 1
A. Yes., sir.
Q. Mr. Daniel, this is an actio~ by your brother and his·
wife to recover on an insurance policy issued to them by the
Bedford County Association of JParmers ~Iutual Fire Insurance Ccmpa.ny of Virgin· a. .Did you enter into any negotiations whereby a tract of land was purchased in Bedford Conn·
ty on the Chapel Hollow road?
A. I bought the land for my brother. I am J. E. Daniel. I bought the land for C. ~L Daniel.. He got me to take
the two parties from 'vhom whcm he bought the land down to
Lynchburg in his car. It was l1is money. I took the money
and went down to L·ynchhurg, and made the purchase. I had
the deed 'vrote in my name. I don't know why.
(~. Now you say yo1u: brother g-ave you the money?
A. Yes, sir. He gave "me the money to make the purchase.
Q. Did you have any interest' in the land at all? Was
any of your money put up for the purchase of the land?
A. None whatever.
Q. All right. Now, you say at the time the deed was
'vritten, it wa.s wr(tten in your name?
A. Yes., sir.
Q. WJiy 'vas the d.eecl taken in your name 'l
A. I do not ikno,v. I just carried the parties there,
[6]
and had tl1e deed wrote,, and taken it in my name.
Q. All rig-ht. I no'v hand you herewith a deed from
,T. Edward Daniel to C. 1\L Daniel and Grace Daniel, dated
October 17, 1H24, which I ,vin ask you to identify. Did you
make that diced to C. :WI. Daniel and h:s wife, Grace Daniel1
A. I did.
.
Q. I will ask you to file this as the plaintiff's Exhibit
"A", J. E. Daniel.
The witness files the exhibit.
Q. No,v, 1\{r. Daniel. Later on, it will appear from the
record here that steps 'vere taken in ~927 'vhereby a loan was
gotten from l\Jir.l C. l\L Roberts of Lynchburg, Virg(nia. I
want you to tell his J{,onor and the Jury in your own way just
how this loan came to be made on this property1 .
A. I got my brotl1er to go down to see ~fr. Roberts. He
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sa.'v 1\fr. Roberts, and made arrangements for the loan, and
I went down and signed the papers, and g.ot the money. I
gave him a deed of trust as security.
By the Court:
When was that Y
A. I don't remember the date.
By

~Ir.

Coleman:
It will appear from the records that it was on January 4,
1927. I 'vill now ask you, 1\{r. Daniel, to identify this deed of
trust as to 'vhetl1er or not you signed it in Lynchburg?

A. I did.
Q. I wGl ask you to file this as the plaintiff's exhibit
"B", J. E. Daniel.
The witness files the exhibit.

Q.. That, )r.ou say, is the deed of trust which you gave
to 1'Ir. Roberts Y
'
A. Yes, sir.
Q. So His I-Ionor and the Jury can understand this, I
will read from the deed of trust as follows:
[7]

''To secure the party of the third part, 'vhich is the
bearer of a certain note, the payment of the sum of
$400.00, evidenced by the bond of J. Ed,varcl Daniel payable to bearer .one year after date, with interest at s.~x per
cent per annum, said bond being datedl of even date here.
with, which bond is endorsed by C. l\L Daniel, and is signed for identifieation by said C. J\IL R.oberts, Trustee, to
secure any renewal of the same, etc.''
Did you get a, check for the loa:n?
A. Yes, sir.
Q. That is to say, you received the money from the loan
1\ir. R.o herts made, at th( s time?
A. Yes, sir.
Q. As the record shows, that was on January 4, 1927 Y
A. Yes, sir.
Q. Do you recall, ~Ir. Daniel, 'vho 'vas present on the
occasion that this loan was mad·e ¥
A. My brother and myself were the only ones that 'vere
there. C. M. Daniel, ,J. E. Daniel, and 1\'lr. Robe1:.ts.
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Q. And you stated that this cheok was given to you for
the 1oan?
A. Yes, sir.
Q. Now, as the record shows, this was after you had conveyed the property in quesCon to the plaintiff, C. ~L Daniel,
but whieh deed has never been recorded 1
A. Yes, sir.
Q. And that was, as you say, on January 4,· 1927 Y
A. Yes, sir.
[8]

CR.QSS

EX.A~IINATION.

By 1\ir. Lowry:
Q. VVho borrowed that money, Mr. Dan:el. You or y.our
brother?
~- I borro,ved it.
Q. For what purpose?
A. M.y o'vn purpose.
Q. What was that purpose?
A. I needted it for myself.
Q. ·Will you please tell the Jury what you did with that
money?
Objecti.on.
Counsel for the defendant excepts to the ruling of the
Court in refusing to alJo,v the witness to answer the question
as to what J. E. Daniel did with the money borrowed through
C. ~I. Roberts. The Court adds that the questi.on is immaterjal.
Q. 'VVhy did J'iCU not go to C. 1\L Roberts yourself if
you wanted to horro'v this money in the first instance.
A. l\Iy brother had more time than I did. I was working.
Q. When did C. 1\L Daniel go the first time to see Mr.
Roberts about getting this money?
A. I don't remember.
Q. Ho'v long before you 'vent down to his office1
A. -when I went after the money.
Q. You did not answer my question. If. you do not know
defi:nitely when you 'vent there, say so 1
·
A. I cannot remember exact dates and times. I imag.[9]
ine within a fe'v days, but I don't remember exactly
how many.
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Q. Didn't Mr. C. M. Daniel want to borro'v this money
for his individual use on this property, and didn't he go to ~fr.
C. 1vi. Roberts for the purpose of getting the money for himself, and did:n't he come hae~k and report to you· that because
the deed y.cu made to him had net been recorded, and that l\lr.
Roberts \Vould not lend him the money until you signed a deed
of trust on the property, and executed a note in the sum of
$400~00.
.
A. I don't lmo\v anything about that. I asked my brother to go dnwn and g·et the money fr.c·m l\ir. Roberts, and he
came back and said that lVIr. Roberts wanted. me to come down
and sign a deed of trust. I \vent down and signed it.
Q. You do not kno\v that when C. 1vL Daniel first went
to :M~r. Roberts to get this money, 1vlr. Ro-berts refused to
make th:s loan?
A. No, sir. I did not' lmow it.
By the Court :
At the time llr .R.oherts made the loan, your brother
owned the property, didn't he?
A. Yes, sir. He had not had the deed recorded, but I
had given him the deed.

By

~1r.

Lowry:
Y.our brother reported to you that Mr. Roberts would require you to sign a deed of trust 1
A. I said! that before. I went down there and signed a
deed of trust, and got a. check for the money.
Q. You said that several days after that, you and your
brother went to Roberts' office and sjgned up the papers. Do
you recall if, at the time that y.cu and your brother \vere discuss~ng this matter with Mr. Roberts, if 1\tlr. Roberts
[10] stated he would require insurance on the property to
protect the loan?
A. lie said he would require insurance, or something,
to cover the loan.
.
Q. · 1\.nd a.t t11at time, neither you nor C. M.; Daniel told
l\Ir. Ro-berts that you had this policy in the Bedford County
Insurance Company?
A. I don't Jmow. I don't remember.
Q. Dori 't you .kno\v that your 'brother did tell ~Ir. Roberts that he did ha.ve insurance in the Bedford County Insurance Company, and asked llim to take that policy to protect
his loan, and that ~ir. Ro·berts refuse.d to do it

A. I don't know anything about it.
Q. You won't deny it, will you~
A. I don't lrnow anything about it. It was not discussed with me.
Q. You do know that 1\fr. Roberts required your brother
to take .out a new insurance policy in the sum of $400.00?
A. No, sir. I did not know it.
Q. You did not know the $400.00 policy had been written at all?
A. No, s:r. I did not irnow that no policy 'vas written.
Q. "'\Vhen was the first time that you discovered that
this $4CO.OO policy had been written f
· A. I did not lmo'v that it W?S a policy until after the.
fire.
Q. A deed of trust was executed by you thereon that
day, wasn't it?
A. Yes, sir.
By the Court:
You executed a deed on your brother's property to se[11] cure your own loan?
A. Yes, sir.
By Mr. LowTy:
You have just testified that this d1eed of trnst which has
been ::ntr.oduced in the evidence, 'vas signed by yon, and was
executed on January 4, 1927. You just told the Court and
the .Jury that you law'v nothing· about insurance and that ne
insurance 'Yas discussed. I ,vJl ask you if ~Ir. ROiberts did
not rea.clJ this deed of trust to you, and you lmew that it was a
deed of trust, and kne'v "rhat you 'vere signing·?
A. I do net know. I have been dealing 'vith 1\f:r. Roberts
for some time. I do not kno'v but a very little about it. I
ahvays took nfr. Robert's word about everything. I do not
~mow anything about deeds myself. ~just take the other per.
son's w.ord for ·it.
Q. Didn't Mr. Roberts explain this fully to you 1
By the Court:
The deed o.f trust speaks for itself. Why go into all of
that?

By

~:lr.

Lowry :
Your Honor, it does. That is exactly what I am trying to
get before the Jury. The questlon I am now asking this wit-
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ness is the material question in tins case. T..Jet me read from
the deed of trust as follows:
''And the said party of the first part hereby covenants that he will promptly pay all taxes and assessments on said property, and will keep the buildings thereon insured in some solvent company to he approved (by
the said party ,of the second part, in at least the sum of
$400.00 for the benefit of this trust.''
Your Honor, he has just told the Jury that he did not know
anything about this insurance being taken out. Of course, he
is bound by that deed of trust.
·
Now, Mr. Dan:el, let nie ask you this question. You had
property, y.ou say, worth around $1500.00, the title to which
is in your name, and you, according to your statement of facts
to the Jury, were geit:ng the $400.Q~ for your o'vn
[12] benefit. Please tell the Jury why C. M. Daniel was required to endorse that note.
Objection by l\fr. Coleman.
Objection overruled.
A. ~1r. Ro-berts just required my brother to endorse
the note. I don't know why.
Q. When Mr. Ro!berts mad:e this loa.n, I believe he made
the check payable to you. Did you deliver the money, or any
part of that money to C. M. Daniel?
A. I borrowed the money for my own use.
Q. Will y.ou anS"\ver my quest:on please? I asked you,
Mr. Daniel, if you delivered a.ny part of that money to C. ~I.
Daniel?
A. No.
Q. Well, why didn't you answer the question before.
You test;fied once before in this case, didn't you T
A. I think so.
Q. I will ask you if you didn't make this statement at
the former trialObjection by ~ir .. Coleman.
Objection overruled.
Q. At the former trial, didn't you testify before the
Court that this policy for $400.00 was paid to C. 1\L Roberts~
the beneficiary in the deed .o.f trust?
A. I don't remember.
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Q. Didn't you say that C. M. Daniel, your !brother, had
nothing to do with the borrowing of the money, and he did
not endorse the papers, receive any of the money, or in
[13] any way benefit from the loan?
A. I don't remember.
RE-DIRECT

EXA~1INATION.

By lVIr. Coleman:
Q. l\{r. Daniel, you are familar with this property of
your brother's, are you not?
A. Yes, sir.
·
Q. "That is the value of the property. I mean, wha.t was
the value of the property prior to the time of the fire when
the house was on it¥
A. I imagine around $2,000.CO, .or more.
By the Court:
What is the value of the policy t
A. $1,000.00.
Q. You testified that you were not familiar with real
estate transactions in answer to ~fr. Lowry's question Y
A. No, sir. I am not.
Q. And tha.t you relied on Mr. Robert's ·word in this
matterY
A. Yes, sir. I did.
Q. Had you ever to any extent had any dealings in real
estate, or d~d you have any lmowledge of deeds of trust, or
real estate loans?
A. I have had a few transactions, but I always got lawyers to look after things for me.

RE-CROSS

F~MINATION.

By Mr. Lowry:
Q. Row many real estate transactions have you had Y
A. Not many. I don't know exactly. Two or three,
[14] maybe.
Q. I will ask you if you have not had all of these
transactions, as shown by the records in the Clerik's Office
heref
Objection by Mr. Coleman.
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The plaintiff, by counsel, excepts to the Court ruling in
allowing· the witness to answer the question on the ground
that the same is collateral, and negative answers bind parties
to these records.
By the Court :
The Court states its reason that it was allowed because
the subject was introduced by the plaintiff's counsel, and no
objection was made thereto by the plaintiff.
By lVIr. Lowry:
You just stated that the property 'vas worth about $2,000~00. Do you recall that your brother stated at the former
trial that the property was ·worth about $1500.001 How do
you fix the value of the property. Have you figured it up?
A. No, sir.
Q. Then y.our ans,ver is purely guess workY
A. Yes, sir.
Witness stands aside.
[15]

C. M. DANIEL
DIRECT EXAl\iiNATION.

By lVIr. Coleman:
Q. Your name £s C. l\L Daniel, I believe, the plaintiff in
this caseY
A. Yes, sir.
Q. I want to introduce in the record the policy that was
attached to and made a part of the notice of motion by suit.
This is the policy "rhich was issued to you, is it not Y
A. Yes, sir.
Q. I will ask you whether or not the policy 'vas in force,
that is, had you, a.t the time of the fire, paid all proper assessments and premiums on the policy?
A. I had.
By 1\tir. Lowry:
.
It is agreed by counsel for the defendant that at the tim.e
of the loss by fire of the Daniel property, all assessments had
been paidi lby C. M. Daniel to the Insurance Company. It is
not, ho,vever, admitted by counsel for the defendant that the
policy 'vas in force at that fme. Their contention is that the
. policy was void under its terms when the new policy was taken
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out in the Home Insurance Con:ipany, no kno,vledge of which
was had by the Bedford County Fire Insurance Company
until after the fire.
By

~{r.

Coleman:
~Ir. Daniel, you have heard your brother testify as to
the matters that were gone through 'vith as to the purchase of
this property in the beginning. w:thout asking you each question over again, I 'vill ask you to tell the Court and the Jury
iri. your own way just what circumstances led up to
[16] your purchase of this property!
A. Well, in 1919, I "ras at the Gould farm. I didn't
have time to leave the farm to go down to Lynhcburg with
these people. I told my brother to .come to take them to
Lynchburg. ~Iy bi~cther taken them down to l\{r. Robert's
office. He bad the deed put in h:s name. I never thought
about it, or how the deed was wrote, because he was my
·brother. I am just a farmer worik:ng for my living. You
know how it is. Well, I built the house on my property, and
1\!Ir. Hubbard come by to see me about scme insurance. I
taken out the insurance. I thought that \Vas all right, and I
just had the insurance policy in my name. I went on and! paid
my insurance up, and kept it up. I never said a.nyth:ng to
Mr. I-Iubbard about the title to the property. He never asked
me about it, and I never thought nothing about it. I didn't
never put the insurance in my brother's name.
Q. ~Ir. Daniel, you referred to ~Ir. Hubbard. Mr. Hubbard, I believe, is the Agent for the Bedf.ord County Fire Insurance Company 7
A. Yes, sir.
Q. You say ~{r. Hubbard solicited you for this insurance?
A. Yes, sir.
Q. Did he come to your house to see you f
A. Yes~ sir. ·He did.
Q. At that time, Mr. Daniel, did he make any inquiries
of you about the title to your property, or anything about itT
A. Not at all.
[17] Q. Are you positive about this 1
. A. Yes, sir.
Q. Later on, you moved to Lynchburg, didn't you?
A. Yes, sir.
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Q. Before you moved, dtid you g.o to Mr. Hubbard, the
Agent of the Bedford County Fire Insurance Compa.nyY
A. Yes, sir. I .went to see Mr. Hubbard. He was
thrashing· wheat. ~~e and my ~ittle ·boy drove o~re:c there one
afternoon. I told him I was thinking about leaving and asked
him whether 'it would be all rig·ht for me to- leave the house
vacant. He told me that it was perfectly satisfactory, because
they insured barns, and everything. I told him then that the
title to the property ·was in my brother's name, and! that it
had never been made over to me.
Q. Do you remember the date of this conversation!
A. I think it was in 1924. I won't say for certain.
Q. What is the value of your house The one tha.t was
destroyed by the fire 1
A. Just about wha.t my brother said.
Q. What, in your judgment, was the value if your house'?
A. I would say about $1700..00 or $1800.00. I don't
hardly lmow.
Q. ·We now come to the question of this so-called .other
insurance. As the matter now stood, J. Edward Daniel, your
brother, ha.dl conveJied to you the property, but the deed ha.d
never /been recorded. Is that correct T
A. Yes, sir.
Q. I will ask you ,vhy ~t was never recorded.
A. I don't lrnow. I didn't think anything about it be[18] cause it was my brother, and I thought everything was
all right.. The place belonged to me. I had the deed,
but I just never had it recorded!.
Q. Was it your money that paid for the tract of land;
that paid for the house?
.
·
A. My money paid for both of them.
Q. Did your brother have any interest in it Y
A. No, sir. None at all.
Q. Tell the Court and Jury about the other insurance T
A. I d:dn 't even do"rn ]mow 've were g·oing to have any
other insurance. 1\tly brother borrowed $400.00 from Mr. Roberts. All I know about it is that I just signed tl1e note.
Q. Have you ever had any dealings to speak of in real
estate. \Vere you familiar with what went on at this timeT
A. No, sir. I didn't know 'vhat was g·oing on. I never
had anything to do with loans and real estate.
.
Q. Is this the only piece of property you ever owned Y
A. Yes, sir.
.
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Q. When you went to ~lr. Robert's office with your
brother when he made this loan, did you get any of that money?
A. I don't 'lrnow whether I got any or not. We brothers
borroVr.,.ed money from each other any time, and I may have
got some of it.
Q. It will appear that the check 'vas made out to your
[19] brother?
A. Yes, sir. It wasn't roadie out to me at all.
Q. l\Ir. Burks, in his opening statement to the Jury
stated that, at this time, some mention wasmade of y.our policy of insurance in the Bedford County Fire Insurance Company, which you are now suing on. Just tell the Court and
the Jury as best you can, 'vhat was said about this other policy
of insurance, that is, your policy in the Bedford County Fire
Insurance Company Y
.
A. I d~n 't remember anything that was said about any
insurance.
Q. vVhat did Mr. Roberts say about this policy that you
are suing· on here in the Bedford County Fire Insurance Company?
A. l\Iy brother asked! me to go to see Mr. Roberts, about
the loan. After the loan 'vas fixed up, I endorsed the note, and
my brother got the money. ''.rhat is all I rememlber ahout it.
Q. · If Your Honor Please, I want to introduce in the record the ~other policy of insurance.. I will ask you, l\Ir. Daniel,
did you pay for this other insurance, or was it taken out in
your name?
A. ·No, sir. I d"dn~t pay for uny insurance except [kept
up my insurance in the Bedford County Fire Insurance Company.
Q. The policy is taken out in the name of J. Edward
Daniel, and! has a New York Standard Mortgage Clause in it.
It was not taiken .out ·in the name of the assured at all.
Q. I ·want to file the plaintiff's exhibit "A", C. M.
Daniel.
A.nd the witness

fil~s

the exhibit.

By the Court :
You did not know anything atbout the second insurance
[20] policy?
1.\.. No, sir. I didn't know nothing about it.
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Q. You endorsed the note, but not the policy?
.A Yes, sir. I endorsed the note.
By

~~r.

Coleman:
I desire to mark and file as plaintiff's exhibit "B", C.
:hti. Daniel, note made by J. E. Daniel, and! endorsed by C. M.
Daniel.
And the witness files the exhibit.
By Mr. Coleman:
The policy wh:ch I have just introduced in the record is
the policy in the Home Insurance Company, and it has what
we call a New York Standard ~fortgage Loss Clause making
the loss or damage, if any, payable to C. ~L Roberts, Trustee.
The Rome Insurance Company has paid its loss direct to C.
1\L Roberts, Trustee, under the New York Standard ~fort
gage Loss Clause ..
CROSS EXAMINATION.
By

~ir.

Lowry:
Q. Mr. Daniel, at the time this loan was obtained:, your
brother, ,J. E. Daniel, owned an interest in other real estate,.
did he not1
A. Yes, sir. He owned his land and h1s home.
Q. Why didn't :Mr. Roberts require him to give a deed of
trust on his own pr.cperty if he was borrowing the money for
himself?
A. I don't know.
Q. ·Why was J. E. Daniel giving a deed of trust on
[21] your property for money he was borrowing for him·self?
A. Well, we are brothers, you know, and he could do
just as he liiked.
Q. Is it a fact that you wanted this money for yourself;
that you 'vent to 1\Ir. Rt•berts to borro'v the money, and he
was about to make the loan to you when he inquired about the
title to your property, and it was then developed that the
deed from J. E. Daniel to you had IH?t been recorded, and he
then requiredl Mr.•J. E. Dan~el to execute this note and deed
of trust?
A. I don't remember.
Q. Tell the ,Jury exactly what happened Y
A. I don't remember.
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Q. Didn't be ask you if you owned any real estate 7
A. He might have did it.
Q. Didn't he tell you that he would have to have a deed
of trust to secure the loan?
A. I don't rememher.
Q. Didln 't he furthermore tell you that there would have
to be insurance to protect the loa.n?
A. I don't remember.
Q. Didn't you tell him about your insurance with the
Bedford County Fire Insurance Company Y
. A. Yes, sir. I told him.
Q. And didn't he tell you that because the title to the
property \vas in J. E. Dan:el 's name, he would have to have a
deed of trust execute<fhy J. E. Daniel, and that y.ou
[22] would have to endorse the note? Didn't he tell you that
he would require additional insurance on the property 1
A. I don't remember.
Q. And didn't you kick against taking out tlris additional insurance?
A. .No, sir. I did not lmo\V that any insurance was going to l1e put ,on the property.
Q. J\fr. Dan~el, didn't Mr. R.oberts go fully into the
question of insurance, and! didn't you fully understand then
and there that he \Vas taking out this insurance Y
A. No, sir. I did not.
Q. You \Vere asiked a \vhile ago if you got part of this
money. Ilow much did you get?
A. I don't lmnw. I can't answer the question. Of course,
my brother ·borrowed the money. I might have got hold
some of tlus money, I don't lmow.
Q. When you went to Mr. Roberts the first time, didn't
you tell him that you \\ anted th~s money for y~ourself?
A. I don't remember.
Q. Didi you ever tell ~Ir. Roberts that you wanted this
money for· your brother, J. E. Daniel?
A. I don't remember.
Q. The check was to J ~ E. Daniel because the title to the
. property was in his name, is that trne ¥
·A. I don't know.
7

By the Court :

Who took out this last policy of insurance Y
A. My brother, J. E. Daniel.
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[23]
By

Q. The legal title was then in you in a non-recorded
deed, is that right?
A. Yes, sir.

~fr.

Lowry.:

Mr. Danie~, 1\fr. Coleman asked you a while ago about the
value of the property. You heard your brother say it was
worth rebout $2,000.00, and you answered that it was worth
about wha.t -yiOur brother said. You then modified your answer,
and said it wa.s worth about $1700.00 or $1800.•00. What made
you chang·e your answer Y
A. I just. said it was around $1700.00 or $1800~00. I
don't know exactly what it is worth.
Q~ You did not keep a.ny account of the costs when you
built it, did you Y
A. No, sir.
Q. Didn't )"OU testify at the former trial that it was
worth about $1500.001
A. I don't remember.
Q. Then your answer is just Eike your brother's, pure
guess-workY
A. Yes, sir. It is worth somewhere around $2,00:>.00, I
guess.
Q. What kind of a house is it Y
A. It is a one-story bungalow. It has four rooms, living
ro;cm 8 x 12, pantry, two flues, twenty-nine feet long·, and
porch all the way across the front.
Q. You have testified that after you got this property,
the title was taken in your brother's name, and! Mr. Henry
Hubbard, the Agent for the Bedford County Insurance Company, came to see you about getting insurance on the
[24] property, and that he t,cok your application, and later
a poEcy w~s written. Is that correct?
A. Yes, sir.
Q. Neither you nor 1\'Ir. Hubbard discussed 'vhom WfiA
the owner of the property at that timeT
A. No, sir.
Q. Later on, you said you decided to move to Lynchburg, and you went to see Mr. Hubbard, and you then told! him
that the title to the property was in your brother's name.
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Please explain why you told him several years later that the
title to the property was in your brother's name?
A. Well, I just mentioned it to him then because I wanted to know whether there would be any difference in it after I
left the property.
Q. Please state why yon wanted to know whether there
was any difference in it in 1924 than there was in 1920, when
you first took out the policy¥
A. ·Well, I m1g·ht have had it changed.
Q. Wha.t do you mean?
A. I could have had it changed back to my brother.
Q. And the only reason you went to see Mr. Hubbard
'vas because you 'vere going to move, and y.ou 'vanted to know
if the policy would protect the property in case of fire 7
A. Yes, that. was one reason.
Q. If that is not the only reason, what is the other one?
A. Well, I wanted to see h'm about changing the policy.
Q. About changing it Y
A. Yes. I wanted to know whether to leave it in niy
[25] name, or put it in my brother's name, or what.
RE-DIRECT EXAMINATION.
By Mr. Coleman:
Q. I asked you 'vhether or not at the time the policy in
the Bedford County Fire Insurance Company, on which you
are now suing, was written, l\1:r. Hubbard made any inquiries
a:bout the title Y
A. No, sir.
RE-CROSS EXAMINATION.
By 1\fr. Lowry:
Q. Mr. Daniel, at the former tr:al of this case, this note
now introducedJ in the evidence was not here, 'vas it!
A. I don't. think so.
Q. Don't you recall that your brother testified the last
time that you had not endorsed this note 'f
A. I don't remember.
By the Court:
You did endnrse it, didn't you?
A. Yes, sir.
Witness stands aside.
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[26]

C. M. ROBERTS.
DIRECT EXAMINA.TION.

By. Mr. Lowry,
Q. Where dlo you reside, Mr. Roberts?
A. In Lynchburg.
Q. What is your businessY
A. Real estate and brokerage.
Q. Do you know C. ~I. Dan!el and J. E. Daniel 1
A. Yes, sir.
·
Q. Please state if C. M. Daniel came to your office about
the 4th day of January, 1927, C. M. Daniel came to your place
of business for the purpose of borrowing money?
A. Yes, sir. ·.A.s I recall it, he came in and made an application for a loan on his property out near Boonesboro. He
said he was getting the money for J .. E. Daniel, I think, but I
am not sure. I don't exactly recall.
Q. Just explain to the jury about what took place?
A. I agreed to loan him $400.00. As security, I stated
that he would have to bring me his papers so I could have the
title to his property examined, or examine it myself, befort~
the negotiation could be closed. He then prodiuced a deed that
he had that was not put .en record. ~Iy recollection is that at
that time, he was not anxious to put the deed on record. I told
him tha.t the matter wouldl be all right if the owner, Ed Daniel, would sign the deed of trust and the note to eliminate any
further trouble about that. He said that he had the proper insurance. and that the insurance was taken out in the
[271 Bedford County Fire Insurance Company. He showed
me his policy. I told him that that policy being in his
name might be all rig·ht, hut that it wo11ld \llot secure him a
loan on Edward Daniel, andl tl1a.t the r.~ght tiring for him to
do ·would be to take out a $400.00 policy to secure that loan. I
think it 'vas demurred to, but it had tn be agreed to, and I
closed the matter, prepared a deed of trust, and took out the
policy. All my negot~ations in the matter were w~th C. 1[.
Daniel. He was undter the impression that having it insured
once, it was not necessary to take out additional -~nsurance.
Q. Is there any question in your mind tha.t Mr. C. M.
Daniellmew the insurance was be:ng taken out?
A. He 'vas certainly aware of it at the t~me the premium
was taken .out of the proceeds of tl1e loan.
0
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Q. The note that has been introduced in the evidence in
the sum of $4QD~oo, signed by J. E. Daniel, and endorsed by C.
].£. Daniel-is that the note that was executed in your nffice V
A. Yes, sir.
Q. Have you the check that you gave to Mr. J. E. Daniel Y
A. Yes, sir.
Q. 1\tir. Roberts, you have just handed: me a check dated
January 6, 19o27, on the First National Bank of Lynchburg,
payable to J. Edward Daniel, in the sum of $357.27, endorsed
·by .J. ·E. Daniel on the back. D.oes that check represent the
net proceeds of the loan you made to C. M. Daniel?
A. Yes, sir.
Q. The difference between $400.00 and $357.27 was the
[28] brokerage fees, the examination of the title, and the
recordation of the deed of trust, andJ the insurance
premium, is that correct 1
A. Yes, sir.
Q. You have ;just stated, ~Ir. Roberts, that C. M. Daniel
demurred a.bout taking out this additional insurance policy
because he had a policy in the Bedf o·rd County Fire Insurance
Company. As a matter of fact, he did agree to take out the
new policy?
A.. Yes, sir.
Q. Some time after this loan was made, it is in the evidence that the property of C. l\L Daniel was destroyed by fire.
The policy that you to.nk out had a loss clause that was payable to you as trustee, didn't it?
A. Yes, sir.
Q. Were the proceeds of this insurance·, when collected,
applied by you, as trustee, on the principal of the note?
A. Yes, sir.
Q. In other words, that insurance money paid C. M.
Daniel's debt?
A. It paid that note. I had the note in the Bank. You
see, it was a brokerage pr.cposition all the 'va.y through, and
the note was :n the Lynchburg Trust and Savings Bank, and
when the policy was paid, it was paid dirct to the Bank, and
the Bank surrendered the note to me, and I afterwards surrendered the note to them.
Q. Do you recall, Mr. Roberts, how many times these
people came to your office in connection with the closing of
this loan before you gave them a check?
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A~ No, sir. I don't recall. It was either one or two
times.

[29]

By the Court:
They told you they had insurance.
A. Yes, sir. ~1r. C. }..f. Daniel showed me the policy. I
didn't read it because I was making the loan ln the name of J.
Edward Dauiel, and I didn't think it was necessary to read it.
CROSS EXAMINATION.
By

~Ir.

Coleman:
Mr. Roberts, you testified that C. 1\L Daniel made application for the loan. The loan 'vas made to J. Edward Dan.
iel, and the money was paid to him, is that correct?
A. Yes, sir.
.
Q. You haven't any idea what they did with the money?
A. No, sir.
Q. The check was made payable to J. Edward Daniel,
and the .other man endorsed the note, is that correct?
A. Yes, sir.
Q. C. ~[. Daniel did not have any endorsement on the
check, or so far as you know, had no connection with getting
·
the money?
A. I don't 1kno"' anything further about it after the
check was delivered! to J. Edward Daniel at the time he signed
the deed of trust and the note. I lmow nothing about what
they did with the money afterwards. ·
Q. In the second policy of insurance which you took
[30] out, wh:ch has been introduced in the record, you took
this policy of insurance .out yourself Y
A. Yes, sir.
Q. You attended to the getting of it. The record show~
that it 'vas gotten from the B. P. O'~eilly Insurance Company. Did you sign 'vhateYer papers were necessary to be
signed?
A. There was not anything to sign. The policy was delivered to me.
Q. You directed them I assume, to put the customary
Standard Loss ~Iortgage Clause in it to protect you in the
loan?
A. I d~d. Immediately at the time of the making of the
loan. I went arounclJ to O'Reilly's office, I think, because I
always attend to insurance that was attended to that way.
Q.

4:1

Q. Did either of the Daniels accompany you there!
A. No, sir.
Q. JYir .. Roberts, 1\{r. Daniel has testified that he has had
other real estate. transactions with you, I believe. You drew
the deed in connection 'vith the purchase of the property,
didn't you¥
A. Yes, sir. rie brought a colored ma11- and his wife in
the office andl asked me to write the deed conveying the prop ·
erty to him, which I did:
Q. Mr. R.oberts, you testified that you were in the real
estate business there, and were familiar w.ith the piece of
property in question. Will you tell the Jury what, in your
opinion, the property is worth.
A. I had inspected the property previously, and he
[31] asked me to g·o out and show it to a prospective buyer.
It was very neat. It would cost about $1500.00 to build
a house liike that one now.
RE-CR.OSS EXAMINATION.
By JYir. Lowry:
Q. As I understand it, the first knowledge that you had
.of any application for a loan was when C. 1\1:. Daniel himself
came to you for this money, applying for it in his own name Y
A. Yes, sir.
Q. And you have just told me that Mr. Danie~ thoroughly understood that add:tiona] insurance was being put on the
property; tha.t you went to the Insurance Company's Office
yourself'
A. Yes, sir.. I required the policy of $400400 and a
Standard Loss l\tiortg·age Clause, which was thoroughly understood! /by 1\{r. C. l\tf. Daniel.
By the Court:
And he agreed to do this?
A. Yes, sir.
Witness stands aside.

r32J

HENRY HUBBARD.
DIRECT EXAMINATION.

By Mr. Lowry:
Q. Where do you live, Mr. Hubbard?
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A. At Forest.
Q. On December 17, 1920, were you the Agent for the
Eedford County Fire Insurance Company'
A. Yes, sir. In the F1orest District.
.
Q. It is in the evidence here that on that dla;y, a ·poliqy
was written in said Company insuring C. M. Daniel. Please
tell the Court and Jury whether or not you took that application?
A. Yes, sir. I did. I mailed it to Mr. Elliott in the regular form.
Q. At the time you took this poEcy for 1\tir. Daniel,
please state whether or not he was residing on the property
which was insured?
A. I do not remember whether or not he had moved in.
The building had just been completed!, and I am inclined to
think he had just moved in.
Q. It has developed in the evidence that at the time this
policy was \\rritten, the t:tle to the property was in the name of
J. E. Daniel?
A. I did not know it at that time. He did not tell me.
Q. 1\fr. C. ~L Daniel has testified that about the year
1924, he had ·d!ecided to move to the City of Lynchburg; that
he came to your house where you were thrashing wheat, and
· wanted to know if this policy would be binding in event
[33] of f:re if the house was vacant. Is that correctt
A. Yes, sir.
Q. He has further testified that he, at tha.t time, told
you that the title t.o the property was in the name of J. E.
Daniel. Is that correct Y
A. If he did, I do not remember it. He dldn 't say that.
Q. Tell the Jury whether or not he ever, at any t:me,
told you that the title to the property was in the name of J. E.
Daniel?
A. He never told me at any time.
Q. When did you discover itl ·
A. After the fire, in ~Ir . Elliott's Office.
Q. Mr. Hubbard; at the time this policy was applied for,
'vas J\ir. Daniel required to sign an applicat:on, .nr the applica ..
tion for this policy, himself?
A. Yes, sir.
Q. Did he sign one?
A. I think he did.
Q. Do you •know where that application is Y

I
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A. No, sir. I mailed it to Mr. Elliott. I am not sure that
:Nir. Daniel signed it, but I think that he did.
Q. It is your duty, I helieve, when you get insurance,' to
·take an application, and then send it to the Secretary .of the
Company, 1\{r. R. L. Elliott, along \\it~ the money that you collect for the first payment.?
A. Yes, sir.
Q. You collect only the first prem:um. You do not collect any other premium?
lL No, sir.
[34]

CROSS

EXA~fiNATION.

By :Nir. Coleman :
Q. ~Ir. IIubbard, when you took the application, did you
mruke any inqu:ries at all about the title, or anything ,of that
kind?
A. No, sir.
Q. 1~ ou are sure of that 1
A. Yes, sir.
Q. 1\fr. Hubbard, in ans,ver to a question of 1\!fr. Lowry
as to ·whether or not 1\{r. C. 1\L Daniel, the plaintiff in this
case, told you the condition of his title, yon sa.id at first that
you did net remember it, anci: you later changed ·it and said
that lle diclnot do it. vVhy did you change your answer?
A. I do remember now that he did not say anything to
me a.t any time regarding the title.·
Q. I will ask you why you testified in the l)eginning that
you did not remember whether he did or not?
A. T had not thought the matter over particularly~ but
after I thought abcut :t, I remember that he did not say anything to me about the title.
•
Q. You are 'villing to tell the Court aud the .Jury that
JYI1·. C. :.M. Danie·l came to see you when you ·were thrashing
'vheat and asked you about the property remaining vaca.ntf
A. Yes, sir. fie did.
Q. You now tell the Jury that )?ou are sure that he did
not say anything about l1is title, although at first you did not
remember whether he did or notf
A. Yes, sir.
Q. You took a.pplica.t:ons, as Mr. Lowry said, and col[35] lected the first premium Y
.L~. Yes, sir.
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Q. You were acting as Agent of the Company when you
advised him that you did not have a vacancy clause in your
policy, and that the house 'vould :be protected in case of fire Y
A. I was the Agent of the Company, but I was only quoting the by-laws of the Company. I had no authority to do
anything else.
Q. But you did tell ~1:r. Daniel this?
A. I was only quoting from the by-laws.

RE-DIRECT EXAMINATION.
By Mr. Lowry:
Q. D:d you have authority to bind the Company by any
way, shape, .nr form, other than to take applications, and collect the first premium?
A. No, sir.
Q. That was the capacity of your duties Y
A. Yes, sir.
Qo~ And if you had told any insured! person what his
rights were in the policy, you did not have any right to do that,
did you?
A. No, sir. Mr. Elliott sent me a copy of the by-la,vs,
and I was only quofng from them. I had no· authority to tell
any person wha.t their rights were.
Q. Now, ~£r. Hubbard, you have just testified that, according to your recollection, at the time this application was
taken, C. M. Daniel signed the application for the pol[36] icy. I hand you herewith an application from Claude
Merton Daniel.of the County of Bedford, hereby making application for membership in the Bedford County Fire
Insuranco Company, and' in which is desc.rihed certai~ Janet.
and a one-story dwelling, located in Boonesboro, on the Chapel
Hollow Road, for $1300.00- $1,000.00 of which is .on the property. ancl ~E'1=(0 . 00 on furniture, sign~d by C. 1\L Daniel, R. E1•
D. No.4, Lynchburg, Virginia. State of Virginia, County of
Bedford, Forest Dlstr~ct, and further signed by Henry Hubbard, Ag·ent. I will ask you to looik at this application, and see
if that is the one C. ~L Daniel sig11ed f
A. Yes, sir. It is.
Q. I will ask you to file this as ·defendant's exhibit" "
. A. nd the witness files the same.
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RE-CROSS EXAMINATION.
By ~Ir. Coleman:
Q. I want to call the Court's attention to the fact that
:in the application, there is no representation as to the ttile at
all, or where it stood.
Witness stands aside.
[37]

R. L. -ELLIOTT
DIRECT EXAMINATION.

By Mr. Lowry:
Q. Mr. Elliott, "'ha.t position, if a.ny, do you .occupy in
connection 'vith the Bedford County Association of the Farm·
ers l\futual Fire Insurance Company?
A. Secretary-Treasurer.
Q. Did you occupy tha.t po~ition in December, 1920?
A. I did.
Q. Did you rece:ve the application fr.om Mr. Hubbard
for the insurance on property applied for in the name of C.
l\L Daniel¥
A. I did. I issued the policy.
Q. The policy in evidence here is the·same policy?
A. Yes, sir. It is the policy I issued~
Q. ~fr. Elliott, please ten·the Jury whether or not you.
as Secretary of the Company, or so far as )TiOU kno,v, any off~cer of the Company had any lmowledge that C. M. Daniel at
any t:me subsequent to the taking out of this insurance policy
took ont additional insurance in the Home Insurance Company
of New Y.ork?
A. I had no notice of it at all. I didn't know anything
about it until after the fire.
Q. The first t'me that y<_:>u or any officer of the Company
had any kno,vledge of this new ·policy of $400.00 was after the
fire?
A. Yes, sir.
Q. Then, I believe, you, representing the Company, de[38] clined to pay over y.our insurance?
A. Yes, sir.
Q. ·What duties, if any, has Henry Hubbard, or any
other Ag·ent of the Company, in connection with getting· insur-

46
ance. What authority have they other than just to apply for
the policy?
A. They are supposed to just solicit insurance.
Q. They have no right to make any representations to
bind the Company after the policy is issued Y
· A.· No, sir.
Q. At the time this policy was taken out in the name of
C., ~I. Daniel, did you, or any officer of the Company, know
that the title to the property was :n the name of J. E. Daniel
instead of C. M. Daniel Y
A. N.o, sir.
Q. 'When was the f~irst time that you discovered it Y
A. I discovered that after the fire when the. adjuster for
the llome Insurance Company came to see me, and asked me
if I 'vas read'y to go in 'vith him on the adjustment. I asked
him about his policy, and he stated that his poEcy 'vas in the
name of J. E. Daniel, and ours was in the name of C'. ~L Daniel. Then, I decl:ned to pay it.
CROSS EXAlVIINATION.

By Mr. Coleman:
Q. ~Ir. Elliott, when y.our Agent, Mr. :Hubbard, sells insurance, does he g·ive any notice of any limitations placed on
him,by you¥
A. I don't understand the question.
Q.. Let me put it this way then. For instance, if I, as
[39] owner of a house i'n Bedford County, 'vanted to put
more insurance on my property thr.ough your Company's Agent, Mr. Hubbard, would I have any notice of any
limitations on his partY
A. No, sir.
Q. The premiums were paid on this policy, and it 'vas !n
force at the time of the fire.
A. The premiums were all paid on the poEcy at the
t~me of the fire.
Q. The policy, I beEeve, ~Ir. Elliott, was written in the
:-3UID of $1300.00, $300~Q) .cf which 'vas on personal property of
the plaintiff, C. ~:L Daniel. ·You paid. the $3CO~oo on the personal property, didn't you f
A. We paid $150.00. It was ascertained that Mr. Daniel
had moved certain of hi's personal property aw~ty from the
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house prior to the time of the fire. There wat) no dispute
ahout $150.00 settling the loss of personal property.
Q. Why did you decline to pay for the house, and then
pay for the personal property?
A. The personal property was ~ir. Daniel's, but the
house was not in his name.
Q. Then your refusal to pay for the house was based on
the fact that the house in question did not beLong to Mr. Daniel?
A. Yes, sir.
RE-DIRECT
By

EXA~iiNATION.

~fr.

I.Jowry:
Q. Was not your refusal also based on the fact that
[ 40] he had taken out addit:onal insurance?
A. ·yes, sir. That was another reason why I refused
to pay the insurance.
By the Court:
.,Vhen did you find out that he had taken out additional
insurance?
A. After the fire.
By

~1r.

Coleman:
If the additi.r.nal insurance in the sum of $400.00 was put
on the property, why was not some of that sum put on the
personal property?
A. I don't lrno,v. Both items were covered at one and
the same time in our policy.
Q. But the policy <lf your Company sets .out that it is for
$13)0.00, and then later on in the body of the policy, it says
that $1,000.00 is to be on the property, and $300.00 on furniture.
A. Yes. Both items were covered in the one sum.
Q. After you had discovered that there was an adilitional policy .,of insuranec on the very matters covered by your
policy, you paid hjm for the personal property, or what was
left in the house when ~Ir. Daniel moved?
A. Yes, sir.
Q. Then, l\ir. Elliott, your answer is that you paid ·him
for the personal property because he did not have additional
insurance on that, and you' were satisfiedJ that it was Mr. Daniel's .own property 1
A. Yes, sir.
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Q. And the other reason that you have for not paying
the insurance on the real estate is that you are not
satisfied that the property is his Y
A. Yes, sir. That is one reason, and the other is because
of the additional insurance Mr. Daniel took out in the Home
Insurance Company.
[ 41]

By

~Ir.

Lowry:
The Policy of the Bedford County Fire Insurance Company provides that the insured shall take out no additional insurance with any ·other Company w:thout first obtaining the
consent of the Board of Directors of this Co-mpany. Please
state whether or not the Board of Directors of the Association has ever consented to this additional insurance Y
A. No, sir. It did not lmo:w anything· Blbout it.
Witness stands aside.
[42]

PLAINTIFF'S EXHIBIT J. E. DANIEL A.

THIS DEED, made this 17th day of October, 1924,. between J. Edward Daniel, Bachelor, party of the first part, and
0. ~f. Dan:el and Grace Daniel, his wife, parties of tile second
part:
WITNESSETH: That for and in consideration of the
of Five Dollars ($5.00), and other valuable considerations, receipt of 'vhich is he,reby aclrnowledged, the said party
.of the first part does hereby grant, bargain, sell and convey,
with General Warranty of title, unto the said parties of the
second part, the following· ·dlescribecl real estate, situate, lying·
and being, in the County of Bedford, State of Virginia., to-wit:
s~

All that certaim. lot or parcel of ground, with the
buildings and improvements thereon, fronting on the
Bethel R.nad about one-half mile from Trinity Chapel,
contain'ng one and one-fourth (11,4) acres, more or less,
beginning at the line of the J.\.IcDaniel plaee on said Road,
and runn~ng thence west Three Hundxed and Ten (310)
Feet along said road, to a crooked Chestnut tree ; thence
. northeast from said road to a double chestnut tree, One
Hundred and Sev-enty (170) Feet; thence easterly One
I!undred and! Ninety (190) feet, tn a Poplar on l\!IcDanie's
line; and thence with said McDaniel's line, now Gould's
line to the said road, at the place of beginn:ng; it being
the same identical property conveyed to the said party
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of the first part by Charles Williams and Laura •w"'illiams,
his 'vife, by deedJ dated the 29th day of April, 1919, which
deed is recorded in the Clerk's Office of the Circuit Court
for the said Col.lllty of Bedford in Deed Book N.o·. 129, at
pag-e 176, and to 'vhich deed and the deeds therein mentioned especial reference is here made for a more· particular descript:on of the property herein conveyed.
T-o Have and to I-Iold unto the said parties of the second
part, their heirs and ass~gns forever.
And the said party of the first part covenants that he is
seized in fee simple of the said real estate ; that he has the
rig·ht to convey the same; that he has done no act to encumber
the same; that said g-rantees shall have quiet and peaceable
possession of the same, free from all encumbra~ces ; and that
he will execute such further assurances of-the title to the same
as may be requisite.
[43]

Witness the following- s~gnature ana seal, the day and
year first above written:

J. EDWARD DANIEL

(Seal)

State of Virginia,
City of Lynchburg, to-wit:
I, D. H. I{IZER, a Notary Public in and for the City
aforesaid, in the State of Virginia, do hereby certify that J.
Edlward Daniel, whose name is signed to the foregoing- deed,
bearlng date October 17th, 1924, has acknowledged the same
before me, in my City af.oresaid.
l\{y commission expires ou the 17th da.y of November,
1925.
Given under my hand this 29th day of October, 1924.
D. H. KIZER,
Notary Public.
[441

PLAINTIFF'S EXHIBIT DANIEL B.

THIS DEED made this the 4th day of January, 1927, between J. Edward Daniel, unmarried, party of the first part,
C. M. Roberts, Tru1stee, party of the second part, and The
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Bearer of a certain bond, hereinafter described, party of the
third part.
WITNESSETH: That said party of the first part doth
hereby grant and ccnvey, 'vith general warranty of title,
UD:to the said party of the second part, all the following described real estate situate in the County of Bedf.ord, Va.,
to-wit:
.
That certain tract of land with the improvements thereon
lying alo1,1g the Bethel Road about a half mile from Trinity
Chapel containing about one and ~one-fourth acres being th~
same land conveyed to said J. Edward Daniel by ·Chas. Williams et al, by deed dated 29th ·dlay of April1919, and fully
described in said deed which is recorded in the Clerk's Office
of Bedford County in D. B. 129, page 176.
BlTT UPON THIS TRUST: To secure the party of the
third part the payment of the sum of $400.-00 evidenc·ed by the
bond of J. Edward Daniel paya:ble: to Bearer one year after
date, 'vith interest.at six per cent per annum, said bond being
dated even herewith which bond is endorsed by C. M. Daniel
and signed for identification by said C. M. Roberts, Trustee
or to secure any renewal of the same in whole or in part.
And the said party of the first part hereby covenants that
he
will promptly pay all taxes a.nd assessments on said
property, and will .keep the buildings thereon insured in some
solvent company to be approved by the said party .of the second part, in at least the sum of $bOO.Q), for the benefit of this
trust: And the policy of such insurance shall be assigned to
said t~stee
as further security in the prem~ses. If
he
fail
to pay such taxes or assessments or take out such
insurance, the same may !be c1r.ne by the party of the third
part, and any sums paid1 therefor, with interest thereon, shall
be a part of the debt hereby secured, and shall be due and payable on demand, or with the next ensuing instalment of
interest.
If default be made in the payment of said debt or any part
there9f 'vhen d!ue, or of any sum paid for taxes, assessments
or insurance, as the same respectively fall due, then said
trustee
shall, upon being· requested to do so by said party
o.f the third pa.rt, and after advertising the time, place anti
terms of the sale in such manner and £or such length of timl~
as the trn'Btee
shall deem necessary, proce~ed to sell the
property hereby convcyed!,'by public auction for cash, on the
premises or elsewhere, as the trustee
may think fit, and

the proceeds shall be appEed, after payment of costs, to pay
the debt hereby secured, the whole o.f which, with accrued interest, shall, by reason of such default in the payment of any
part thereof, bcocme due and payable at the demand of the
party of the third part.
In case of a sale undler this deed, the said party of the
second part shall be entitled to a comm.issictn of five per cent-um on the gross amount of such sa1e; and should the debt herein secured, and the obligations herein assumed, be fully paid
off and discharg·ed, then this .deed shall be released at the cost
of the grantor.
·
The said party of the f·:rst part covenants that he
has the right to convey said property; that
he
has
done no act to encumber the same that in case of a sale under
this deed the purchaser from said trustee shall have quiet and
peaceable possession of the said property, free from encumbrances; andrthat he will execute such other and further
assurances thereof as may be requisite.
WITNESS the following signature and seal:
J. EDWARD DANIEL

(Seal)

State of Virginia,
Ci~y of Lynchburg, to-wit:
I, W. P. ROBERTS, a Notary PubEc in and for the City
and State aforesaid, do certify that J. Edward Daniel, whose
name is signed to the foreg·oing writing, bearing da.te1 on the
4th day of Jan., in the year 1927 has ackno,vledged the same
before me in my city aforesaid.
.
G~ve~ under my
year ~9 ·

~land

tllis the 4th day of January, in the
W. P.· ROBERTS,
Notary Pwblie.

My Ccmmission exp ·res Octo her 28, 1930. ·

J. EDWARD DANIEL
TO ( ) DEED OF TRUST
C. ~L R.OBERTS, Trustee.
Jan. 10, 1927.
Presented m Office, and with certifieate, admitted to record.
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Recorded in Deed Book 148, page 592.
State Tax
Clerk's Fee
Transfer Fee
Total
Post.
Return to C.

~I.

$ .48
$2.00
$--

$2.48 paid
.02 paid

Roberts, 206, Lynchburg, Va.

Virginia:
In Bedford Circuit Court Clerk's office January lOth,
1927. This deed of tru·st was presented in sa:.d office and upon
the annexed certificates of acknowledgement admitted to record at 8:110 .o-'clock A. l.VI.
Teste:
V. W. NUCKOLS,
Clerk.
[See

~Ianuscript

for pages 45, 46 and 48.]

[47] PLAINTIFF'S EXHIBIT C. M. DANIEL "B".
$400.QJ

Lynchburg, V a., January 4th, 1927.
One year after date, for value recejved, I promise and
bind myself, my heirs, &c., to pay to The Bearer hereof,
Four Hundred and No/100
DOLLARS
with interest a.t Six per cent per annum. I hereby 'v~ive the
benefit of lVIy Ho-mestead Exemption as to this debt.
Witness My hand and seal this- .... day of ...... 192 ..
J. E. DANIEL

(Seal)

R. No.5, City.
Lynchburg, Va., Jan. 4th, 1927.
Th~s bond is secured by a deed of trust of even date to C.
M. R;oberts, Trustee and signed by said trustee below for
identification.
C. M. ROBERTS,
Trustee.
C. ~I. DANIEL
C.M.ROBERTS
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DEFENDANT'S EXHIBIT ROBERTS ''A''.
Lynchburg·, Va., Jan. 6, 1927.. No. 1751
The FIRST NATIONAL BANI{ OF LYNCHBLTRG
Pay to the order of J. Edward Daniel
$357.27
Three Hundred Fifty Seven and 27/100
DOLLARS
C. W. ROBERTS.
Endorsed:
J. E. DANIEL.
DEFENDANT'S EXHIBIT HUBBARD A.
Name C. M. Daniel
P. 0. Lynchburg,
District Forest
No. Buildings 1
Amt. on Bwildings, $1,000.
Amt. on Per. Prop. $ ~00.
Total
$1300.
Date 17th, December, 1920.
H. L. HlTBBARD,
W. J. HUBBARD
Premium $6.50 Pd.

[49]

I, Claude 1\iurtin Daniel, of the County of Bedf.o·rd and
State of Virginia, hereby make application for memlbership in the
BEDFORD COUN·TY FAR~IER'S l\IUTUAL
INSURANCE COMPANY OF VIRGINIA.

which shall.take effect on Dec. 17, 1920, for the
descr:hed property:

following

No.1 1 story house, located Boonesboro - Chapel Hollow
· · Road made of Wood, roof of felt, with 5 rooms, 1 veranda, 1 porch g~ocd condition, in sured for $1,000.0:>.
All household goods within House No. 1 including kitchen
furniture, beds and bedding, wearing apparel, carpets, books,
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paintings, ·etc., and .all goods usually in dwellings, Insured
for . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . $300.00 .

C. M. DANIEL,
Applicant.
:Post Office, Lynchburg, R .. 4.
County of Bedft rd, State of Va.,
l!,orest District.
Date 12-15, 1920.
HENRY HUBBARD,
Agent.
THIS DEED, madle this the 29th day of April, 1919,
between Charles ·Williams and Laura Williams, his
wife, parties of the first part and J. Edward Daniel,
party of the second part;
[50]

WITNESSETH: That for and in consideration .of the
sum of $62...50, cash, pa:.d by the party of the second part to the
parties of the first part, the receipt 'vhereof is• here~y acknoledge~, the s~id parties of the first part .dJo gTant, sell and con
vey, with general warranty .of title, unto the said party of the
second part, the following· described real estate, lying and being in Bedford County, Virginia, to-wit:
A certa:n tract of land lying along the Bethel Road about
one half mUe from Trinity Chapel, containing about one and
one fourth acres, more or less, beg•inning at the line .of the McDaniel place on said road; thence following said road west
three hundred and ten feet; to crooked chestnut tree; thence
northeast from said road to a double chestnut tree, one hundred! and seventy feet; thence easterly one hundred and ninety
feet to a poplar tree on McDaniel line; and thence with said
lvfcDaniel, Now Gould L~.ne to- the said road at point of beginning. It being part of the Chapel land w·hich was conveyed to
the said Charles Willrams by F. S. l{irkpatrick and E. II.
J3rockentbrough by deed d!ated the 15th da.y of September, 1898,
recorded in Bedford County in Deed Book 82, page 9.
It is agreed by the parties hereto that they will sink n
well on the line by mutua.lla.bc·r and for mutual use.
The parties of the first part covenant that they are seized
,of the said land in. fee simple, that they have the right to convey the same; that they have done no act to encumber the said
1a.nd; that the grantee herein sha.ll ha.ve quiet and peaceruble
possess~.on of the same, free from all encumbrances and tbat
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they will execute such other and further assurances of title
thereto as may be deemed requisite.
W~tness

the. following signatures and seals:

his
CHARLES x WILLIAMS
mark
Witness, C. M. ROBERTS.
her
[51]
LAURA x WILLIA~IS
ma11k
Witness, C. M. ROBERTS.

(Seal)

(Seal)

State of Virginia,
City ,of Lynchburg, to-wit:

I, W. P. Roberts, a Notary Public, -in and for the City
aforesaid in the State of Virginia, do certify tha.t Charles
vVilliams and Laura Williams, his wife, the parties whose
names are signed to the foregoing writing, bearing date on the
29th day of Apr], 1919, have aclmowledged the same before
me in my City aforesaid.
Given under my hand this the 29th day of Aprl.l, 1919.
My commission expires, N ovpmher t6th, 1922.

W. P. ROBEHTS,
Notary Public.
Virginia:
In Bedford

O~rcuit

Court

Clerk~s

Office, May 29,

19~0.

~~his Deed was presented in said office and, upon the annexed certificate of acknowledgement, admittecl to record at
10:20 .o-'clock A. M.
Teste:
V. W. NICHOLS,
Clerk.
A Copy-Teste:

V. W. NICHOLS,
Clerk.
Deed B.ook 129, page 176.
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The following instructions gTanted at the request of
the plaintiff and of the defendant, respectively, as
hereinafter denoted, are all of the instructions that
'vere gTanted at the trial of this case. Counsel for the plaintiffs o'bj~cted to the g·iving of instructions grantedi by the
court at the instance of the defendant and excepted to the
court's action in giving the same and asslgned his reasons,
·
which are herein included.
[52]

PLAINTIFF'S INSTRUCTION NO. 1.

Given.

The court instructs the jury that if they believe from the
evidence that the plaintiff, C~ 1vf. Daniel, has been issu·ed a
f:re insurance policy by the defendant Insurance Company on
a dwelling house on the Cha.pel Hollow Road in Bedford
County that that thereafter 'vhile the policy was in force the
said house 'vas de·stroyed by f-ire, and further, that the plaintiff had net violated any of the provisions of the policy in
such a way as to avoid the saame, then they must find for thfl
plaintiff and .fix h:.s damages at $100).00.
PLAINTIFF'S INSTRUCTION NO. 2.

Given.

The court instructs the jury that if they believe from the
evidence that Hubbard, agent of the defendant Insurance
Qompany,'had lmowledge of the condition of the plaintiff's
title to the property and consented to same before the fire,
then the defendant Insurance Company connct make any defense on the ground tha.t there had been a change of interest
·under the policy.
Given-Exception.
DEFENDANT'S INSTRUCTIONS.
'[53]

Given.

N0.1.

rrhe Court ·~nstructs the Jury that a policy of insutancc
issued by an insurance company to an assured, constitutes a
contract between tlie insurance company and the assured, and
both the company and the assured are bound by the terms of
the eontract as set out in the policy.
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N0.2.

The Court further instructs the Jury if they believe from
the evidence in this case that J. E. Daniel in the year 1919,
purchasedi the prope~rty in question for his !brother· <J. M. Daniel, took the deed or title thereto in his own name, and on the
17th day of December, 1920, C. NL Daniel took out the policy
of insurance no'v being sued .on in his o'vn name; that on the
17th da.y of October, 1924, J. E. Daniel conveyed the property
in question to his said brother, the said C. 1\L Daniel and
Grace Daniel, the wife of the said C. 1\L Daniel, that sa:d d!eed
was never recorded in the Clerk's Office of Bedford County;
and if they further believe from the evidence that on the 4th
day of .January, 1927, the said C. 1\L Daniel applied to one
C. l\1. Rnberts for a loan of $400.00 on said property, and the
said C. M. Roberts then learned that C. J.\11. Daniel did not
have the record title to said property, but that the record title
thereto was :n the name of ,J. E. Daniel, and that the said J.
E. Daniel thereupon executed his bond payable to bearer one
year afte·r date, 'vhich bond was endorsed by the said C. M.
Daniei, and secured by a deed of trust on the property, and
that at that fmc, the said C. l\L Daniel took .out another or
additional insurance policy ~n the Home Insurance Company
of N cw York in the sum of $400.00; or if they believe from
the evidence that the said J. E. Daniel took out such last menf oned insurance policy 'vith the kno·wledge, consent, acquiescence, or ratificati.cn of the: sai·dt C. lVI. Daniel; and if
[54] they further believe frcm the evidence that the Board
of Directors of said Bedrord County Association of the
.B,armers ~I utual Fire Insurance Company of Virginia did not
consent that such additional insurance should be taken out on
said property, and that they ha.dl no knowledg·e that such add: t:cual .insurance had been t.ai:ren .out until after the property
w·as destroyed by fire; that later, to-"rit: on the 6th day of
November, 1928, the build:ng on said property 'vas destroyed
by fire, and that the I-Iome Insurance Company of New York
paid the amount of said policy ,c.f insurance issued by it, and
sa:=,d sum was used to pay off said $4QJ.OO hcnd secured by
said deed of trust and by sai:d insurance policy of the Home
Insurance Company, the.n, under the terms of said policy, the
said C. 1\L Daniel is not entitled to recover in this action, and
the Jury are instructed to find for the defendant.
1
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NO.3.
The Court further instructs the jury that if you believe
from the evidence that at any t'me from the date .of .issuance
;Cf the policy in question, Decemher 17, 1920, until the date of
the fire, November 6, 1923, that there 'vas a change of title
or ownership of the property on which the insurance policy
sued on was issued, then the obligations of the Association
ceased at once and you must find for the defendant.
PLAINTIFF'S OBJECTIONS TO DEFENDANT'S
INSTRUCTIONS.
I. Plaintiff by counsel objects to the defendant's ;instruction No.1 on the ground that it is the duty of the
court to construe the terms of the policy and not for the
.jury, and that therefore it is the dutyof the court to tell the
'jury in the language of instructions given by the plaintiff
and defendlant what facts will constitute a violation of the
terms.
[55]

II. Plaint:ff by counsel objects to the defendant's instruction No.2 f,or the following reasons:
1. That there is no evidence that C. 1\L Daniel took out
another or additional insurance policy in the Home Insurance
Company.

2. That the prohibition in the policy sued on is against
the insured tak~ng out additional insurance, andl 'vhicb. the
evidence sho·,vs was nnt done in this case~
3. That there is no ena.lty attached to any one taking
out additional insurance, there being no provisiou in the policy that such action 'vill render the policy void, and that since
the pol:cy must be construed strictly against the company
and in favor of the insured, no penalty will attach. That this
is shown additionally by the fact that the language of the policy sued on was deliberately changed in a later policy, a copy
of wh:.ch was produced by defendant's counsel.
4. That in any event the defendant company is estopped
.from ·dlefending on this ground or any other ground for the
reason:
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a. That they have accepted and retained all the premiums and. assessments ·in the case.
.b. ·That they have recognized their liability under this
policy by the payment of part due under the policy, whicb
was insured under the single policy.
III. Plaintiff by counsel objects to the defendant's
instruction No.3 on the ground! that any change of title
or interest such as the ev~dence shows was done. in this
instance, was not such a change as would avoid the policy
under the law in Virginia., or under Secti~ou 10 of the policy
sued on.
[56]

The follo,ving instructions requested ·by the plaintiff
were denied and the plaintiff excepted to the court's
action ·~n refusing to grant the same, and assigned his
reasons, which are l1e·rein included.
[57]

PLAINTIFF'S INSTRUCTIONS.

Refused.

The court instructs the jury that if they believe from the
evidence that the defendant company accepted and retained
the premiums or assessments pa~d by C. M. Daniel, the plaintiff in this ease, that then the sa!d company is estopped from
claim·ng that the said policy sued on has been av10ided and
that they therefore mus.t fmd for the. plaintiff in such sum as
the evidence shows he is entitled.
Refused.
Reasons:
This instructioh correctly states the law al:}d is applicable
as there is no evidence that premiums or assessments were
ever returned and in addition defendants are cla:ming policy
is void.
PLAINrriFF'S INSTRUCTION NO. E.
The court instructs the jury that if they believe from the
evidence that the defendant Insurance Company paid the
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plaintiff,, C. M. Daniel, his loss under the policy on the personal property that the said Con1pany is estopped to raise
any defense under the policy as to the real estate and that
therefore they must f:nd for the plaintiff as to the loss of the
dwelling house andt fix his damages at such sum as the evidence shows he suffered.
Refused.
Reasons:
This instruction correctly states t4e law and is applicable
to the case a.t bar because the evidence shows that the Company paid for the personal property which was insur[58] ed in the same policy eYen after knowledge of additional insurance. This would work an estoppel.
[59]

CERTIFICATE.
In the Oircuit Court of Bedford County, Virginia.

C. M. Daniel and Grace Daniel
VB.

Bedford Countv Assoc:ation of Farmers
Mutual Fire In~urance Company .of Virginia.
I, P. H. Dillard, Judge .of the Circuit Court of Bcdforcl
County, Virgin::.a, 'vho presided over the trial of the above entitled case, to the stenographer's report, record., instructions,
agreements and other incidents of which said trial this certificate is attached, do hereby certify that the foreg,ning is a true
and correct copy of all the testimony that was introduced
and other :incidents of the trial therein, includ!ing all the instructions given and refused, 'vith the plaintiff's exceptions
and grou'Ilds of objections thereto, and all rulings thereon in
the ~ase of C. M. Daniel and Grace Daniel v. Bed£nrd County
Association of Farmers Mutual Fire Insurance Company o.f
Virg·:nia, tried in the o·rcuit Court of Bedford' County, Vh··ginia, on the 14th and 15th of 1\-Iay, 1930. And it appears in
writing that the Bedford ·county Association of Farmers
Mutual Fire Insurance Company of Virg·inia, by its attorney,
has bad reasonruhle notice of the fme and place when this report of the testimony and other inc~dents of trial would btl
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tendered! and presented to the undersigned f0r certification
which is certified within sixty days after final judgment.
Given under my hand this 31st day

or May, 1930.

P. H. DILLARD,
Judge of the Circuit Court of
Bedford County, Virginia.
~' V. W. Nichols, Clerk of the Circuit Court of Bedford
County, do hereby certify that the foregoing report and other
incidents .of trial in the case of C. l\:L Daniel v. Bedford County .Association o.f .Farmers 1\tiutual Fire Insurance Company
of Virginia, duly authenticated and verifiedi, was filed with
me as Clerk of said Court on the 31st day of May, 1930.

V. "\V. NICHOLS,
Judge of the Circuit Uourt of
Bedford County, Virginia.

CLERK'S CERTIFICATE.
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Virginia:
In .Bedford Circuit Court Clenk 's Office.

I; v.· ·W. ·Nichols·, Clerk of the Oircuit Court of Bedford
Coutity, ·Virginia; do· hereby c·ertify that the foreg~ning is a
true tra.iiscript of the record, together ·with certain original
exhibits_; hi the· case of C. ·J\II. Daniel and Grace Daniel against
Bedf!ord Colinty Associat:on of the Farmers' 1\tiutual Fire Insurance Company of Virginia, and I further certify that
notice has. be.en given as is required by la'v to the attorneys
for the defendant that application would be made to the Judge
of this Court for certificate of exceptions and to the Clerk of
tis Court f.or a transcript of the record.
·
Given under my hand this 4th day of June 1930.
V. W. NIOHOLS,
Clerk of the O:rcuit Court of
Bedford County, Virginia.
A Copy,

Teste:

r .·

r·

:·:

J. M. KELLY,
Clerk.
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