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IN THE

Supreme. Court of Appeals of Virginia
. AT RICHMOND.

JOE ARCESE, COMMITTEE FOR ANDRINO ARCESE,
Appellant,
versus

COMMONWEALTH OF VIRGINIA, Appellee.

To the Hono'rable Judges of the Supreme
:· of Virginia:

Cour~

of Appeals

Your petitioner, Joe Arcese, Committee for Andrino Arcese,
respectfully represents that he is aggrieved by a judgment of
the Circuit Court of the City of Portsmouth entered on the
22nd day of February, 1932, awarding to the Commonwealth
of Virginia the sum of One Hundred Fourteen Dollars and
Seventy-two Cents ($114.72) for taxes heretofore assessed
against the Appellant, said Appellant being the Committee
of an incompetent World's War Veteran, and said taxes
being assessed on money derived and other personal property
purchased with money derived from the United States Government paid as a compensation pension and insurance on
account of the said incompetent being a veteran of the World
War and being pafd under and by virtue of the _World War
Veterans' .Act of 1924 as amended.
FACTS.
This case was heard by th~ Judge, a jury being waived,
upon an agreed stipulation of facts, which is ~ follows:
· It is hereby· stipulated and agreed by and between counsel
for the respective parties herein that all of the material facts
involved are as follows :
· Andrino ·Arcese is a veteran of the World War, and is now
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and has been for many years a resident of the City of Portsmouth, Virginia. By proper order of the Hustings Court, for
the City of Portsmouth entered on November 23, 1926, Joe
Arcese was appointed Oommittee for the said Andrino Arcese
with all of the powers and duties imposed by the laws ·of
Virginia. In his fiduciary capacity the said Joe· Arcese holds
for the benefit of Andrino Arcese the personal property of
Andrino Arcese. The said Joe. Arcese is no'v and has been
for many years a resident of the City of Portsmouth, Virginia.
. . ·
On account of total disability suffered in the military
service of the United States between April6, 1917, and July 2,
1921, Joe A reese is now, and has been for a number of years,
receiving for the benefit of Andrino Arcese compensation by
virtue of the provisions of Part II of the World War Veterans' Act, 1924, such compensation being one hundred dollars
a month, except at such times as the-said Andrino Arcese was
maintained by the Veterans' Bureau in an institution, when
the compensation was twenty dollars a. month. The ·said
Joe Arcese is now, and has been for a number of· years, also
receiving for the benefit of Andrino Arcese fifty-seven dollars
and fifty cents a month on account of a war risk insurance
polioy by virtue of the provisions of the policy and of Part
III of the World War Veterans' Act, 1924.
A part of the funds ·described in the next preceding paragraph were invested in first mortgage real estate bonds and
a part were deposited in bank at interest, so that on Jannary 1, 1927, January 1, 1928, and· January 1, 1929, the said
Joe Arcese as Committee for Andrino Arcese held $3,500.00
of the first mortgage re·ai· estate bonds and $6,500.00 of moriey
on deposit a.t inter~st. This property w:as assessed with State
taxes for each of the tax assessment years 1927, 1928 and
1929 by the Commissioner of the Revenue of the City of
Portsmouth upon the basis of reports to him by W. R. Ash..:.
burn, Examiner of Records for the 28th Circuit, which taxes,
including penalties and interest have been regularly returned .
.
delinouent and remain unpaid.
rt is agreed that the origin of all the property, the taxes
on which are· sought to be collected in this pToceeding, was
the funds described in the third paragraph of this stipula.:
tion ; and it is further ag-reed that if the ·said property is
taxable by the State of Virginia the assessments of taxes
described in the notice of motion f0r judgment· were prop.:.
erly and regularly made and were correctly computed upon
the correct values. It is also agreed -that Joe ·'Arcese, the
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above named Committee, is required to account annually to
the Veterans' Bureau for the funds and property in his hands
and received by him.
·
HARRY A. BRINKLEY,
Attorney for Joe Arcese, Committee for
Andrino Arcese.
W. W. MARTIN,
Counsel for Commonwealth of Virginia.
AR.GUMENT.
This is a case in which the Commonwealth of Virginia is
attempting to collect from the estate of Andrino. Arcese, who
is an incompetent World War Veteran, State taxes for the
years 1927, 1928 and 1929, amounting to One Hundred Fourteen Dollars and Seventy-four Cents ($114.74), together with
interest thereon at 6% per annum from the 1st day of October, 1931, until paid.
This estate is represented solely by money and bonds and
notes purchased with money a.ll of which came into the hands
ef Joe Arcese, the Committee of Andrino Arcese by reason
of said compensation, insurance, pension and allowances paid
by the U. S. Government to the said estate of Andrino Arcese,
he being a World War Veteran, having been gassed and injured during the World War, all of which property and
money was paid under the World W a.r Veterans' Act of 1924
as amended. ·
T·he contention of the defendant is that this property and
money is not taxable by the State of Virginia, as Congress
had the right to exempt this money from all taxation. Section 22 of the World War Veterans' Act (Title 38, Section
454, U. S. Code) reads as follows:
··''That the compensation, insurance and maintenance and
support allowance payable under titles II, III and IV, respectively, sha.ll not be assignable; shall not be subject to the
claims of creditors of any person to whom an award is made
under titles II, III or IV; and shall be e·xempt from all tax-

ation.''
· Section 305 of the ·world War Veterans; Adjustment Compensation Act as amended and known as the Act of ]\fay
19th, 1924, providing adjusted compensation for veterans
of the World War reads a~ follows:
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''No sum payable under this act to a Vet-eran or his dependants, ot to his estate or to any beneficiary named under
Title 5, no adjusted service certificate and no proceeds .. of.
any loan made under such certificate, shall be subject to attachment, levy or seizure under any legal or equitable process, or to National or State taxation.'' ( 43 Stat. L. 125.)
The right of the Congress to impose conditions on the
·payment of such benefits and of the Government to follow
such payments for the purpose of determining their beneficial application to the needs of the Government's wards, is
·well established by a line of decisions which will be noted
below.
In Ruling Case Law, under the title ''Pensions'' there is
tliscussed in Paragraph 13 on Page 247 thereof the power of
Congress to protect pension money. It is stated:
''Throughout the whole period since the constitution was
adopted it has been the policy of Congress to enact such'
regulations as will secure to the beneficiaries of the pensions
granted the exclusive use and benefit of the money appro-·
priated and paid for that purpose. * * • This power of Congress to enact such protective measures cannot well be questioned, for if it ma.y grant pensions it is difficult to see why·
jt may not pass laws to protect the fund appropriated for
such a beneficiary of the government, certainly until it
reaches his hands. And po,ver to protect the fund from misappropriation, fraud and unauthorized conversion to the use·
of another, and· to secure its safe and unimpaired transmission to the beneficiary, has been claimed and exercised·
through the whole period since Congress, under the consti-'
tution, commenced to grant pensions.''
In support of this quotation Ruling Case Law cites United
States vs. Hall, 98 .U. S. 343 (25 Law Ed. 180) and Frisbie
vs. United States, 157 U. S. 160 (39 Law Ed. 657}
In case of Jerimi{]Jh Hall, 98 U. S. 343, 25 Law Ed. ·180,
the Court, after extensive consideration of the rights and
responsibilities of the Federal Government with respect to
the distribution of pension funds, said:
·
''For the defendant, it is insisted that when the payment
is made to the guardian the money paid ceases to be within
the constitutional control-of the United States, and that the
act of Congress, which enacts that ·the· guardian who em-'
bezzles the money or fraudulently converts the same to his
I
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own use is guilty of a misdemeanor, is unconstitutional and
void. But the Court is unhesitantly of a different opinion,
for s~veral reasons: 1. Because the United States, as a
donor of the pension, may, through the Legislative Departm~nt of the Government, annex such condition to the donation as they see fit, to insure its transmission unimpaired
to the beneficiary. 2. Because the quardian no more than
the agent or attorney of the pensioner is obliged by the laws
of Congress to receive the funds.; but if he does, he must
accept it subject to the annexed co!lditions. 3. Because the
word ''guardian", as used in the Acts of Congress, is merely
the designation of the person to whom the money granted
may be paid for the use and benefit of the pensioners. 4.
Because the fund proceeds from the United States, and inasmuch as the donation is a voluntary gift, the Congress may
pass laws for its protection, certainly until it passes into the
hands _of the beneficiary, which is all that is necessary to .
decide in this case. 5. Because the elements of the offense
defined by 'the Act of Congress in question consist of the
wrongful acts of the individual named in the indictment
wholly irrespective of the duties devolved upon him by the
state law. 6. Because the theory of the defendant that the
Act of Congress augments, lessens or makes any change
in respect to the duties of a guardian under the state law
is entirely erroneous, as the Act of Congress merely provides tha.t the pension may be paid to the person designated
as guardian, for the use and benefit of the pensioner, and
that the person who receives the pension, if he embezzles
it or fraudulently converts it to his O}Vn use, shall be guilty
of a misdemeanor, and be punished as therein provided.'~
. "Viewed in the light of these suggestions, it is clear that
Congress possessed the power • • • 3. That the Act of Congress defining the offense set forth in the indictment is valid
~nd constitutional law enacted in pursuance of the Constitution.''
- In the case of United States vs. Ryckman, 12 Fed. Rep.
46, the Court said at page 48 :
- ''The plain purpose of all those stringent provisions of
the pension laws which the District Attorney has read in
your hearing is to secure absolutely to the pensioner the
bounty of the government. It cannot, on any pretext, be
lawfully diverted, directly or indirectly, while in transit to
his hands. It is not assets for the payments of debts, and
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can be in no 'vay pledged or impounded for that· purpose;
and all dealings in that direction are null and void. There
is somewhat analogous policy which protects the salaries of
officers of the state and federal government, and it is generally recognized everywhere ; but here Congress has, by the
most stringent special legislation, sought to protect these
pensioners, so munificiently endowed, against all possibility
of being defrauded by the agents they employ to collect their
clues from the government.''
In the case of United States vs. Meyers et al., 15 Fed. Rep.
411, the Court at page 417, in discussing the gratuitous nature

of a pension, said :
"Then it is not a right; it is a bounty; and if the govern~
ment chooses to say that money shall go absolutely to the
pensioner, irrespective of the claims of any creditor or .any
one else, it has a right to say so ; and there is no doubt that
such is the policy of the legislation and that this is the spirit
in which it has been administered by both the state and federal courts, both of which have ruled upon these points just
as I am ruling now."
·
In the case of Mam;ning vs. Spry, 121 Iowa 191, 96 N. W.
873, a.t 875, the Court said:
''In reviewing these and kindred Sections of the Acts of
Congress, the United States Supreme Court, in U. 8. vs. Hall,
98 U. S. 343, 25 L. Ed. 180, held that a guardian appointed
under state authority, to whom pension money was paid,
is nothing ,more than an agent for the governme;nt, and that
money in his hands· is still under its control and management. Indeed, guardians appointed under state laws are required to make report to the commissioner of pensions of
their· acts and doings with reference to pension money received by them. In the Hall case it is held that a guardian
appointed under state authority is not bound to accept pension money, and that, if he does, he is amenable to the laws
of Congress. This being so, it is clear, we think, that the
money has not passed into the hands of the pensioner, although paid to his guardian, and by hi-q1.loaned out for safekeeping, and to secure some return therefrom. So long as
the fund remains subject to the control and jurisdiction of
the federal government, the .state has IJO right .to impair,
direct or control it. It is doubtful 'if· a gua,rqian could be
punished by the state court for mismanagement of pension
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money. He is amenable to the general government, and in
handling pension money he acts as a government offi:cial or
agent, and not primarily for the court appointing him."
Continuing on page 876, the court said:
·,'The guardian does not receive the pension as of right,
indeed, as we understand it, the government may, and frequently does, withhold pensions from one under guardianship. If a guardian does receive it, he is amenable to the
department· for its care and disposition. This beinlJ true,
it has no·t reached the beneficiary wntil actuaJ,ly paid to hirn
or expended for his benefit. While in the guardian's hands,
he is a mere trustee or depository for the general government,
and the fund, no matter what its form, is not subject to ta<J;ation.''

In the case of Kello,q vs. Waite, 94 Mass. (12 Allen) 529;
it was held that it is competent for the United States to attach such conditions as it sees fit to the payment of a pension and to fix by law the time and manner in which the property shall finally pass to the pensioner.
The Supreme Court of the United States in the case of
Walton, et al., vs. Cotton, et al., 60 U. S. 359, 15 Law Ed. 658,
said:
·
''There- can be no doubt tha.t Congress had a right to distribute this bounty at their pleasure, and to dec~are it should
not be liable to the debts of the beneficiaries. But they will
be presumed to have acted under the ordinary influences
which lead to an equitable and not to a capricious result .
.And where the language used may be so construed as to
carry out a benigh policy, within the reasonable intent of
Congress, it should be done.''
''Chief Justice Marshall in McCulloch vs. M ary"Dand, 4
Wheat. 316, 436, 4 J.J. Ed. 579, 609, says:
''The Court has bestowed on this subject its most de_liberate consideration. The result is a conviction that the
states have no power, by taxation or otherwise, to retard,
impede, burden, or in any manner control the operations of
the constitutional laws enacted by Congress to carry into
execution the powers vested in the general government. That
is, we think, the unavoidable consequence of that supremacy
which the Constitution has declared.''
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• • • However, the proceeds of war risk insurooce are a·
definite kind of property, differing from the ordinary prop~
erty of a soldier's estate, and are in the nature of a beneficence or gratu,ity, bou·nty or pension, effecting the rights of
the soldier Ml·d his dependants, upon one side, and the government of the United States, as a part of its war policy, upon
the other side. This distinct class of property by federal
enactment is not subject to the claims of creditors, or taar
ation, and is solely for the benefit of the soldier and his
dependents and next of kin. * * *

In the case of Payne vs. Jordan, 36 Ga. App. 787, 138 S. E.
262, the following appears:
''Under War Risk Insurance Aet, Sec. 28, as added by Act
Cong., June 25, 1918, Sec. 2 (U. S. Comp. St. Sec. 514 ann.),
and Civ. Code 1910, Sections 3377, 3425, house purchased
only with proceeds of war risk insurance policy is not subject to execution.''
The most recent case on this subject which is directly in
line with the former decision, is the case of Rucker, Tax
Collector, vs. Merck, decided by the Supreme Court of Geor. .
gia, June lOth, 1931, and reported in 159 S. E., page 501.
In this case the Court held that Congress may grant pensions
and other rewards for military service and provide that
Federal compensation for military service shall be exempt
from all tax~tion. This was a case in which the plaintiff
had purchased land, the land levied on for taxes, ·with money
paid him by the Government of the United ~States out of War
Risk Insurance paid to him for 'vounds received during the
World War, and the Court deciding the case said this:
''It is suggested, however, that it is not 'vithin the power
of Federal Government to exempt any property within the
limits of the State. from State taxation or from taxes imposed by counties as subordinate governmental divisions of
the State. While standing for a strict construction of the
constitution and a strict observance of all the rights of the
sovereign states, we cannot concur in this contention. The.
exclusive power to declare war was confined to Congress in
the Constitution of 1787 (Const. U. S. art. 1, Section 8, CI.
11 ) . The power of the Federal Government in the exercise
of its power to make war is unlimited, absolute and exclusive,
and as a part of the war-making power it is the right of
Congress to hold forth and to confer pensions and privileges

- - ----- - - - - - - - .
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at the conclusion of a war, as a reward to those who are
injured or died in defense of the flag. The fact that the
United States government has held forth its willingness to
pension and provide for those soldiers and their dependents
who have died or been disabled in service contributes no little to that willingness on the part of our people to give vital
force to the Federal Government to carry out the power intrusted to it by the Federal constitution. As a general rule,
of course, the Federal Government has no power to interfere with the processes of the state in the enforcement of
local laws in regard to taxation in any commonwealth in the
union. But we deem this principle not incompatible with the
right of Congress, in the exercise of its exclusive war (if it
deems it necessary to go to "rar), to impose conditions upon
the gifts or compensation the Federal government makes
from its own funds. And these must necessarily be paramount, or provide exceptions to the ordinary operation of
the state tax laws. If there be any truth in the old adage
that the right to tax is the right to destroy, then the provision of the· federal statute, as applicable in this case, is
merely a statement by the general government that its gifts
to the soldier shall not be destroyed by any process, not
even by the slo'v and grinding process of taxation .
. In the case of W~lson vs. Sawyer, (Ark.) 6 S. W. (2nd)
825, the Supreme Court of the State of Arkansas, dealing
with the question as to 'vhether compensation paid to disa.bled soldiers under tl1e "'\Vorld War Veterans' Act of 1924
was garnishable, had the following to say:
''Money paid to disabled soldiers under guardianship by
virtue of World War Veterans' Act of 1924 (38 U. S. C. A.
Sec. 421, et seq.), held not subject to garnishment, whether
in hands of soldier or guardian, by reason of section 22 of
Act (38 U. S. D. A. Sec. 454), providing compensation paid
shall not be subject to claims of creditors.''
In the opinion in said case the Court quoted from the ·
opinion of the lower court as follows:
''The Court will dissolve this attachment. I do not think
these funds can be attached until they come into the hands
of Tom Sawyer, and they have never been in his hands. They
are rno·ney derived from. the federal .Q'Overnment, and ~tnder
~he federal laws, these btnds cannot be ,qarnished wntil they
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con~e into the hands of the party entitled to receive 'IIIYtder
the law. These funds were paid by the United States govern-

ment to 1\IIr. Wilson as guardian. He has been discharged,
and the funds have been paid over to the Clerk of the Probate Court and the funds are now in the hands of the register of the Court, with instructions to turn them over to Tom
Sawyer, and, until they come into the hands of Tom Sawyer,
they cannot be attached. The petition to quash the garnishment and release the funds will be sustained.''
The opinion of the Supreme Court then states :
· ''The Court 'vas correct in the declaration of law made,
except that the funds were not subject to seizure, even after
they had come into the hands of the ward. In 28 C. J., p.
187, Section 227 of the chapter on garnishment, it is said:
''But after a pension or bounty has been paid to, and received by, the beneficiary, it is subject to garnishment in the
hands of a third person to the same extent as other property, unless exempted by statute.''
''The funds here involved a.re exempted by the statute
under which they were allowed and paid to Sawyer. • • •
"The World War Veterans' Act of 1924 contains substantially the same exemption from seizure as is found in the·
War Risk Insurance Act, and the cases cited which construe
the latter act are applicable here. We think the manifest
purpose of the legislation making provision for World War
Veterans was to devote the benefactions there provided to
the sole use of .the beneficiaries, and that the same should not
be subject to the demands of creditors, even after the money
had come into their hands, or was held by another for their
benefit.''
In view of the above stipulated statement of facts and
. the law above set out your Petitioner feels that the judgment
in this case should ha:ve been for the Appellant and that for
this reason the case should be reversed and judgment entered
for your petitioner.
Your petitioner has attached hereto a copy of the record
in the Circuit Court of the City of Portsmouth, which is
prayed to be taken as a part of this petition.
And further, your petitioner further certifies ·t~at a copy
of this petition for writ of error was delivered to W. W.
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Martin, Counsel for the Commonwealth of Virginia, on the
16th day of July, 1932. ·
Respectfully submitted,

JOE ARCESE,
Committee of .Andrino Arcese.
By HARRY A. BRINKLEY,
Attorney.
I, Harry A. Brinkley, Attorney practicing in the Supreme
Court of Appeals of Virginia, do hereby certify that in my
opinion the judgment of the Court in the above case of Joe
Arcese, Committee for Andrino Arcese vs. Commonwealth of
Virginia, should be reviewed and reversed.
HARRY A. BRINKLEY.
Received July 19, 1932.
Writ allowed,

S~tpersedeas

Aug. 8, 1932.

H. S. J.
awarded.

E. W. HUDGINS.

Received Aug. 13, 1932.

H. S. J.
VffiGINIA:
Pleas before the Circuit Court of the City of Portsmouth, at the Courthouse thereof, on the 9th day of Apiil,
1932.
Commonwealth of Virginia, Plaintiff,
vs.
Joe Arcese, Committee for Andreno Arcese, Defendant.

UPON A MOTION TO RECOVER MONE·Y.
. Be it remembered, that heretofore, to-wit: In the Clerk's
Office of the Circuit Court of the City of Portsmouth on the
28th day of October, 1931, came the plaintiff, by counsel, and
filed its notice of motion against the defendant, which is in
the words and figures following, to-wit:
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Joe Arcese, Committee for Andreno Arcese, Portsmouth,·
Virginia.
Please take notice that the Commonwealth of Virginia,
will on !{onday, the 23 day of November, 1931, at 10:30 A.
M. on that day, or as soon thereafter as the same may be
heard, move the Circuit Court for the City of Portsmouth
at the court room thereof in the City of Portsmouth, Virginia,
for a judgment against you in its behalf for one hundred
fourteen & 74/100 Dollars ($114.74), together with inte·rest
thereon@ 6% per annum from the 1st day of Oetober, 1931,
until paid, the same being due· on account of taxes due the
State of Vivgi.nia by you, as Committee of Andreno.
page ·2 ~ Arcese, upon bonds and money in your possession
·
and control, which taxes were assessed against you
as such Committee by the Commissioner of the Revenue for
the City of Portsmouth upon the basis of the report to him
by W. R. Ashburn, Examiner of Records for the 28th Circuit, together with penalties and interest thereon, which assessments appears upon the Personal Property Books for
the City ·of Portsmouth for the years and upon the pages
ana· lines as follows: ·
1927
Page 419, line 11-Bonds,
Money,

Tax Pen.
Int.
$3500.00 $17.50· $1.79 $8.82
6500.00 13.00 1.33 2.84

Total Tax, Penalty and Interest, $40. 28
1928
Page 413, line 11-Bonds,
Money,

Tax Pen.
Int~
$3500.00 $17.50 $1.79 $2.66
6500.00 13.00 1.33 1.98

Total Tax, Penalty and Interest, $38. 26
1929
Page 432, line 15-Bonds,
Money,

Tax Pen.
Int.
$3500.00 $17.50 $1.79 $1.48
6500.00 13.00 1.33 1.10

Total Tax, Penalty and Interest, $36. 20
All of which taxes, penalties and interest aggregate the
sum of $114.7 4 (interest being computed up to October 1st,
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1931), and have, by the Treasurer of the City of Portsmouth,
been returned delinquent and remain now fully due and unpaid.
COMMONWEALTH OF VIRGINIA.
•

page 3

~

I

By ROBT B. ALBERTSON,
Commonwealth's Attorney for the City of
Portsmouth.

Portsmouth, Virginia
1931. .

day of November,

And at another day, to-wit: At the· Circuit Court of the
City of Ports1nouth, held on the 23rd day of November,
1931.
At this day came the parties by their Attorneys and thereupon, the defendant tendered a plea of "General Issue", to
which plea, the plaintiff replied generally and issue is joined
thereon, and thereupon on motion of the def-endant, leave is
given him to file special pleas within five days.
Virginia:
In the Clerk's Office of the Circuit Court of the City of
Portsmouth on the 7th day of December, 1931, came the defendant, by counsel, and filed his Special Plea, which is in
the words and :figures following, to-wit:
· The said defendant comes and says that the plaintiff ought
not to have or maintain its action against him because the
money and bonds sought to be taxed in this case are not
subject to taxation by the State of Virginia for the reason
that the said bonds and 1noney came into the possession of
the defendant as the proceeds of a bonus, pension and
gratuity paid to him as Committee of an incompetent world
war veteran under the World War Veterans' Adjustment
Compensation Act of the United States as amended, and is
especially exempted by said act from all taxation, and therefore the said defendant says that the said taxes
page 4 ~ ·SO assessed by the State of Virginia are illegal and
unconstitutional, and this the defendant is ready
to verify.
JOE ARCESE COMMITTEE,
By Counsel for Andreno Arcese.
HARRY A. B.RINirLEY, p. d.
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Virginia:
In the Clerk's Office of the Circuit Court of the City of
Portsmouth, on the 18th day of December, 1931, came the
plaintiff and defendant, by counsel, and filed the Stipulation
of Facts, which are in the words and figures following, towit:
STIPULATION OF FACTS.
It is hereby stipulated and agreed by and between counsel
for the respective parties herein that all of the material·
facts involved are as follows:
Andreno Arcese is a veteran of the World War, and is now
and has been for many years a resident of the City of Portsmouth, Virginia. By proper order of the Hustings Court
for the City of Portsmouth entered on November 23, 1926,
Joe Arcese was appointed Committee for the sa.id Andre:ilo
Arcese with all of the powers and duties imposed by the laws
of Virginia. In his fiduciary capacity the said Joe Arcese
holds for the benefit of Andreno Arcese the personal property of And reno Arcese. The said Joe Arcese is
page 5 ~ now and has been for many years a resident of the
City of Portsmouth, Virginia.
On account of total disability suffered in the military
service of the United States between April 6, 1917, and July
·2, 1921, Joe Arcese is now, and has been for a number of
years, receiving for the benefit of Andreno Arcese compensation by virtue of the provisions of Part II of the World
War Veterans' Act, 1924, such compensation being one hundred dollars a month, except at such times as the said Andreno Arcese was maintained by the V:eterans Bureau in
an institution, when the compensation 'vas twenty dollars
a month. The said Joe Arcese is now, and has been for a
. number of years, also receiving for the benefit of Andreno
Arcese fifty-seven dollars and :fifty cents a month on account·
of a war risk insurance policy by virtue of the provisions
of the policy and of Part III of the World War· Veterans'
Act, 1924.
. A part of the funds described in the next preceding paragraph were invested in first mortgage real estate bonds and
a part were deposited in bank at interest, so that on January
1, 1927, January 1, 1928, and January 1, 1929, the said Joe
Arcese as Committee for Andreno Arcese held $3,500.00 of
the first mortgage real estate bonds and $6,500.00 of money
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ori deposit at interest. This property was assessed with State
t:axes for each of the tax assessment years 1927, 1928 and
1929 by the Commissioner of the Revenue of the City of
Portsmouth upon the basis of reports to him by W. R. Ashburn, Examiner of Records for the 28th Circuit, which taxes,
including penalties and interest have been regularly returned
delinquent and remain unpaid.
page 6 r It is agreed that the origin ·Of all of the property,
the taxes on which are sought to be collected in
this proceeding, was the funds described in the third paragraph of this stipulation; and it is further agreed that if
the said property is taxable by the State of Virginia the assessments of taxes described in the notice of motion for judgment were properly and regularly made and were correctly
computed upon the correct values. It is also agreed that
Joe Arcese, the above named Committee, is required to account annually to the Veterans' Bureau for the funds and
property in his hands and received by him.
HARRY·A. BRINKLEY,
Attorney for Joe Arcese, Committee for
Andreno .Arcese·.
W. W. MARTIN,
Counsel for Commonwealth of Virginia.
And at another day, to-wit: At the Circuit Court of theCity of Portsmouth, held on the 18th day of December, 1931.
.' At this day came the parties by their Attorneys and there~
upon, neither party requiring a jury, the Court proceeded in
lieu of a jury, to determine· the whole matter of l~w and
fact; whereupon, .evidence . and argument. of counsel being
heard, this case is continued for further hearing.
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.L\.nd at another day, to-wit: At the Circuit Court
of the City of Portsmouth, held on the 22nd day of
February, 1932.
At this day came again the parties by their Attorneys
and thereupon, the Court having heretofore heard the evidence and argument of counsel, now proceeded to enter such
judgment as to it seems right and proper; it is therefore
.considered by the court that the plaintiff recover against
the defendant the sum of One Hundred Fourteen Dollars and
Seventy-four Cents; whereupon, the~ defendant, by counsel,
moved the court to set aside said verdict and grant him a

-

· 1.~

•

. · Supreme Court of Appe~s of Virginia;.

·new trial on the ground that said judgment is contrary to the
law. and evidence, which motion being heard, the court doth.
· overrule the same, to which ruling of the court, the defendant, by counsel, excepted; it is therefore considered by the.
court that the plaintiff recover against the .defendant, the
sum of One Hundred Fourteen Dollars ·and Seventy-four
Cents, With interest thereon to be computed after the rate
·of. Six per cent per annum from the 1st day of October,
1931, until paid, and its costs by it about its suit in this
behalf expended.
·
And the said defendant in Mercy, &c.
. But at the instance of the defendant, who desires to present
a petition for a writ of error and a supersedeas to the judgment entered in this cause, execution- hereof is suspended.
for a period of Sixty (60) days from the date of this judgment, but without bond, the court requiring that none should
be required of him.
·
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And now at this day, to-wit: At the Oircuit Court
of the City of Portsmouth, held on the ·9th day of
April, 1932.
This day the defendant presented his Bill of Exceptions
Number 1, and it appearing to the court that proper notice
has been given to counsel for the plaintiff of the time and
place :of presenting this Bill of Exceptions, the same is signed,
sealed and made part ·of the record.
The Bill of Exceptions referred to in the foregoing order
. is in the wor~s and figures following, to-wit:
BILL OF EXCEPTIONS .
. Be it remembered that after the issue was j~ined to t~
this cause, both the plaintiff and defendant having waived· a
jury and elected to try the same before the Judge -of this
Court, the following agreed stipulation of facts were intro-duced:
STIPULATION OF FACTS.
I~ is hereby stipulated and agreed by· and between counsel:
for the respective parties herein. that all of the material facts
·
involved are as follows :

Joe(

A.roose~

· Coimnittee,

vs.

Commonwealth.
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, Andrino Arce8e is a veteran of the World W a.r, and is nowand has been for many years a resident of the City of Portsmouth, Virginia. By proper order of the Hustings Court
for the City of Portsmouth entered on November 23, 1926,
Joe Arcese wa.'s appointed Committee for the said Andrino
Arcese 'vith all of the po,vers and duties imposed by the
laws of Virginia. In his fiduciary capacity the said Joe
.
Arcese holds for the benefit of Andrino Arcese the
page 9 ~ personal property of Andrino Arcese. The said
Joe Arcese is now and has been for many years
a resident of the City of Portsmouth, Virginia.
.
On account of total disability suffered in the military
service of the United State between April 6, 1917 ~ and July
2, 1921, Joe Arcese is now, and has been for a number of
years, receiving for the benefit of Andrino Arcese compensation by virtue of the provisions of Part II of the World
War Veterans' Act, 1924, such compensation being one hundred dollars a month, except at such times as the said Andrino Arcese was maintained by the Veterans Bureau in an
institution, when the compensation was twenty dollars a
month. The said Joe Arcese is now, and has been for a
number of years, also reCeiving for the benefit of Andrino
Arcese fifty-seven dollars and :fifty cents a month on account
of a war risk insurance policy by Virtue of the pro-Visionsof the policy and of Part III of the World W a.r Veterans'
Act, 1924.
·
A part of the funds described in the next preceding paragraph were invested hi first mortgage real estate bonds and
a part were deposited in bank at interest, so that on January
l, _1927, January 1, 1928, and January 1, 1929, the .said Joe
Arcese as Committee for Andrino Arcese held $3,500.00 of
:first mortgage real estate bonds and $6,500.00 of mon~y on
<:leposit at i~terest. This property was assessed with State
taxes for each of the tax assess~ent years 1927, 1928 and
1929 by the Commissioner of the Revenue of the City of
Portsmouth upon the oasis of reports to him by W. R. Ashburn, Examiner of Records for the 28th Circuit, whtch taxes,
including penalties and interest have been regularly returned
,
delinquent and· remain unpaid.
page 10 r It is agreed that the origin of all of the property,
the taxes on which are sought to be collected in
this proceeding, was the funds described in the third paragraph of this stipulation; and it is further agreed that if
the said property is taxable by the State of Virginia the assessments of taxes described iri the notice of motion for judg-
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ment were properly and regularly. made and· were correctly
computed upon the correct values.
HARRY A. BRINKLEY,
Attorney for Joe A.rcese, Committee for
A.ndrino Arcese.
W. W. MARTIN,
Counsel for Commonwealth of Virginia.
ROBT. B. ALBERTSON,
Atty. for Commonwealth for City of
Portsmouth.
Upon which agreed stipulation of facts the Court entered
judgment in fa:vor of the Commonwealth of Virginia for
the sum of One Hundred Fourteen Dollars and Seventy-four
.Cents· ($114.74) with interest thereon at Six Per Cent (6%)
per annum from the 1st day of October, 1931, until paid;
whereupon the defendant moved that the judgrne;nt be set
aside and that judgment be entered for the defendant for
· the reasons upo·n the gro"!lnds following, to-wit:
1st: That the estate sought to be taxed in this matter· is
exempt from taxation by virtue of .the provisions of Part
II of the World War Veterans' Act of 1924, as passed by
the Congress of the United·States, and the amendments thereto.
2nd: Tha.t the estate is also exempt from taxation by virtue of the provisions of Part TII of said World War Veterans' Act passed by the Congress of the United
page 11 ~ States in 1924, and the· amendments thereto.
3rd: Because the said judgment was contrary to the law
and the evidence.
. AND, THEREUPON, THE COURT overruled the said.
motion to set the said judgment aside, and enter judgment
for the defendant, to which said action and ruling of the
Court in refusing to set aside said judgment and enter a
judgment for the defendant, the defendant then and there·
excepted and prays that this Bill of Exceptions No. 1 may
be signed and sealed and made a part of the record in this·
case, and the same is accordingly done.
AND BE IT FURTHER REMEMBERED that this Bill·
of Exceptions No.1 was signed and sealed within sixty days

Joe Arcese, Committee, vs. Commonwealth.
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from the time said Court pronounced judgment and after
legal notice to the Attorneys for. the Plaintiff.
Given under my hand this 9th day of April, 1932.

B. D. WHITE,
Judge of the Circuit Court of the City of
Portsmouth.
State of Virginia,
City of Portsmouth, to-wit:
I, Kenneth A. Bain, Jr., Clerk of the Circuit Court of the
City of Portsmouth, in the State of Virginia, do hereby
certify that the foregoing is a true transcript of the record
in the foregoing cause; and I further certify that the notice
required by Section 6339, Code of 1919, was duly given in
accordance with said section.
page 12 ~ Given under my hand this 15th day of April,
in the year Nineteen Hundred and Thirty-two.
KENNETH A. BAIN, Jn., Clerk.
By: L. M. HEAFNER, D. C.
A Copy-Teste :
H. &TEWART JONES, 0. C.
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