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IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND. 

W. G. BAPTIST · 

-versus 

GRANT FAULI\::NER'S ADMINISTRATOR. 

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS. 

To the H o1torable Chief Justice and Associate Justices of the 
81.t!fYI"eme Court of Appeals of Virginia: 

Your petitioner, ,Y. G. Baptist, respectfully represents that 
he is aggrieved by a final judgment of the Circuit County for 
Mecklenburg County entered on the 29th day of October, 1932, 
in an action therein depending by notice of motion for judg­
Inent in which R. R. Slate, Administrator of the estate o.f 
Grant Faulkner, deceased, was plaintiff and petitioner was 
defendant; the judgment in the calSe being upon a verdict 
rendered in favor of the plaintiff against the defendant for 
$3,000.00 and cost. 

A transcript of the record in said action is herewith pre-
sented as a pa;rt of this petition. . 

STATEMENT OF THE CASE. 

For convenience, the plaintiff in error will be referred to 
as the defendant and the defendant in error as the plaintiff 
in accordance "rith their respective positions in the trial court. 

R. R. Slate, Administrator of Grant Faulkner, deceased, 
proceeded against W. G. Baptist by notice of motion for judg­
ment in the sum of $10,000.00 claimed as damages for the 
death of the intestate, Faulkner, caused by an automobile ac­
cident which occurred on June 6, 1931. The notice of motion 
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for judgment alleged that the automobile involved in the col­
lision ·was supplied by the defendant for the use, pleasure and 
convenience of his family and was being used for said pur­
pose at the time of the collision with his knowledge and con­
sent and was being operated at the time by the defendant's 
daughter as his agent and for his purposes, obviously basing 
the plaintiff's case upon what is known as ''The Family_Pur:.. 
pose Doctrine". This notice was served on April 1, 1932,. 
and returnable on April18, 1932. On April 18, 1932, the de­
fendant filed his demurrer to said notice of motion upon the 
ground that it did not allege that .the automobile was oper­
ated or controlled by the defendant nor was it being operated 
for the benefit and upon the business of defendant by any 
servant or agent of said defendant and that it did not allege 
any facts 'showing the liability of the defendant for the in­
juries sustained by plaintiff's intestate. The demurrer was 
-overruled and ·the defendant excepted. Thereupon, the de­
fendant filed his several pleas of not guilty and contributory 
negligence of plaintiff's intestate and an affidavit denying 
that the automobile in question "ras operated or controlled 
by him or for him at the time of .the colHsion. Upon motion 
<>f the plaintiff, the defendant was allowed until May 15, 1932,. 
to file his grounds of defense .to said action. By o'rder en­
tered on May 14, 1932, this time was extended to the 25th of 
the same month. On June 27th following, counsel for the de­
fendant moved the court for leave to file an affidavit denying 
that ,the defendant was the owner of the automobile in ques­
tion and an additional or supplen1ental ground of defense 
oased thereon, bll!t the court overruled the n1otion and the de­
fendant excepted. The fir:st trial of the case was commenced 
on June 29, 1932, at which the jury were unable to agree upon 
a verdict. During ihe progress of the second trial in the fol­
lowing August, a witness for the plaintiff gave certain testi­
mony from "thich it might be inferred that defendant's auto­
mobile was covered by insurance and the court declared a mis­
trial. The last trial was had in October, 1932, at which time­
the jury rendered the verdict complained of. Before each 
trial, the defendant renewed his motion to file the affidavit 
denying ownei"~ship of the .automobile and the additional and 
supplemental ground of defense, but this motion 'vas over­
ruled each time and the defendant excepted. 

The verdict of the jury was, "We, the jury, find for the­
plaintiff in the amount of $3,000.00". After this verdict was 
returned, the court stated to the jury that they n1ust direct 
to whom this money :should go: The jury then stated that 
after paying debts they wanted the intestate's mother and 
father to receive the amount. The court thereupon entered 
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up judgment providing that the amount of the recovery ·should 
be divided ·between the mother and father of the intestate. 
(R., 342.) 

The defendant thereupon moved the Court to set aside the 
verdice upon the following grounds : · 

1. On account of the change of the verdict by the court. 

2. For error of the court in refusing to permit the defend­
ant to file ~the affidavit denying the· ownership of the automo­
bile and to file add1tional, amended and/ or supplemental 
ground of defense. 

3. Because the verdict is contrary to the la'v and evid~Iice 
and without evidence to support it. 

4. For error of the Cour·t in admitting improper evidence 
on behalf of the plaintiff. 

5. For error of the court in rejecting proper evidence of-­
fered by the defendant. 

6. For error in granting improper instructions tendered 
by the plaintiff. 

7. For error of the coul'lt in refusing proper instructions 
tendered by the defendant. 

8. For error of the court in making improper amendments 
or changes in instructions tendered by the defendant 

THE FACTS OF TI-IE CASE. 

Early during the evening of June 6, 1931, Mrs. W. G. Bap4 

tist, her daughtHr, Miss Marjorie Baptist, Miss Mary Baptist, 
Mrs. Irby Turnbull, Miss Elizabeth Turnbull and J. H. Bap­
tist started from Boydton to attend a dance at Buffalo 
Springs, a summer resort in Mecklenburg County about eigh­
teen miles from Boydton. On this trip, Miss Marjorie Baptist 
was driving the automobile, a Ford A-Model Sedan which had 
been given to Mrs. Baptist as a Christmas present in 1929 by 
her brother, B. 0. Cone of Richmond, but the automobile had 
been registered in the name of her husband, the defendant in 
this case. ].,fiss Mary Baptist occupied the seat by the driver 
and -J. H. Baptist was also ·on the front seat of the automo­
bile. Mrs. Turnbull occupied the right rear seat with Mr·s. 
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~~:ptist seated on the e:x,treme left and Miss Turnbull between 
.these two ladies. It Wlas testified that Miss Baptist drove at 
a moderate rate of speed and upon reaching a point near the 
village of Finchley, which is approximately six nriles west of 
Boydton, the automobile which, for convenience, will be called 
cthe Baptist car, 'vas involved in a collision with a Ford Tour­
ing car ·owned and operated by a young colored man named 
Grant ],aull\ner, at tha.t time proceeding eastwardly in the 
direction of Boydton. ~ With Faulkner on the front seat of 
h1s car were a colored girl named Rosa Edmunds, who sat 
beside the driver and a negro man named Ed Wade, who was 
:Se8.1ted on the extreme right of ~the front seat. The time of 
the collision is fixed at approximately nine o'clock, it being 
in evidence that the dance was to commence at about ten 

··o'clock, and i't was dark at the time of the aecident. The col­
lision occurred on a stretch of road which is practically level 
and straight, althougih the road descended eastwardly for 
some distance west of the point of the collision and there is 
a curve and slight grade a fe'Y hundred yards. east of this 
-point. The surface of the road had been treated with tar and 
gravel. After the collision the Baptist car crone to a stop on 
its lef·t or south of the hi~hway some thirty or thirty-five 
va:rds west of the scene of the collision. The left front wheel 
of this car had been broken do"rn and the rim and wire spokes 
entirely torn from the hub, leaving the hub and brake drum 
on the grolind. From the place where the Baptist car came 
to a stop to the point fixed by the plaintiff's witnesses as the 
·scene of the accident there 'vas a clearly discernible scar or 
ma!rk extending along .the tarred surface of the road. The 
hub or brake drum of the Baptist car rested in the western 
end of this mark and the eastern end of the mark was desig­
nated by the plaintiff's witnesses as the point of the ·impact 
between the automobiles. The exact location of the eastern 
end of this mark is a matter of controversy between the wit­
nesses for the litigants, three of those for the plaintiff testi­
fying that it was to the south or left of the cente'r of the high-

. way with relation to the Baptist car and it was apparent 
that the location of .this mark was a pivotal point in the case. 
·The three witnesses for the plaintiff, wihose testimony will be 
·more fully discussed later, testified that they made no meas­
urements of the mark nor of the ·roadway, but witnesses for 
the defendant of the highest intelligence and reliability, in­
eluding the Deputy Motor Vehicle Commissioner, whose 
duties include tili.e investigation of automobile collisions on 
this highway, testified that actual mea:suren1ents placed the 
eastern emremity of the mark ·well to the north or the right 
side of the center line of the highway .. The front head lights 
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on the Baptist car, including the glass lens and the front 
bumper and radiator, were .uninjured. The left fr~nt fender 
was bent art; a point about opposite the hub cap, but the front 
end uf the fender was not scarred. The left running board 
and rear fender ·were torn off. 

A few minutes after the collision and while .the occupants 
of the Baptist car were descending from their automobile, a 
third car proceeding in the direction of Clarksville or Buf­
falo Springs, driven at a high rate of speed, collided with the 
:Faullmer automobile. This third car did not stop and th'e 
identity of the driver has never been discovered. It is not 
clear from the .testimony what damage 'vas caused the Faulk­
ner car by the third auto1nobile, but after the accident, when 
the Faullmer car ·was examined, its front bumper and left 
head light were injured; the left front fender was bent back; 
there ·was a deep dent in the left front door and evidence of a 
severe downward blow on the top of that door. The left rear 
fender was damaged as well as the running board and the 
windsh!_eld and top were broken. 

Faulkner received injuries from ·which he died shortly after 
reaching a hospital in South Boston. 

ASSIGNMENTS OF ERROR. 

The R~s;ti~ments. of error upon whi0h your petitioner relies 
are as follows: · 

1. ThA ·~ourt erred in the admission of imp·roper evidence 
offered in behalf of the plaintiff. 

2. The court erred in rejecting proper evidence offered by 
the defendant. 

3. The court erred in refusing to permit the defendant to 
file an affidavit denying the ownership of the automobile and 
the- amended and supplemental ground of defense based 
thereon. 

4. The court erred in granting certain instructions on mo­
tion of the plaintiff and in refusing certain instructions ten­
dered by the defendant. · . · 

5.- The court erred in not granting the motion of the de­
fendant to set aside the verdict because it was contrarv to 
the la"r and evidence and without evidence to support it. · 
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THE FIRST ASSIGNMENT OF ERROR .. 

The evidence to which objection is made will be discussed 
uride·r several separate headings : 

(a) Tke Court erred in admitting testimon,y of admissions 
of the driver of tke a'lttonwbile. 

The plaintiff's witness, Ed V.Vade who was riding in the 
Faullmer car at the time of the accident, after stating that 
the plaintiff's car was turned over at the point of the colli­
sion and that the defendant's car went some fifty or sixty 
yards before it was stopped, testified as follows; 

"Q. Well, what did you all do with Grant Faulkner after 
you found out that he was hurtY 

,A. Took him and carried hin1 out on the right side of the 
road and laid him on a cushion, me and Charles Carter. 

Q. What became of the people in the Baptist car f 
A. They came back up there. 
Q. They came back up there to where Grant Faullmer was 

lying and where you all were~ 
A. Yes, si'r. 
Q. Well, what did they say or do. 
A. They came back up there and asked if anybody was hurt,. 

and I said yes, Grant was hurt, and she said that she was not 
as far out of the road as she thoug·ht, that the light blinded 
her." (R., 118.) and again, after objection was made to the 
foregoing testintony, this testhn.ony was admitted over the 
objection of the defendant. (R., 120.) 

"1\fr. Settle: I withdraw that question, and will ask an­
other :-Did Miss l\farjorie Baptist (the driver of defendant's 
ca:r) make any statement that night, after the accident, as to 
how it occurred? 

A. Yes, sir, she said that she was not as far out of the road 
Jl.S she thought that she was, and the light blinded her.'' 

The objection to this testimony was that it was hearsay 
evidence and could only be introduced in evidence by calling 
to the stand the driver of the automobile; that no agency had 
been shown between the driver of the automobile and the de­
fendant; and even conceding that the driver was the defend­
ant's agent for the purpose of driving the automobile, this 
'vould not make her statements na:rrating a past event bind­
ing upon the defendant. This rule of law appears to be well 
settled. 
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It is stated in Blashfield's Cyclopedia of Automobile Law., 
p. 1670 (1926-31 Perm. Supp.): · ·· · 

''The owner must be held liable if at all because of the neg­
ligence of the driver of the car, and that negligence must be 
established as again-st the owner by the usual and ordinary 
rules which govern in asserting liability of a master for the 
negligence of his servant. In such case, therefo·re, the admis­
sions of the driver are not admissible to bind the owner as 
proof of the negligence of the owner.'' 

One of the most frequently cited cases upon this subject is. 
Luby vs. The Hudson R. R. Co., 17 N. Y. 131, which was an 
action for running a horse car over plaintiff in the street. A 
policeman was permitted to prove, over defendant's objec­
tion, that after the accident he ·arrested the driver, and that 
as he was getting off the car, and out of the crowd, which had 
surrounded it, he asked him why he did not stop the car, to 
which the driver replied, ''The brake was out of order''. The 
P.Ourt held : 

''The declarations of an agent or servant do not, in gen-· 
eral, bind the principal. )\Then his acts will bind, his state­
ments and admissions respecting the subject matte·r of these 
acts will also bind the principal, if made at the same time, 
and so they constitute a part of the res gestae. To be admis­
sible they must be in the nature of original, and not of hear­
say evidence. They must constitute the fact to be proved, 
and not be mere adn1issions of so1ne other fact. They must 
not only be made during the continuance of its agency, but in 
regard to a transaction pending at the ve·ry time. The 
dP.claration was no part of the driver's act for which the de­
fenaant was sued. It was not made at the time of the act, 
so a.s to give it quality and character. The alleged wrong was 
complete and the driver, when he made the statement, was· 
onl! endeavoring to account for what he had done.'' 

· The foregoing rule has been approved by this court and 
consistently followed. In Va .. & Tenn. R. R. Co. vs. Sayer, 
26 Gratt ( 67 Va.) 328, this Court, in passing upon the ad­
nlissibility of statements made by a brake1nan forty miles 
from and -prior to the accident that the train brakes were bad 
and of the section master made shortly after the wreck and 
while on his 'vay to it, that he had been expecting an accident 
at this point, stated: 

''The pa'rties' own admission, wherever made, may be given 
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in evidence against him; but the admission or declaration of 
his agent, binds him only when it is made during the continu-· 
ance of his agency in regard to a transaction then depending 
et dum fervet opus. It is because it is a verbal act and part 
of the res _qestae that it is admissible at all. It is to be ob­
served that the rule admitting the declaration of the agent 
is founded upon the legal identity of the agent and the prin­
ciple, and the declaration of the agent to be admissible, must 
be. a part of the res gestae.'' 

And after citing with approval the foregoing case of L'liby 
vs. Hudson River R. R. Co., said: 

,.,I think, therefore, upon principle and authority, that the 
declarations 'Of the brakeman and section master made at the 
time, and under the circumstances when made, were not a 
part of the res gestae, but mere hearsay, and ought to have 
been excluded. There was no reason why the brakeman and 
section master should not have been examined as witnesses, 
and their declarations not being made at such time and under 
such circumstances as make them a part of the res gestae 
were mere hearsay.'' 

"It is arg.ued, however, that the evidence, if excluded, w·ould 
not have changed the verdict of the jury, as the case was 
clearly made out without it. It is impossible for this court 
to estimate the effect 'vhich this evidence had on the minds 
qf the jury, and it "rould be going beyond our legitimate func­
tion to enter upon any such vain speculation.'' 

"The court erred in admitting the evidence, and .it is our 
province, without speculating how the evidence might have 
:affected the minds of the jury, simply to declare it inad­
missible, and for this error of the court to reverse the judg-
ment • • •·." ' 

Among the cases in Virginia upon this subject and holding 
to the same effect are: Jammison vs. Chesapeake and Ohio 
By. Co., 92 Va. 327, 23 S. E. 758; Blu.e Ridge Light ~ Power 
Co. vs. Price, 108 Va. 652, 62 S. E. 938; Deitz vs. Whyte, 131 
Va. 19, 109 S. E. 212. . 

In J ammison vs. Chesapeake & Ohio R. Co., supra, a wit­
ness stated that he did not know where the conductor of the 
train was at the time of the accident, but he. saw hiln imme­
diately after the accident. He 'vas asked if he was then told 
by the conductor ·where he was at the time of the accident. 
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An objection was sustained to this question, and this court 
stated: 

''It seems from every point of view that the ruling of the 
court was correct. It was not admissible as an admission, 
because Capt. Berkeley (the conductor) was not the agent of 
the defendant in e·rror in the sense that he could bind it by 
his admission. It was not a part of the res gestae, because 
not sufficiently connected with it in point of time and circum­
stances, and its exclusion is in no event reversible error, be­
cause the declarations sought to be offered in evidence are 
not given, so· that the court n1ay be enabled to judge of their 
relevancy and value.'' 

In Blue Rid.qe Light Go. vs. Price, 108 Va. 652, 62 S. E. 
938, one of the mat~rial questions was ·whether the car was 
standing still o·r moving when the plaintiff attempted to get 
on it. The witness, who was some twenty-feet from the point 
"rhere the plaintiff was injured, had testified that the car was 
not moving when the plaintiff put her foot on the step, but 
before she could get on, the car pulled out and she fell. He 
stated that afterwards ''the motorman made a remark that 
he had no right to stop on the railroad track, and I remarked 
.to. him, "What did you stop fo·r, then"Y The court held that 
this evidence 'vas inadmissible, stating: · 

''The general rule is, that railway companies are not re­
sponsible for the declarations or adn1issions of any.· of their 
servants beyond the immediate sphere of their agency, and 
during the transaction of the business in which they are em­
ployed. It has been held that the declarations of the conduc­
tor or engineer of a railroad train, as to the n1anner in which 
an accident occurred, made after its occurrence, are not ad­
tnissible. '' 

In Deitz vs. Whyte, 131 Va. 19, 109 S. E. 212, 214, this rule 
was again laid down by Judge Burks as follows : : 

"It is well settled that the declaration of an agent, mad~ 
before the agency began or after its tern1ina.tion, cannot be 
given in evidence against his principal. The agent is a com­
petent 'vitness and may be put on the stand and allowed to 
testify as any other witness, but his declarations are not ad­
missible.'' 

It wa:;; argued in the trial court that even if these state.:. 
ments would not be admissible when made by an agent, still 
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the rule known as the family purpose doctrine is not based 
purely upon agency and is so broad in its scope as to make 
the statements admissible in this case. vVe cannot see how 
it can be clain1ed that these statements were a verbal part of 
the acts claimed as negligence; they were not so closely re­
lated to any act, nor are there the other necessary circum­
stances shown to qualify them as spont!).neous declarations ; 
therefore, we know of no other rule of law under which they 
could be admitted as an exception to the hearsay rule other 
than admissions against interest and to bind the principal, 
agency must be shown. 

In the recent work of Madden on Persons and Domestic Re­
lations, p. 399, it is aptly stated: 

"If the parent authorizes the child to act as his servant 
or agent in any matter, he will be liable for any torts com­
mitted by the child in the scope of his e1nployment. This lia­
bility does not depend upon the relationship of the parties as 
parent and child, but upon their relationship as principal and 
agent, and is governed by rules governing other cases of 
agency.'' 

The theory of the family purpose doctrine being that the 
head of the family obtains, owns and controls an automobile 
for the convenience of the household and recreation and en­
joyment of his family, it 'vould seem that the only grounds 
on which liability could be placed upon the head of the fam­
ily would be agency, which is according to the decision in the 
case of Trice vs. Bridgewater (Tex. Civ. App.), 51 S. "\V. 
(2nd) 797, stating: 

''The father is held liable for injuries inflicted by a minor 
son, a constituent 1nember of his family, while operating the 
family car, on the theory that "rhile so operating the same, 
though wholly for his own pleasure, such son is in legal ef­
fect a sort of special agent of his father. Giving such doc­
trine of agency full force and effect, the declarations of sueh 
son, to be admissible against the father or to constitute a 
basis for cha:rging him with liability, must be n1ade within 
the scope of the son's authority in the ·operation of such car 
and contemporaries 'vith some action in connection therewith 
when such declarations or admissions are not so made but 
constitute in effect merely a narrative of past events, they 
are mere hearsay and not admissible against the father nor 
sufficient standing alone to charge him with liability.'" 
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. It is therefore respectfully submitted that the Court eom­
mitted prejudicial error m the admission ·of evidence ?I state­
ments made by the driver of the defendant's automobile ~ter 
the accident in question had been completed. · 

(b) The Court erred in perrnitting witnesses to state their 
opinion {],S to how the collision ocmtrred. 

~he plaintiff was pe·rmitted to qualify two witnesses~.~, 
perts. One, J. A. Cole, "ras qualified as such upon the ·state.­
ment that he had been automobile mechanic for the last tir~ty 
years and had been so engaged regularly for the last fift.~~n 
years. The other, F. vV. Carpenter, Jr., was qua.li:fied>·upon 
the statement that he had been an automobile mechan:ie for 
fifteen years and had had right much experience with wrecked 
automobiles and that during the last five years he had gotten 
up and repaired around 175 or 200 wrecked cars. These ;M.t­
nesses testified in part as follo,vs : 

J. A. Cole : R., 37 -'' Q. Please state whether or not in your 
opinion, the Grant Faulkner car was turning over on its side 
_.on its right-hand side t 

R., 38, L. 3-" A. Yes, sir, the top and windshield were 
turned over to the left-hand side and it was bound to have 
been turned over on the right side.'' And 

R., 42-'' Q. State "Thether or not, from the evidence of the 
blow sustained by the Grant Faulkner car on its left-hand side 
about 'vhere the driver sits, it was struck with sufficient force, 
in your opinion, to have turned over?'' 

' 'A. Yes, sir. ' ' 
F. W. Carpenter: R., 99-"Q. Will you tell the jury 

whether the bumper of that car has been struck or received 
.any blow in that accident or at any time? 

''A. The bumper shows a minor scratch on it. It does not 
seem to have a big blow but a minor scratch.'' And 

R., 99-'.'Q. 1\llr. Carpenter, it is in your testimony here 
that the car involved in the accident with this car that is out 
here had the left front wheel torn off, the front axle bent, he 
frol!_t fender torn do,vn, and the front left headlight bent; 
with these two injuries before you, 'vould you say that the 
other can ran into this 'One, or this car ran into the other 
()ne?'' 
. ''A. I would say the other car ran into this.'' And 

R., 100-'' Q. I will ask you if, in your opinion, the driver 
of this car, which the jury has just seen, could have, with the 
injuries that you saw on that car, w·hile proceeding along the 
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highway, suddenly have swerved his car to the left and sus­
tained the injuries which you saw there!" 

R., 101-' '.A. If he had done that, he would have cut more 
in front. The main blow is more in the center." .And 

R., 101-'' Q. Mr. Carpenter, from what angle on the high­
way would another car receiving the injury I just described 
to you a moment ago, have to be driving towards this car of 
Grant Faulkner's in order for Grant Faulkner's car to sus­
tain the damage that it has in the side there Y" 

''·:.A:.. ·He would have to be running about a thirty-five de­
gree ·angle to come in the way that this car is damaged.'' 

The necessary qualifications of an expert witness required 
in this jurisdiction is laid down in Bird vs. Commonwealth, 
21 Gratt. ( 62 Va.) 800, as follows·: · 

. ''All persons who .practice a business or profession which 
requires them to posses.s ·a certain knowledge of the matter 
in hand, are experts, so far as expertness is required.'' 

.And the appearance, sfze, construction and the materials 
used in the construction and the operation of the modern auto· 
mobile, especially a Ford, is so generally and commonly well 
known, with all respects that it may have bearing upon the 
case, none of such facts would necessitate the inquiry of an 
expert automobile mechanic, nor did the witnesses attempt 
to testify as to these details. The whole of their testimony 
is with tension of steel and the physics of motion. Under 
the facts of this case, it is our contention that the matters 
testified to were not a proper subject for expert inquiry, be­
cause he facts and conditions were too numerous for any ex­
pert to analyze and base his conclusion upon. But if ·such an: 
expert could be obtained, our idea of such a person would be 
~expert on dynamics or a physicochemist and not an auto­
mobile mechanic. IIowever, it is our contention that no one 
should be allowed to make a.n independent investigation of 
·an automobile collision and substitute his opinion for that of 
the jury as to who was guilty of negligence and especially in 
this case, where all of the evidence shows that the automobile 
upon which the opinions were based had been in another col­
lision, foaded and moved several times and a considerable 
time had elapsed before the inspections were n1ade. · 

The following expressions are contained in the case of Vir­
ginia Ry. Co. vs. Bel~, 118 Va. 492, 87 8. E·. 570: · 

''The witness, Dr. E. C. Ambler, was permitted, over the 
objection of the defendant company, to say that, in his opin-
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ion, considering the size, travel and adjustment of the door, 
the rate of speed of the train, and its alleged sudden stop, 
and assuming that one side of the.plaintiff's neck 'vas against 
the door jamb, the blow which the plaintiff might thus receive 
from the door coming shut on his neck would be sufficient to 
fracture the transverse process of the third cevical vertebra. 
To appreciate the possible consequence of this testimony, it 
must be borne in mind· that one of the main issues before the 
jury was whether the plaintiff could have received, under the 
circumstances and in the manner claimed by him, a blow suf­
ficient to cause the fracture mentioned in Doctor Ambler's 
answer. Much of the evidence centered around this question. 
Proof was introduced to sho'v the size of the door, how it was 
hung, and how far it could travel or slide; also as to the speed 
of the train and how suddenly it was or could have been­
stopped or checked by the application of air to the brakes ; 
ana as to the force of the blow necessary to break the trans­
verse process of the plaintiff's third cervical vertebrae. 

The question under consideration was improper as a hypo­
thetical question, because it assumed that the plaintiff's neck 
was against the door jrunb when there was no proof of that 
fact. ~foreover, it was not a sudden stop, but only a more 
or less sudden reduction of speed of the train, which is claimed 
to have caused the injury, and the question was inaccurate 
and misleading in this respect. It was further ilnproper be­
cause the -only matter of expert knowledge upon which the 
witness could properly express an opinion was as to the force 
necessary to cause the fracture, which is very different from 
the question as to how violent would be the blow from a door 
of given size and weight upon the application of air brakes 
on a train running at a given rate of speed. As a physician, 
Doctor Ambler, could properly express an opinion in answer 
to the former but not the latter question, unless he was an 
expert on dynamics as well as on anatomy and surgery. He 
testified that he had no . personal experience or knowledge 
whatever in regard to such doors, and his evidence on the 
point, taken as a whole, shows clearly that he was not com­
petent to express any expert opinion on the subject. It was 
for the jury to determine, under the facts proved, whether the 
fracture could have been caused in that way; and this being 
one of the pivotal points in this case, it was error, and for 
all that we can say, prejudicial error, to permit this purely 
conjectural nonexpert expression of opinion to go to the 
jury.'' 

The facts and expressions in that case aptly apply to the 
facts of this case. Here the automobile mechanics did not 
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know the position or relative speeds of the cars at the time 
of the collision and even though they had known these facts, 
they still would not have had sufficient information to 1nake 
tneir testirnony as experts achnissible as held in the case of 
Gr-i,q,qs vs. Brown, 126 Va. 556, 102 S. E. 212, which was a 
dispute over an interlock. There was a survey but all land­
marks had been destroyed. A surveyor testified that fro1n 
his measurements and examinations and conclusion from the 
evidence in the case that the land in question 'vas included 
in the plaintiff's boundaries. The court stated that this was 
the only evidence upon 'vhicl1 the jury could have based their 
verdict, and although it was adn1itted without objection, such 
conclusion was not evidence and the judgrnent was reversed. 
This was also the conclusion in the recent case of Johnston 
vs. Peair (Cal. App.) 3 P. (2nd) 617: 

''It is appellant's contention that expert testimony '\vas ad­
missible to prove that these cars could not, if struck in the 
manner and under the circumstances testified to by plaintiff's 
Viritnesses, have moved or come to rest in the manner also tes­
tified to. Such a contention is well ans'\vered in the case of 
Fishnwn vs. S,ilva (Cal. App.) 2 P (2nd) 473, 474, in which 
the court said: 'It is needless to add, as in all such cases, 
there is presented a wide field for argument, the main theme 
of 'vhich is physical facts and the so-called immutable laws 
of physics. Contentions based on these foundations are 
usually not convincing, strange as it n1ay seem, for the single 
reason that in partisan representation there is an ever pres­
ent temptation to forget essential facts ·which do not fit in. 
For instance, ·where it is argued that where there is a con­
tact of two bodies in a given position, the direction of the ap­
plied force will control the position of the bodies after the im­
pact, a.ny rule of law, in the abstract, 'vill be found of little 
value 'vhen we have the additional factors of each body in 
motion and eontrolled by independent agencies. Experience 
has shown the futility of attempted demonstration in accident 
cases ; there are too many varying factors. Among these va­
riants we n1ay class indefinite rate of speed, condition of the 
highway, judgment or lack thereof in drivers, a direct blow 
or a glancing one, and the balance or equilibrium of each car 
at the time of the impact.' " 

In that case it was attempted to qualify an automobile me­
chanic as an expert witness, who by 'vay of qualification tes-. 
tified that he had had many years experience in repairing 
automobiles; that he had examined and analyzed the wrecks 
of cars on the ground where the wrecks had occurred and 



W .. Q. Baptist v. Grant Faulkner's Adm "r. 15 

that he had examined, studied and analyzed the effects of ool-· 
lisions quite generally, but the court refused to permit him 
to testify .as an expert. 

It is respectfully submitted that on reason and principle­
it would be an invasion of the province of the jury to let any­
one malre an examination of either the scene of the accident 
or the automobiles involved in 1t and from the investigation 
give their opinion as to who was negligent, and especially so 
in this case ·where from all of the testimony the plaintiff's 
rear was struck by another car after the collision complained 
of and perhaps turned over before the inspection was made. 
And that the admission of this evidence was prejudicial error. 

Further, the court refused to permit defense counsel to ask 
upon cross-exruuination a hypothetical question based upon 
the injuries sustained by defendant's car, which car the wit- · 
ness, Carpenter, had never examined. 

(c) The cou-1·t erred in perrl'titting the jury to view the 
tvrecked automobile. 

Over fifteen months after the 'vreck, and without evidence 
io show that the automobile of plaintiff's intestate was in the 
same condition that it was immediately after the wreck, the 
eourt, over the defendant's objection, permitted the jury to 
view the plaintiff's intestate's automobile as real evidence 
(R.., 97). The view 'vas had before the completion of the 
plaintiff's testin1ony. .After all of the testimony was com-. 
pleted and it was conc.Iusively. shown that the. automobile was 
not in the same condition that it was immediately after the 
accident, the defendant moved to exclude all of the evidence 
based upon the condition of the automobile, which motion the 
court overruled and the defendant excepted~ (R., 326.) 

It will be seen from the following evidence that the auto­
mobile was not in the same condition as it was immediately 
after it collided with the defendant's car; the extent of the 
injuries it later received were controverted; such injuries ap­
pear to have been severe, and there is no satisfactory state­
ment given of such later injuries from which the jury could 
decide which were received by the collision with the defend­
ant's automobile and those received later. 

Charles Carter, a witness for plaintiff on direct examina­
tion (R., 56), stated: 

''A. I and Ed Wade went to ca.rry him (Grant Faulkner). 
out in the field and lied him down; 've got a seat and put 
under his head, and then we went and pulled the car down. 
(He had stated that Grant Faulkner's automobile was· then 
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lying on the right ditch, with the top lying over on the bank 
-out of the ditch (R., 55), and by the motor being heavier than 
the back, it slided down and then the other car came on and 
struck the fender that was torn off the car down in the road .. 

Q. That was after yon had turned the car back~ 
· A. Yes, sir.'' And 

· . "Q. Charlie, you say the car was off the highway and the 
top of it lying up on the bank f 

A. Yes, sir. 
Q. And the body of the car was in the ditch¥ 
A. Yes, sir.'' .And on cross-examination ( R., 7 4). 

· ''A. The last car that passed there hit that fender that was 
torn off lying down on the ground. 

Q. Which fender? 
A. The left hand fender that was torn off. 
Q'. The front or rear fender? 
A. The front fender. It hit that lying on the ground." 

Following this testimony, the plaintiff called Ed Wade (R., 
117), who, on direct examination, gave the following account 
of the second impact : 

"-Q. Well, when the Baptist car hit Grant Faulkner's car, 
dfdit immediately turn Grant Faulkner's car over and throw 
you all out or did Grant Faulkner's car run some distance 
down the road? 

A. No, sir, it never run nowhere; when it struck it, it turned 
it over. · 

A. It turned it over on the right side f 
A.. Yes, sir." And later (R., 121). 
'' Q. Did any other car come by and hit any portion of the 

Grant Faulkner car after the Baptist car had turned it over 
on the right hand side? · 

A. Yes, sir, a car passed there and struck the fender.'' And 
'' Q. Did the second car do any damage to Grant Faulkner's 

car other than strike the fender Y · 
A. No, sir.'' 

On cross-examination .(R., 131), he stated as follows : 

"Q. Had Grant's car been moved when the seco'nd car had 
hit itf 

.A .• No, sir." And later (R., 133). 
'' Q. Had the Faulkner car been moved at all when the sec-

ond car hit it? · 
A. No, sir. 
Q. It had not been moved at all T 
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A. No, sir. 
Q. Now, Ed, do you kno'v Charles Carter! 
A. I just know him when I see him. 
Q. He testified here today that when he got there the car 

had been pushed down or pulled down, or s-omething; any­
way, it had been moved, and that the second ~ar came along 
and hit it after it had been moved; is he mistaken about that 1 

A. Yes, sir. The car had not been moved. 
Q. How is that? 
A. The car hadn't never been moved when the second ear 

came along. 
Q. It had not been moved! 
A. No, sir. 
Q. So Charlie Carter is mistaken about thatY 
A. Yes, sir. 
Q. What part of the Faullmer car was hit, Ed! (R., 134.) 
A. Do you mean the first time Y 
Q. No, the second time? 
A. It just hit the fender.'' l-Ie then stated that at this time 

he 'vas ten or twelve yards south of the road in the field and 
'' Q. Had you examined the Faullmer car before the second 

ear came along? · 
A. No, sir, not particularly. 
"Q". Then, how do you lmo'v it didn't do any damage. 
A. I don't think it done any dan1age. All the damage was 

done by the first car. 
. Q. How are you so sure about that? You said it hit the 

fender ; did it pass on the other side of Grant's car from you, 
or on the same side of Grant's car that you were on¥ 

A. Passed on the other side. 
Q. How do you know it hit the fender? 
A. I didn't see nothing there for it to hit but a fender. It 

was hanging off. 
-Q. You say you had not examined the Faulkner car at allY 
A. No, sir. · 
Q. You don't lmow what it hit do you' 
A. I think it hit the fender. 
Q. Are you pretty sure of that, too 7 
A. Yes, sir. 
Q. Which fender did it hit? 
A. The left fender. 
Q. Front or back 1 
A. The back. That is where it was torn off. . 
Q. Charles Carter testified it hit the left front fender; whi~h 

is right? · 
A. That .is the only fender that was scarred on the left. 
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Q. You don't"mean to say that the left front fender is not 
bent! 

A. The whole fender on the left side. 
· Q. 'Vhich did it hit-the left front or the left rearf 
· A. I don't know whether the front or the hind one, but I 
think the hind one.'' 

It is seen that these two witnesses by whom the plaintiff 
attemp_ted to show the injuries received by the second impact 
present entirely different versions, and from their statements 
it is apparent that they were not in a position to see the sec­
Qnd collision an_d that they kne'v little about it. The defend­
ant's "ritness, Hiawatha Towles' testimony is much more 
e!edible and presents still another view of the second colli­
Sion. 

Direct examination (R., 225). 

"A. Yes, sir. I went where Faulkner was lying out in the 
field, and pretty soon, in four or five minutes, another car 
came and hit the Faulkner car. 

Q. Where was the Faulkner car when the other car came 
byY 

A. In the road. 
Q-. Where was it in the road f 
A. I guess on the Baptist side. 
Q. What did the other car do to the Faulkner ea.rf Did it 

change its position any? 
A. Yes, sir, it pulled it a foot or two, after he hit it, he 

.scrambled around there and he got out from it. I couldn't 
... ··say whether it was the bumper or fender, but he got out and 

stepped down to it. 
Q. The Faulkner car was in the road near the center when 

the third car came by f 
A. Yes, sir.'' 

All of the other testimony upon this subject tended only to 
confuse the extent of the injuries received by the Faulkner 
automobile after the collision with defendant's automobile. 
The second collision was of sufficient force to be heard a quar­
ter of a mile off (R., 241), and at the time it was brought to 
trial the auton1obile was "torn all to pieces". (R., 295.) 

The plaintiff strongly contended that the scars and dents 
on the left front door of the Faulkner automobile showed that 
it was run into by the Baptist car. However, this fact is se-
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riousiy questioned by the plaintiff's own witness, J. ·A. Cole 
(R., 49), as follows: 

'' Q. Now, Mr. Cole, the injury to the side door of the Faulk­
ner car would indicate that it was struck a blow straight down 
like that (illustrating), 'vouldn't itY 

A. In the top of the door¥ 
Q. Yes7 
A. It seemed like it got that when it turned over. 
Q. The. top of the left-hand door is bent do·wn by a;...blbw 

from above, i8n 't it f 
A. Yes, sir. 
Q. You say it seems it got that when . .it turned over' . 
.A. It seemed so. · 
Q. Haven't you testified it seemed in your opinion, it turned 

back on the right side' 
A. Yes, sir, but it kept on over 'vhen it turned clear over. 

It turned bottom side upwards, and when it struck the other 
'vay, it seemed like it caught the lick straight down from the 
top of the door.'' 

I 

In addition to the fact that the Faullmer car was in a sec-
ond collision, it 'vas hauled from the scene of the accident 
seven Iniles to the town of Boydton, then made two trips of 
thirty-five miles each -way between Boydton and South Bos­
ton, requiring four loadings and traveling a distance of one 
l1undred and fortv miles in the interval hehYeen the collision 
and the view by ·the jury, and exposed to the elements for 
n1onths (R., 18) in the meantime. 

The general rules governing the admissibility of such evi­
dence is stated in 22 C. J. 769 as follows: 

''Any article made important by the evidence or by the 
nature of the investigation may be produced for inspection, 
or "There the circumstances ·are such that it cannot be or 
should not be brought to court, it may be inspected at the 
-place 'vhere it is to be found. Inspection evidence of this 
character may range over any line of human activity, as build­
ing or mechanical trades, the medical or surgical profession, 
or nautical affairs. .A frequent application of the rule is 
found in the production of the tools. or imple1nents with which 
a 4Certaln act was or is claimed to have been done, or the 
clothing which was worn by a person at the time of an occur­
rence in controversy. In order that articles may be so intro­
duced they must be satisfactorily identified, and it must also 
be sho~vn to the satisfaction of the Court that no such 81.tb-
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stootiaJ, cha;n,_qe in the. articles exhibited as to render the evi­
dence misleading has taken place." (Italics supplied.) 

And in 10 R. C.· L. 992, it is stated: 

''As a preliminary to the introduction of any object in evi­
dence, it must appear, however, that it has not sustained or 
undergone any change by reason of lapse of time or other­
wise, since the time in issue.'' 

And it is respectfully submitted that the admission of this 
evidence is prejudicial error. A view of the automobile was 
had for the sole purpose of permitting the jury to reconstruct 
the collision from the injuries shown on ,it. This would be 
difficult under any circumstances, and aside from the fact of 
a second collision, we believe impossible in this case. The 
plaintiff's theory was· that the automobile was struck in its 
left front door by the front of the defendant's car, but by his 
own witnesses, J. A. Cole (R., 49), and F. W. Carpenter, Jr. 
(R., 104), it is shown that this door received a severe injury 
in s9me other manner (perhaps by the automobile being 
turned over). In addition to this, the numerous loadings and 
unloadiilgs of the car and the long trips upon which it was 
hauled, as well as the length of time elapsing between the ac­
eident and the view, would indicate material changes in the 
condition of the car. The evidence was that the car was ~ 
complete wreck. How it received its injuries was not satis­
factorily explained and almost every statement regarding how 
it received them was controverted. Even the experts did not 
agree~ We realize that the admissibility of such evidence is 
largely within the discretion of the trial court, but this dis­
cretion must be held within bounds, and when the evidence 
clearly shows that it was not admissible due to material 
.changes since the collision; the trial court's error should be 
-corrected. 

An automobile is a.n intricate piece of machinery, strong in 
parts necessary for'high speeds and comfortable riding, but 
not built to ~ustain the forces of a collision. If these two 
automobiles were each traveling at a speed of 35 miles an 
hour. as stated, the speed of the collision was sufficient to hurl 
an object through air, and without an accurate lmowledge of 
their structure, component parts, relative speeds, angles at 
which they struck, Vlhether or not the motors were pulling, 
and the specific pull of each and many other details not as­
certainable in this case, it is impossible to reconstruct the 
collision from a view of thetn. To introduce one .of them iu 
evidence invites the jury to the realm of speculation on per-
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haps a minor injury that could be easily explained were it 
called to the attention of the litigants, but was not seen among 
the hundreds of possible details. \V e have been unable to find 
a decision of this court dealing with exactly this point, but 
in view of our decisions, this question should be governed by 
the same rules as those governing a view of the scene by the 
jury. . 

In Noell vs. Contmonwealth, 135 Va. 600, 115 S. E. 679, 1t 
is stated: 

'' "\\7hether we regard the proceeding as the taking of evi­
dence or merely as an explanation and illumination of the 
testimony given or to be given in court, no one can doubt that 
it is expected and intended to have a material bearing upon 
the conclusions reached by the jury. Indeed, it is perfectly 
well settled by our own decisions that a view ought never to 
be granted unless the court is satisfied that it will be of ma­
terial aid to the jury in passing upon the evidence. Nor can 
we agree with Prof. Wigmore, and other authorities holding 
that the view, so far as the question of the presence of the 
accused is concerned, is like a consideration of the evidence 
by the jury after they have retired to their room. Nothing 
can be lawfully considered there unless it has been regularly 
brought to the attention of the jury in court during the eourse 
of the trial and in the presence of the accused.'' 

The right to a view is not an absolute right of a litigant, 
but rests in the solmd discretion of the trial court, subject to 
review under proper circumstances and as said in Lorillard 
Co. vs. C~J, 127 Va. 734, 104 S. E. 384: 

"We have reviewed most of our recent decisions on the 
subject of views by the jury, and while there is some varia­
tion in the language used in the different cases, we are con­
tent to rest our conclusion on the statement that the propriety 
of ordering a view lies largely in . the discretion of the trial 
court, which should only grant it when it is reasonably cer­
tain that it will be of substantial aid to the jury in reaching 
a correct verdict, and that its decision refusing a view will 
not be reversed unless the record shows that it did appear to 
the .trial court that such vie'v was necessary to a just decision, 
and that the ·statutory provision for expenses in a civil case 
\Yere con1plied with. Code No. 6013.'' 

If this court will reverse a decision refusing a view whe:ri 
the record shows that it was nooessary to a just decision, it 
should equally reverse a decision when the record shows that 
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a view of an object would be misleading and confusing and 
that the object was not in the same condition it was at the 
time in controversy, which is in accordance with the follow­
ing expression in Chesapeake and Ohio Ry. Co. vs. Nickel~ 
157 Va. 382, 161 S. E. 248, 252 : 

"Another very important reason why the view was not 
necessary ·was that the evidence conclusively showed that at 
the time of the trial the crossing was in first class condition .. 
This is shown by the plaintiff's own witnesses. V\7here the 
condition of the premises have been changed the jury would 
receive no benefit from a view.'' 

It is therefore respectfully submitted that the court com­
mitted prejudicial error in allo·wing the jury to view the auto­
mobile of the Plaintiff's intestate. 

(d) The cou.rt erred in pennittin.rJ B. L. Smithson to tes­
tify in re,qa.rd to statement.~ matle by the ~ditness, Cha.rlie Car­
ter. 

Charlie Carter, a witness for t"he plaintiff, testified. that at 
the time of the collision, he was in the old road parallellinp: 
the highway, about ha.lf way betw·een Liberty Church and 
Finchley (R., 65); that frmn where he 'vas standing in tho 
dirt road, he could see the scene of the accident (R., 75) ; 
that he was on the ''second rise from Finchley'' (R., 315) .. 
Fron1 an inspection of the record, it will be seen that while 
this man claimed to know a great deal about the collision, 
his testimony contained glaring discrepancies and he was con­
tradicted in n1aterial particulars. It was he who testified that 
the left front fender of the Faulkner car was struck by the 
third automobile (R., 74), which was contradicted by Ed 
Wade, the occupant of the Faulkner car, who testified that 
the third automobile struck the left rear or back fender (R., 
135). Wade also testified that when the thi~d car passed, 
the .Faulkner car had not been moved (R., 133), but Carter 
testified that the Faulkner car had been 1noved at that time 
CR., 78). These two colored men were the principal witnesses 
for the plaintiff. 

J. A. Creedle, a n1erchant at Finchley, testified that an 
automobile on the highway could not be seen from the point 
'vhere Charlie Carter claimed to have been standing (R., 237 
and 245). The plaintiff thereupon recalled Carter and upon 
1Jeing recalled, he testified that he was ottt-t of the roacl (R., 
314), out on the soil ground (R., 317), although~ as before 
pointed out, he had previously testified that he 'vas in the 
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road. 'Vith Carter discredited by his own testimony and that 
of Mr. Creedle, the court permitted B. L. Smithson, a deput1, 
sheriff of the county, to testify that in company with collilsel· 
for· fhe plaintiff, he and Carter had been to the scene ot·the 
accident; that Carter pointed out to him the place where he 
claimed to have been standing at the time of the collision ana· 
from that point the place •where Garter said the wreck oc­
curred 'vas in plain view (R., 321). It will be noticed, how­
-ever, that 1\Ir. S1nithson \vas unable to fix the location of this 
point where Carter told hhn the wreck occurred by any land-: 
mark while testifying before the jury and there is nothing in 
the record to show that the place pointed out by Carter is 
where the collision actually occurred. 

The witness, 'Carter, had been discredited; he had changed 
his testimony in regard to where he was standing and in other 
particulars he had been contradicted by the plaintiff's wit­
ness, Wade, who was an occupant of the Faulkner automo­
bile, and 1\lr. Smithson was permitted to testify that from a 
-point shown him by Garter as the place where he was stand­
ing, he could see another point which Carter designated as 
the scene of the collision. IIe was unable to even describe 
the point of collision shown him sufficiently for the jury to 
identify it. The testimony of this deputy sheriff was ob­
viously offered for the purpose of bolstering up the testimony 
of Carter, but it does not even have the merit of being evi­
dence as to Carter's reputation for truthfulness. It was sim­
-ply and -purely hearsay evidence, and not only that, it was 
given while the witness, Carter, was present to testify him­
self and, in fact, after he had testified. 

It is respectfully submitted that the testimony of this wit­
ness was inadmissible and prejudicial to the defendant. We 
regard as applicable the ruling laid down by the court in Vir­
.Qinia db Tenn. R. R. Co. vs. Sayer, SJ.I!Pra: 

"The Court erred in ad1nitting the evidence, and it is our 
province, without speculating how the evidence might have 
affected the minds of the jury, simply to declare it inadmis­
sible, and for this error of the court to reverse the judg­
ment • ~ ~." 

THE SECOND, THIRD AND FOURTH ASSIGNMENTS 
OF ERROR. 

As before indicated, the plaintiff apparently based his case 
upon ·what is known as the "Family Purpose Doctrine". 
Prior to each trial of the case, counsel for the defendant of­
fered to file an affidavit denying that the defendant owned 
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the automobile, but .the court refused the motion of counsel 
and the defendant excepted. The testimony of the defendant 
to. the effect that the automobile belonged to his wife was re­
jected by the court, and a.t the conclusion of the evidence the 
court granted Instruction No. 2 on motion of the plaintiff, 
which is as follows: 

''~he Court instructs the jury that the law of this State is 
that where a father maintains an automobile for the comfort, 
use and convenience of the members of his family, as well 
as for the use of himself and his business and for his pleasure, 
and· such automobile is driven by members of his family with 
his knowledge and expressed or in1plied pennission, the father 
becomes liable for any injuries caused by the negligent oper­
ation of such automobile by such members of his family.'' 

The defendant excepted to the giving of the foregoing in­
stru.ction and offered Instruction No. F which told the jury 
that before the plaintiff could recover, he must prove that 
the operator of the automobile was the agent of the defend­
ant and that she was driving the automobile on his business 
in the scope of her employment. But the court refused to 
grant Instruction No. F, and the defendant excepted. 

In view of the fact that these three assignments of error 
involve the ."Family Purpose Doctrine", they will be con­
sidered together. 

Thet·e was no evidence showing that the ·operator of the 
automobile was defendant's agent. 

W. G. Baptist, called as an .adverse witness by plaintiff 
(R., 7), testified as follows: 

''Q. You are Mr. W. G. Baptist, the defendant in this suitf 
A. Yes. 
Q. It is a fact that the car involved in the accident in which 

Grant Faulkner lost his life was registered in your name t 
A. Yes. 
Q. The licenses were also obtained by you in your name? 
A. Yes. · 
Q. And had been for several years Y 
A. Yes. 
Q. Now, Mr. Baptist, it is further a. fact that you main­

tained this car for the use and benefit of your family, at their 
will and desire f 

A. Yes.'' And (R., 8): 
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'' Q. You used this car yourself, when you wanted it, and 
any member of the family, your wife and daughter and par­
ticularly Miss Marjorie Baptist used it 'vhenever they wanted 
it if you did not have use for it yourself! 

A. Yes, sir.'' 

This evidence was admitted over the defendant's objection 
and later the court refused to admit the following testimony 
of the defendant (R., 302) : · 

''Q. Please state how you acquired title to this automobile? 
A. Well, I think I stated before that the car was really a 

present to my wife. 
Q. From whom 7 
A. From her brother .. 
Q. Who was he 7 
A. B. 0. Cone in Richmond. The car was given to her, I 

think in 1929, Christmas, 1929, but, of course, we all used the 
car, used it as a family car, and I hardly ever used the car 
myself. I have never used the car without asking my wife 
or my daughter. I didn't kno'v when they wanted to use it, 
and I did.I1 't 'vant to keep them from using it if they wanted 
it. 

Q. The car 'vas registered in your name f 
A. Yes, sir. 
Q. ·But it was given to your wife by her brother? 
A. By her brother. 
Q. She claimed it as her automobile 1 
A. Well, I don't kno,v. She always used it. 
Q. I believe you stated you hardly ever used the automo­

bile yourself without asking her? 
A. No, because I had another car and used that. 
Q. So then, this automobile was used almost exclusively 

by Mrs. Baptist and the other members of the family Y 
A. Yes, sir, more so than by anybody else. I didn't use 

it very often and I didn't come down here today in it; I 
had to get somebody else to bring me. 

Q. Mr. Baptist, are you able to explain why this auto­
mobile was registered in your name? 

A. vVell, I· don't kno'v that I am. I had a ca:~, an old car 
and it was not any use to me, and Mr. Cone phoned me, or 
I knew that they were going to give this car to my wife, 
and I had no use for the old car, and I said that they had 
as well let it go in for what it was worth, and I don't know 
what they would get for the old car or 'vhat they were al-
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lowed for the old car. I didn't know about the trade being 
made until he told me. 

'' Q. Who attended to the registration of the car and the 
license¥ 

A. I got 1\'Ir. Park to do it. 
Q. vVas Mr. Park the dealer from whom it was bought! 
A. Yes, sir. 
Q. And he looked after it! 
A. Yes, sir. 
Q. Did you ever tell your wif.e in whose name the car wast 
A. It was sent up there with a card on it from her brother. 

Mr. Park drove it up there one morning before she got up, 
and when she got up it was sitting in the yard with a card on 
it. 

Q. Do you kno'v whether Mrs. Baptist ever knew that this 
automobile was registered in your name·? 

A. Certainly, she knew it \Vas registered in my name. 
Q. You think that she did "I 
A. I don't know that she did. I don't remember her ever 

asking.'' 

It is seen from the testimony that the automobile in ques­
tion 'vas o'vned solely by l\Irs. Baptist and while it is true 
that the defendant assented to a question that he maintained 
this car for the use and benefit of his family at their will 
and desire, there is no evidence to show of what this main­
tenance consisted or in what capacity he acted. It may be. 
that acting as agent for the donor, ~1r. Cone, he saw that 
the automobile was kept in proper; repair and lVIr. Cone 
paid the bills, or his statement could consistently hav·e meant 
that when his wife and daughter were not using the auto­
mobile, he sa'v to its housing, repair and filled it with gas 
and oil for his wife and she paid the bills. One thing is 
shown, and that is that the wife not only owned the auto­
mobile, but exercised complete dominion over it. The de­
fendant owned another automobile and never used the one 
in question without the special consent of his wife or daugh­
ter, and that seldom. 

These facts present the questions whether or not the so­
called ''Family Purpose Doctrine'' is the law· in Virginia; if 
so, is the ownership of the automobile necessary to invoke 
this doctrine; and even if not, do the facts of this case come 
within such doctrine Y 
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. F a;m.ily Purpose Doctrine. 

The theory of the so-called family purpose doctrine· is 
stated in Blashfield 's Cyclopedia of Automobil~· La,v, page 
1464,. to be as follows: 

''The rule supported by the weight of authority, is that, 
where one provides an automobile for the purpose of fur­
nishing members of his family outdoor recreation, and for 
general family purposes, the use of the car for such purpose 
by a member of the family is within the scope of the owner's 
business, analogously to the furnishing of food and clothing 
to the family or ministering to their health, and that a child 
or other member of the family, other than the owner, who 
drives the car while containing other members of the family, 
for their convenience and pleasure, 'vith the general consent 
of the owner, may be regarded in so doing as so carrying 
out the purpose of the owner, and for which the car is main­
tained, as to render the owner liable for the negligent driving 
of the child or member of the family on the principle of 
agency.'' 

The facts of the Virginia cases upon this subject are as 
follows: 

In Cohen vs. JJ!eaclor, 119 Va. 429, 89 S. E. 876: 
''As to the liability of J. Cohen, the material facts, and 

consequently the controlling principles, are wholly different. 
He was the owner of the car, but was not present ttnd did not 
know that his son, E. H. Cohen, was making the trip which 
resulted in the accident. 

The testimony of the younger Cohen, which in this re­
spect is not contradicted, is that the Cohen family had just 
returned from Big Stone Gap; that he had driven them in 
the car; .that on his return he left his 'father and mother 
and family' at the store (me-aning his father's store); that, 
with his two small brothers, he had started to put the car 
up when he met two friends whom he invited to go with 
him for a ride; that they accepted and he was taking them 
to,vards West Norton when he struck the horse ; that he sup­
posed his father thought he had taken the car to put it up; 
and that his father did not know that he had the car out 
at that time. It further appears that E. H. Cohen, up to the 
time of the accident, had done practically all of the driving 
of the car for his father and the family. 
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In this state of the evidence we do not think the judg­
ment against J. Cohen can be upheld." 

It is seen that in this case then were the required elements 
of ownership, general family usage and implied consent. 

In Blair vs; Broadwater, 121 Va. 301, 93 S. E. 632, L. R. A. 
1918A 1011. The facts are these: 

''The evidence showed that Broadwater bought and kept 
the car for use and pleasure of himself and family. He was 
a deputy sheriff, and also used the car sometimes about the 
discharge of his official duties. The daughter was a careful 
·and experienced driver, and on the day of the accident she 
sought and obtained permission from her father to use the 
car that afternoon for the pleasure and entertainment of her­
self and her cousin. '' · 

This opinion also states that the daughter operating the 
car was nineteen years of age, and liability upon the father 
was denied. 

In Litz vs~ Harmarn, 151 Va. 363, 144 S. E. 477, the facts 
were: 

''The uncontradicted evidence is that the defendant owned 
the automobile which he kept for family purposes; that they 
drov-e it out frequently; that they used it for pleasure, as 

. well as business. One witness said that he had never seen 
the defendant driving it; that he spent a great deal of his 
time away from home; that some ·Of the defendant's children 
drove it, and that the def.endant did not keep a hired chauf­
feur. The testimony of the son of the defendant, who was 
driving the car at the time, is thus summarized on this point 
in the petition for the writ of error: 'That he was driving 
the car at the time of the accident and had been in the habit 
of driving the car; that some people who were at a camp near 
Tazewell wanted some groceries brought down there, and 
asked his mother to bring them, and it was at her request 
that he took his mother and sister, and got the groceries, 
and drove down to the camp to deliver them, and on their 
return the accident happened; that the car was bought and 
maintained by his father, partly for such errands; that at 
the time he was testifying he was 22 years old, and a.t the 
time of the accident he lacked a. few days of being 21; that 
he had been down to camp near Tazewell to take some food 
to some girls there; that a boy by the name of Gillespie 
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called up his mother, and said that the people at the camp 
\Vanted some food, and that his mother stated they would 
·take it down; that his mother got the food at one of the 
stores; tha.t his father did not know that he was driving 
the car on that occasion; and that he was not on any errand 
or mission of any kind or business for his father." 

It also appears that another of the defendant's daugh­
ters was· at the camp to which the· groceries had been so 
carried by her mother, and the opinion of the Court is de­
livered as follows: 

''The discussion might be prolonged and citations multi­
plied, but we shall content ourselves with saying tha.t we 
agree with the Judge of the trial court in holding that, under 
the facts in this case, the 'family purpose doctrine' applies. 
The automobile was being used a.t the time by three members 
of the family of the defendant (wife, son and daughter), for 
the purpose for \v4ich it had been bought, under the implied 

. authority of the defendant, so as to make his son, the driver 
of the machine, for the· time being, his servant and agent. 
The doctrine of respondent superior applies here under the 
conceded facts.'' 

The facts in G1·een vs. Sn~ith, 153 Va. 675, 151 S. E. 282, 
were: 

"J a.m·es Smith 'vas, at the time of the injury a young man 
17 years of age, about 6 feet 3 inches tall, and \veighed ap­
proximately 175 pounds; and for 4 or 5 years had been at­
tending the Danville· :Military Institute. This school had 
opened for the session 1927-28 during the week prior to Mon­
day, September 19, 1927, on which day Earl Green was· in­
jur·ed; and Sam P. Smith had entered his son therein again 
as a five day boarder. That is, he boarded and roomed 
at the school from 6 P. 1I. on Monday until 4 P. J\.I. on Sat­
urday and spent the week-end and his Monday holiday with 
his father. Monday is the regular weekly holiday at this 
school. James Smith spent Sunday night at his father's 
home in pursuance of his arrangement as a five day boarder; . 
and on Monday morning used his father's automobile to carry 
some of his clothes to a· pressing club to be cleaned and 
presse_d and to take some of his clothes to Danville ~Iilitary 
Institute to be laundered, as his laundry was done at the 
school. About 10 A. M., while he· was driving his father's 
automobile, and was on his way from the pressing club to 
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the school, he ran over and seriously injured Earl Green 
in front of his parents' home. 

''The other facts and inferences which might be properly 
drawn therefrom appear from the evidence of James Smith 
and his father quoted below: 

James Smith on direct examination testified~ 

Q. Did you tell your father what you wanted with the cart 
A. Yes, sir. 
Q. Did he give you permission to take it 1 
A. Yes, sir. 

On cross examination, James Smith testified: 

Q. "Where did you get the key from when you borrowed 
your father's automobile¥ 

A. lVIy father was at the pump house where he is employed 
and I got the key from him at the pump house. 

Q. Did your father keep the keyl 
A. Yes, sir. 
Q. As I understand, you tell Judge Aiken that you bor­

rowed the car so you could take some clothes that you 'vanted 
to get pressed to the pressing club and to take a package 
to school? 

A. Yes, sir. 
Q. When did you expect to get back home? 
A. I expected to stay over at the school a while and I was 

going back before 12 o'clock that day. 

Sam Smith on direct examination testified: 

Q. Have you been sending your boy to the Danville Mili­
tary Institute several years~ 

A. Yes, sir, ever since Col. Kemper has been ther~. 
Q. What is your plan about his going to school, does he go 

out there as a sort of boarder~ 
A. Yes, I board hhn out there from ~Ionday night to Sat-

urday ·evening. 
Q. He has a room out there f 
A. Yes, he has a room out there. 
Q. Keeps his clothes and personal effects out there so as 

to make himself at home for the greater part of the week~ 
A. Yes, sir. 
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Q. Every summer, I suppose he brings his things home f 
A. Yes. 
Q. Takes them back at the beginning of the session Y 
A. Yes, sir. 
Q. Do you require him to go to school? 
A.. I hope so. 
Q. On the 19th of last September 'vas it according to your 

orders· that he took your car and took his things out to school! 
A. Yes, sir. 
Q. Taking such things along as he would need for his use 

out there as a boarder Y 
A. Yes, sir. 

On cross examination Sam P. Smith testified: 

Q. Judge Aiken asked you 'vhether or not it was according 
to your orders. I wish you would tell the court and jury 
how he came to get the car that day Y 

A. He wanted to go over and carry some clothes to Robert 
a.nd some other things over there to the school-you know 
they do the "rashing over there, and his clothes 'vere washed 
there, and l1e 'vanted to go over there to have them pressed 
and washed. 

Q. Ho,v did he happen to get the car? 
A. I gave him the key. 
Q. Did he ask you to give your permission so that he could 

use the car to go over there for that purpose¥ 
A. Yes. 
Q. And when you tell Judge Aiken it was according to 

your orders you mean that you consented to his using the car 
and loaned it to him? 

A. Yes. 
Q. What time did you tell him to come back? 
A. He would be back at 12 o'clock-dinner time. 

On re-direct examination, Sam P. Smith testified: 

Q. W11en I said your orders I did not mean you ordered 
him to do anything like an officer in the army orders soldiers. 
What I meant to ask you was whether or not you !·equired 
your son to go to school out there? 

A. Well, I tell you, he got to be a mighty big boy and I 
didn't think Miss Rosa Brimmer could handle him like she 
ought to. 

Q. So you required him to go out there. As your son 
and as his father, you required him to go to school? 
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A.. Yes, sir. . 
Q. .And you required him to board out there t 
A. Well, my wife died and it was better for him to be out 

the-re, and Col. advised me that it was better, he would be in 
study hall every night and that it was best for him. 

Q. So you required him to board out there Y 
A. Yes. 
Q. And incidentally you required him to take such things 

along as he needed Y 
A. Yes. 
Q. And he was doing this at the time· that he unfortunately 

hit this boyt 
A. Yes. 
Q. All that 'vas according to your general wishes for his 

educationY 
A. Yes, sir." 

In discussing this evidence, although not deciding the case 
directly upon the point, this court said: 

"The cases holding for and against the father's liability 
for the negligence of his minor son 'vhile driving his auto­
mobile with his permission, express or implied; uniformly 
hold that the father, in the absence of negligence on his 
part, is liable only where the son is acting as the agent or 
servant of the father and within the scope of his authority 
or employment ; but they are in irreconcilable conflict as to 
the circumstances under which it is held that the son is acting 
as the agent or servant of the father and within the scope 
of his authority or employment. The authorities are not 
reconcilable, and no good ·purpose can be served by a review 
of them here.'' And 

"The advent of the automobile has no magic power to 
change and rewrite the common law with reference to the 
liability of a father for the neg·ligent use of an instrumen­
tality which he permits his minor son to use; and if ex"" 
perience has demonstrated that the use of automobiles re­
quire that the owner of the automobile be held liable for 
the negligence of his minor son, or other persons, using 
his automobile with his permission in cases in which he would 
not be liable were the son or other person, using some other 
instrumentality owned by him, the change should come, we 
think, by the act of the Legislature and not by judicial pro­
nouncement, as has been done, in New York. See Section 
59 C. 54 Laws of New York, 1929." 
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From the closest -e.xa1nination we have been able to mak~ 
of the facts of these cases and the expressions of the court 
therein contained, we are able to reach but the one conclu­
sion that this court first repudiated the so-called "Family 
Purpose Doctrine''; then accepted it; and has now over­
ruled it, as has been done in other jurisdictions. The ele­
ments of this doctrine are a family; the ownership and main­
tenance of an automobile by a memb~n· thereof, perhaps the 
head of the family; and the use of the automobile by some 
n1ember 9f the family, other than the owner, with the owner's 
consent either expressed or implied, for son1e family busi­
ness or pleasure of a member thereof. .All of these require­
ments are present in each of the Virginia cases. In the most 
recent case, cited last above, the father was certainly the 
head of a family; the son was actually residing at his home 
and 'vould continue to do so until at least six o'clock that 
evening; he was using the automobile with the express con­
s-ent of his father, who owned a.nd maintained the same; 
and the son was using the automobile for both frunily pur­
poses; delivering clothes to be cleaned and pressed and others 
to be 'vashed, and his own pleasure and convenience to stay 
around school until his dinner time. .And it is seen that the 
court disregarded the family purpose doctrine theory entirely 
and searched the record only for facts tending to prove agency 
a.s has heretofore been so long recognized. We heartily agree 
'vith the statement that if any such liability is proper, it 
should be imposed only by the Legislature; otherwise, we 
shall have various interpretations and confusions for years 
to come. Our Legislature. has imposed an in rem liability 
upon the machine by Sec. 2146 Code of Va., and in compa.ri­
son it would seem that the family purpose doctrine would 
more appropriately be adopted in the same way. 

It is .respectfully submitted that no agency 'vas shown be­
tween the driver of the automobile and the defendant; there­
fore, the judgment should be reversed ·and this case dis­
missed. 

Defendamt 's O'Wnership of .A·uto·mobile. 

If this court should go back to the ruling of Litz vs. H ar- ' 
'man, 151 Va. 363, 144 S. E. 477, still this judgment should 
be reversed upon the ground that the ownership of the auto­
mobile in question was not in the· defendant, and such owner­
ship is a required elen1ent of the family purpose doctrine. 
It is seen that all the cases upon the subject recognize owner· 
ship as one of the necessary elements of the family purpose 
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doctrine. The court refused to permit ~he def€ndant to file 
a.n affidavit denying ownership- as: provitlea. by ·=Section 6126 
Code of Virginia. · The plaintiff's objections to the filing 
of this affidavit 'vere that it was· in nature of --a plea in abate­
ment and could not be filed with the grounds ·of defense 
after demurrer; that it was inconsistent with other pleas; 
that if plaintiff's claim were defeated -for this rea'son, the 
time had elapsed in which he could sue tlie person respon.: 
sible; that registration of the aut6mobile in his name 'vas 
conclusive proof that the defendant ·was the o'\\rner there..: 
of; and ~hat it 'vould be prejudicial to plairitjff to permit 
the filing of the affidavit "rhen offered. ·~e statute and the 
reason for it gives a complete answer to ~he 'first contention; 
ownership is a matter of proof and questioned by a plea in 
bar, not in abatement, and to be proved as any other fact 
or defense. · The· statute ''ra.s p'assed to give the plaintiff 
notice in advance· whethe·r or ·not this defense' would be of­
tered in order that the plaintiff could hav·e his testimony 
accordingly. We are uhable to point out inconsistency in 
the pleas; but be ·it so, since the abolitibn: of special de_; 
murrers, it is ser\ously doubted '\vhether -the objection of 
duplicity even in a declaration can be raised, but if this 
ca.n ·be done in· such case, it may be cured by separate counts 
in the declarations. Burks' Pleading anq Practice, p. 906.: 
These grounds· of defense being separately pleaded, it is 
proper. The fact that the time had passed in which the plain-' 
tiff could sue the real o'vner has no bearing· ripon this case; 
A plaintiff ~s giv(m'the right to bring his taction vrithin twelve 
months and if he chooses to wait until the last day, this 
--should not bar a litigant of his defense. ~he fact that the 
filing of the affidavit may have been to the plaintiff's preju­
dice is equally true to the defendant's right. Here the named 
defendant is not the one in real interest, in fact, this de­
fense Inay operate to the detriment of his '\vife and it ma.y 
not have been to his inte'rest to disclose the real . o'vnership 
of the automobile. It is submitted tha.t urider the circum_; 
stances the court should have· permitted the affidavit to be· 
tiled. · 
~ .\Ve are unable to find from either our statutes or decisions 
that the registration certificate is conclusive proof of o'vner­
ship iu the operation . of the family' purpose doctrine or· 
othetwise. However, a similar case is Cewe vs. Bhu.minski 
(Minn.), 233 N. ,.~l. 805, in which a husband purchased an au.:. 
tomobile, and had it registered in his wife's name and she­
signed a chattel· mortgage to secure the unpaid portion of 
the purchase price.·· On the night .. of the accident the husban? 



'\V. G. l~aptist v. G~a?t Faulkn~r ~~ A~~r. 3~ 

had not been home and was leaving a roadhouse 'vith others 
in the car. He ran into a train· and 'vas killed. This ·was 
a suit by the occupant of the car. · The family of the de.:. 
~eased consisted only of his wife, who 'vas not present. at the· 
time of the accident, and it was attempted to hold the wife 
liable upon the family- purpose doctrine; The court said: : 

"The sole circumstance furnishing for plaintiff's position 
a factual basis which comes anywhere near ·being arguable is 
that the. machine was registered in defendant's name rather 
than her husband 's;· and that she signed a ·chattel mortgage 
.securing the unpaid portion· of the purchase price. Why the 
:husband put the title in her name .and caused the car to be 
so registered does not· appea-r. ··-The transaction was his in 
real substance. It was not at all that of- his 'vife, save for 
the mere form of· the title documents. ·The husband alone 
procured, furnished and maintained the car ·for whatever use 
anybody made of it. The wife had no active participation in 
the transaction at any point. Her passive holding of title 
was not enough to charge her with liability for her husband's 
lethal negligence. 
· Putting aside the circumstance that defendant was not 
the head of her family-it remains ~that she- had nothing to 
do with providing the automobile or maintaining it for family 
use. There is no evidence that she· possessed or claimed any 
right of use or control independent of her- husband. The 
family automobile rule is an application of one of agency; 
1·espondent superior. -It has been extended to unusual limits. 
~ Minn. Law. Rev. 79. But none of the cases furnish any 
justification for further extending it so as to impose liability 
upon a wife upon the sole ground that ·legal title of the car 
'vas placed in her by her husband. 0ur own cases are col­
lected in Dunnell ts Minn. Digest (2nd Ed.)- #58346. The au­
thorities else,vhere are collected and reviewed in the anno=­
tation of Watson vs. Bu!·ley, 64 A. L. R~ 83. '' 

I .. •• 

For these reasons it is respectfully submitted that the 
court should have permitted the defendant to file the affi.: 
da.vit denying··ownership of th~ ·a:trtomobile. -

Does This Case Co·me Withvn the F(}Jmily Purpose Doctrinef . . 

While this question is closely related to the assignment of 
error based upon the insufficiency of the evidence, in view 
of the fact that the ·present status of the ·Family Purpose 
Doctrine has just been ~onsidered, it is 'deemed proper to 
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follow that discussion with the views of the defendant upon 
the sufficiency of the evidence showing his liability under 
the facts of this case even should the court adopt this rule 
of law. 

E\"ea should the ·action of the trial court be sustained, the 
facts of this case do not sustain the family purpose doctrine. 
In the absence of such an affidavit, there was an affidavit 
:filed denying that the defendant operated or controlled the 
automobile at the time of the injury. The negligence upon 
which the plaintiff bases his action is that defendant's car 
was lieing operated to its left of the center line of the high­
way as prohibited by Sec. 2145-( 4) Code of Virginia. This 
act is prohibited to any person driving a vehicle. The owner 
of such vehicle is not mentioned. Therefore, to fix liability 
upon the defendant, agency must be shown under the estab­
lished rules of agency or upon the so-called family purpo~e 
doctrine, \Vhich latter the plaintiff attempted to do. The 
notice of motion refers to the automobile in question as ''your 
automobile" and makes this statement, "at the time of said 
collision your said automobile was a car supplied by you for 
the use, pleasure and convenience of your said family", but 
nowhere makes the specific allegation tha.t the defendant was 
the owner thereof. If these allegations are sufficient to allege 
that the defendant was the o\vner, then the court erred in not 
permitting the defendant to :file the affidavit denying such 
ownership. If this is not a sufficient allegation to put owner­
ship in issue, then the affidavit was not required and the evi­
dence in the record is that the defendant was not the owner. 
The plaintiff himself did not rely upon it, as it will be seen 
from the foregoing testimony \Vhen he called the defendant 
as an adverse witness to do so. He proved that the automo­
bile was registered in defendant's name and the bald state­
ment that he maintained it for the use and benefit of his 
family. 

But if the ownership is conceded; the testimony fails to 
.show that the defendant bore the burden of the :financial 
maintenance and upkeep of the automobile; or that it was 
so used 'vith his consent, expressed or implied; nor does 
it show that he had a right to consent for such a use. The 
evidence offered by the defendant shows that he not only had 
no control over the use of the automobile, but could and 
did use it only with the express permission of hls wife. If 
anyone is responsible under the family purpose doctrine, the 
evidence in the record may make out such a. case against 

. the wife of the defendant, but not against him. Anyone to 
be held responsible for a negligent ac.t, must have had some 
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control over the act or it must have been done at his instance 
or request .. Therefore, this automobile being in the posses­
sion of the defendant's wife and under her exclusive control, 
and not being so placed by the defendant; the only ground 
upon which liability could be placed on him in this case 
would be through relationship. So far as 've know, this 
has never been done, under the family purpose doctrine or 
otherwise. · 

It is, therefore, respectfully· submitted that the court erred 
in not admitting the testimony of the defendant as to owner­
ship of the automobile aud r-efusing to set aside the verdict 
of the jury upon the ground that there· was no agency shown 
behveen the operator of the automobile and the defendant. 

THE FIFTH ASSIGN~IENT OF ERROR. 

The verdict is contrary to the law and the evidence and 
'Without evidence to support it. 

In considering this assignment of error, we are not un­
mindful of the fact that the position of the defendant is 
somewhat similar to that of a demurrant to the evidence aud 
shall not emphasize the many conflicts in the evidence, but 
shall confine the discussion principally to a consideration 
of the proof offered by the plaintiff and the physical facts 
shown. However, 've invite the attention of the court to the 
overwhelming· weight of the evidence showing that the opera­
tor of the defendant's car was free of negligence. The num­
ber and personnel of 'vitnesses by whom this is shown and 
the clear and convincing testimony of the occupants of the 
Ba.ptist car indicates hy a great preponderance of the evi­
dence that the accident was caused by the negligence of the 
plaintiff's intestate. l\iiss Marjorie Baptist, the operator of 
the Baptist car, and Mrs, W. G. Baptist, Mrs. Irby Turnbull, 
~fiss Mary Baptist, Miss Elizabeth Turnbull and J. H. Bap­
tist, occupants of the Baptist car, as 'veil as Hiawatha 
Towles, the only eye-witness to the collision not involved 
therein, all testified clearly and convincingly to the effect 
that the Baptist car was on its right of the center line of 
the highway. 1\tfrs. Turnbull does not drive an automobile 
herself but all the other oooupants of the car testified that 
they have had a. great deal of experience in driving; that they 
'vere noticing the road at the time; that Miss Baptist drove 
further to her right of the highway before the collision and 
remained ther·e; and that the Faulkner car left its side of the 
hig-hway and ran into the Baptist car. Mrs. Baptist, the 
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mother of Miss ~Iarjorie, testified that she was sitting im­
mediately behind the driver and in a.ns\ver to a question on 
cross examination (R., 179) said, "I drive and am always 
on the alert when I am riding,'' in explaining her testimony. 

The plaintiff's sole claim of negligence is that the Baptist 
car was being· operated to its left of the center line of the 
highway at the time of the collision. The proof offered to 
show this is that its left front wheel was crushed and the 
flange upon the hub f.en to the surface of the road making a 
scar which could be plainly tracked from the point of the 
collision to the place where the car \Vas brought to a stop, 
and that this mark, at the point of the collision, started to 
its left of the center line. No witness for the plaintiff meas­
ured the road or the distance of this mark from the edge. 
Three testified for him upon this subject and estimated the 
marks from six inches to three feet to the left of the Bap­
tist car's center line. No hvo of them agreed as to the dis­
tance. By actual measurement, as shown by witnesses for 
the defendant, who carefully examined the scene of the col­
lision, the marks in question were well to the north or right 
of the defendant's center line of the highway. It is true 
that the plaintiff's witness, Ed Wade, who \vas a passenger 
in the automobile of plaintiff's intestate at the time of the 
collision, stated that the car in which he was riding was 
well to its right of the road and that its right \vheels were 
off the hard surfaced portion, still he is the one who places 
the point of the impact where the scar marks of the defend­
ant's car started. Both these statements cannot be true. 
If, as this witness testified, the right \Vheels of the Faulk­
ner car were off the surface of the road \vhich was eighteen 
feet wide, the left of the car could not have been three 
feet from the center. Therefore, it being sho\vn by actual 
measurements that this mark was to the defendant's right 
of the center line, the plaintiff is bound by t11is testimony 
and the mere statement of the witness that the automobile of 
plaintiff's intestate \Vas to its right must be discarded, and 
it being proved beyond doubt that the defendant's car was 
to its right of the center line a.t the time of the accident, the 
verdict of the jury should be set aside and judgment entered 
for the defendant. 

The testiinony upon this subject is as follows : 

Ed Wade, witness for plaintiff-direct examination (R., 
115). 

"A. We were coming on down the road, driving on the 
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right hand side of the road, and we seed the car when it 
come over the grade and he (Grant Faulkner) turned out of 
the road there. The car come on and struck and turned the 
car (Grant Faulkner's) over on the right hand side of the 
road,'' and later (R., 116). 

'' Q. Was Grant Faulkner on his right hand side of the road 
then~ 

A. Yes, sir. 
Q. Was he ou his ·extreme right, or just to the right of the 

center¥ 
A. Way over on the right. 
Q. Was he on the hard surface! 
A. He had hvo wheels on the hard surface and two wheels 

off. 
Q. How fast was he driving at that time' 
A. He was driving about thirty or thirty-five miles an hour. 
Q. Ho'v fast 'vas the other car coming that you say you 

ran into his car! 
A. He "1'as running about fifty or sixty miles an hour.'' 

And again (R., 125) : 

"Q. (J\tir. Settle) Could you tell, when the Baptist car ran 
into the Faulla1er car, what dainage was done to the Baptist 
car? 

A. The front 'vheel was broken, and the fender gone or 
turned up on the end.'' And on the same page : 

"Q. When that front wheel (left front wheel of the de­
fendant's car) broke off, did it make any mark in the road 
there¥ 

A. Yes, sir." And (R., 126): 

''Q. Was that mark on Grant Faulkner's right side of the 
roadway or on ~fr. Baptist's right side of the roadway? 

A. Yes, sir, it was on Grant's side of the road. 
Q. Ho,v far was that mark to t4e left of the center of 

the road? 
A. It was over on the right-on Grant's side of the road. 
Q. How far 'vas it over on Grant's right side? 
A. It was way over on the right. 
Q. You say way over? 
A. Yes, sir. 
Q. Well, when you say way over, can you tell us about 

how far you mean that in feet f How far from the center 
of the road was that mark? 
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A. I don't know exactly how far it was from the center 
of the road. . ·. , 

Q. How far wa8 the Baptist car ·when you first saw itT 
A. I seed it when it· came down the hill. We could see it 

half a mile, I reckon. 
Q. How far were you away from it when you saw that it 

woulQ.. probably run into Grant :B,aulkner 's car 1 
A . .- About ten or twelve feet." 

On cross e~amination, he ma.de the following statements 
(R., 138)! 

"Q. You have also testified that this mark (made by the 
flange on the left front wheel of the Baptist car) in the road 
was way to the right. Now, about how far 'vas that to the. 
right? 

A, About three feet, I reckon." And following (R., 139): 

"Q. Are you pretty sure of thatt 
A. Yes, sir. 
Q. Did you measure that? 
A. No, sir, I didn't measure it. 
Q. You just estimated it with your eye T 
A. Yes, sir. 
Q. When? 
A. When 've were up there .. 
Q. That night Y 
A. Yes, sir. 
Q. Well, now, Ed, you say about three feet. Emmett 

Gregory said it was six inches from the center. Could 
Emmett be right about that by any possible chance? 

A. (No answer.)'' And following (R., 141): 

'' Q. So, then, you would say you are mistaken on actual 
meaurement, wouldn't you f 

A. (No answer,) 
· Q. I say, if these measurements were made and show that 
the scar was on the other side of the center of the road, 
you would say you were mistaken in your estimate, wouldn't 
youY 

A.. Yes, sir. 
Q. Now, Ed, you said that Grant was on the right hand 

side of the road; you were not watching the road especially, 
were youY 

A. No, sir, not particularly." And la.ter (R., 142): . 
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'' Q. What was it that made you think that your car was 
on the right hand side of the road~ · 

A. He pulled off up the road, and I lmowthat he was on the 
right because he had gotten on the right hand side coming 
this way. · 

Q. Had you been on the left hand side before that¥ 
A. No, sir. 
Q. What ·was it that made you specially notice you all w-ere 

on the right hand side of the road~ 
A. I was just looking. 
Q. As a matter of fact, I believe you had just lighted a 

cigarette, hadn't you' 
A. No, sir, I lit the cigarette way up the road. 
Q. How far up the road? 
A. W-e \Vere coming up on a rise. 
Q. In sight of the Baptist car? 
A.. Yes, sir, we could see the car. 
Q. HoW\ did you light the cigarett-e 7 
A. With a match. 

. Q. Do you remember whether you had thrown the match 
away when the accident happened! 

.A. Yes, sir. 
Q. You had thrown it away¥ 
.A. Yes, sir. 
Q. You \vere puffing on the cigarett-e then 1 
.A.. Y ~s, sir. 

:I 

Q. What makes you remember so particularly you had 
thrown the match away¥ 

.A. I know I had thrown the ma.tch away and was smoking 
the cigarette. 

Q. But you say you were not watching the road Y 
A. No, sir, not particularly." 

Due to the fact that this witness had a very few moments 
b-efore lighting a cigarette and was in the act of puffing, get­
ting· it started, it is not likely tha.t he saw what immediately 
preceded the collision, and, in, fact, he admitted that he was. 
not n·oticing particularly. The only definite evidence he gives 
is that the Faulkner car was off the hard surface after it had 
turned over and that the scar marks of the left front wheel 
of the defendant's automobile started at the. point of the 
impact. Whether or not the Faulkner car was off the hard 
surface after it turned over is strongly controverted by the 
witnesses and the physical fact that it was struck by another 
automobile ·soon after the collision. However, this fact would 
have slim bearing as to whether or not it was to its right of 
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the center line when ~truck. The chief point of this testi­
mony is that the· defendant's left front wheel scarred the 
road at the point of the collision, and the plaintiff builds 
his case around that fact as \vill be seen by the following 
evidence. 

Emmett Gregory, witness for plaintiff (R., 24), testified~ 

'' Q. Tell the jury where the cars hit. 
A. Well, from where I see the car hit at, the place was 

knocked in the road, and I didn't see nothing else that could 
have lmocked it nnless when she tore down the wheel, for 
the brake drum to drop down and hit the road, and that 
was in the right center of the road coming to Boydton. 

Q. That would have been to the left of the center of the 
road in the direction that the other car (the Baptist car) 
was going at the time of the accident Y 

A. Yes, sir. 
Q. About how far was that to the left of the center of the 

road \Vhere you saw this place, apparently a brake drum plow­
ing up- the center of the roa.d, g·oing towards Clarksville Y 

A. I don't know, sir, exactly, maybe six inches or more. 
Q·. Six inches or more¥ 

· A. Yes, sir.'' And on cross examination (R., 31) ~ 

'' Q. You say the scar mark of the Baptist brake drum 
started six inches to the left of the center of the highway ; 
you did not make any measurements of that, did you Y 

A. No, sir, no more than to look at it.'' 

Charlie Carter, witness for plaintiff, direct examination 
(R., 57): 

'' Q. When you say the brake drum (in reference to scars 
on the road) whose car do you refer toY 

A. Mr. Baptist's car I know it is, because where the brake 
drum hit the ground it was more on his side from my knowl­
edge than his. 

Q. On whose side f 
A. On Grant Faulkner's side. 
Q. You say it was to the left side Y 
A. Yes, sir. 
Q. On Grant Faulkner's side? 
A. Yes, sir. 
Q. In your own imagination-



vV. G. Baptist v. Grant Faulkner's Adm'r. 43 

Mr. Sterling liutcheson: (interposing) "Don't let us have 
imagination.'' 

:By ~Ir. Hodges: 
"Q. You didn't measure that spot t 
A. No, sir. 
Q. About how far was the brake drum scar to the left of 

lfiss Baptist's side of the center of the highway? 
A. Something like two feet I should think-at least I know 

it was." 

The foregoing testimony, although vague and indefinite as 
to the position of the scars made by the defendant's car with 
reference to the center line of the highway, definitely places 
them at the point of the collision. No reference is made of 
any swerve of the marks to the north, indicating that the 
car was thrown back to its right of the road, as argued by 
counsel in the trial court, but on the contrary, the plaintiff's 
witnesses place the inception of the mark at the scene of 
the impact, and as will be more clearly shown by the de­
fendant's testimony, this mark went down the road for some 
distance and then bore to the south. 

The 'vhole· case resting upon the position of these marks 
with reference to the center line of the highway; the defend­
ant offered the only positive proof of such position as fol­
lows: 

E. L. Baptist, witness for defendant, direct examination 
(R., 263): 

''Q. From where this car (the defendant's car) was lying, 
could you track it back to the scene of the _accident, or could 
you track it hack up the. road 1 

l\1:r. Settle: We object to that for the reason he asked 
from where the car was lying could he track it; how could 
he track it~ 

The Court: He is trying· to find out. The objection is 
overruled. 

Mr. Settle: We save the point. 

A. It was the easiest thing anybody ever tried to do. The 
hub on a Ford car has a very sharp flange on it, and when 
the 'vheel was knocked off, I suppose it was twelve or four­
teen inches in diameter and that took the place of the wheel, 
and the hub took the place of the rim, and when it dropped 
down on the asphalt road, or whatever road it is (I don't 
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know the proper name) that is where it dropped and made 
the indentation, and that mark was just as distinct as you 
are over there, to the place the hub was resting, and the 
hub was sitting· in one end of it, and there 'vere the indica-. 
tions of a wreck back up thirty to thirty-five yards back up 
to where I was told the wreck took place and ther-e was every 
indioa.tion of the wreck having taken place, and to the place 
where ·that hub was sitting was a line as definite as my 
hand.'' 

By Mr. John Hutcheson: 
'' Q. So the hub was sitting in the end of the that line f 
A. Of my brother's carY 
Q. Yes. 
A. The left front hub. 
Q. And you tracked that back that night to where it started 

in the roadT 
A. That night, and went back the next morning and went 

over it again. 
Q. Have you ever made any measurements in that road 

at that pointY 
A. I did. The hub dropped down from the north side of 

the road just about six feet and six inches from the north 
side of the road. That 'vas the inside wheel of my brother's 
car. It was nearer the center of the road than the other 
wheel was.'' 

W. P. Bishop, witness for defendant, direct examination 
(R., 160): · 

''A. There were bruise marks on the road, evidently 
caused by a wreck, several small marks you might say, and 
small wires leading off in the opposite direction from Boyd­
ton. There were also some grease spots and some glass in 
the road also. The marks that led off there as if something 
scraping the road, led, as I say, in the direction of Clarks­
ville and eventually turned off to the left, and that mark was 
practically say a foot or hvo to the right of the road-the 
right center. 

Q. To the right of the center going to Clarksville (the direc­
tion in which defendant's car was traveling) 1 

A. Yes, sir, and led off eventually down further fifteen or 
twenty yards to the left. 

Q. Where did these marks or scars you refer to start with 
relation to the center line of the highway going towards 
Clarksville? 

A. They were possibly a couple of feet, to the right of the 
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imaginary center line of the road.'' And further (R., 161) : 

"Q. Mr. Bishop, did you make any measurements of the 
road and these marks you refer to? 

A. These particular streaks there that I just mentioned 
were approximately six to six and half feet from the right 
hand edge of the hard surface. 

Q. What is the grade width of the road 7 
A. I think it is an eighteen foot road. 
Q. Did you measure these distances yourself? 
A. Yes, sir. '' 

There were many other witnesses for the defendant who 
stated that the scar marks were to the defendant's right of 
the center line of the roadway, as well as the occupants of the 
defendant's car who stated that they were to their right of 
the center of the road at the time of the collision, but they 
did not make actual measurements as made by the foregoing 
two (R., 224, 276, 281, 298). 

Regardless of the testimony or theory of the plaintiff's 
case, the positive testimony as to where the collision took 
place is shown by the measurements to have been upon the 
defendant's rig·ht of the center line. 

Conceding all the other fact~ attempted to be proved in 
this case and disregarding aU of the other errors pointed out, 
it is respectfully submitted that the plaintiff claiming that 
the left front wheel of the defendant's car made a scar mark 
at the point of the impact, when this mark is shown, by 
actual measurements, to be to the defendant's right of the 
center line of the highway, it necessarily puts defendant's car 
to its right of the highway at the time of the collision. There­
fore, the plaintiff's -intestate was to the left of the highway 
and he was guilty of negligence and the verdict of the jury 
should be set aside as contrary to the law and the evidence 
and without evidence to support it. As aptly stated by this 
court in the recent and similar case of White vs. Richmond· 
Greyhound Line, Inc., Va. , 163 S. E. 78: 

"It is said that all of these matters are for the jury, and 
that our court has frequently so held. All of this is true, 
but in all cases of this character, there 'vas something for the 
jury to decide, some issue made by the evidence. It is our 
duty to support a verdict when possible, \Vhile it, in turn, 
must be supported by the evidence. Any other rule would 
make of it a fetish and put away that responsibility which 
must always rest upon the court.'' 
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In that case, there was testimony to the effect that the right· 
rear wheel of the bus slipped off the pavement and that the 
front end 'vas then thrown to the left of the road causing the 
injury and that the bus came to a stop with both right wheels 
off the pavement. This court stated that due to the fact that 
the rear wheel which was off the pavement did not scrape 
against the edge of the pavement (the shoulders of the road 
were wet and soft), it is shown that the front end of the bus 
did not swerve to the left of the road, and due to the fact 
that this physical evidence conflicted with the testimony ac­
cepted by the jury, sustained the trial court's action in set­
ting aside the verdict of the jury. The instant case is much 
stronger for the defendant than that case. There it was pos­
sible for the accident to have happened as related by the 
plaintiff, but not probable. In this case, if actual measure­
ments are accepted over guesses, it is shown by the scar 
marks in the road at the point of the collision that the de­
fendant's car was upon its right of the roadway and there­
fore, the plaintiff's car was then to its left,. so the negligence 
of the plaintiff's intestate caused the injury. 

In view of the foregoing reasons, it is respectfully sub-· 
mitted that the judgment of the trial court. based upon the 
verdict of the jury should be set aside and final judgment 
for the plaintiff in error, the defendant in the lower court, 
entered by this court. 

CONCLUSION. 

It was prejudicial error on the part of the trial court to 
admit the hearsay evidence respecting admissions made by 
the driver of the defendant's automobile as to how the acci­
dent happened against the interest of the defendant. Such 
driver was not an agent of the defendant to settle the con­
troversy. or to investigate the· scene or make any contract 
in behalf of the def·endant. She was not a party to the pro­
ceeding, but was available as a witness for the plaintiff had 
he· desired to call her to the stand. 

It was prejudicial error to pe·rmit witnesses to be quali­
fied as experts upon testimony that they were automobile 
mechanics in small country garages and after examining one 
of the automobiles involved in the collision from evidence 
thus obtained to give the jury their opinion as to who was 
liable for negligence. This is especially true ~vhen it is shown 
that such automobile, at the time it was examined, was not 
in the same condition as immediately after the collision and 
that proof of the evidence of the injuries sustained in the col-
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lision is vague and controverted. Under these circumstances, 
it was also prejudical error to permit the jury to view such 
automobile. It was prejudicial error to permit B. L. Smith­
son to testify in regard to statements made to him by the 
witness, Charles Carter. _ 
- The- so-called· Family :Purpose Doctrine is not the law in 
Virginia, but should the court adopt such rule of law, the 
defendant in this case neither owning, maintaining nor hav­
ing any control over the· automobile in question, such rule 
in its broadest scope would not fix liability upon him :under 
the particular facts of this case. 

The negligence alleged by the plaintiff is that the automo­
bile of the defendant was to its left of the center line of the 
highway· at the time of the collision and he centers proof of 
this around the statement that the huh of the left front 
'Yheel of defendant's automobile marked the point o~ the 
collision. His proof that this mark was to the defendant's 
left of the center line of the highway is the testimony of 
three witnesses. One of such witnesses testified that the 
mark was six i;nches to the Je.ft; another said two feet and 
the third places this distance at three feet. All these wit­
~esses testified that they made no measurements but their 
statements were based merely upon an estimate made at 
night The defendant proved by E. L. Baptist and by W. P. 
Bishop, a motor vehicle inspector, who actually measured the 
distances, that the mark in question was to t11e defendant's 
right of the center line of the highway. 
· For the foregoing and other errors apparent in the record 
and to be stated at Bar, petitioner prays that a writ of error 
and supersedeas be granted him and that the judgment of the 
trial court be reviewed and reversed. 
· Counsel for petitioner desire to present orally reasons why 
a writ of error and supersedeas should be allowed and state 
that copies of this petition were mailed to lVIessrs. McKin­
ney & Settle at South Boston, Va., and Mr. Y. M. Hodges, 
at South Hill, Va., the opposing counsel, on the 27th day of 
January, 1933. Counsel for petitioner also desire the right 
to rely upon this petition as their brief or a part thereof 
provided such writ of error is allowed. 

Respectfully submitted, 

W. G. BAPTIST, Petitioner. 

STERLING HUTCHESON, 
JOHN Y. HUTCHESON, 

Counsel for Petitioner. 

By Counsel. 
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. We, the undersigned attorneys at law, practicing in the 
Supreme Court of Appeals of Virginia, do certify that in our 
op~nion the judgment complained of in the foregoing petition 
shquld.be reviewed and. reversed by the said Supreme Court 
of Ap:Pehls of Virginia. 

·Given under our hands this the 27th day of January, 1933. 

STERLING HUTCHESON, 
JOHN Y. HUTCHESON. 

Writ of error and supersedeas awarded. Bond, $4,000.00. 
March 13, 1933. 

In the Circuit Court of Mecklenburg County, 
Virginia. 

R. R. Slate, Administrator of Grant Faulkner, deceased, 
vs. 

W. G. Baptist .. 

. The foliowing is a true copy of the record in the case of 
R. R. Slate, Administrator upon the estate of Grant Faulk­
ner, Deceased, ys. W. G. Baptist tried in the Circuit Court of 
Mecklenburg County, .Virginia, at its October Term, 1932. 

NOTICE ·OF MOTION FILED .APRIL 1ST, 1932. 

Take notice that I shall, on J\fonday, the 18th day of April, 
1932, at 10:00 o'clock A. M., or as soon thereafter as I may 
be heard, move the Circuit Court of Mecklenburg County, 
Virginia, for judgment against you for the sum of Ten Thou­
sand Dollars ($10,000), which amount is due by you to the 
undersigned Administrator of Gran~ F~kner, deceased, by 
J;eason and on account of the following· facts: 

· On .Saturday, June 6, 1931, at about 9 :00 o'clock P. M., 
Grant Faulkner was driving an automobile on the state high­
way between Clarksville, Va., and Boydton, Va., in Meck­
lenburg County, and was proceeding in the direction of Boyd­
ton, and had reached a point about seven and a half miles 
from Boydton and about four miles from Clarksville, and 
was driving his said automobile on his right hand side of 
the said highway and proceeding along the said highway in 
a prud~nt and lawful manner, when the said automobile was 
met by your automobile which was proceeding in the oppo­
site direction towards Clarksville, and was at the time of 
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. collision being driven by your daughter, Majorie 
page 2 ~ Baptist; and at the time of the collision hereinafter 

described, your said automobile was occupied by 
your said daughter, your wife and friends of your family. 

At the time of said <!Ollision your said automobile was a 
car supplied by you for the use, pleasure and convenience 
of your said family, and was being used for .said purposes 
with your knowledge and consent, and was being operated 
at the time by your daughter as your agent for your said 
purposes. When your said automobile approached the auto­
mobile driven by said Grant Faulkner, the driver of your said 
automobile negligently turned and directed your said car to 
the leftt causing the same _to collide with the car driven by 
said Grant Faulkner, turning the same over on its right hand 
side, throwing the said Faulkner and other oocupants of his 
said automobile out, and crushed the said Grant Faulkner on 
the left side of his body, causing injuries from which he died 
about 11 :00 o'clock on the same night of the said collision, 
and shortly after reaching the hospital at South-Boston, to 
which he was taken. 

The undersigned charges that at the time of the said collis­
ion the driver of your said c.a.r was driving the same at a high 
rate of speed in excess of the speed permitted by law, and in 
an unla,vful and negligent manner, and by reason of said neg­
ligent ~d reckless driving· and excessiYe sp-eed, and the neg­
ligent turning of your said automobile to the left and the driv­
ing of the same to the left of the center of the said highw_ay 
in violation of law, you negligently caused the said collision 
and the death of the said Grant Faullmer. 

The undersigned charges that at the time of the injuries 
complained of it wa.s the duty of the .driver of your said car, 
driving the same for you as aforesaid, to drive the same on 
the right half of the -said highway and to keep the same un­
der proper control and drive the same at a prudent and lawful 
:rate of speed, and so operate the same as not to injure the 

said decedent and particularly in meeting other ve­
page 3 ~ hic1es to guide the same to the right of the center of 

the said highway; but nevertheless, not,vithstand­
ing your said duty, you negligently disregarded the same, and 
drove and caused your said automobile to be driven at a reck­
less, neg·ligent, excessive and unlawful rate of speed, and iu 
meeting· the said automobile of the said Grant Faulkner drove 
your said car to the left of the center of the said highway, 
and with great force and violence drove it against the automo-

-., bile of the said Grant Faulkner, negligently causing the same 
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to be overturned crushing the said Grant Faulkner and caus­
ing injuries from 'vhich he about two hours thereafter died. 

vVherefore and by r€ason of the foregoing facts and acts 
of negligence and breaches of duty on your part, judgment will 
be asked for the amount, and at the time and place hereinbe­
fore set forth. 

f. The undersigned states that he is the duly qualified Admin· 
\_ istrator of the estate of the said Grant Faulkner, deceased 

R.R. SLATE, 
.Administrator of Grant Faulkner, Deceased. 

.l\ticKINNEY & SETTLE, 
Attorneys for Plaintiff. 

By Counsel . 

Executed in the County of Mecklenburg by deliv€ring a true 
copy of the within Notice to W. G. Baptist. This the 1st day 
of April, 1932. 

W. R. BEALES, 
Sheriff ~fecklenburg County, ,Va .. 

page 4 ~ AFFIDAVIT, FILED APRIL 18TH, 1932. 

This day W. G. Baptist personally appeared befor€ me, 
I-I. F. Hutcheson, Cl€rk of the ·Circuit Court of 1\fecklenburg 
County, Virginia, and being first duly sworn, made oath that 
he is the defendant in the above styled case now depending 
in the Circuit Court for said County; and that at the time 
of the collision between the automobile of the defendant and 
the automobile of the plaintiff's intestate on the 6th day of 
June, 1931, referred to in the notice of motion for judgment 
in this case, he, the said W. G. Baptist, did not operate nor 
control his said automobile nor was the said automobile being 
operated at the time by any agent of the defendant, nor 'vas 
the said automobile being operated for any purpos€ of the 
defendant as alleged in said notice of motion for judgment. 

W. G. BAPTIST, 

Subscribed and sworn to before me this the 18 day of 
A rril, 1932. 

H. F. HUTCHESON, Clerk. 
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page 5 ~ DEMURRER, FILED APRIL 18TH, 1932. 

The said def·endant says that the notice of motion for judg­
ment in this action is not sufficient in law and states the 
grounds of demurrer relied on to be as follows: 

1. The notice of motion for judg·ment does not allege ·that 
the automobile which collided toht the automobile of the plain­
tiff's intestate was operated or controlled by the defendant 
or that it was being operated for the benefit and upon the 
business of the defendant by any servant or agent of the de­
fendant. 

2. That the notice of motion for judgment does not allege 
any facts sho,ving the liability of the defendant for the in­
juries sustained by the plaintiff's intestate. 

HUTCHESON & HUTCHESON, p. d. 

page 7 } PJ.JEA OF CONTRIBUTORY NEGLIGENCE, 
FIIJED APRIL 18, 1932. 

The defendant, by his attorneys, comes and says that he 
in not guilty of any negligence in manner ad form as the 
plaintiff hath complained and state that he intends to rely 
upon the contributory negligence of the plaintiff's intestate 
as a defense to the action and that the acts of neg·ligence 
of the plaintiff's intestate are as follaws: 

""Phat the plaintiff's intestate, Grant Fa.ulkner, immedi­
ately before and at the time of the collision referred to in 
the "notice of motion for judgment, was driving to bis left 
of the center of the highway and negligently failed to pass 
tl1e automobile of the defendani to its· right as required by 
the statute; that the automobile of the plaintiff's intestate 
wu.s l1eing operated at u high, dangerous and excessive rate 
of speed exceeding· that which would have been careful and 
prudent and great-er than would have been reasonable and 
proper having· due regard to the traffic, surface and width 
of the highway und all other conditions then existing; that 
the brakes on the automobile of the plaintiff's intestate wer-e 
not maintained in good 'vorking order and said automobile 
was not equipped with brakes adequate to control the move­
ments of and to stop said automobile; that the plaintiff's 
intestate did not keep a proper lookout to avoid the collis­
ion; that the plaintiff's intestate took no precaution to avoid 
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the accident after the time of discovering or the time when 
he should have discovered the danger of the defendant's au­
tomobile. 

HUTCliESON & HUTCHESON, p. d. 

page 8 ~ PLEA OF NOT GUILTY. 

The said defendant, by his attorneys, comes and says that 
he is not guilty of the premises in this action laid to his 
charge in manner and form as the plaintiff hath con1plained 
A.nd of this the s·aid defendant put himself upon the country. 

HU'TCHESON & HUTCHESON, p. d. 

page 9 } GR.OUNDS OF DEFENSE, FILED MAY 16, 
1932. 

The said defendant, by his attorneys, states the follow­
ing grounds of defense to this action : . 

1. That the defendant andjor the driver of the defend­
ant's automobile was not guilty of any negligence. 

2. That the sole proximate cause of the collision was the 
negligence of the plaintiff's intestate. 

3. That the plaintiff's intestate was guilty of contribu­
tory negligence which precludes the right of' the plaintiff 
to recover in this act.ion; and the defendant intends to rely 
upon his plea of contributory negligence filed in. this action. 

4. That the automobile of the defendant, at the time of the 
collision, ·was being operated in a careful, prudent and law­
ful manner upon the righthand side of the highway and at a. 
reasonable and proper rate of speed and under proper con­
trol. 

5. That the automobile of the plaintiff's intestate, at the 
time of the collision, was being driven to its left of the cen­
ter of th(~ highway. 

6. That the automobile of the plaintiff's intestate, at the 
time of the collision, was being operated and driven at a 
high, dangerous and excessive rate of speed, greater than 
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"'as reasonable and prop~r under the eircumstances then ex­
isting. 

7. That th-e plaintiff's intestate failed to keep a proper 
lookout. for the defendant's automobile. 

8. That the plaintiff's intestate, after discovering the peril 
of the defendant's automobile or after the time when he 
should have discovered such peril, took no precaution to avoid 
the accident. 

. . 
9. That the collision was the result of an unavoidable acci­

dent. 

page 10 } 10. ·That the defendant clid not operate or con-
. trol his automobile at the time of the collision nor 

'vas it being operated or controlled for the benefit andjor 
upon the business of the defendant by any servant or agent 
of the defendant. 

HUTCHESON & HlTTCliESON, p. d. 

page 11 } .AMMENDED GROUNDS OF DEFENSE, 
FILED JUNE 27, 1932. 

The said d-efendant states as an ammendrnent and supple­
men~ to his grounds of def·ense heretofore filed the following: 

That the said defendant did not own, operate nor control 
the said automobile at the time of the accident. 

HUTCID}HON & HtTTCHESON, p. d. 

page 12 } AFFIDAVIT, FILED JUNE 27, 1932. 

This day came Sterling Hutcheson, attorney for the defend­
ant, ancl being- first dn1y sworn, made oath that according to 
his information and belief the automobile described in the 
notice of nwtion for judgment in this case as belonging to 
the defendant was. at the time of the collision complained 
of, the property of 1vfrs. vV. G. Baptist, the 'vife of the de­
fendant; that the said automobile was purchased by a brother 
of the said Mrs. Baptist and presented to her; that affiant 
is informed that in negotiating- the purchase of said auto­
mobile, an automobile then 0wned by the said vV. G. Baptist 
was transferred to the dealer frmn whom the first mentioned 
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automobile was purchased as a part of the purchase price but 
that the automobile so purchased was to be owned by the 
eaicl ~frs. "\V. G. Baptist although the said automobile was 
registered in the name of W. G. Baptist and the license for 
the operation thereof issued to him. Therefore, the said af­
fiant says that the said W. G. Baptist did not own the automo­
bile involved in said collision; and that information of tlris 
fact was discovered by counsel subsequent to filing of other 
pleadings herein. 

STRERLING HUTCHESON. 

Subscribed and S\Vorn 1o before me this 27th day of June, 
1932. 

L. B. SMITH, J.P .. 

page 13 ~ Boydton, :V a., June 26, 1931. 

Mr. W. G. Baptist, 
Boydton, Virg·inia, 

In Account. With 

P AH,J{ lVIOTOR COMPANY 
R. II. Park, Proprietor. 

Goodyear 
Tires and Tubes. 

Texaco and National 
Gas and Oils. 

To 1 Front Axle 
To 2 Locking Pins 
To 1 Perch 

Lincoln Ford Fordson 
Oars-'rrucks-Tractors. 

To 1 Front Brake housing 
To 1 Shock Absorber seat 
To 1 Wheel 
To 2 Huh caps 
To 1 Wheel strip 
To 1 Sh~aring arm 
To 1 front hub 
To 1 1Stearing Sector 
To 1 front fender 
To 1 Running board 
To 1 Shield 
To 1 Rear fender 

6.00 
20 

1.00 
1.65 

04 
5.00 

30 
25 

1.00 
4.50 
1.50 
6.75 
2.50 
2.50 
4.00 
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To 1 Brake rod 25 
To 2 Dust shield bolts 10 

·To 1 .fly wheel ~lousing 4.00 
To 1 Clutch plate 2.~5 

!fo 4 Running board bolts 40 
page 14} 'ro 1 Starter spring 50 

To 1 battery 7.50 
To 4 Hood clip bolts and nuts 10 
To 1 Battery clamp 15 
'fo 2 Nuts 05 
To 1 grease cup 10 
To 2 headlight bulbs 80 
To vVashing car 1.00 
To Labor 26.75 

Total $81.14 

page 15 } The following orders are all the orders entered 
in this case : 

ORDER ENTERED APRIL 18, 1932. 

This day came the defendant, by his attorney, and filed his 
demurrer to the notice of motion for judgment in this case 
and stated the /rounds of demurrer relied on to be as follows: 

1. The notice of n10tion for judgment does not allege, that 
the automobile 'vhich collided with the automobile of the 
plaintiff's intestate was operated or controlled by the de­
fendant or that it 'vas being· operat·ed for the bene1it and upon 
the business of the defendant by any servant or agent of the 
defendant. 

2. That the notice of motion for judgment does not allege 
any facts showing the liability of the defendant for the in­
juries sustained by the plaintiff's intestate, and the plaintiff 
also came .by his attorneys and the Court having heard ar­
gument of counsel, overruled the said deJDurrer to which ac­
tion of tl1e Court the defendant, by counsel, duly excepted. 
Thereupon the defendant filed his plea of not guilty, his plea 
of contributory negligence of the plaintiff's intestate and his 
affidavit denying that the said defendant operat.ed or con­
trolled his said automobile at the time of the collision as est 
out in the notice of motion for judgment nor that the said au­
tomobile was being operated by any agent of the defendant 
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nor for any purpose of the defendant ·as alleged in the notice 
of motion for judgment. 

~"hereupon, the plaintiff's moved the Court to require the 
d~fendant to file his grounds of defense, which motion the 

· Court sustained and directed the said defendant to 
pa~~ 16 ~ file his grounds of defense in writing by the 15th 

· day of May, 1932. 

page 17 ~ ORDER ENTERED MAY 14, 1932. 

This day came the defendant by counsel and moved the 
Court to extend the time. for the filing of his grounds of 
defense. 

"\\Thereupon, the Court being of opinion that sufficient cause 
therefor has been shown doth grant the said defendant unt~l 
the 25th day of l\fay, 1932, as time to file said grounds of de­
fense. 

page 18 ~ ORDER ENTERED JUNE 29TH, 1932. 

This day came the parties by counsel and joined issue. Then 
eame a jury of nine persons selected and summoned accord­
ing to lavr, who after first being duly sworn and having heard 
a part of the evidence were instructed by the Court to speak to 
no one nor permit any one of thern to speak to them concern­
ing this case until they return into Court tomorro'v morning 
at 10 o'clock and this case is continued until tomorrow morn­
ing at 10 o'clock. 

page l9 ~ ORDER ENTERED JUNE 30, 1932. 

'J~his day came again the parties by counsel and the jury 
sworn and adjourned in this case on yesterday returned into 
Court in pursuanc-e of· their judgment and upon being polled 
it was ascertained that all 'vere present. Upon h.earing· the 
conclusion of the evidence having received their instructions 
and having hear the argument of counsel, the jury having 
heard the argument of counsel, the jury having expressed a 
desire to vie'v the scene of the accident, they were given in 
charge of the Sheriff to whom an oath was given that he 
would not permit the jury to speak to any one nor permit 
any one to sp~ak to them until they returned into Court. And 
after so1ne time the jury returned into Court and retired to. 
their room to consult of their verdict and after some time 
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returned into Court and stated that they had not agreed upon 
a verdict: Thereupon they were instructed by the Court io 
speak to no one con.serning this case until they return into 
Court tomorrow morning at 10 o'-clock and .this case is con-

. tinned until tomorrow morning at 10 o'clock at which time 
rthe jury is to consider further of their verdict. 

page 20 }. ORDER ENTERED JULY 1, 1932. 

'l1his day cmne again the parties, by counsel, and the jury 
adjourned on yesterday retu~ned into Court in pursuance of 
their adjournment and upon being· polled it was a~reertained 
that all \\t·ere present. Thereupon the jury retired to their 
room to consult further of their verdict and after some time 
returned into Court and stated that they could no.t agree upon 
a verdict thereupon L. Davis, one of the jurors was with-
drawn and a mistrial was declared. · 

page 21 } ORDER ENTER-ED OCTOBER 27., 1932. 

This day came the parties by counsel, and joined issue, then 
came a jury of nine persons selected and summoned accord­
ing to law two of \vhom were stricken from the pannel one 
by the plaintiff and one by the defendant. The remaining 
seven -constituted the jury as follows: C. C. Creedle, \V. S. 
Gordan, A. L. Brewer, L. Rosser Wells, C. L. Russ-ell, P. N. 
·winn, and J. ~I. Evans, who were duly s\vorn and having 
heard a part of the evidence were instructed by the Court to 
speak to no one nor permit any one to speak to them concern~ 
ing this case until they return into Court tomorrow morn. .. 
ing at 10 o'clock, and this cat".e is continued until ton1orrow 
1norning at 10 o'clock. 

page 22 } ORDER ENTERED OCTOBER 28, 1932. 

This day came again the parties, by counsel, and the _jury 
empaneHed in this case on yesterday and adjourned appeared 
in Court in pursuanc.e of their adjournment, and upon hear­
ing the evidence and jury retired to view the scene of the 
accident, and after some thne returned into Court, and \Vere 
instructed by the Court to speak to no one nor per1nit any 
one to speak to them concerning this ca.se until they return 
into Court tomorro,v- morning at 10 o'clock and· this case is 
-continued until tomorro'v morning at 10 o'clock. 
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page 23 ~ ORDER ENTERJ1JD OG,.fOBER 29, 1932. 

This day ca~e the parties, by counsel, and issue joined; 
and came a jury of nine persons selected and summoned ac­
cording to law, hvo of whom were stricken from the panel, 
on by the plaintiff, and one by the defendant, there remain­
ing seven which constituted the jury as follows: C. C. Creedle, 
W. S. Gordan, A. L. Brewer, L. Rosser Wells, C. L. Russell, 
P. N. vVinn, and J. M. Evans, who after first being- duly sworn 
and having heard the evidcnee and received their instruc­
tions front the ·Court, and having heard argument of counsel, 
retired to their room to consider of their verdict, and after 
sometime returned into Court and rendered the following ver­
dict: ''We, the jury, find for the Plaintiff and fix his dam­
ages at $3,000.00. This .Amount to be divided equally be­
t\veen Daniel Faulkner, Sr., and Sarah Faulkner, the mother 
and father of Grant Faulkner, deceased.'' 

Thereupon, it is considered by the ·Court that R. R. Slate, 
Adnu. of Grant Faulkner, dec'd do recover of W. G. Baptist 
the su1n of $3,000.00, with interest thereon from October 29, 
1982, until paid, and his cost in this behalf expended. 

Thereupon, the defandant, by counsel, moved the Court to 
set aside the verdict of the jury on the grounds stated iu 
the record as taken by the stenog-rapher, which grounds are 
hereby made a part hereof which motion the Court overruled, 
and to which the defendant, by counsel, excepted. But on mo­
tion of the defendant, the judgn1ent of the Court, was or­
dered to be ~uspended for a period of ninety days upon execu­
tion by the defendant 'vithin ten days, before the Clerk of 
this Court, a bond in the penalt-y of $1,000.00, conditioned a~­
cording· to law and 'vith security thereon to be approved by 
said Clerk. 

I, H. F. Hutcheson, Clerk of the Circuit Court of :Wieck­
lcnburg County, Virginia, do hereby certify that the foregoing 
is a true copy of the record in the case of R. R. Slate, Admin­
istrator of Grant ~.,aulkner, deceased, vs. W. G. Baptist, and 
that notice in obedience to section 6H39 of the Code of ~Vir­
ginia 'vas duly given. 

Given under n1y hand this the 21st day of December, 1932. 

H. F. HUTCHESON, Clerk: 
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p'age 1 } In the Circuit Court of M'ecklenburg County, 
Virginia. . 

Grant Faulkner's Administrator 
vs. 

W. G. Baptist. 

RECORD. 

THIRD TRIAL. 

Stenographic report of testimony and other incidents of 
the trial of the case ·Of Grant Faullmer's Administrator, vs. 
Vv. G. Baptist, tried before, Hon. N. 8. Turnbull, Jr., and 
Jury, in the Circuit ·Court of Mecklenburg County, Virginia, 
beginning October 27, 1932, and ending October 29, 1932. 

Present: Messrs. ~IcKinney & Settle (Mr. Settle) and_Y. 
~I. Hodges for the plaintiff. Messrs. Hutcheson & Hut-cheson 
for tbe defendant. 

P.h] egar & Tilghman, 
Shorthand Reporters, 
Norfolk, Virginia. 

page 2 } Note : The jurors were examined on their voir 
dire. 

l\Ir. Sterling Hutcheson: If Your Honor please, before the 
jury is impaneled, the defendant moves the court to permit 
him to file an affidavit denying ownership of the automobile 
and the amended and supplemental grounds of defense, in 
accordance with the motion made on June 27th and renewed 
at the August term, on August 24th. 

'J.1he ·Court : The court overrules the motion. 
Mr. Sterling Hutcheson: The defendant excepts on the 

grounds previously assigned verbally ·when the motion was 
made, and also a.t the August term. I do not think it neces­
sary to renew the grounds now. 

'11he Court : No ; that is all that is necessary. 

Note: The shorthand r.eporter \Vas not present on June 
27, 1932, when the motion referred to was made and the af­
fidavit filed, the first trial having begun on J nne 29, 1932. 
However, the following is copy of order entered June 27, 
] 932, copy of the affidavit and copy of the amended grounds 
of defense therein referred to. 
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''Virginia: 

In the Circuit Court of Mecklenburg County. 

R .. R. Slate, Admr. of Grant Faulkner, Deceas~d. 
vs. 

W. G. Baptist. 
ORDER. 

June 27, 1932. 

•' This day came the defendant, by counsel, and moved the 
court to permit hiin to file a Supplemental Ground of Defense 

Based on affidavit of Sterling Hutcheson, Atty. for 
page 3 ~ Dfd. in addition to the Grounds of Defense origi-

. nally ordered at the April term, 1932, to be filed 
by May 15, 1932, which time was later extended to May 25, 
1932; which Grounds of Defense and the General Issue and 
a .Special Plea of Contributory Negligence were filed pur­
suant to said order, and after the defendant had :filed at the 
.A.pril term, 1932, a Demurrer to said Notice of Motion for 
Judgment, which was -overruled. And the defendant now 
moves the court to permit him to supplement his said Grounds 
of Defense by adding thereto the following additional ground: 

'' 'That the said defendant did not own, operate nor control 
the said automobile at the time of the aooident;" 

which Ground of. Defense is supported by the affidavit of 
Sterling Hutcheson, attorney for the defendant; of which 
.said motion to file said additional Ground of Defense and af­
fidavit notice 'vas given by counsel for the defendant to coun­
sel for the plaintiff on J nne 25, 1932, this case having been 
set for trial on June 29th. 

''Whereupon, the plaintiff, by counsel, moved the court to 
reject the said Supplemental Ground of Defense and affidvit 
on the following gT.ounds and for the follo·wing reasons: 

"(1) Such Suppiemental Ground of Defense and af.fidavit 
. in support thereof constitute in effoot a Plea in Abatement, 

which should not be received after the filing by defendant of 
his Grounds of Defense to this action, and the filing of pleas in 
ba.r as well as a Demurrer. 

"(2) Such Supplemental Ground of Defense is inconsistent 
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·. with the original Grounds of Defense heretofore 
page 4 } filed, as well as- pleas in bar and Special Plea of 

Contributory Negligence, in that in the original 
Grounds of Defense heretofore filed and the said several 
pleas, the defendant's ownership o.f the automobile in ques­
tion is admitted, whereas in said Supplemental Ground of 
J)efense defendant undertakes to deny his ownership thereof. 

"(3) The substantial rights of the plaintiff would be seri­
ously affected or denied by admitting such Supplemental 
Ground of Defense after the time had ·elapsed within which 
any other party as the owner of said car, if any, could be pro­
·e.eeded against for the negligent acts alleged in the Notice of 
M'otion. 

" ( 4) The defendant by registering the automobile in ques­
tion and obtaining license therefor in his own name is not 
legally entitled now· to deny his ownership for the purpose 
of escaping responsibility in this action. 

'' ( 5) The rights of the plaintiff would be prejudiced by 
permitting such Supplemental Ground of Defense and af­
.fidavit filed therewith to be set up a.t this time, and the 
granting of such motion would not be in furtherance of jus­
tice, but on the contrary would be in denial thereof. 

''Whereupon, the court after hearing argun1ent of counsel, 
. is of opinion that the motion to file said Supplemental Ground 
of Defense, with the affidavit in support thereof, should not. 
be granted, and doth overrule the said motion, and reject the 
said Supplemental Ground of Defense and the affidavit in 
support thereof; to which a-ction of the court the defendant, 
by counsel, excepted. '' 

On the back of this paper is the following: "Order, June 
27, 1932. Enter, N. S. T. Jr., Judge. 6/27/32.'' 

page 5} AFFIDAVIT. 

''Grant Faulkner's Administrator 
vs. 

"\V. G. Baptist. 

''State of Virginia, 
County of 1\Iecklenburg, to-wit: 

''This day came Sterling Hutcheson, Attorney for the de-
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fendant, and being first duly sworn, made oath that according 
to his information and belief the automobile described in the 
notice of motion f.or judgment in this case as belonging to 
the defendant was, at the time of the collision complained of, 
the property of Mrs. W. G. Baptist, the wife of the defend­
aut; that the said automobile was purchased by a. brother 
of the said Mrs. Baptist and presented to her; that af.fia.nt is 
informed that in negotiating the purchase of said automobile, 
an automobile then owned by the said vV. G. Baptist was trans­
ft-n·red to the dealer from whom the :first mentioned autom~­
bile 'vas purchased as a part of the purchase price, but that 
the automobile so purchased was to be owned by the said Mrs. 
W. G. Baptist although the said automobile was register€d 
in the name of W. G. Baptist and the license for the opera-. 
tion thereof issued to him. Therefore, the said affiant says 
that the said W. G. Baptist did not own the automobile in­
volved in said collision; and that information of this fact was 
discovered by counsel subsequent to filing ·of other pleading 
herein. 

''STERLING HUTCHESON. 

page 6 ~ "Subscribed and sworn to before me this the 
27th day of June, 1932." L. B. Smith, J.P." 

(On the back of this paper, the following occurs: "Offered 
and Refused. N. S. T. Jr. Judge. 6/27 /32.") 

' 'Virginia : 

In the Circuit Court for Mecklenburg County. 

Gra.nt :H'aulkner 's Administrator 
vs. 

vV. G. Baptist . 

.A.MENDED AND SUPPLEJ\fENTAL GROUNDS OF-
DEFENSE. ' 

''The said def-endant states as an amendment and supple­
ment to his grounds of defense heretofore filed the following: 

''Tha.t the said defendant did not own, operate nor con­
trol the said automobile at the time of the accident.'' 

HUTCHESON & HUTCHESON, p. d.'' 
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(On the back of this appears the following: 

"Offered and Refused. N. S. T. Jr., Judge. 6/27/32."~ 

Note : The jury was selected and sw.orn. The witnesses 
who were present 'vere excluded from the eourt room. 

Opening statements were made by Mr. Hodges on behalf of 
the plaintiff, and by Mr. Sterling Hutcheson, on behalf of the 
defendant. 

page 7 ~ Mr. Hodges: If your Honor please, we call Mr. 
Baptist as an adverse witness, nrst, Mr. W. G. Bap­

tist. 
The Court: ~fr. Baptist is called as a.n adverse witness, 

subject to the rules of cross examination. 

W. G. BAPTIST, 
called as an adverse witness, being duly sworn, testified as 
follows: 

Examined by ~Ir. Hodges: 
Q. You are }Ir. W. G. Baptist, the defendant in this suit Y 
A. Yes. 
Q. It is a fact that the car involved in the aecident in which 

Grant Faulkner lost his life was registered in your name Y 
A. Yes. 
Q. The licenses were also obtained by you in you:r name? 
A. Yes. 
Q. And had been for several years? 
A. Yes. 
Q. Now, Mr. Baptist, it is further a fact that you maintained 

this car for the use and benefit of your family, at their will 
and desiref 

A. Yes. 

Mr. Sterling Hutcheson: If your Honor please, we would 
like to object to this line of testimony under the pleadings 
and our contention as to the law applicable with respect to 

the family purpose doctrine. 
page 8 r The ·Court : The dbjeetion is overruled. 

Mr. Sterling: We except. 
The Court: You had argued that before. 
Mr. Sterling Hutcheson: Yes, sir, we had argued that be­

fore, and, in order to expedite the matter we would like to 
be understood as objecting to all this line of testimony. 
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The Court: N (); this is a new rooord, and you might forget 
it.:· Put it all in. 

. . 
Bv Mr. Hodges: . 

·Q. You kept this car for the use of Miss Marjorie Baptist, 
when she so desired to drive the same for herself, and other 
members of your family, did you not? 
· A. Yes .. 

Mr. _Sterling Hutcheson: The same objection. 
The Court: I did not catch the point, but make it at the 

~nd· of the testimony. I thought you meant different wit-· 
nesses~ . 

~fr. Sterling ~uteheson: No, sir .. 

Bv the ·Court : 
.. Q. You used this car yourself, when you wanted it, and any 

member of the family, your wife and daughter and particu­
larly Miss ~Iarjorie· Baptist, used it whenev·er they wanted 
it if you did not have use £or it yourself! 

A. Yes, sir. 

page 9 ~ The Court: Now, put in th~ objection. 
Mr. Hodges: Hold on a minute. 

By Mr. Hodges: 
Q. Please state what make and type ear this was 1 
A. It was a Ford car. 

By the Court: 
Q. ''A'' model, wasn't itf 
A~ Yes, sir. 
Q. What kind of car was it-sedan or otherwise f 
A. A Ford. 
Q. What kind was it-a coach or sedan 
A. It was a five-passenger car; a sedan, I reckon you caii 

it . 
. Q. Did it have four doors.or twof 

A. Four doors. 

Mr. Hodges : That is all. 
The Court: Now, state your objection, Mr. Hutcheson. 
Mr. Sterling Huteheson: The defendant objects to the 

foregoing questions and answers undertaking to establish the 
faot that this automobile w:as used for general family pur­
poses, or to show any agency existed between Mr. Baptist 
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and his daughter, Miss Marjorie Baptist, upon the gr.ound 
that it is eontrary to the law applicable to this case and un-· 
der the pleadings of the case. 

The Court: The objection is overruled for the reasons 
stated. . 

Mr. Sterling Hutcheson: We except for the rea-
page 10 ~ sons stated. . 

Mr. Hodges: I would like to ask Mr. Baptist 
one other question: 

Q. (J\.Ir. Hodges) ~fr. Baptist, a.t the time of this accident, 
when your car was being operated by Miss Marjorie, were 
there other members of your family in the car 7 

A. Yes, sir. 
Q. Who were they, if you please? 

Mr. Sterling Hutclleson: That is bound to ~e hearsay; he· 
was not present. 

The ·Court: He says that he knows. 
· Witness: I reckon that they were in there; they left home 
in there. 

By Mr. Hodges: 
Q. Who left home in there 7 
A. My wife and daughter and my brother, and I reckon that 

they were in there. 

Mr. St-erling Hutcheson: We make the same objection to 
. the form and to the questions and answers heretofore stated. 

The ·Court: The same ruling. 
Mr. Sterling Hutcheson: We not~ an exception. 
The Court : The same exception. 

page 11 ~ ·OR,OSS EXAMINATION. 

By ~fr. Steding Hutcheson: 
Q. 1tfr. ·Baptist, I understood Mr. Hodges to ask you if you 

kept this automobile for the special use of your daughter, 
1\'Iiss Marjorie, more than the other members of your family! 

A. No, I did not. I did not keep it for her specially, 1bnt 
kept it for family use. 

Q. Then, as I understand, she had no more right to use the 
automobile than any other n1ember of your family? 

A. No, she did not. · 

Mr. S'terling Hutcheson: That is all for the present. 
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·witness : I want to say this : I say I knew that they left. 
home together: I was not at home when they left, but I sup­
pose that they did leave. 

DR. G. NORFLEET CARTER, 
a witness on behalf of the plaintiff, being duly sworn, testified 
as follows: 

Examined by Mr. Hodg-es: 
Q. You are a practicing· physician at Boydton, are you not, 

Dr. Carter! 
A. Yes, sir. 

The Court: It is not necessary to qualify him. Everybody 
knows that he is qualified. Put into the record tha.t he is 

qualified as a physician. 
page 12 ~ Mr. Sterling Hutcheson: We admit that. 

By Mr. Hodges: 
Q. Were you called on the night of June 6th, 1931, near 

F.1inchely, to see a man named Grant Faulkner?· 
A. Yes sir. 
·Q. About what time did this accident happen or did you 

arrive at the scene, Dr. ·Carter! 
A. I don't know exactly what time it was, but I think it 

wa.s somewhere a little after nine o'clock, but I am not sure 
of the time. 

Q. On a Saturday nig·ht, was it not¥ 
A. Yes, sir. 
Q. What did you find when you arrived there in relation to 

the condition of Grant Faulkner? 
A. I found him in a very serious condition. 
Q. Was he injured¥ 
A. Yes, sir. 
Q. Where was his injuries, Doctor Y 
A~ In his chest; he had some broken ribs. 
Q. Which side, do you recall Y 
A. He was injured in both sides. His principal injury that 

I saw at first was on his left side in the sooond, third and 
fourth ribs, I think; they were fractured. 

Q. When you say fractured, does that imply that th-ey were 
dislocated Y 

A. Yes. Not only were they dislocated, but 
page 13 ~ pressed in some. 

Q. Probably punctured his lung? 
A. Yes, spitting blood. 



w.·G. Baptist v. Gr~nt Faulkner·s Aclm'r. 67. 

Q. What did you do with Grant Faulkner? · 
A. He was suffering a gTeat deal, and I gave him hypo­

dermic of morphine to east his pa.in somewhat; I waited some­
time, maybe fifteen or twenty minutes for him to get some­
what easier, and put him in a car and earried him to South. 
Boston to the hospitaL 

Q. What dev:eloped in his condition at Sonth Boston, at the 
hospital~ . 

A. He died in a f.ew minutes afte·r arrival a.t the hospital. 
Q~. When you say a few minutes, how long do y.ou think it 

was? 
A. He appeared to be dying ·before we got to South Boston, 

and he died about ten minutes after we got there. 
Q. What time was it Y 
A. I don't recall what time, but sometime after eleven 

o~clock, I think. 

By the ·Court: 
Q. Was his death the -direct result of the injuries received? 
A. Yes, sir. 

Mr. Hodges: The witness is with you. 
J\.'Ir. John Hutcheson: No questions. 

page 14 ~ R. R. SI.~ATE, 
a witness on behalf of the plaintiff, being duly 

sworn, testified as follows: 

Jt~xa.mined by J\.'Ir. Settle: 
Q. You are J\.'Ir. R. R. Slate, and a member of the partner­

ship of Slate Seed Company, at South Boston 7 
A. Yes, sir. 
Q. Are you also the administrator of ·Grant Faulkner, de­

ceased? 
A. Yes, sir. 
Q. When and where did you, qualify as administrator of his 

estate? 
A. I quali-fied at Halifax on March 25 of this year. 

By the Court: 
Q. The 25thf 
A. Yes, sir. 
Q. 1932? 
A. Yes, sir. 
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By Mr. Settle: · : 
- Q. How long had you known Grant Faulkner at the time 

·of his death, on the night of J nne 6th, 19311 
- A. I had known him all his life; he was born on our farm 
jnst a few hundred yards from my old home place. 

Q. Had his father and mother also lived on your father'~ 
farm practically all their livest . · · 

A. His father was born on our farm and lived there all his 
· life except one yea.r. . 

page .15 ~ Q. I believe your father is loca.ted at Hico, in 
· ·• Halifax County, about :fiye miles from South ·Bos-

ton! 
.A. About seven miles from .South Boston. 
·Q. Was Grant Faulkner, at the time· of his death, working 

as a farm hand on your farm, _or. was he a share cropper? 
.A. He was working with his father as one of our tenants 

as a share cropper. 
Q. Ho,v old a man was he¥ 
-A. I think Grant was about twenty-four. 
Q. W.hat 'vas Grant Faulkner's physical condition at the 

time of his death Y · 
A. He was in good normal physical conditiOn, I think. I 

had never known him to have any serious illness. 
Q. He was a well, able-bodied manY 
A . .An able-bodied ·boy. · 
· Q. What kind of automobile did he owil at the time of his 

deathY . 
A. He had an ''A'' model Ford, touring. 
Q. In what condition was that cart 
A. It was in very fair condition. 
Q. What would you say that the car was reasonably worth 

at the time of his death Y 
· A .. At the 'time of the accident a second-hand Ford was sell­

ing right well. I would consider his car worth at that time 
around $200. · 

· Q. You say the car was in good condition T 
pag-e 16 ~ A. Yes, s~r, in good running condition. 

Q. Was he an experienced driver f 
A. Yes, sir. Gra.nt was a very good mechanic and had had 

right much experience with automobiles. 
Q. Please state the names of. Grant F:aulkner's mother and 

father and his brothers and sisters who are now living, who 
survive him and are now living? 

A. His father is Daniel Faulkner; his mother .Sarah Faulk­
ner; brothers and sisters are Archer Faulkner, Oscar Faulk­
ner, Daniel Faulkner, Jr., Fannie Stokes, Emma Wilkerson, 
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Mary Murray, Grace Murphy, Lacy Woody, Andrew Faulk­
ner and J.esse Faulkner. 

By the Court: 
Q. You had better state the ages of those? 
A. Well, I could come 'vi thin the neighborhood of it. 
Q. Come within the neighborhood of it 7 

Mr. Settle : Would this cover it-whether all were of age 
at the time? 

The Court: Yes. 

By Mr. Settle: 
Q. State 'vhether all of his brothers and sisters were over 

twenty-one years of age a.t the time of his death? 
.A. Yes, sir. Grant was one of twins, I think, which was 

the youngest in the family; he had a twin-I think he had a 
twin sister; I know that he had a sister about his 

pag·e 17 ~ age. 

By the ·Court: 
(~. None of them is· physically or mentally incapacitated Y 
A. No, sir. 

By Mr. Settle: 
Q. Have any repairs been made to Grant Faulkner's car 

since the accident, on the night of June 6, 1931, when he was 
killed Y 

A. Not to my knowledge. 
Q. vVhat is his car 'vorth today 7 
A. Nothing. . 
Q. Where has Grant FaulkQer 's car been since the last term 

of this court? 
... ~. Sitting over here in the Sheriff's yard. 
Q. It was brought here ~t the last ·trial of this case 7 
.A.. Yes, sir. 
Q. Where had his car remained from the time that it was 

removed from Boydton here on .Sunday following the accident 
to his home in Halifax County? · 

A. Where had it remained as long as it was up there Y 
Q. Yes. 
A. W.e carried it from down here that Sunday and stored 

it under the shed a.t his father's home. 
·Q. Do you mean Mr. J. A. Cole, the automobile mechanic 7 
A. Yes, sir. He carried it up there and stored it under the 

shed. 
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Q. And it remained here after it was brought 
page 18 ~ here for the first trial? 

A. Yes, sir. 
Q. And you say no repairs were made to itt 
A. No, sir. 

Rv the Court: 
··Q.. And it is in the same condition now that it was imme­

diately after the accident 7 
A. Yes, sir. 

lVIr. Settle: That is all. 

CROSS EXAiviiNATION. 

By Mr. John Hutcheson: 
Q. 1\ir. Slate·, L understand from the· testimony that the 

Grant Faulkner car was moved from the scene of the acci­
dent, some seven miles from Boydton, to Boydton, and then 
to South Boston, and then back here when the case was tried 
the first time, and then hack to South Boston and then back 
here, and it is here now; is that correct f 

A. I think so. 
Q. You are not :very familiar with automobiles, are you, 

Mr. Slate? 
A. I am not a mechanic. 
Q. I think there was some confusion last time about the 

model of this car; I believe you said it 'vas a '' T '' model, and 
then you found out it was an ''A'' model Y 

A. Yes, sir. 
page 19 ~ ·Q. Are you sure now it was an ''A'' model! 

A. I think so. 
Q. You do not work on automobiles? 
A. No, sir. 
Q. You can't state the value of any second-hand car¥ 
A. No, sir. 
Q. You do not sell cars V 
A. I don't sell cars. I buy them occasionally and have a 

second-hand to trade in occasionally. 
Q. So you place it on a trade-in value f 
A. No; I base it on what cars in that condition were sell-

ing at at that time. 
Q. Did you ever buy any second-hand cars t 
A. Yes, sir. 
Q. Did you buy any aibnut that time~ 
A. I couldn't swear to the date. 
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. ·Q. Within a year of that time 7 
.A. I did about that time; we have a good many men on the· 

farm, and we generally buy their cars for them. 
Q. How was this disabled car hauled from South Boston 

here and back? Was it towed? · 
.A. The front end, I think; ·was raised up and put on the 

rear end of a lumber truck, with the body removed and just 
the chassis, and it was dragged on ·behind the lumber truck. 

Q. That is the way it was hauled each way? · 
.A. I think so-each time I saw it. 

page 20} RE-DIRE·CT EXAJ\tiiNATION. 

By ~Ir. Settle : 
Q. When the car was taken from Boydton back to South 

·Boston on the day following the accident, was it taken on the 
truck? 

The Court : He has already described how it was taken. 
Stand aside. · 

By Mr. Hodges: 
Q. lVIr. Slate, the rear tires on that care are inflated now, 

are they not? . · 
A. They were the last time. I saw it. 
Q. When you say it was dragged, you mean it was rolled? 

W. R. BEALES, 
a witness on behalf of the plaintiff, :JJeing duly s'vorn, testi­
fied as follows: 

Examined by 1\tir. ·Hodg·es : 
Q . .Sheriff, it has been suggested that the car driven by 

(}rant Faulkner, at the time of his death, has been at your 
hon1e since the last term of court ; is that correct Y 

A. Yes, sir. 
·Q. I believ:e it was put there wit}l your permission, to keep 

from bringing it back from his home? · 
A. Yes, sir; it is up there in the yard. 

page 21 r Q. ls that car in the condition now as it was when 
it was put there in your yard? 

A. T.he same. It has been stored; it has been kept there 
not in the shed. 

By the ·Court: 
·Q. The same except what the weather has done for itt 
A. Yes, sir. 
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EMMETT GREGORY (:Colored), 
a witness on behalf of the plaintiff, being duly sworn, testified 
a~ follows: 

Ex~neq ·by Mr. Hodges: 
Q. You are Emmett Gregory f 
A. Yes, sir. 
Q. Where do you live Y 
A. I live at Finchley. 
Q. IIow old are you Y 
A. l was hventy-two years old the 8th of October. 
Q. Where do you work Y 
A. I ain't working nowhere for the last 'thrP-e or four weeks; 

I ain't had nothing to do. 
Q. The depression got you Y 
A. Yes, sir. · 
Q. Where were you working in June, 1931, at the time that 

they had an automobile accident very near FinchleyY 
A. I was working on the farm. 

page 22 } Q. This is an action involving an automobile 
wreck between the car driven by Miss Marjorie 

Baptist and one driv:en by Grant Faulkner, who was killed 
in the accident on the night of June 6, 1931; did you happen 
at the scene of this accidentY 

A. I was not there when it happened, but I was there 
prorrrptly afterwards. 

Q. How soon after the accident were you there? 
.A.. Well, I reckon it was about ten or fifteen minutes after 

it happened. 
Q. Where were you when the accident happened, if you 

know? 
A. I had started to Clarksville and heard the licks, and 

turned around and came back. 
Q. Are you related to Grant Faulkner in any way, or were 

you? 
A. No, sir; I never lmowed him and nev~r seen him before 

that night. 
Q. Do you know any of the Faulkners Y 
A. No, sir. 
·Q. Did you know any;body that was in the Faulkner car! 
A. No, sir, I didn't know anybody 'vho wa.s in there.· 
Q. What time was it when you got ,back to the scene of 

the accident and you heard the collision?· 
A. Did you say what time of night was itt 
Q. Yes. 
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page 23 ~ 

Hiawatha. 

A. I reckon about nine or half past nine o'clock. 
Q. When you got there who did you see there? 
A. Well, ],.fr. ·Carroll and Charlie Carter and 

Q. Mr. Carroll who t 
A. Mr. Cal Creedle. . 
Q. Where was Grant Faulkner, who was injured, when you 

got there? · 
A. They had laid him out on the bank when I got there. 
Q. On which sidet , 
A. On the righthand side eoming to town. 

By the Court: 
Q. Coming which way' 
A. This way. 

By Mr. Hodges: 
Q. To Boydton, do you mean 1 
A. Yes, sir. 
Q. Where was Grant Faulkner's car when you arrived? 
A. They had pulled it down. 1\.fr. Cal said, when I got 

there, "Y.ou boys help me shove the ear across the road", and 
I helped them. 

Q. ·Cal Creedle said that 1 
.l\.. Yes, sir. 
Q. Where was it lying before you shoved it down and pulled 

it across the road Y 
A. I didn't see it no more than they pulled it down and 

laid this fellow out on the ground. 
Q. Where was it when it was pulled down¥ On 

page 24 } which side of the road was it 1 
A. On the righthand side coming to town-com­

ing to Boydton. 
Q. Had the car been moved when you got there-when you 

immediately walked up1 
A. No, sir, no more than they had pulled it down. 
Q. Did you see them when they pulled it down 7 
A. No, sir, I didn't see them when they pulled it down. 
Q. The car was sitting on its wheels when you arrived? 
A. Yes, sir, sitting on the wheels 'vhen I arrived. 
Q. Did you look at the highway or around the car? 
A. Yes, sir, I looked in the road where they hit it at. 
Q. Tell the jury where the cars hit? 
A. Well, from where L see the car hit at, the place was 

knocked in the road, and I didn't see nothing else that could 
have knooked it unless when she tore down the wheel, for 
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the brake drum to drop down and hit the road, and that was 
in the right center of the road coming to Boydton. 

A. Yes, sir. 
Q. That would have been to the left of the center of the road 

in the direction that the other car \vas g·oing at the time of 
the accident 1 

A. Yes, sir. 
Q. About how far was that t0 the left of the center of the 

road where you saw this place, apparently a brake drum plow­
ing up the center .of the road, going towards Clarksville 7 

A. I don't know, sir, exactly; maybe six inches or more .. 
Q. Six inches or more~ 

A. Yes, sir .. 
page 25 ~ ·Q. Did you see anything to indicate to you 

whether Grant Faulkner's car had been · turned 
over on the side, or not~ 

A. Did you say did I see anything to show whether it had 
been turned over on the side? 

Mr. Sterling Hutcheson: If your Honor please, we think 
he should ask what he saw. 

The Court : I don't know .. 
Mr. Sterling Hutcheson: He is asking for opinion evidence .. 
The Court: Ask what he saw then. The objection is sus-

tained. 

By Mr. Hodges: 
Q. What did you see there~ You state Grant Faulkner's 

car was on the rig-ht side of the road; what did you see just 
a:bout the place where Grant ]~...,aulkner 's car was 7 

A. Some tools out of it, a glove and some pieces I took 
it to be from the floor, laying there where they said it turned, 
but I wa.sn 't there when it turned, but it \Vas laying in the 
gutter of the road on the outer edge on the righthand side 
coming to town. . 

Q. Was there any glass around theref 
A. Yes, sir. some glass was there, too. 
Q. Where was that 7 
A. Some down in the gutter of the road, I think, and maybe 

some up on the bank, ·but I ain't right sure no\v it 
page 26 } has been so long. 

Q. Do you mean the rubber mat? 
A. ~,rom the floor of the ear was laying out there in the 

gutter, too. 
Q. Do you mean the drain or ditch to the side of the road, 

when you say the gutter? 
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A. Yes, sir, the drain to the side· of the road. 
Q. Was any of it further out than tha.t, or did you see! 
A.. I didn 1t see whether any was further out,. or not. 
Q. How wide is that shoulder, would you say, from the gut­

ter, where you sa.w the stuff lying down, to the ·edge of the 
ha.rd surface on the righthand side coming this ·way? 

A.. .About six feet. 
Q. A six-foot shoulder? 
A. Yes, sir, I think it was. 
Q. And you tell the jury that this stuff was lying in the 

gutter. Was there any !bank on the right side of the road Y 
A. A little bank, but not so awful much. 
Q. How much 1 As much as that (illustrating) Y 
A. Yes, sir, I reckon as much as that or maybe more. 
Q. Say in inches about how high the bank was Y 
A. About fifteen inches, I reckon. 
Q. And when you describe this stuff that you saw lying 

in the ditch, on the righthand side of the road, you mean Grant 
Faulkner's righthand side eoming towards BoydtonY 

A. Yes, sir. 
page 27 ~ Q. Emmett, how wide is the. road at the point 

where this car ·was turned over? 
.A. Do you mean the asphalt part? 
Q. Yes. 
A. I reckon about eighteen feet. 
Q. And you tell the jury the shoulder on Grant Faulkner's 

1·ighthand side 'vas six feet? 
.A. Yes, sir, I reckon about six feet. 
Q. And the stuff from his car was lying in the righthand 

ditch? 
A.. Yes, sir. 
Q. Have you seen any part of that car there at the point, 

since the accident? 
A. I think a. piece of matting, I was' telling you about is 

lying out there some place now. 
Q. Is it still there on the righthand side of the highway­

the piece of matting? 
A. The last time I paid any attention to it, it was. 
Q. Ho'v far, if you know, was the Faulkner car moved from 

the point where you said the road was scarred by the brake 
durm of the other car 1 

A. Did you say how far was it moved Y 
Q. Yes, how far was it from that point where you saw this 

scar? 
A. When I got there, they had turned it down, and there 
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· were only two wheels of it on the asphalt. The two 
.. page 28 ~ righthand wheels were off on the dirt, and the two 

lefthand wheels were on the edge of the road. 
Q.. .And how far was that from the spot that you saw where 

the road was tom up and the hole knocked outf 
A. It was a good little ways. I don't know exactly how far. 

I didn't pay cl9se attention to how far it was. 
Q. .All right. Did you kno'v who was driving the other 

car, the Baptist car, involved in the accident! 
A. Did you say did 1 know who was driving it f 
Q. Yes. 
A. No, sir, I didn't know-who was driving it. I didn't know 

any of them any more than I heard them say it was Mr. Bap­
tist. I didn't kno'v him from anyrbody else if I would meet 
him in the road. 

Q. Now, Emmett, 'vhen you a.rrived there, can you tell the 
jury where the Baptist car was 1 

A. Well, ~Ir. Baptist's ·car had gone off the· road and went 
off on the righthand side coming to Boydton, had crossed the 
gutter of the road and gone out on the right of way I should 

, sav. 1 

Q. So that had crossed over the left of the road and was 
on the side of the road and on the same side that Grant Faulk­
ner's car was lying? 

A. Yes, sir, on the same side. 
Q. How far was that down the road beyond Grant Faulk­

ner's carY 
page 29 ~ A. How far had it gone down the road? 

Q. Yes. 
A .. I reckon around about :fifty or fifty-five steps or yards 

or whatever you might call it down there, and to the left. 
Q. Did you track the Baptist car down the road, or did . 

you notice the tracks at all t 
A. No, sir, I didn't pay much attention to it, but you. could 

see it that time where the brake drum dragged all the way 
down. 

Q. I will ask you this : You have testified you saw a place 
in the road about six inches to the left of the center of the road 
(of Grant Faullmer's car) where. the brake drum hit the 
ground; did the track from the ·brake drum go on from that 
same car? 

A. Yes, sir, to the same. 
Q. Did you examine the Baptist car, or look at it Y 
A. No, sir, only to look at the front wheel broke down. I 

think some one tried to turn on the headlights, but they didn't 
burn. · 

II 
I 

I 
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· Q. Were the headlights crushed in, or do you know t 
A. No, sir, 1. didn't pay mueh attention to the headlights. 
Q. How about the fender? 
A. When Mr. Glasscock come, we helped to shove the wheel 

down. 
Q. Was the wheel gone Y 

1>age 30 }- A. The wheel was clear off the brake-drum. 
Q. Do you know where the wheel was Y 

A. No, sir, I don't know now, at this time; I didn't pay 
much attention to the wheel. We got the wheel that night, 
'but where they got it from I don't lmow. 

Q. You tell the jury the ·car had gone down the road fifty­
five yards with the brake-drum cutting a mark on it? 

A. Yes, sir. It went off on the righthand side coming to 
Boydton. 

Q. Did anybody try to crank the Baptist carY 
A. No, sir, not while I was there that night. 
Q. There has been some suggestion -or statement made here 

that some other car passed along and hit the Grant Faulkner 
car after it was in collision with l\fiss Baptist's car; do you 
know whether that is correct, or not? · 

A. No, sir, I don't kno'v anything about that. 
Q. Did you see any .other car pass there Y 
A. Well, when I got there, there was a lot of cars passed, 

·hut didn't none of them hit it at the time I got there. I don't 
know anything about the other car. 

CROSS EXAMINATION. 

Bv Mr. John Hutcheson: 
· Q. Emmett, did you make any measurements on the road 

there at that time Y 
A. No more than to look at it. 

page 31 } Q. You don't know whether the road is eighteen 
feet wide, or not; you just think it is eighteen feet 

wide, and i~ looks eighteen feet wide! 
A. No, sir, I didn't measure it; I just put it about eighteen 

feet wide. 
Q. You say the shoulder there is six feet wide; you didn't 

measure that Y 
A. No, sir. 
Q. The ditch there is how many inches deep 7 
... t\... I say the bank is about fifteen inches, I reckon. 
~Q. You didn't make any measurements of it Y 
A. No, sir. 
Q. You say the scar mark of the Baptist brake-drum started 
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etix inches to the left of the center of the highway; you did 
not make any measurement of that, did you! 

A. No, sir, no more than to look at it. 
Q. Now, Emmett, the Faulkner car was moved to the north 

of the highway, wasn't it? 
A. It was moved over on the righthand side going back to 

Clarksville. 
Q. That is north, isn't it 1 
A. Yes, sir. 
Q. There was a bank on that side a.t tha.t time which has 

~ince he en cut downY 
A. On which side 7 

. Q. On the north-on the righthand going to 
page 32 ~ Clarksville? 

A. I don't think there has been since they put 
the highway through there any more than what is there now. 

Q. The road has been worked since then; it shows the road 
has been scraped since that time f 

A. Yes, sir. 
Q. They run one of these big scrapers over it once in a 

while? 
A. Yes, sir. 
Q. You don't mean to say the rna t is there at the same place 

as in the wreck Y 
A. I don't say in the same place, but still on the righthand 

side of the road. 
Q. It may be fifty yards one way or fifty yards the other 

way from the wreck Y 
A. It may be now. I haven't paid attention to it in a good 

while. The last time I was there I didn't see it in the place 
of the wreck, but it was still on the righthand side of the 
road. 

J. A. COLE, 
a witness on behalf of the plaintiff, being duly sworn, testified 
as follows: 

Examined by ~Ir. Settle: 
Q. You are Mr. J. A. Cole, and you reside in Halifax 

County? 
A. Yes, sir. 

Q. How long have you resided in IIalifax County, 
pag·e 33 ~ Mr. Cole f 

A. All my life. 
Q. How old are you Y 
A. Forty-three. • I ; -. 
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Q. Are you an automobile mechanic by vocation Y 
A. Yes, sir. 
Q. How long have you been an automobile maehanic? 

· A. The last twenty years, but I have been working on them 
regularly the last fifteen years. 

Q. Did you ever work for Ames-Barnett Motor Company 
and the ·Crowell Motor .Company, in South Boston Y 

A. Yes, sir. 
Q. I believe you 'vere one Qf the first automobile mechanics 

to come to South Boston Y 
A. Yes, sir. 
Q. Please state whether or not you come to the garage here 

at Boydton on Sunday, June 7~ 1931, to get Grant Faulkner's 
car and take it back to South Boston 1 

A. Yes, sir. 
Q. To his home in Halifax CountyY 
A. Yes, sir. 
Q. That was the day follo,ving the collision in which Gra.nt 

'vas killed Y 
A. Yes, sir. 
Q. Did you take the ear baek to Grant Faulkner's home in 

Halifax County 
A. Yes, sir. 

page 34 } Q. How did you take the car backY 
A. Put it on the truek, the front part of it, and 

pulled it. 
Q. When you brought that car to the first trial of this case, 

how did you bring itY 
A. I broug·ht it like I carried it away. 
Q. You ·brought it down on a truck Y 
A. Yes, sir. 
·Q. And at the last term of court you left the car at the 

.Sheriff's house so you would not have to bring it back? 
A. Yes, sir. 
Q. Where is that car now? 
A. It is out there on the street. 
Q. You brought it down from the Sheriff's home this morn­

ing and put it out on the street7 
A. Yes, sir. 
Q. When you got to the garage here at Boydton on Sunday, 

.. June 7, 1931, to get the car, in what condition did you find 
Grant Faulkner's car 1 

A. The front wheel was torn down-the lefthand front· 
wheel torn down, the fender torn off, the runningboard and 
the rear fender torn off; the· top and windshield torn off. 

Q. You say the left front wheel was torn off? 
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A. Yes, sir. . . · .... 
Q. What was the c6ndition of the left front axle f 

· A. It was bent. . 
page 35 ~ Q. Was the tire on the lefthand front wheel of 

the car still on it, or had it been torn off! 
. A.-It- had been torn off. 

Q. ·What about -the other tires on the carY 
A. The other tires were on the ear. 
Q. The tire on th~ righthan~ front wheel and the tires on 

the hind wheels were still on the carY 
A. Yes, sir. . 

, Q.. Do you happen to know in what condition Grant Faulk­
ner's car was at the time of the accident¥ 

A. The car was in · an all right condition, as I worked on 
it on ],riday and this happened on 8aturday night, and I 
drove it up to Cluster ~prings to a school, myself. 

Q. Were the brakes in good condition Y • 
A. Yes,- sir. · 

By the Court: 
Q. Were the lights in good conditionf 
A. Yes, sir. 

By Mr. Settle: 
Q. What would yon say Grant Faulkner's car was reason-

ably worth at that time Y 
A. I would say $150. 
Q. What kind of car was it f 
A. Ford. 
Q. A Ford touring carY 
A. Yes, sir. 

page 36 ~ By the Court: 

A. '28. 
Q. "A"? 

Q. What model Y 

A. Yes, sir. 

By Mr. Settle : 

'· 

Q. '\Vhat was his car worth following the accident? 
A. I don't think the car would be worth over $35 or $40. 
Q. Would you ·be willing, yourself, to give $35 or $40 for 

it in its present condition Y 
A. If I had any use for it, I would. 
Q. Please state whether or nol, when yon saw that car on. 

Sunday following the accident, it showed· any evidence of hav-
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ing received a blow on the lefthand side of the car, along 
about where the driver sits? 

A. The side was bent np. 
Q. From the way in which that car is bent up, state whether 

or not the blow the car received was a severe or a slight 
blow! 

A. It seemed to be severe from the way it was torn up . 
. Q. When you came down past the scene of the accident on 
the morning follo·wing· the accident, state whether or not you 
-could see at the scene of the accident any evidences of a re­
cent collision! 

A. Well, after the car was moved from there I didn't take 
so much time, but when I got there I saw sonie windshield 

glass and parts of the car scattered in the road 
page 37 } and pieces. ' 

Q.. Where 'vas that-on the righthand or left­
hand side of the road co1.ping· towards Boydton 1 

A. Kind of strewed all over the road. 
Q. Did you see any on the righthand side of the road, on 

the extreme righthand side .. of the roadway, coming towards 
Boydton? 

A. There was glass and stuff there. 
Q. Did you see anything of a part of a floor covering to the 

car? · 
A. No, I didn't notice that. 
Q. Please state whether or not, in your opinion, the Grant 

Faulkner ca.r was turning· ov:er on its side-on its righthand 
side¥ 

Mr. Sterling Hutcheson: If your Honor please, he is ask­
ing for his opinion. I think that he should ask him to describe 
the automobile. It is a personal opinion. He was not there. 

The Court: I thought he asked if it was turned over on the 
rjghthand side. 

J\:Ir. Settle·: The car was brought in. 
1\tir. Sterling Hutcheson: He asked whether or not the car 

ha.d ·be.en turned over. 
The Court: He is qualified as an expert 1 
Mr. Settle: Yes, sir. 
The Court: The. objection is overruled. 
!f r. Sterling Hutcheson: Exception. 

page 38 ~ By Mr. Settle: 
· Q. Go ahead and answer the question? 

A. Yes, sir, the top anad windshield were turned ove-r to 
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the lefthand sid-e and it was bound to have been turned over 
on the right side! 

Q. -when you -came to the g-arage to get Grant Faulkner's 
car, did you see the Baptist car which was in collision t 

A. Yes, sir, I saw the car that they said was the Baptist 
car. 

Q. Wl1at damag-e had been done to that car, if anyY 
A. The front wheel and axle-the front wheel was torn off. 

By the Court : 
Q.. Which wheel f 
A. The lefthand front wheel·was torn off, and the axle was 

l>e-nt, and the lefthand front fender was torn and the light was 
bent. 

Q. Which light f 
A. On the lefthand side. 

Bv Mr. Settle: 
.. Q. The lefthand headlight f 
A. Yes, sir. That is all I saw. 
Q. Was the radiator on that car damaged f 
A. I don't think so. 
Q. And you say that the leftha.nd front headlight was 

broken¥ · 
A. Bent up, yes, sir. 

Q. Had the glass been broken! 
page 39 ~ A. I think so. 

Q. And the lefthand front fender was bent? 
A. Yes, sir. 
Q. You have testified that you hav:e been an automobile me-

chanic for the past twenty years? · 
A. Yes, sir. 
Q. From the condition in which yon found Grant Faulk­

ner's car on the day following the accident, I will ask you to 
state whether or not in your opinion Grant Faulkner's ca.r 
was run into iby the Baptist car, or the Baptist or Grant 
~,aulkner's car ran into the Baptist carY 

}lr. Sterling Hutcheson: We object to that, if your Honor 
please. 

The ·Court: I sustain that objection. State both cars. 
~Ir. Settle: I thought I did. 
1\ir. Sterling Ifutcheson: No he did not. 

Note: The question was read as asked. 
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Mr. Settle: I beg your pardon, but I will state it. 
Mr. S'terling Hutcheson: Let m.e make this motion :fi.rst: 

We make a motion to exclude ~Ir. Cole's testimony as to the 
condition of the Baptist car because it is not connected up. 
He saw the -car in the garage, and unless it is connected up 
that it was in the same condition in the garage as at the time 
of the accident, it is not competent. 

The ·Court : Where did you see the Baptist carY 
page 40 } Witness: In the garage. 

Mr. Settle: ~Certainly it will be connected up by 
other witnesses. 

The ·Court: L will let it go: in now with this· proviso, that if 
you do not connect it up I will strike it. 

Mr. John Hutcheson: He should not be permitted, at this 
time, to base any opinion evidence on that. 

The Court: I will let him give opinion evidence, not on the 
condition of Grant Faulkner's ear but on both ears. 

. Note: The last question asked by Mr. Settle was read. 

The Court: The objection to that question is sustained. 

Bv :h£r. Settle: 
··Q. When you saw the Grant Faulkner car and the Baptist 

car, at the garage in Boydton on Sunday, June 7, 1931, the 
day following the accident, were both.cars at the same garage~ 

A. Yes, sir. 
Q. Do you know the name of that garage Y 

. · . A. I do not. It is this big garage right across -there; Park 
l£otor Company, I think. · 

Bv the Court : 
··Q. The Ford garage? 
A. Yes, sir, the big garage. Yes, sir, it is where they have 

the new Fords. That is the Park garage. 

Bv lVIr. Settle: 
.. Q. From the condition in which you found both 

page 41 ~ of those cars when you saw them there that day, 
please state whether or not in your opinion the 

Baptist car ran into Grant Faulkner's car or Grant Faulk­
ner's car ran into the Baptist car? 

A. I couldn't say. 

lvir. John Hutcheson: We renew the motion and object to 
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this on the ground that the Baptist car has not been con­
nected up, and neither car _has been connected up as they w·ere 
immediately after the accident. There is testimony given that 
the· Grant Faulkner car was struck by a third car, ·and this 
witness has not connected it up with the physical facts directly 
after the accident. . Furthermore, we object on the ground 
that he is not an expert on automobile accidents. That is a 
matter of physic. He may be a garage expert, but he does not 
know the physics of motion, and I do not think he is c9mpetent 
to testify. 
· The Court: This objection will be overruled for the time 
being, with the proviso that the condition of the Baptist car 
is later connooted .up, the previous witness having aready 
testified as to the condition of the Faulkner car. 

Mr. John Hut$eson: We except. 
Mr. Sterling Hutcheson: No witness has connected up the 

·Baptist car as being the same. 
The Court : I will put the proviso on both cars .. 
Mr. John Hutcheson: We except to the ruling. 

. The Court: Of course. You understand that. Go 
page 42 } ahead and answer the question. 

A. I couldn't say. I wouldn't say and I couldn't say. 

Mr. Settle : I guess that is highly satisfactory. 

By Mr. Settle : 
Q. Had the Baptist car sustained any injury on the left 

hand side of it! 

The Court: He stated what injuries the Baptist car had, a 
while ago. 

A. No, not alongside of the body. 

-Mr. Settle: He said the fender. 
The Court : I thought he said the body. 

By Mr. Settle: 
. Q. State whether or not, from the evide:Q.ce of the blow sus­
tained by the Grant Faullmer car on its left hand side about 
where the driver sits, it was struck with sufficient force, in 
your opinion, to have turned it over? 

A. Yes, sir. 

Mr. Sterling Hutcheson: "\Ve make the same objection that 
we made before. 
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The Court: The objection is overruled. 
1\lr. Sterling Hutcheson: We except. 

By Mr. Settle: 
Q. From the time when you took the Grant Faulkner car· 

from Boydton, on J nne 7, 1931, back to his home in Halifax,: 
had any repairs been made to that cart 

page 43 } A. No, sir. 
Q. Have you seen the car this morning! 

A. Yes, sir. 
Q. Have any repairs been 1nade to it up to this time~ 
A. No, sir. 
Q. And it is no'v in the same condition as it was on the 

day following the accident 7 · · 
A. Yes, sir. 

At 1 :00 o'clock the court took a recess until 2 :00 o'clock for · 
lunch. 

page 44 ~ AFTERNOON SESSION. 

Boydton, Virginia, October 27, 1932. · 

The court met at the expiration of the recess. 

Present: Same parties as heretofore noted. 

. J. A. COLE, 
a witness on behalf of the plaintiff, took the stand for further 
direct examination, and testified as follows: 

Examined by Mr. Settle: 
Q. 'Vhat time of day was it on Sunday, June 7th, 1931; 

when you first saw the Grant Faullmer car and the Baptist 
car in the Park garage Y . 

A. I don't know exactly. I come on down here the first thing 
Sunday morning, and I couldn't tell you what time it was. 

Q. 'Vas it.before or after twelve o'clockt 
A. It was before twelve o'clock. 
Q. Could you say whether it was before or after eleven 

o'clock! 
A. No, I wouldn't say positively because I don't know. It 

is a right smart ways, and I didn't get up soon the morning I 
come down here. 

Q. What time did you leave here taking the Grant Faulk­
ner car back home? 

page 45 r A. I couldn't tell you because I didn't pay any. 
attention to that part, and I don't know. 
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Q. Did you leave before noon or during the afternoon t 
A. I reckon it was around twelve o'clock when I left. 
Q. How long did you stay here in Boydton~ . 
A. I reckon I stayed here an hour and a half or something 

like that. 
Q. So that would make the hour of your arrival up here, 

when you sa'v these cars in the garage, about 10 :30 Y 
A. Something like that. 

CROSS EXAMINATION. 

By ~ir. Sterling Hutcheson: 
Q. Mr. Cole, you have testified, I believe, that the left 

front wheel of the Baptist car was torn off and the left head-
light to the Baptist car was bent Y · 

A. Yes, sir. 
Q. And that the left front fender was torn off f 
A. Yes, sir. 
Q. Is that all the injury to the Baptist car¥ . 
A. The headlight, and the front axle was bent, and that is 

all I saw. 
Q. Please tell the jury how badly bent was the headlight f 
A. It just had a small lick; it struck the light and bent the 

light and it 'vasn't anything bad whatever. 
Q. lt bent the light? 

A. Yes, sir. · 
page 46 ~ Q. It ·would make a new light necessary? 

A. I don't know whether they straightened it up 
or just the place that held the light. I wouldn't say positively. 

Q. Didn't you testify in this case before that that left head­
ligh was bent so badly it would be necessary to put another 
on? 

A. I didn't say to put on another, but it was bent. 
Q. Didn't you say it was bent so badly it was necessary to 

put on another Y 
A. I don't know. 
Q. You don't know whether you did, or not Y 
A. No, sir. 
Q. vVhat do you think about it' Do you think it was bent 

so badly it 'vas necessary to put on another? 
A. It depends on what people think, whether they want the 

car fixed or not. 
Q. But it was bent Y 
.l\.. Yes, sir. 
Q. Was it bent to such extent that it could not be made as 

good ·as new 
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A. I think it could be straightened out, everything but the 
rim which held the glass. · 

Q. Would you have to put on another rim f 
A. I would think so. 
Q. So then the headlight, the left front fender, the left 

front 'vheel and axle were everything that were injured Y 
A. All that I sa'v to amount to anything. 

page 4 7 } Q. You looked at the car, didn't you Y 
A. Yes, sir. 

Q. How about the rear fender f 
A. I don't think the rear fender ·got a lick on it. 
Q. Speak louder? 
A. I don't think it got bent. 
Q. If it had been bent, you would have seen it Y 
A. I think so. 
Q. Do you tell the jury the rear left fender was not bent¥ 
A. If it was, it was so slight I didn't notice it. 
Q. How about the left running board Y 
A. I don't think it was torn. 
Q. Do you tell the jury it 'vas not torn? 
A. I don't think so. 
Q. Not injured Y 
A. No, sir. 
Q. Mr. Cole, the left front fender of the Faullmer automo­

bile is pretty badly broken up, isn't it i 
A. Yes, sir. · · 
Q. Isn't that fender struck immediately from the front or 

almost immediately from the front? 
A. I will tell you the best way it looked like it was caused 

to me: It looked like the two 'vheels might have hung like 
that, because it pulled each wheel back, and it seemed to me 

like that they must have hooked one wheel into· the 
page 48 ~ other. 

Q. Doesn't it look like the front end of the fen-
der on the Faulkner car was hit 1 · 

A. It was bent back. · 
Q. It was bent back! 
A. Yes, sir. 
Q. You testified that the front axle to the Faulkner car was 

bent, too, didn't you Y 
A. Yes, sir. 
Q. No,v, }lr. Cole, you have had that car do'vn here twice 

before? 
A. Yes, sir. 
Q. In other words, it has been loaded and unloaded on 

trucks how many times since the accident Y 
A. Three times. 
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Q. Loaded and unloaded three times! 
A. Yes, sir. 
Q .. ..That makes six operations of loading and unloading! 
A. Yes, sir. · 

By the Court: 
Q. Has it been loaded each time just as it is loaded nowY 

By Mr. Sterling Hutcheson: . 
Q. Mr. Cole, when it was down here before, was it loaded 

and fastened on there just as it is now, with the chain around 
the axle? 

page 49 r A. Every time but the first time I had a bed on 
the truck, flat, and it is in ·the same condition it 

was before. I took the fiat off the last time and put it on th:is 
time so I would not .have to raise it so high, but it is loaded 
jl.1st like it was each time. 

Q. The front axle was. bent back, wasn't it! 
A. Yes, sir. · · · 
Q. Bent back? 
A. Yes, sir. · . 
Q. Hasn't that axle been straightened out since then Y 
A. No, sir. 
Q. Isn't it tied to the car! Hasn't it been tied on to the 

car? 
A. In -the middle part of the axle, a chain on each side went 

to the truck. It has not been tied to either side, but in the 
middle of the axle. 

Q. Do you say the axle has not been changed at all t 
A. It has not been changed at all, and it is just like it was 

the day I carried it away from here. 
Q. Well, wasn't that axle the first time right back against 

the frame of the ear Y · . 
A. No, sir. 
Q. It never was Y 
A. No, sir. 
Q. Now, Mr. Cole, the injury to the side door of the Faulk­

ner car would indicate that it was struck a blow 
page 50 ~ straight down like that (illustrating), wouldn't it¥ 

A. In the top of the door 
Q. Yes. 
A. It seemed like it got that when it turned over. 
Q. The top of the left hand door is bent down by a blow· 

from above, wasn't it? 
A. Yes, sir. 
Q. You say it seems it got that when it turned over 1 
A. It seemed. so. 
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Q. Haven't you testified it seemed, in your opinion, it 
turned back on the right sidet 

A. Yes, sir, but it kept on over when it turned clean over. 
It turned bottom side upwards, and when it struck the other. 
way it, seemed like it caught the lick straight down from thd 
top of the door. 

Q. That is the left door! 
A. That is the left door. 
Q. That is what caused the dent or bent place in the door, 

isn't it,-that blow you are talking about1 
A. Yes, sir, it is bent down from the top. 
Q. Right from the top! 
A. Yes, sir. 
Q. That blow from the top bent or dent in the side, too, 

didn't itt 
A. I don't know about the side, but it is bent and sprung 

down. 
page 51 ~ Q. Like that (illustrating) ? 

A. Yes, sir. 
Q. And caved in 1 
A. Yes, sir. 
Q. Then, Mr. Cole, you could not tell the jury that that 

blow on the door was caused by being struck by another auto­
mobile, or nott 

A. ·No, sir, not on that door. I couldn't say on that door. 
Q. You don't undertake to say that the automobile turned 

clear over, do you 1 
A. It seemed to be. It seemed to be turned bottom side up, 

because it mashed the windshield. 
Q. Your theory is that the car turned clear over like this 

(illustrating)! 
A. Yes, sir. 
Q. And straightened up again? 
A. I don't know who straightened it up, but that is the ap-

pearance. . . 
Q. You think, after it stopped turning over, the wheels were 

up in the air? 
A. It looked so. 
Q. The wheels up in the air 1 · - , 
A. It could have kept on, but it turned with· the top part 

down. 
Q. The fenders on the right hand side of the Faulkner car, 

are not hurt, are they Y 
page 52 ~ A. No, sir. 

Q. You don't mean to say that the right wheel 
was off the car when you got it there, do you t · 
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A. It was when I carried it away. It was took off over yon-
der. · 

Q. You· don't mean the right wheel was off in the wreck, 
do you¥ 

A. No, sir. 
Q. That was taken off since the wreckf 
A. It was took off over there before I carried it a'vay. 

RE-DIRECT EXAMINATION. 

By 1\tlr. Settle : 
Q. 'Vho took it off? 
A. I reckon some of Faullrner's crowd took it off, I imagine. 
q. yon don't know y 
A. No, I won't say. 
Q. All you know is that it ··was taken off, and it was off 

when you saw it? 
A. It was took off over there. 

page 53 ~ "\V. G. BAPTIST, 
the defendant, recalled by the plaintiff as an ad­

verse witness: 

Mr. John Hutcheson: We think there should be some limi­
tation on the adverse witness. 

The Court: I am not going to waste time like I did just 
now, but I will see what he says first. 

By ~{r. Hodges: 
Q. I want to clear this point up relative to your car being 

in the wreck: Your car "ras in that wreck with-

The Court: (Interposing) He stated that this morning. 
Mr. Hodges: I "ranted to be doubly sure. 

By }.tir. Hodges: 
Q. Your car was brought to the Park Garage, was it not f 
A. Yes. · 
Q. And it remained there from Saturday night until Mon-

day morning! ·. 
A. Yes. 
Q. Was there any work done on that car during Sunday f 
A. Not that I know of. 
Q. No repairs were made to your car at all until a~ter Sun­

day! 
A. None I know of. 

The Court : I think that is within the rule. 
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page 54~ CHARLES CARTER (colored),. 
a witness on behalf of the plaintiff, being duly 

sworn, testified as follows : 

Examined by Mr. Hodges: 
Q. Your name is Charles Carterf 
A. Yes, sir. 
Q. Where do you live 7 
A. Finchley. 

· Q. How old are you, Charles Y 
A. Twenty-five. 
Q. Do you drive an automobile! 
A. Not now; I used to. 
Q. Have you driven right much f 
A. Yes, sir. 
Q. Where have you lived all your life-what county? 
A. At Mr. Wright's. 
Q. No; what county do you live in Y 
A. Mecklenburg all my life. · 
Q. Did you go to the scene of the accident Saturday night, . 

June 6th, 1931, between one Grant Faulkner's car and a car 
<>f Mr. W. G. Baptist! 

A. Yes, sir. 
Q. Did you see the accident 1 
A. No, sir, I was not there when it struck but I saw the car. 
Q. Which ear? 
A. I sa'v Mr. Baptist's car, the only car that passed before 

they had an accident. 
page 55 ~ Q. Where were you Y 

A. Between the little church and Finchley. 
Q. Did you immediately go to the scene of the accident f. 
A. Yes, sir, I went right a'vay after I heard it, and got 

there in less than five minutes after the accident. 
Q. Who 'vas there when you arrived? 
A. There was only one colored man, and that was. Hiawa­

tha Towles. 
Q. Where was Grant Faulkner when you arrived there Y 
A. Lying beside the car in the right hand ditch. The car 

was turned up in the 1·ight hand ditch coming towards Boyd­
ton. 

Q. On whose right hand ditch Y 
A. On his right hand ditch coming towards Boydton. 
Q. When you say his, do you mean Grant Faulkner f 
A. Yes, sir. 
Q. Was it off the hard surface of the highway? 
A. Yes, sir. 

· Q. Was the entire body of the car offY 
I ' ' 
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A. Yes, sir. . 
·; .. Q.· .A:nd lying up on· the right ditch! 

A. -yes, sir, the top of' the car was lying over on the bank 
out of the ditch. 

Q. Where did you say Grant was! 
A. Lying on the side of it. 
Q. Was he out of the car! 

A. Yes, sir, and I helped ·to take him up and 
page 56 } carry him to the field. · 

. Q. Had some one taken him out, or was he where 
he had fallen 1 

A. Right where he had. fallen, I guess .. 
Q. '\Vhat did you do¥ 
A. I and Ed 'Vade went to carry him out in the field and 

lied him cfown; we got a seat and put under his head, and 
then ·we went and pulled the car down, and by the motor being 
heavier than the back, it slided down, and then the other car 
came on and struck the:.fender that was torn off the car down 
in the road. 

Q. That was after you had turned the car back 1 
A. Yes, sir. . 
Q. Where was Grant Faulkner at that time Y . 
A. Grant Faulkner was out in the field where we had car-

riea him . 
. Q. He had been hit and injured before this car came along! 
A~ Yes, sir. , 
Q. Charlie, you say the car was off the highway and the 

top of it lying up on the bank! 
A. Yes, sir. 
Q. And the body of the car was in the ditch f 
A. Yes, sir. 
Q. How wide is that shoulder Y . 
A. I don't know·; I haven't measured it to tell the 'truth. 

Q. Guess, Charlie Y Give me an estimate Y 
page 57·~ A. It was about two feet-about three feet, I 

guess. 
Q. You are just guessing¥ 
A. ·Yes, sir. 
Q. Do you know how wide the highway is Y 
A. No, sir. 
Q. You don't know how wide it is T 
A. No, sir. 
Q. Was Mr. Cal Creedle there when you got theref 
A. No, sir. 
Q. He came after you got there T 
A. Yes, sir, he came after I did. 
Q. Charlie, you got there before the car was moved, and it 
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was still turned up, and the man was lying where you say he 
fell out of the ear? 

A. Yes, sir. 
Q. Can you tell the jury whether or not you examined the 

road, or saw the road, with a view to saying where the col-
lision took place 7 ' 

A. From what I could see with my o"rn eyes and my own 
lmowledge, from where the· brake-drum hit the ground, this 
ear was just about, I would say, about six feet from where 
the brake-drum hit the ground, the man on the right hand 
ditch and the car turned up on the fender. 

Q. When you say the brake-drum, whose car do you refer 
toY 

A. Mr. Baptist's car I know it is, because where the brake­
drum hit the ground it was more on his side from 

page 58 ~ my knowledge than his. 
Q. On whose side 7 

A. On Grant Faulkner's. 
Q. You say it was to the left side 7 
A. Yes, sir. 
Q. On Grant Faulkner's side? 
A. Yes, sir. 
Q. In your own imagination-

Yr. Sterling Hutcheson: (Interposing) Don't let us have 
imagination. 

By Mr. Hodges: 
Q. You didn't measure that spot? 
A. No, sir. 
·Q. About how far "ras the brake-drum scar to the left of 

Miss Baptist's side of the center of the highway? -
A. Something like two feet I should think-at least I know 

H was. 
Q. How do you lmow Miss Baptist's car made that brake­

drum scar "rhere it hit the ground two feet from the center? 
A. I saw 'vhere the wheel went down it marked and in plain 

view where it went down, and the scratch of the brake-drum 
on. 

Q. Did it follow down to her car? 
A. Yes, s1r. 
Q. I am going to ask you how far her car 'vent from the 

point 'vhere the 'vheel 'vent down and the brake­
page 59 ~ drum bit the ground to where it stopped Y 

A. About sixty feet. 
Q. Sixty feet? 
A. Sixty yards I should have said. 



94 Supreme Court of Appeals of Virginia. 

Q. Sixty yards you should have said T 
A. Yes, sir. 
Q. Did it stop just at a pine bush lying on the bank of the 

road? 
A. The front swung across the ditch .. 
Q. Did the car stop· of its own motion, or what stopped it! 
A. The bank stopped it. 
Q. On which side of the road did Miss Baptist's car come 

to a stop! 
A. On Grant Faulkner's side, on the right hand side. 
Q. It 'vent across the road? 
A. After the collision it "rent across the road on Grant 

Faulkner's side, and swung across the bank. 
Q. And do I understand you to say that her car stopped 

on the left hand side of the road 1 
A. Yes, sir. 
Q. Facing towards Clarksville, in the direction in which 

she was going? 
A. Yes, sir. 
Q. And that the bank stopped it? 
A. The bank stopped the car. 

Q. Was it off the right of way of the ·highway 
page 60 ~ at the time it stopped~ · · 

A. Yes, sir. . 
Q. Mter this accident happened, was Grant Faulkner's car 

later moved f ~ · 
A. Yes, sir. 
Q. 'Vhere was it moved? 
A. l\1:oved over on the right side going towards Clarksville, 

on the bank. 
.. A. Mr. Creedle was there .and said ''Boys, I guess you had 
better move the car; somebody else will come'', and we moved 
it on the .right hand side going towards Clarksville, against 
the bank. 

Q. Was there any bank on Grant Faulkner's right hand side 
coming towards Boydton Y 
· A. Yes, sir, I reckon about that high (indicating}. 

Q. You hold your hand up? 
A. About that high (indicating). 
Q. Ho'v many inches would you say r 
A. About fourteen. 
Q. If I understand you, the top of this car was up on the 

bank fourteen inches? 
A. Yes, sir. 
Q. And the car was lying up on the side! · 
A .. The body of the car was in the ditch.. _ 
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Q. Do you know whether the body of the car was­
page 61 ~ touching the ground, or not! 

A. Yes, sir, I think it was. I am pretty sure it 
was. 

Q. Now, did you look to see, or did you notice, where Grant 
],aulkner's ear was struck? 

A. Yes, sir. 
Q. Where? 
A. In the left hand door where the driver sits. 
Q. You referred a moment ago to a scar where the brake­

drum of Miss Baptist's ear hit the ground; how far was that 
from where Grant Faulkner's car was lying turned over on 
its right side on the ditch, when you arrived there? 

A. Just about-I didn't measure, but I was going to say, 
from my own knowledge, I guess it was about six feet from 
where Grant Faullmer's ear was lying. 

Q. In other words, Grant Faulkner's car was lying on the 
right side of the road here, and six feet further you found a 
scar mark in the road? 

A. Yes, sir, "rhere the brake-drum hit in the road. 
Q. And you followed that mark up to where 1\riss Baptist's 

car was? 
Q. I will ask you, did you look to see whether Grant Faulk­

ner's car skidded or was :knocked anywhere before it was 
turned over on the ground? 

A. No, sir, there was no skid at all. 
Q. In other words, it pulled over on the ground T 

page 62 ~ A. Yes, sir; there ·was no skid or skidding at all. 
Q. Yon made reference. awhile ago to the fact 

you had seen one of these cars before the collision? 
A. Yes, sir, I saw Miss Baptist's car coming over the hill_ 

bv 1\tir. Jeffress' store. 
~ Q. How far is that from the point of accident? 
A. About four hundred yards. 
Q. Did you know it was Miss Baptist's car? 
A. That was the ear that passed before this collision. 
Q. You didn't kno·w it was Miss Baptist's car at that time? 
A. No, sir, but it was the one that passed before the col-

lision. · 
Q. Can you tell the jury at what rate of speed, in your 

opinion, that car was being driven 'vhen it passed you four 
hundred yards before the accident? 

~Ir. Sterling Hutcheson: I think that is too remote from. 
the accident. 

The Court: Objection overruled. 
Mr. Sterling Hutcheson: We except. 
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By Mr. Hodges: 
Q. .Answer ·the question . 
.A.. From my own opinion and my lmowledge from ·what I 

~ave drove, it 'vas running right around about sixty miles an· 
liour, and I don't think there is anything wrong about it, but 
from my experience and what I have drove, I think sixty 

miles an hour. 
page 63 } Q. She passed you, and, if I understand you, im­

mediately after she passed (and that was the only 
car that passed), then you heard this collision Y 

.A. Then I heard the collision.· 
Q. .Are you related in any 'vay­
A. (Interposing) No, sir. 

The Court: One minute. 

By Mr. Hodges: 
Q. Are you related in any way to Grant Faulkner or any 

of his family f 
A~ No, sir. 
Q. Or Ea Wadef 
A. No, sir. 
Q. Or Rosa Edmonds f 
A. No, sir. 
Q. And you live there at Finchley f 
A. Yes, sir. 
Q. And have ·lived there all your lifef 
A. Yes, _sir. 

CROSS EXAMINATION. 

By Mr. Sterling Hutcheson: 

I I 

9· You testified in this case before, didn't you f 
A. Yes, sir. · 
Q~ You didn't tell us anything about those scars in the 

road at that time, did you Y 
page 64 } A. They didn't ask me. 

Q. You didn't tell us anything about seeing this 
automobile going sixty-miles an hour, did youY 

A. No, sir. They didn't ask me. 
. Q. You had told these gentlemen about it 1 

A. He asked me if I saw it, and I said I did. 
Q~ .You had .told them all about it before the other trial 

that you testified in? 
A. About what? 
Q. About the scars in the road and the rate of speed? 
A. No, sir. 

.I 

I 
I 
I 
\ 
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Q. You had not told them about it~ 
A. No, sir. 
Q. I see. Didn't you tell them all you lmew about it at that 

time? 
A. They told me what I did know and I told them. I saw 

the car was it was coming down the road, but they didn't ask 
me did I see the car. 

Q. They asked you this time f 
A.· Yes, sir, they asl{ed me did I see it. 
Q. You didn't tell them anything but what they asked you¥ 
A. ·No, sir, that I know of. 
Q~ Ho·w is that¥ 
A. I told them what I knew that they asked me. 
Q. Where were you when you heard this collision? 

A. Betwixt the Liberty Church and Fiuehley. 
page 65 ~ Q. Where is Liberty Church. 

A. Just a little the other side of E,inchley. 
Q. "\Vhlch ·Way? · 
A. Towards Clarksville on the old highway. 
Q. On the old road 1 
A. Yes, sir, the old highway. 
Q. That is west of Finchley then? 
A. Yes, sir. 
Q. Are you talking about the colored church Y 
A. Yes, sir. 
Q. That is the other side of Finchley 1 
A. Yes, sir. 
Q. "\Vere you in the old road f 
A. Yes, sir. 
Q. About half way between. Finchley and the church J 
A. Yes, sir. 
Q. No,v, Charles, how could you see this automobile¥ 
A. It was in plain view and you could see all the way. lt 

is in plain view and no woods or nothing to keep from seeing. 
Q. flow far were you away from it 1 
A. When I saw it¥ 
Q. Yes. · 
A. I don't lmow, but something like three hundred yards 

when I first sa'v it, and I hadn't walked, I kno,v, as far as 
from here out to the street before they had the collision. 

Q. And you sa'v it three hundred yards off the 
page 66 ~ first time, and you were not on the sru.ne road th~ 

automobile was on¥ 
A. I was meeting the automobile but I was on the old high­

way. 
Q. Three hundred yards away, and you were not on the 

same road the car was on? 
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A. No, sir. 
Q. On a side road? 
A·. Yes, sir, but coming the same way. 
Q. You were coming to Finchley ¥ 
A. Yes, sir. 
Q. And this was at night? 
A. Yes, sir. 
Q. Where did you see it when you say it was going sixty 

miles an hour? 
A. Coming down by Mr. Jeffress' s!ore on the hill. 
Q. On the curve? 
A. Yes, sir. 
Q. You tell the jury the car 'vas going sixty miles an hour 

around the curve? 
·-A. From my own experience and what I have drove it was 

going sixty miles an hour around the curve. 
Q. '\Vhat kind of car have you driven 1 
.A. I have drove a Chevrolet and I have drove a new Ford 

and I have drove a model '' T' '. 
Q. Have you ever gone more than sixty miles an hour! 

A. Yes, sir, I have drove seventy miles an hour .. 
page 67 ~ Q. A Ford? 

A. No, sir; a Chevrolet. 
Q. Well, now, what time of night was this? 
A. Right around eight o'clock, I should think. 
Q. Dark? · 
A. Yes, sir. 
Q. Was it dark good 1 
A. Yes, sir. 
Q. Lights were on T 
A. Lights were on the car. 
Q. When you wen~ from where you were on the old road 

to the scene of the accident, how did you goY D_id you travel 
around the road or through the field? 

A. No, sir, out across the field. 
Q. Wasn't there a patch of woods between you and where 

the accident happened? 
A. Yes, sir, but it was not between me. If I had gone back 

there would have been, but there was none. 
Q. There was a patch of "roods between you and where the 

accident happened, wasn't there? 
A. Yes, sir. 
Q. When you got up there-you testified about what you 

found; Hiawatha Towles "ras there, "rasn 't he 1 
A. Yes, ·sir. 
Q. Are you .able to say whether the automobile had been 

moved, or not Y 
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A. No, sir, it was not moved before I got there. 
:page 68} Q .. How do you know! 

A. From where it was, if they had moved it, it 
looks like they would have set it up. 

Q. "\Vas it lying on the side or top? 
A. On the fender, on the right hand ditch .. It was turned 

up in the ditch on the right hand fender. 
"Q. On the right hand fender! 
A. Yes, sir. 
Q. You remember the persimmon tree on the right hand 

:side of the road going to Clarksville, do you not t 
A. Yes, sir. 
Q. On which side of the persimmon tree was it! 
A. On the upper side. 
Q. Going toward Clarksville 1 
A. Yes, sir. 
Q. On the upper side 1 
A. Yes, sir. 
Q. That is 'vest of the persimmon treeY 
.A.. I think it is. 
Q. How far beyond the persimmon tree was the car' 
A. I would not be able to say; I didn't measure it. 
Q. You have been able to tell us about the other distance'S 

mighty glibly; now, about how far was itY 
A. Maybe thirty yards, maybe, or something like that­

something like thirty yards. 
Q. Charles, is that road in about the same con­

page 69 ~ dition that it has been in all along on the south 
side? 

A. There has been a lot of patching since then. 
Q. Is the shoulder of the.road, the ditch, and all that, about 

the same! 
A. I should say it is. There has not been much water since 

then to do much washing. 
Q. Don't you lmow that there is no bank on that side of 

the road? 
A. Something like that (illustrating) .. 
Q. How much? 
A. About like that (illustrating). 

The Court : About fourteen inches. 

By 1\fr. Sterling Hutcheson: 
Q. You say the top 'vas against the bank t 
A. The top was laying up on the bank. 
Q. Was the ear lying on the side? 
A. On the fender up in the right hand ditch. 

' I ', 



100 Supreme Court of Appeals of Virginia .. 

Q. Where were the left wheels of the car-up in the air f 
A. The car \Vas turned up, and the wheels like that (ill us­

. trating) ; one wheel was up. There wasn't but one on that 
side. 

Q. Now, Charlie, you remember that the bank on the north 
side of the road has been cut down since the wreck, don't you! 

A. I don't know that it is. 
page 70 ~ Q. You don't know whether it is, or not 1 

A. I don't know whether it is, or not. 
Q. Has any bank been cut on the south side since the wreck t 
A. I couldn't say that, either. I don't think it has. 
Q. You don't think it has 1 
A. ·I don't think it has. 
Q. You testified about this scar you saw there: You say 

that was about two feet from the center t 
A. Yes, sir .. 
Q. On the left of the center going to,vards Clarksville! 
A. Yes, sir. 
Q. And you followed it up the road where Y 
A. Followed it up to where the car turned· off. 
Q. Who followed it with you? 
A. There was more than a dozen, I reckon, just looking at 

it, but I couldn't name them all. 
Q. Did you have a flashlight! 
A. No, sir. 
Q. How did you follow it 1 
A. They had a lantern light, and the next day I wa~ there 

and saw it. 
g. \Vas the same mark there the next day you saw! 
A. Yes, sir. · 
Q. The same mark! 
A. Yes, sir. 

Q. The next morning Y 
page 71 } A. Yes, sir. 

Q. Did you measure it Y 
A. No, sir. 
Q. Did you measure the road? 
A. Do you mean the \vidth across Y 
Q. Yes. 
A. No, sir. 
Q. Did you measure how far that mark was from the cen-

ter line of the road 1 
A. No, sir, no more than with my eyes looking at it. 
Q. You did not measure it 1 
A. No, sir ; I didn't have no rule on it. 
Q. So you judge from your eye, and you estimate that that 
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mark was two feet to ]IIiss Baptist's left of the center of the 
road! 

A. Yes, sir. 
Q. You didn't measure it? 
A. No, sir, I didn't measure it. 
Q. You know Emmett Gregory, don't you f 
A.· Yes, sir. 
Q. He was up there that night, wasn't he' 
A. Yes, sir. · 
Q. He just testified it was six inches from the center? 
A. It 'vas more than six inches. I looked and I know it was 

more than six inches. 
Q. But you never made any measurement of any kind? 

A. No, sir. 
page 72 } Q. Charlie, there is a bank on the north or right· 

hand side of the road going to Clarksville now, 
isn't there Y 

A. How is that! 
. Q. Isn't there a bank on the right hand side of the road 

going to Clarksville Y 
A. Of course there is. 
Q. It is a higher bank than on the left hand side, isn't it? 
A. I never measured them, but right deep banl{s on both 

sides betwixt that and Clarksville. 
Q. Why did you all move this· automobile to the north side 

of the road instead of moving it further on the south side 7 
A. Because he said to push it there, and I never had any 

least idea ·why he "ranted to push it to one side rather than 
the other. I was there and he said to push it there. 

Q. And he said to push it across the road? 
A. He said to push it on the bank and we pushed it on the 

bank. He didn't say no particular side to push it on. 
Q. As a matter of fact, didn't you all push it to the near­

est side? 
A. No, sir, I shouldn't think it would be to the nearest side 

because from where it was getting it was no nearer to push 
it to his side than across. 

Q. Then why didn't you push it on that side! 
A. I don't know. Nobody n1entioned to push it on that side. 
Q. And the left front wheel was torn off too, "rasn 't itt . 

A. Yes, sir. 
page -73 ~ Q. 1lr. Creedle didn't tell you which side to· push ' 

it to? 
·A. He had no particular side. 
Q. Who pushed the .car there-you and who else? 
A. 1\{yself and Emmett Gregory. and several others, and .lit 

has slipped my memory who it was. 
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Q. Now, Charlie, you have testified here that the automo­
bile hit the left front door-that the Baptist car hit the Faulk-· 
ner car's left front door. That is not the only damage done 
to the Faulkner car, is itt 

A. No, sir. 
Q. llow can you say it hit the left front door? 
A. Because that was hit, and that was the only lick that 

was hit before I got there, and after I got there there 'vasn 't 
another lick until we turned it down and the fender 'vas hit. 

Q. Wasn't the left front wheel o:tr when you got there Y 
· A. Yes, sir. 

Q. Wasn't the left front fender torn off when you got there t 
A. Sure, that was torn off when I got there. 
Q. Ho'v can you say it hit the d9or rather than it hit the 

fender? . . · 
A. I just had it in my mind if it hit the fender it was obliged 

to hit the door. 
Q. Now, Charlie, didn't yon hear a second .collision that 

night! 
page 7 4 ~ A. I 'vas standing there looking at" it. 

Q. Tell us about that? 
A. The last car that passed there hit that fender that was 

torn off lying· down on the ground. 
Q. Whfch fender? 
A. The left hand fender that was torn off. 
Q. The front or rear fender 1 
A. The front fender. It hit that lying on the ground. 
Q. Was the front fender torn off and lying on the ground? 
A. It was hanging to the other, but it was stripped from 

the motor back, and the n1nningboard down there, that was 
torn off, and that v.ras lying out in the road like, and the sec­
ond car ran over that, and that was the only lick done to the 
car more than the first, because I 'vas standing there looking 
at it. · 

Q. You were standing tl1ere looking at it f 
A. Yes, sir. 
Q. What became of that automobile. 

· A. It kept going~ 
Q. Who was there when the second car hit the Faulkner 

car? 
A. Right many people were there. 
Q. Were you there? 
A. Sure I w.a.s there. 
Q. 1-Iad the people from the Baptist car gotten there 1 
A. Sure they had come down there. · 
Q. And they were there, too! 
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page 75 J A. Yes, sir. 
Q. All of you were standing there looking at 

that? 
it: Yes, sir. 
Q. When you went there, you testified that there was a 

-patch of woods between where you were standing on the old 
road and where the accident happened; when you went there, 
did you go through or a.round the 'voods? 

A.. If I had went back the old road to where I turned off, 
there would have been woods. 

Q. What I am getting at is this: The place where the acci-· 
de_!l_t happened was not in your sight when it happened Y 

~- ~o, sir. · 
Q. It 'vas not in your sight all the way when you were going 

up there to it, was it Y 
A. Yes, sir ; yes, sir. 
Q. When and how Y 
A.. After I turned back and went to it there was an open-

ing all the way, and I could see it. · 
Q~ . That was after you got across to the new road Y 
A. I could see clean across. 
Q. You couldn't see where the accident happened from 

'vhere you were standing? · 
A. Yes, sir, in day time; it being dark, I could see from the 

lights of the car. If it had been broad daylight, like it is now, 
I could have seen the cars. · 

Q. Charlie, do you remember a little branch or· 
page 76 ~ drain which comes from the railroad on the old 

road? 
A. Yes, sir, mighty well. 
Q. On which side of that were you when the accident hap-

pened! · 
A. On the upper side next to clarksville. 
Q. Did you cross that drain and circle around, or go across t 
A. I turned and w·ent right across to the cars 'vhere they 

had the accident. 
Q. vVasn 't the accident beyond that patch of woods from 

'vhere you were standing? 
A.. Just on the upper end of the patch of woods. . 
Q. Then you could not see through the patch of woods to 

where the accident was I 
·A. You could see through them, and you can see through 

them yet. . 
Q. '\Veil, now, Charlie, after you got there, had any other 

automobiles gotten there! 
A. No, sir. 
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·Q. Had any other cars gotten there when this automobile­
you.are· telling about that hit the fender came up! 

A. It might have been. It might have by so many people 
standing around, but I am sure another car was there by that 
tfme. .I am there there was. another car there, and by a lot 
of people standing around and everybody being excited I am 
almost absolutely sure that it·: was there, and I am not abso-
. lutely sure it was not. 

pag,e· 77 ~ Q. You do not undertake to say that the car that 
hit the fender was the first car that passed after 

the accidentY 
A. Yes, sir, I know that that was the first car that passed 

after the accident that passed. . . . 
Q. Had 1\{r. Creedle gotten there when that car passed' 
A. Mr. Cal! . . 
Q. Yes. 
A. I don't know for certain whether he had, or not . 

. Q. You don't know! 
A. No, sir. I don't think he had. I don't think he had. 
Q. Was the doctor there Y . 
A. Before the other car passed Y 
Q. Yes. 
A. No, sir. 

, Q. Hiawatha Towles was there Y . 
A. Yes, sir, he was there. 

·. ··Q. And you say the ladies from the Baptist car had come 
tlow;n there Y 

A.. Yes, sir, they had con1e down there, yes, sir. 
Q. Where were they-in the field, or near the road Y 
A. Ho'v is that Y · 
Q. Where were they-up in the field, or in the road Y 
A. I couldn't say that, but I think out in the field because 

I remember one of them asked was l1e seriously hurt, and I 
think he was out in the field. 

Q. And your measurement you are talking about 
page 78 ~ of that scar, that is guess work at night! 

A. Yes, sir. I didn't measure it; I didn't have 
a ruler. 

Q. You ~ay the Faulkner car was lying on the right fender¥ 
A. Yes, sir, turned up in the ditch on the right hand fen­

derY 
Q. It has been testified that the fenders on the right hand 

side of the Faulkner car were not bent Y 
A. Were not bent i 
Q. Yes. . 
A. I don't suppose that they are, but the car w:as turn~d 
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up on the right hand fender on the right hand ditch, and the 
top was lying up on the bank. 
· Q. When this other car came along which you are telling 
about and. hit the left hand fender, was the fender on the hard 
surface -portion of the road? 

A. Sirf · 
Q. When this other auton1obile came along and hit the fen-

der, was the fender on the hard surface portion of the road'Y 
A. Do you mean half way in the road Y 
Q. No. I mean was it on the hard surface¥ 
A. Yes, sir, laying back. 
Q. You had moved the car then? 
A. Had pulled the car down the road, but ·we hadn't taken 

the fender up and put it in the car, but it pulled the car down 
on three ·wheels. We had not gone around and taken the fen-. 
der and put it in the car. The fender was lying kind of out 

·· from the car. 
·page !9 } Q. \Vas there any part of the automobile on the 

hard surface? 
A. No more than the fender, and the edge of the car was 

not on the hard surface. 
Q. Now, Charlie, you lmo'v that that was the left front fen..: 

der that was lying out in the road, don't you 7 
A. Yes, sir, I lmow that. 

RE-DIRECT EXAMINATION. 

By Mr. Hodges: 
Q. Charlie, you have been quizzed at length about your 

ability to see that accident; it is a fact that the old road and 
the new road run along parallel to each other Y 

A. Yes, sir. 
Q. With just a field between where you were and this other 

road? 
A. Yes, sir. 
Q. How close to you did the Baptist car pass just before 

the accident, would you l;ayY 
A. Well, now, I .couldn't exactly say how close. Do you 

mean how close did it pass along against me Y 
Q. Ho'v close was one road to the other 7 

The Court : If ow close 'vas the car to you Y 

A. Something like from here over to Mr. Bing's hardware. 
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By ~ir. Hodges: 
Q. Something like one hundred yards f 

page 80 ~ ~· Yes, sir, a piece of ground that they sawed 
off between the two roads. 

RE-CROSS EXAlVIINATION .. 

By Mr. "Sterling Hutcheson: 
· Q. Didn't you tell me just now yon were three hundred 
yards from the car when you saw it? 

A. When I saw it the first time coming over the hill by 1\!lr .. 
Jeffress. 

Q. I asked you how far that car was from you when, ac­
cording to your testimony, it 'vas going sixty miles an hour, 
and you told me three hundred yards? 

~Ir. Hodges: I submit that the witness said when it came 
into his sight . 

• 
By Mr. Sterling Hutcheson: 

Q. Now, you tell Mr. Hodges one hundred yards, now~ 
which is right? 

A. I meant across the field .. 

By the Court : 
Q. How far was the car from you when you first saw it 1 
A. About three hundred yards, coming by ~Ir. Jeffress' 

store. . 
Q. Is that the time you say it was running sixty miles an 

hourY 
·A. Yes, sir. 

By }rfr. Sterling Hutcheson: 
Q. Do you say also it was running sixty miles an hour when 

it came by you? 
page 81 ~ A. It had not cut down any. 

Q. Why didn't you tell me just now it 'vas one 
hundred yards from you when it was going sixty miles an 
hour instead of three hundred? 

A. You asked when I first saw the car. 
Q. Let me ask you one other question: You heard the Bap­

tist ca.r, did.n 't you Y 
A. I heard it and saw it, too. 
Q. Did yon see the other automobile coming from towards 

Clarksville? 
A. I sa"r the reflection of the light in the air by it being 

dark and by my looking back .. 
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Q. By your looking back! 
A. Yes, sir. 
Q. Did you see the reflection of the light in the air by. your 

looking back when you first saw the Baptist carY 
A. At that time it is natural I could see ·both of them, and 

!had been standing talking, understand, before I saw the Bap­
tist car. I was standing talking before I saw it. 

Q. Then you saw the reflection from the lights of the other 
ear? 

A. Yes, sir. 
Q. Ho'v long before you saw the Baptist car did you see 

the reflection of the lights from the other carY 
A. It 'vas not more than five or ten minutes, I should think. 
·Q~ Five or ten minutes Y 

A. Yes, sir, if that long. 
page 82 ~ Q. You first saw the reflection of the lights com-

ing from ·Clarksville, ·n:~e or ten minutes, and then 
later you saw the lights of the Baptist car sixty miles an 
hour? 

A. How is that Y 
Q. You first saw the reflection of the light of the car com-

ing from towards Clarksville Y 
A. Yes, sir. 
Q. Then five or ten nunutes later you saw the Baptist car 7 
A. It was not that long. 
Q. How long was it Y 
A. I saw the reflection of the lights coming from Clarks­

ville flashing, by being dark, and it was not over five or ten 
minutes before I sa:w the car coming over the hill. 

Q.. That is the Baptist carY 
A. I guess it is the Baptist car. That is the one that 

passed. 
Q. Five or ten minutes later 1 
A. Yes, sir. 
Q. How long was it before you heard the wreck? 
A. It was not so long after this car come in sight. It was 

not over two minutes, I should say, and it was not that long 
after this car come around the hill. 

Q. Did you hear the engine from the Faulkner carY 
A. No, sir, 1 didn't pay any attention. 

·Q. Did you see the car itself, or the lights them­
page 83 ~ selves, or just the reflection from the lights 7 

A. The reflection. 
Q. Only the reflection? 
A. Yes, sir, by that car being behind the woods from me. 
Q. Then you never did see the lights from the· Faulkner 

carY 
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A. That was bound to be the reflection;!· · 
Q. But you never did see the lights from the Faulkner carY 
A. No more than .the reflection, but I took that to be the 

li~. . . 
Q. What I mean ·is this: Did you ever see the headlights 

from the Faulkner· automobile Y '· 
A. Of course I saw. them after this happened, but I didn't 

come close enough to·it to see the headlights before it hap­
pened. 

Q. WhyT 
A. Because I didn't know nothing about the headlights. 
Q. Didn't you say the woods were· between you Y · 

·A. Ye·s, sir, but I could .see the lights over the top of the 
woods by my looking back. ~ 

·Q. But the woods were ·between· you· and the Faulkner car f 
A~ Yes, sir. ·· · · 
Q. Didn-~t you tell· me just ·nowi the ·woods· were not between 

you· and these autom9biles when they hit? 
A. They were not when they hit. 
Q. When did you see the headlights from the· Faulkner. car 1 

A. Let me explain it to you like I saw it. 
page 84 ~ Q. I wish you would Y 

A. You remember if you are out on the road at 
night traveling, you can look back, and if you are standing 
still yon can see the lights of a car flashing a long ways, and 
·by my looking back I could see the car flashing coming down 
the road, and then it was not long hef.ore Mr. ·Baptist's car 
come over the hill, and it was not over two minutes, if it was 
that long, before they had an accident. 
· Q. Here is 'vhat I am trying to get at, Charli~ 

A. (Interposing.) I will tell you: B·y:. my not stopping 
and standing still, that threw me behind the woods when they 
had the collision; if I had stood still when I first saw the re­
flection of this light, I would have been behind the woods. 

By the Jnry: 
· ·Q~ I would like to ask how close was it where they hit to 
the old road where it crosses the good road Y 

A. How far was it~ Do you mean the upper side where 
the old road comes? · 

Q. How far was it this side on that road f' 
A. Do you mean coming from Mr. Chandler's! 
Q. Yes. . 
A. I don't know, to tell you the truth, but it was nearer 

to this corner of the woods than that. It was a little nearer 
this corner of the woods. 
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By Mr. Sterling Hutcheson: 
Q. You have just testified, I think, that it was 

page 85 } about thirty yards west of that persimmon tree on 
the righthand side of the road, didn't you Y 

A. I said that, yes, sir. 
Q. That is the only persimmon tree along there, isn't it----

that is the only big persimmon tree on that side of the road f 
A. On that same side Y 
Q. Yes. 
A. I think it is. 
Q.. I just want you-
A. (Interposing.) I am going to tell you the truth as near 

as I can. I will not be absolutely sure because there is a lot 
of trees. 

Q. I just want to ·fix the place. Do you remember a sort 
of orange colored mail box at the corner near that . ceme­
tery¥ 

A. Yes, sir. 
Q. There is a persimmon tree on the same side of the road, 

this side of the mail boxY 
A. Yes, sir. 
Q. Is that the persimmon tree you are talking about Y 
A. Tha.t is the one I am talking about. 

By Mr. Hodges: 
Q. You said something about a lantern being there; do you 

know where the lantern came from 1 
A. Yes, sir. 
Q. Who brought it there Y 

A. Mr. Cal brought it there. 
page 86 } Q. ~{r. Cal Creedle Y 

A. Yes, sir. 
Q. Do you know whether he 'vas there bef.ore he brought 

ilY · 
A. He came and didn't stop, and he said that he was going 

to the house and get a lantern to see what they were doing. 

G. ·C. ·CREEDLE, 
a witness on behalf of the plaintiff, being duly sworn, testified 
as follows: · 

Examined by Mr. Hodges: 
. Q. You are Mr. G. C. Crdeedle f 

A. Yes, sir. 
Q. And you are employed by the State Highway Depart­

ment, in the Maintenance Department Y 
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A. Yes, sir. 
·Q. Did you go to the scene of the accident or collision on 

the night of June 6, 1931, between a car operated by Grant 
Faulkner and one operated by ~!iss Marjorie Baptist, near 
Finchley? 

A. Yes, sir. 
Q. What time did you arrive at the scene of the accident! 
A. I really don't know, but somewhere around 7 :30 or 8 :00 

o'clock. It was after da.rk. 
Q. Coultl it have been as late as 9:00¥ 

A. It possibly could. 
page 87 ~ (t .Some of the witnesses put it that late. How 

many times did you go there Y 
A. I went there twice. 
Q. What did you do the first time you went there Y 
A. I went back to my house after a lantern, nearly half a 

n1ile; there was not any light there, and everything was done 
and there was right much agitation, and a man was hurt, and 
thAy dicln 't have any light except a match. 

Q. Where was Grant Faulkner's car at the time you ar-
rived there Y 

A. On the road, on the side of the road. 
Q. Whereabouts on the side of the road? 
A. vVhere the accident occurred. 
Q. Was it on the rig·ht or left side of the roadY 
.A. It was on the left from here. 
Q. ( Jn Grant lfRulkner's right coming towards .Bcydton1 
A. Yes, sir. 
·Q. When you arrived there, did you make any examination 

at all before you went and got the light? 
A. No. 
Q. Can you say whether the car was on its 'vheels or sitting 

up in the air f 
A. I could not. 
Q. "\Vnere was Grant Faulkner when yon arrived there Y 
A. He was laying out on the side of the road. They had 

got him from the road a little ways, I suppose five or six steps 
from the road; there was a little ravine there, and 

page 88 } they were all around him. When I got back I could 
see-I don't know that they moved him, bnt when 

l got back with the lig·ht. I don't kno'v that I even saw him 
the first time. 

Q. Mr. Creedle, when you got back with the light, had. tne 
c:ar been 1nrned on it~ 'vheels Y 

A. I really don't know whether it had .been, or not. I 
didn't pay any attention to the car at all until they got the 
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man up and sent him to the hospital. That was the first time 
I took any notice. of it.. . 

Q. Yon say the car was on· the right side of the road 7 
.A. Yes, sir. · 
Q. Was any part of it on the hard surface Y 
A. Yes, sir, ·a part of it. ·It ·was sitting up sideways a 

little bit, like that (illustrating). I picked up some of the 
tools that were lying on the grass, some pieces of iron and 
things that looked like they had slid out, and they were on 
the shoulder of the road, and they had slided out the door. 
The car was leaning a little that 'vay. 

Q. 'On its right side? 
A. On its right side. 
Q. 'rhose pieces of tools and things whieh you picked up 

on the shoulder, how far were they from the ditch 7 
1\.. I suppose son~ewh~re around two feet from the surface 

treatment. 
Q. From the surface treatment 1 

page 89 } A. Yes, sir. 
Q. Did you order this car pushed back across the 

lefthand side of the road? 
A. I just asked the crowd to help me get it off the road 

after everybody 'vas gone. There was some obstru~tion, and 
I aske9. the crowd. I didn't order anything. I thought it 
was my duty to keep things off and I didn't know whether they 
were going to get it up. I asked the crowd standing around 
to help n1e g·et ·it across the road. 

Q. ·Charlie Carter has testified that when the. car was turned 
back on its wheels the. front part of the car was nearer towards 
the center of the road than the rear; is that correct? 

.A. When I started to get it it up, it was laying at a little 
angle from the surface, and the rear end was a little further 
from the surface than the front. 

Q. Is there any ditch on the righthand side of the highway? 
.A. There is a small drain. 
Q. And it is a fact you would have to push it to get up on­

the hard surface? 
A. I had to get out on the ditch to get out on the right side, 

and it was clear there. 
Q. You could go up on the dtieh-
A. (Interposing.) To get it up on the road. 
Q. Do you know anything about any other car striking this 

carT 
page 90 ~ A. No, sir. 

Q. Did you examine the highway in regard to 
any scars or marks in the highway as to where the accident 
took place! 
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A. No, sir. . , . . . 
Q. You were not there Y · 
A. No. I was trying to protec~ the traveling public. 
Q. Where was Mr. Baptist's car when you a~T;ived there Y 
A. The first time I saw it,. I suppose ;fifty or si'{ty feet 

down the road. They pointed it <?U,t at another ~le, head~d 
furt~er off. 

By the Court: . 
Q. J.i,eet or yards 1 
A. Feet, I suppose, fi_fty or sixty feet, and it might have 

been more. · 

By Mr. Hodges: 
. Q. It nught have been·moref 
A. Yes, ·sir. . · . 
Q. Did you make any estimate of the distance? 
A. No, but just as I can rell:lember it, it wa~ fifty or sixty 

h~ . 
Q. And it had stopped, a~ I understand, on the lefthand 

~~~ . ' 

A. Yes, sir, headed to :the left, g·oing the other way. 
Q. Can you say whether or not there was a wheel missing. 

off Mr. Baptist's ca.r 
A. Yes, sir. I don't know that it was missing; 

page 91 } there was one missing, but I don't know whether 
. it was a spare or a wheel off the car, but they were 

looking for it. . 
Q. Where was that· wheel found Y 
A. About fifty or ~~ty feet on the leftha~d sid·e going from 

here. It rolled down towards the field and rolled into a little 
ravine. 

Q. And there -\va's a wheel. mis.sing off the Baptist car I 
A. Yes, sir. They were inquiring for one and trying to 

fix it, and thought maybe that they could bring his car in, 
and they commenced to look for the tire, and, of course, I 
took part and I found it. 

Q. .And it was fifty or sixty feet on the left side Y 
A. Fifty or sixty feet from the road. 
Q. Was the Baptist car brought away from there before 

you left? . 
A. L don't remember which one was brought away first. 

One of them was brought before I came away, ~nd Mr. Glass­
cock was left to take care of them both. He had sent his car 
on, or truck, with one of them, ·and he said that he would stay 
there until the truck got back after the other, but they were 
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both off the road at. the time and no obstruction to the road.­
I don't know which one he broug-ht first. 

CROSS EXAMINATION. 

By Mr. John Hutcheson: 
Q. Mr. Creedle, do you know where that per­

pag-e 92 ~ simmon tree is to the north of the road near the 
wreck? 

A. No, I don't remember any persimmon tree there. It 
might be there, but I never paid any special notice to -it. 

Q. It was testified it was thirty feet west of that persimmon 
tree? · 

A. I don't remember. I know it was close to the cemetery 
there. 

Q. Leaving from Finehley, you go around a curve and down 
a hill, and then you come up a little rise, and then the road 
starts down, sloping gradually again, before you come up 
the hill to the old road 7 

A. Yes. 
· Q. Will you tell the jury exactly where this accident took 
place? Was it after the second little hill where you go down 
and come upY 

A. As you go down from Finchley, down a little grade 
there and bottom, and up another g-rade, and it was over 
that grade that the accident happened. 

Q. Can you tell how far it was over that grade 1 
A. I would say 150 yards over the grade. 
·Q. To the north of the highway there was a bank there 

at that time, wasn't there Y 
A. SirY 
Q. To the north of the highway, wasn't there an embank­

ment there which was later cut down 1 
A. Yes, sir, it has been sloped some; there was 

page 93 ~ a hank, and then a plaee in there that wasn't any 
bank, and then another little place. As it goes off 

from the bank, there is a little dip. 
Q. That has been graded down since the accident f 
A. Yes, sir. 
Q.. To the south of the ro~d, was there any bank Y 
A. There was no bank, but a. drain there like a ditch. 
Q. It was testified here by ·Charles Carter and Emmett 

Gregory-one says a fourteen inch bank and the other a two 
foot hankY 

A. I suppose the ditch is twelve or fourteen inches deep. 
It is six feet from the hard surfaee treatment back to the back 
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of the ditch, and I suppose tha.t ditch is washed out some 
twelve or fourteen inches. 

Q. There was no bank Y 
A. No bank. 
Q. It was even with the road f 
A. There was no bank more than the ditch bank. I sup­

pose the ditch is 'vashed out twelve or fourteen inches. The 
bank hasn't been sloped since the wreck. 

~Q. The bank to the north 1 
A. It has not been sloped since the wreck. 
Q. Charles Carter testified tha.t you a'sked him and a number 

of others to mov:e the car out of the road, and that they moved 
it out of the road Y 

A. They might have helped. I didn't ask any­
page 94 ~ body particularly, L didn't specify anybody, but 

asked the crowd standing around to give a hand to 
get it out. 

Q. They said you didn't. say which side to move it toY 
A. I said "Will you all help me move it over yonder"Y 
Q. So you did tell them which side T 

. A. I remember that they helped, but I don't remember 
which helped. 

Q. Are you sure that you told anybody which side of the 
road to move the car to 1 · 

A. I asked them to move it to that side. 
Q. You said to move it to that side-the north side Y 
A. Yes, to put it on the other side. 
Q. Yon are positive of that 1 
A. Yes, sir. 
·Q. Yon told them to move it to the north side of the road f 
A. Yes, sir, I asked if they would help me move it to the 

north side. 
Q. Mr. Creedle, can you say whether or not the left front 

fender was on the ·Faulkner car at the time you moved it 
across the road Y 

A. No, I cannot to save my life. 
Q. I understood you to say the front wheels of the Faulk­

ner car were on the hard surface when you got there, or when 
you first noticed it! 

A. The left wheel coming this way was on the hard sur­
face. 

Q. Do you mean the left wheel or the front 
page 95 ~ 'vheels Y 

A. The front wheels. 
Q. Both wheels were on the hard surface Y 
.A. Both front wheels were on the ha.rd surfacer 
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· Q. That is when ·you first noticed itY . · 
A. When I first noticed it. The rear wheels were just about 

the edge of it, or a little bit off it. When the body tilted like 
that (illustrating) the tools and things 'vould slide out on 
the grass and not ·on the- hard surface. 

Q. When you moved the car across· the road to the north, 
it was headed .·more· towards Clarksville than it was towards 
Boydton2 

A. No; it 'vas headed more towards Boydton. 
Q. That was after you nnished moving it Y · 
A. No; I turned it and ·brought it clean aeross the road. 
Q. I am· talking about after,you had moved tlie ear and left"· 

it standing on the north side of the road, was it headed to­
wards ·Clarksville or Boydton Y 

A. To,vards Clarksville. · · 
Q. It was headed towards Clarksville then! 
A. Yes, sir. 

RE-DIRECT EXAMINATION. 

By Mr. Hodges: 
Q. How wide is the hard surface there T 
A. Eighteen feet. . 

Q. ·How wide ate the shoulders on each side·? 
page 96 } A. They are .supposed to have them six feet, but 

possibly some of· that: was 'vashed away, and I 
don't reckon it was over four and a half to five feet. 

RE-CROSS.· EXA.MIN ATION. 

By Mr. John Hutcheson: ; 
Q. You have never measured. it f 
A. No. 
Q. This type of road very often runs short and very often 

runs over? 
A. A few inches. 
Q. It is a tar treated road t 
A. Yes, where it is treated. 
Q. Not concrete? 
A. No. 
Q. Not laid out by any form? 
A. No, except the distributor has a nine foot pipe that the 

booms are on that spreads the tar, and it runs two strips, 
and sometimes maybe it will lap over two or three inches and 
sometimes spread thinly :back. 

Q. And sometimes it might be a foot or two feet widerY, 
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.A. No, not unless it is patched. When·.it is put down they 
· don't vary. I have never put down any that :varied. . . 

page 97 ~ Mr. ·Settle: We desire to move·.the court to per-· 
mit the jury. to view the Grant Faulkner.ear. 

·The Court: Where is itt · _~·:·. I • 

Mr. Settle: It is now: in front of the court 7house.:, 
The ·Court: Is there any objection f 
Mr. Sterling Hutcheson: No, sir. ~. ; ·-· · · .. 
The Court : All right. '. · ·' · i .· 
Mr. John Hutcheson: We wish to make this objection: 

The evidence is that this car has been struck twice;· if it was 
struck twice, we don't see where it has any evidential value 
to be viewed by the jury. · 

The Court: The evidence is that only the fender was struck 
after it was detached from the car,-tha.t is so far. 

Mr. John Hutcheson: So far, but here is our. point: If at 
this time they were going to rest and not put on other wit­
ness-es to show that the car was struck, not a detached fender, 
then we think the jury should not take it in. If they are go­
ing to put on more evidence to contradict it- · · · ' 

The Court: They certainly would not be fools enough to 
do that. Do you think so' 

Mr. John Hutcheson: I don't know. It was testified here 
that it is not now as it was after the wreck. If the fender 
is on there, and the witness says that it hit the fender, that 
is bound to be wrong. 

The Court: I will let them view the car. 
Mr. Sterling Hutcheson: We save the point. Out­

page 98 ~ side of the wreck, we do not intend to object. 
The Court: Gentlemen of the jury, you are un­

der the charge of the sheriff. 

Note : A view of the wreck was had, and the jury returned 
to the courtroom. 

F. W. CARPENTER, JR., 
a witness on :behalf of the plaintiff, being duly sworn, testified 
as follows: 

Examined by Mr. H·odges: 
· Q. Mr. Carpenter, where do you livef 

A. South Hill. 
Q. What is your business? 
A. Run the- Carpenter ~iotor Company. 
Q. Are you an automobile mechanic Y 
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A. Yes, sir .. 
Q. How long ha.ve you been an automobile mechanic? 
A. Fifteen years. l · 
Q. During that fifteen years, what experience have you had 

dealing with wrecked automobiles? 
A~ I have had right much experience with wrecked automo­

biles. 
Q. How many wrecked cars have you gotten up and re­

paired in the last five years? 
A. I would say around 175 or 200. 
Q. Have you made a close inspection of a car sitting here, 

just viewed by the jury 7 
page 99 } A. Yes, sir. 

Q. When did you do that f 
A. Today. · · 
Q. Have you examined carefully the bumper on that ear, 

on the front left side! 
A. Yes, sir. 
Q. Will you tell the jury whether the bumper of that car 

has been struck or received any blow in that accident or at 
any time? 

Mr. John Hutcheson: We object to that question. The 
jury has. seen it and has just as good idea as Mr. Carpenter. 

The ·Court: I think Mr. ·Carpenter has qualified as an ex­
pert. 

~Ir. John Hutcheson: We except. 

· A. The bumper shows a. minor scratch on it. It does not 
seem to have a big blow but a minor scratch. 

By Mr. Hodges: 
Q. Has the bumper received, from the amount of scratch 

you saw on· it, the force of the injury to the side of the car, 
which you· now see 7 

A. No. 
Q. Mr. Carpenter, it is in testimony here that the car in­

volved in the accident with this car that is out here had the 
left front wheel torn off, the front axle bent, the front fender 

torn down and the front left headlight bent; with 
page 100 } those two injuries before you, would you sa.y that 

the other car ran into "this one, or this car ran 
into the other one¥ 

1\'Ir. John Hutcheson: We make the same objection. 
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A. I would say the other car ran into this. 

By l\fr. Hodges : 
Q. I will ask you, as a mechanic, would it be possible for 

the driv-er of this car, \vith the type of injuries you have seen, 
to have suddenly swerved to the left as he proceeded along 
the highway and to have received the injuries which you saw 
out here? 

Mr. John Hutcheson: Objection. 
The Court: I think that question is going too far. Strike 

that question out .. 

By 1\!Ir. Hodges: . 
Q. I will ask you if, in your opinion, the qriver of this car, 

which the jury has just seen, could have, with the injuries 
that you saw on that car, while proceeding along the high­
way, suddenly have swerved his car to the left and sustained 
the injuries whieh you saw there? 

lVIr. John Hutcheson: Objection. 
The Court : Objection overruled. 
Nr. John Hutcheson: Exception. 

A. Do you mean if he would be going along straight down 
the road and pulled out suddenly to the leftY 

page 101 ~ By ~tfr. Hodg·es : 
Q. Yes. 

A. If he had done that, he would have cut more in front.­
The main blow is more in the center. 

Q. In your opinion, did this car receive a severe blow or 
~slight blow? 

A. It had a hard blow right at the center of the frame. 
Q. I will ask you if the frame on this car is bent, and, if 

so, where? 
A. Bent at the center right at the front door-right at the 

back of the front door. 
Q. Do you tell the jury it is your. opinion that the blunt 

of the blow on this ca.r was where-where was the hard part 
of the blow received by this car? 

.A. Right in the center of the body. 
Q. Opposite where the driver sits? 
A. Yes, sir. 
Q. Mr. Carpenter, from what angle on the highway would 

another car receiving the injury I just described to you a 
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moment ago have to be driving towards this car of Grant 
Faulkner's in order for Grant Faulkner's car to sustain the 
damage that it has in the. side there 1 

~Ir. John Hutcheson: We object to all this line of testi-
mony. 

The Court: Make it at the close. 

page 102} A. He would hav:e to be running about a thirty­
five degree ·angle· to eome in the way that this car 

is damag·ed~ 

By 1\'Ir. Hodges: 
Q. Mr. Carpenter, did you say you operate the Carpenter 

Motor Company? · · · 
. A. Yes, sir. · 

Q. You are not actually selling automobiles at the present 
time, are you? · 

A .. Repairing only. We repair. · . 
Q. Isn't it a fact that your niain or principal business for 

the past five· years has been getting up wrecks and repairing 
wrooked automobiles? 

A.· Yes, sir.· . 

Mr. John Hutcheson: We object to ·an the testimony given 
by this witness on the g-round that he is not qualified as an 
expert in the happening of wreck~ or the injuries ·sustained 
by the cars after the wrecks. H·e is purely a mechanic, and, 
as such, he is not. competent to testify to the injuries or the 
physical facts after the wreck as to how the wreck occurred. 
He has not testified that' he has ever seen a wreck; that all 
that he has seen is after the injury has taken place, and all 
his testimony is merely his opinion.· The jury has seen· the 
car, and the jury's opinion is as good as his, and it is purely 
in the discretion of the jury. 

The Court: The objection is overruled; save the exception 
for the reasons stated. 

page 103 } CROSS EXAMINATION. 

By Mr. 8ter~ing ·Hutcheson: 
Q. }.llr. ·Carpenter, you have testified here, as I understand 

your testimony, that it nooessa.rily be a fact that the other 
automobile ran into this one. What part of the other auto­
mobile will you say was bound. to ha::v:e struck this one? 



120 Suprew,e· Court of ,4.-gp~.als of Virginia. 

A,. Well, I would say the left front wheel and fender and 
bumper. 

Q. Do you think that a fender, we will say, would cause 
as .severe blow as this car has had Y 

A. It would on the door, but the bump~r and the front end 
of the chassis would bend the frame, or even the axle or 
wheel, jammed up together. 

Q. Well, assuming that you are correct, and that necessarily 
the Baptist automobile ran into this car, wouldn't it follow 
necessarily that· the front part of the Baptist car would be 
hurt? · 

A. Yes, sir, I 'vould think that he would have a fender torn 
up, and probably a wheel. 

Q. What else Y 
A. Well, maybe the front end of the bumper. I don't say. 

it would be broken off, or anything like that, but bruised up .. 
Q. The headlight¥ · 
A. It would not be necessary to carry the headlight off 

unless he carried the fender clean off. 
page 104 ~ Q .. ·Well, wouldn't it be necessary that the front 

part of the fe~der on the Ba.ptist car worild have 
been crumpled in? 

A. No. It depends altogether on whe.re it hit it. It is liable 
to roll up on it. When the lick struck the axle, the front of the 
wheel could have done that. 

Q. How do you mean Y 
A. I have seen them ride up on it. 
Q. Ride up on it like that Y 
A. Yes, sir. 

· Q. Now, I will ask you this: What part of the car made 
that blow on top of the door like that Y 

A. Well, now, I don't know; I couldn't tell you that. 
Q. Pleas¢ state, for the purposes of the record, whether or 

not it is a fact that a very sever-e blow was received by the 
top of tha.t left front doorY 

A. It looks like it has had a right good lick on top of it. 
Q. Isn't the most severe blow received the one which ap-

pears to be a downwa.rd blow on top of the door Y 
A. Your hardest lick is on that chassis. 
·Q.. Isn't that a very severe blow on top of the door Y 
A. Yes, sir. . 
Q. Please tell what part of the Baptist ear inflicted that 

blow, in your opinion Y 
A. I don't kno-w. I couldn't tell you· because that car .might 

have turned over and caught something. 
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Q. Mr. Carpenter, you are the expert who has 
page 105 } qualified here and you know all about wrecks; you 

have g-otten up 175 wrecks in the last few years. 
Please tell, and I ask you. again, what part of the Baptist car 
could have inflicted that blow 7 

A. I couldn't tell yon that because I don't know. It is no1 
dented in, and it don't show any scratches like iron would 
do that. I don't lmow what probably hit that. The man 
kind of bending over like that (illustrating) might have 
pressed it. I have seen them tear them up right badly. 

Q. Does it show, Mr. ·Carpenter, the effeet of having been 
struck by any part of the front end of an automobile! 

A. What do you mean' 
Q. The blow on top of the door Y 
A. It don't show any scratches like iron or anything like 

that has hit on top. 
Q. I ask you does it show-I will put it this way: What 

part of the front of the Baptist car could have made that 
downward blow on the left front door, assuming the Faulk­
ner car was standing- on its wheels at the timet 

A. Well, L don't think any part of that ear could have done 
that. 

Q. You don't think any part of the Baptist car could have 
done that~ 

A. No, sir. 
Q. Then, have you ever seen a blow just like that on a earY 
A. No, sir, not exactly like that. 

Q. So then you have never seen a wreck just 
page 106 r like this one appears to bet 

A. Not exactly, because none of them happen 
exactlv alike. 

Q. Now, do you tell this jury that the blow which bent the 
front axle and pulled off that left front wheel was not a se­
vere blow? 

A. Could I tell them that it was not? 
Q. Yes. 
A. I would tell them that I thought it was. You did not 

mention the bumper. That is what I said-I said the bumper 
would make a severe blow. 

Q. It is one of these spring bumpers, and it sort of flexes 
and bends? 

A. They don't bend that model of the Ford so easily. 
Q. Has the bumper on this car been bent' 
A. On the other side it has. · 
Q. Hasn't it been bent on the left side also 1 
A. It don't show it. 
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Q.. You said that the blow which bent the front axle and 
tore off the left wheel was not as severe as the blow which 
struck the side of the Ford cart 

A. No, sir. 
Q. What is your answer? , 
A. It was not as severe as it was that hit the side. You 

will notice that when a Ford gets a severe lick in front, it 
always bursts the trans1nission housing. 

Q. It was sufficiently severe to have bent the 
page 107 ~ axle, wasn't it? 

A. Yes, sir .. 
Q. 'J1hat is a pretty good blow, isn't itf 
A. Yes, sir. 
Q. Well, now, assuming· that immediately after the col­

lision the most severe blow to the Baptist car was about 
opposite and behind the hubcap of the left front wheel, ho'v 
would you tell this jury the accident happened 1 

A. I don't understand what you said. 
Q. Assuming that the evidence will show that the most se­

vere blow on the Baptist car was about opposite the hubcap 
of the left front wheel, and from there on back, how would 
you say the accident happened f 

A. Do you mean it tore off the runningboard and then shat­
tered a back fender? 

· Mr. Hodges: We object to that. 
The Court: It is a hypothetical question. The objection 

is overruled. 
Mr. S.ettle: \V e except. 

A. I would say that that car probably kept moving and tore 
that part off. 

By Mr. Sterling Hutcheson: 
Q. Ifow is that 1 
A. You asked how was it the whole back side got tore off. 
Q. I asked you this, how 'vould you say the accident ·hap-

pened if the evidence showed that the Baptist car 
page 108 ~ was struck about opposite. the hubcap on the left 

front wheel, and that that was the first blow on 
the Baptist car, and the runningboard and rear fender were 
torn off? 

A. Well, he was bound to tear that off when he ran into that 
side. 

Q. Amplifying my question, the front part of the left front 
fender was not injured; how would you explain the accident 
then? · 
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A. The front part was not injured 7 
Q. Yes. 

Mr. Settle : Is that a hypothetical question, your Honor 7 
The Court: I think so. 
Mr. Settle: He is making a statement. 
The Court: He is amplifying his question. 

A. The only thing I can tell you about that, you say the 
left part of the front fender was not damaged; the only thing 
I can say is when it hit, it rose up. The fender raised up 
above where it was supposed to hit it . 

.By Mr. Sterling· Hutcheson: 
Q. Then do you not admit hat in view of the fact that the 

front part of the left front. fender of the Faulkner car is in­
jured, that it might have run into the Bapt.ist car! . , 

A. I don't think so from the looks of this one. I haven't 
seen the other car. 

Q. I ask you as an expert, and you qualified 
page 109 ~ yourself as a.n expert here-here are two automo-

·biles : You have seen the one down here ; now, as­
suming· that the evidence shows that the front part of the Bap­
tist car-neither the headlight nor the fender is injured-only 
the front tire punctured-

The Court: {Interposing.) Have you any evidence to show 
that the front headlight was not injure4 Y 

Mr. Sterling Hutcheson: ·I am asking a hypothetical ques­
tion. 

The Court: When you l1ave the facts, you had better. put 
them in. 

Mr. Sterling l1u.tcheson: We haven't introduced our evi­
dence, and there is a conflict. 

The Court: All right; you can call him back when you in­
troduce your evidence. 

Mr. Sterling IIntcheson: I will withdraw the headlight 
part, then. 

Mr. Settle: 'l1hat is the very point I had in mind. 
The Court: You can call the witness back when you have 

introduced it. 
Mr. Sterling Hutcheson: If you will keep him here so we 

can recall him for further cross e·xamination, it would .be 
better. 

The Court: All right. 
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page 110 ~. RE-DIRECT EXA.MJNATION. 

By M~. Hodges: · 
~. ··Q. Did I understand you to say that the blow on the body 
of tha.t car oould have been received by the person sitting in 

· the cart 
A. '{ es, sir. 

· ~Ir. Sterling Hutcheson: We want to save onr point on 
the court's ruling. about recalling Mr. Carpenter afterwards. 
''\T e take the position that we ought to be pennitted to ask 
hypothetical questions .whether the testimony of the defend­
ant has been introduced or not. 

The Court: I think a hypothetical question should be based 
on some evidence. Yon can save the point. 

Mr. Sterling Hutcheson: Yes, sir, we want to save the 
point. 

ED W .. ADE (Colored),. 
a witness on behalf of· the plaintiff, being duiy sworn, testified 
as follows: 

Examined by Mr. Settle: 
Q .. Your name is Ed Wadef 
.A. Yes, sir. 
Q. Do you reside in Halifax County on Mr. W. C. Slate's 

farm, owned by }!r. W. ·c. Slate and his sonst 
A. Yes~ sir. 

page 111 ~ Q. And that is the same farm tha.t Grant 
Faulkner lived on up to the time of his death T 

A. Yes, sir. 
Q. Were you with Grant Faulkner on the night of June 6th, 

1931, when he had a collision with some one about nine o'clock 
that night? 

A. Yes, sir .. 
Q. Who else was in the car besides you and Grant Faulk-

ner! 
A. Rosa Edmonds. 
Q. Rosa Edmonds Y 
A. Yes, sir. 
Q. Where is she now¥ 
A. I don't know, sir .. 
Q. She testified at the first trial in this case f 
A. Yes, sir. 

Mr. Sterling Hutcheson: Will you Honor let me inter-
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tupt Y Mr. Settle said something about sending that auto.:. 
mobile back to Halifax: In view of the fact that we have not 
completed our cross examination of Mr. ·Carpenter, we sug­
gest that it mig·ht be desirable to have it here tomorrow. 
· The Court : The jury has seen it, and I 'vill not let the 
jury look at it any more. I w.ill not let the jury keep going 
and looking at a car every time a witness testilfies. 
-· Mr. Sterling Hutcheson: We might want to look 

page 112 ~ at it. · 
The Court: I will let you go right now. I will 

give you half an hour to go and look at it. 
Mr. Sterling Hutcheson:· No, sir. We want it tomorrow. 
The Court: The record will show tha.t the jury has seen 

the car, and tha.t couns·el has asked if you ha.d any other ques­
tions you want to ask, and you said you had none. 

Mr. Sterling Hutcheson: And we state that the evidence 
in regard to the automobile, and especially with respect to the 

· expert testimony, is not all in.· 
The Court: So far as I know; in fact, I think I am strain­

ing a point on an expert's testimony for you. I will let it 
go as it is. Save the point. 

Mr. Sterling Hutcheson: We save the point . 
. The Court: Save the point for what it is worth. 

By the Court : 
Q. Is Rosa Edmonds in the Stae of Virginia now? 
A. I don't know where she is. 

By Mr. Settle : 
Q. After the first trial of this ease, did you hear Rosa Ed­

monds say anything-

~he Court: Don't go into that. Gentlemen of the jury, 
retire to your room. 

Note : The jury retired from the court room. 

The Court: Isn't it a fact that you have tried to find this 
woman, and she is not in the State of Virginia Y 

Mr. Settle: She is not in the State of Virginia. 
page 113 } At the first trial of this case she stated to Andrew 

Faulkner, I believe it is, a brother of Grant 
Faulkner, that she didn't know whether she would be present 
or be able to get down to the trial of it, or not, and she was 
thinking of going to New York. Your •Honor will recaJ.l when 
the case came for trial sometime ago she was not here, and 



1-26 Supreme Court of Appeals of Virginia. 

we sent to Roanoke and found that she had gone to New 
York. The first time we got her from Roanok-e and kept her 
at Halifax four or five davs. · 

The Court: You have made ev:er effort to get her? 
· 1\tir. Settle: Yes, sir. He tells us that he sent to Roanoke 

where she resided at the time of the first trial; at the second 
trial, she had gone from Roanoke to New York. 

Mr. Sterling Hutcheson: We do not want to be in the posi­
tion of consenting to the reading of the testimony. 

The ·Court: If you do not consent, it doesn't make any 
difference. You· ca.n object to putting it in. 
· Mr. Sterling Hutcheson: I realize that your Honor will 

overrule the objection. 
The Court: No, I would not accept a bill of exceptions to 

such objection. 
Mr. S'terling Hutcheson: If we state an obj-ection and ex­

ception in the record for what it is worth-
The Court: (Interposing) I will pass on it then, but my 

idea is that a record is not a record until the 
page 114 ~ court signs it. I can't say that it is a proper rec­

ord until I sign it, mandamus or no mandamus .. 
Go ahead and call the jury back. 

}fr. Sterling Hutcheson: We do not like to delay the court, 
but we do not want to agree. 

The Court: All right. 

Note: The jury returned to the courtroom. 

By lVIr. Settle : . . 
Q. Where did you and Grant Faulkner and Rosa Edmunds 

leave from, and where were you going to on the night that the 
collision was had between Grant Faulkner's and Mr. W. G. 
Baptist's car? 

A. Going to L·a Crosse. W:e left Riverdale. 
Q. Turn. around towards the jury. When you say River­

dale, do you mean a village· in Halifax County near South 
Boston? 

A. Yes, sir. 
Q. vVhat time did you all leave Riverdale f 
A. About half past six o'clock or seven. 
Q. You say that you 'vere going down to La Crosse in Meck-

lenburg County T 
A. Yes, sir. 
Q. What were you going down there· for? 
A. Going down there for my wife. 
Q. Did you get Grant ::H'aulkner to take his car and drive 

you down there to get your wife and bring her back home? 
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A. Yes_, sir. 
page 115} Q. Was she visiting there at her father's home! 

A. Yes, sir. . · ' 
Q. liow did you happ·en to get Grant Faulkner to take thi·s 

trip for you? 
A. We were all living there and all working there together, 

and I asked him would he take me down there, and he aaid 
yes. . 
· ~ Were· you :to· pay him anything for the trouble, or was 

he doing it as an act of kindness? 
A. He was doing itas a kindness. 

· Q. You were all living on the same farm? 
A. Yes, sir. · . . 
Q. And you say you left the village of Riverdale, in Hali-

fax County, about 6:30 o'clock or 7 :00 that evenin¥"? 
A. Yes, sir. · 
Q. What time did the .collision occur! 
A. Ahout half past nine·. 
Q. Well, go ahead a.nd sta.te to the court and jury, in your 

own way, just how the accident occurred-who was :resprin­
sible for it, and all the facts in connection with it! 

A. We were coming on down the road, driving on the right­
hand side of the road, and we seed· the. car when it come over 
the grade, and he turned out of the road there. The car come 
on and struek, and turned the ear over on the righthand side 
of the road. 

Q. Struck and turned whose car over? 
A. Grant's. 

page 116 ~ Q. Was Gra.nt Faulkner on his rightha.nd side 
of the road then? 

A. Yes, sir. 
Q. Was he on his extreme right, or just to the right of the 

center? · 
A. Way over on the right. 
Q. Was he ori the hard surface Y 
A. He had two wheels on the hard surface and two wheels 

o.ff. 
Q. If ow fast was he driving a.t that time? 
A. He was driving about thirty or thirty-five miles an hour. 
Q. How fast was the other car coming that you say ran into 

his earY 
A. He was running about ,fifty or sixty miles an hour. 
Q. And that was the car of 1\{r. W. G. Baptist? 
A. Yes, sir. 
Q. When the other car ran into Grant Faulkner's car, what 

happened? 
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A. I didn't understand what you .say. 
Q. •. I say, when the; Baptist ca.r ran· mt() Gr:ant Faullmer 's . 

car, what happened T · 
A. It turned it over ~d threw u,s out.... . 

The Court: Turn~d over and did what fi .: · 
M~. Settle: "Th17ew: us out." ·. · . .. ,., , . 

· Q. (Mr. Settle). It turned Grant Faulkner's car over, and 
threw you and him and Rosa Edmonds out 1 :,. 

A. Yes, sir. . · 
page 117 ~ Q.·. Where ·did you land with respect·to the road-

way there? · . 
. A. Over on the right, in the edge of the field. 

By the Court : 
Q. Were you all sitting on the front seatT 
A. Yes, sir. 

By Mr.;. Settle : 
Q. Who was driving the cart 
A.· Grant. 
Q. Where were yon sitting Y 
A. On the outside. 
Q. And Rosa Edmonds was in the middle Y 
A. Yes, sir. 
Q. Well, when the Baptist car hit Grant Faulkner's car, 

did it immediately turn Grant Fanlkner·'s car over and throw 
you all out, or did Grant Faulkner's car run some distance 
down the road Y 

A. No, sir, it nev·er run nowhere. When it. struck it, it 
turned it over. · 

Q. It turned it over on the right side' 
A. Yes, sir. 
Q. What became of the Baptist carY Did it stop, or what 

happened? 
A. It ran down the road about fifty or sixty yards and 

stopped on the south side of the road. 
Q. Was that on the lefthand side of the road facing to­

wards ·Olarksville Y 
page 118 ~ A. Yes. sir. 

Q. Was that the direction in which the Baptist 
oar was going when the collision occurred 7 
· A. Yes, sir. 

Q. And you say, after striking Grant Faulkner's car and 
turning it over on his righthand side of the' road, the Bap-
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tist car ran on down the road fifty or sixty yards and stopped 
on its lefthand side · 
... A. Yes, sir. 

Q .. Po Y9U. recall whether or not it stopped there against 
a barik or near a. pine bush! 

A. Yes, sir, it stopped pretty close to a pine bush laying 
up there. . · 

Q. Was there a bank there tha.t it ran up against 1 
A. Y·es, sir,.. a little small bank. 
Q. Well, was anybody hurt in that collision Y 
A. Yes, sir. 

. Q. Who was hurt f 
A. Grant Faulkner? . ( 
Q. Where was he hurt f 
A. In his chest and left side. 
Q. You and Rosa Edmonds were not injured 7 
A. Sirf 
Q. You and Rosa Edmonds were not hurt f 
A. No, sir. 

Q. Well, what did you all do with Grant Faulk-
page 119 } ner after you found out that he was hurtY . 

A. Took him and carried him out on the right 
side of the road and laid him on a cushion, me and Charles 
Carter. 

Q. What became of the people in the Baptist carY 
A. They come back up there. . 
Q. They came back up there to where Grant Faulkner was 

lying and where you all were Y 
A. Yes, sir. 
Q. Well, wllat did they say or do·! 
A. They come back up there and asked if a:nybody was hurt, 

· and :r said yes, Grant was hurt, and she; said that she was not 
as far out of the road as she thought, that the light blinded 
her. 

Mr. John Hutcheson: We objeet .to that as to what was 
saidY 

The Court: What who said7 
Mr. Settle: 1\Hss lYiarjorie Baptist, the driver of the car. 

That is what he is undertaking to say, as to what she said 
as to how the aooident occurred. 

l\{r. John Hutcheson: We object to any statement that any­
body made there. They can put them on the stand. 
· The Court: Objection overruled. 

1\{r. John Hutcheson: We except. 
Mr. Sterling Hutcheson: I would like to amplify the ob-
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jection: I assume that this man will testify to some ad­
mission-

page 120 ~ The Court: (Interposing.) I will not pass on 
that objection no,v. Gentlemen of the jury, re­

tire to your room. 

Note : The jury retired from the courtroom. 

The Court: Repeat the question, and let him answer it. 
~[r. Settle: I withdraw that question, and will a.sk another: 

Q. Did }!iss l\{ajorie Baptist make any statement that night, 
after the accident, as to how it occurred? 

A. Yes, sir; she said that she was not a.s far out of the 
road as she thought that she was, and the light blinded her. 

Mr. S'terling Hutcheson: We object to that. 
The Court : Is there anything else you want to prove along 

that line? 
Mr. Settle: No, sir, I don't think so. 
Mr. Sterling Hutcheson: We object to the introduction 

of this evidence and testimony upon the ground tha.t it is a 
violation of the hearsay rule,-it is hearsay evidence. No 
agency has been shown between Mr. Baptist and Miss Mar­
jorie Baptist, the driver of the car. Mr. Baptist was not 
the operator of the car; Miss l\!farjorie Baptist is not a party 
to this proceeding, and no statements or admissions made 
by her are admissible as evidence against Mr. Baptist. 

The Court : Overruled. 
1\tir. Sterling Hutcheson: We except. 

page 121 ~ The C'ourt: Objection overruled. Bring the 
jury back. 

1\!Ir. Sterling ·Hutcheson: Ev:en if she were an agent, or 
ag·ency had been shown, even then it clearly would not be· ad­
missible. 

Note : The jury returned to the court room, and the last 
question and answer were read to the jury. 

By Mr. Settle: 
Q. She was the young lady that was driving the Baptist 

car that ran into Grant ~,aulkner's car? 
.A.. Yes, sir. 
Q. Who helped you carry-

. The Court~ (Interposing.) I-Ie stated that. '· 
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By lvir. Settle : 0 

• 

Q. Did Y.OU see Emmett Gregory and Mr. Cal Creedle there 
that night f · ' 

A. Yes, sir. 
Q. Did anv other car come by and hit any portion of the 

Grant.Fallllnler ear a.fter the Baptist car had turned it over on 
the righthand side? 

A. oy eso, sir, a car passed there and struck the fender. 
Q. Struck the fender? 
A. Yes, sir. 
Q.. Had Grant Faullmer been injured and taken out in the 

:field at the time the second car -came along? 0 

A. Yes, sir. 
Q. Did the second car do any damage 

0 

to Grant 
page 122} Faulkner's car {)ther than strike ~he fender? 

A; No, sir. 
Q. Who was the driver of 'the second car, or what became 

of itt 
A. It never did stop. I don't know who was driving it. 
Q. It never did stop 7 
A. No, sir. 00 

Q. Where were these occupants of the Baptist car stand­
ing, if yo1:1 re1nember, when the second car came along and 
struck the fender of the Grant Faulkner carT 

0 A. Down the road about fifty or sixty yards, right over 
where they mov-ed it. 

Q. They had not come up to see about Grant Faulkner at 
the time the second car came T 

A. Yes, sir, they had gotten out of the car and come back 
up there. 0 

Q. Are we to understand that some of the occupants from 
the Baptist car had come up to see about Grant Faulkner be­
ing injured before the second car came along and struck the 
fender of Grant Faulkner's car? 

A. Yes, sir.· 
Q. Had the occupants of the Baptist car left Grant Faulk­

ner when the second car eame along, and had gone back to 
fu~~~ . 

A. Yes, sir. 
0 

· Q. How fast was the Baptist car running at the 
page 123 ~ time it collided with Grant Faulkner's car? 

A. It was running a.bout fifty or sixty miles an 
hour. 

Q. And on which side of the road was it at the time it col· 
lided with Grant Faulkner's carY 

A. It was in the middle of the road. 
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Q. In the middle of the road Y 
A. Yes, sir. . . 
Q. And you say Grant Faulkner was over on his extreme 

righthand side Y 
·. A. Yes,· sir. . 

Q. How did they liappen to run into Grant.Faullw,~Y 
A. She says that she was not as far out of the road as she 

thoug·ht that she was, an~ that the·. lights blinded her. 

Mr. Sterling Hutcheson: We make our same objeetio.n. 
The Court: . Same ruling. . 
Mr. Sterling Hutcheson: And the same exception. 

By Mr. S'ettles : 
· Q .. Now, after ·the accident, was Grant Faulkner's car 

moved from the extreme right side of the road, or ditch in 
which i1. was lying:· over to the other side of the road anc 
headed back towards east Clarksville T 

.A~ Yes, sir. 
Q. Who moved that car over there Y 
A. Me and Charles Carter and Mr. Creedle. 
Q. Who told yon to move it over there Y 
A. Mr. Creedle. 

Q. Do you know where Grant Faulkner's car. 
page 124· ~ has been since Mr. J. A. Cole brought it back from 

Boydton on Sunday, the day after the accident! 
.A. It has not been nowhere but at home. 
Q. There have been no repairs· made to it Y 
A. No, sir. , 
Q. In what kind of condition was Grant Faulkner's carY 
A. lt was in good shape. 
Q. How fast did you all run coming down from Riverdale~ 

~· .A. We didn't run very fast; we took our time; we were 
not in no hurry. 

Q. And you say yon left Riverdale, you think, at 6 :30 or 
7:00 o'clock? 

.A. Yes, sir. 
Q. And the accident happened about 9' :00 or 9 :301 
A. Yes, sir. · 

. Q. Did you have any wateh with you, or are you just guess­
Ing? 

A. Just guessing. I didn't have a watch. 
Q. Was tl1e sun down when vou left Riverdalef 
.A.. No, sir. .. 
Q. Do you happen to kno'v how far it is from Riverdale to 

wh-ere this accident occurred f 
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A. No, sir, I don't. ·.· · 
Q. What damage was done to Grant Faulkner's car? 

The Court : You have been over that. 
Mr. Settle: Question withdrawn. 

page 125} Q. (Mr. Settle) ·Could you tell, when the Bap­
tist car ran into the Grant Faulkner car, what 

damage was done to the . Baptist car 7 
A. The front wheel was broken, and the fender gone or 

turned up on the end. 
Q. Were either of the headlights broken 1 
A. No, sir, not that I kriow of. 
Q. You did not make any special examination of the car? 
.A. No, sir. · 
Q. When that front 'vheel broke off, did it make any mark 

in the road there! 
A. Yes, sir. . 
Q. Was that mark in the road, made by that front wheel of 

the Baptist car breaking off, over on Grant Faulkner's side. 
of the road or over on the Baptist side of the road. 

Mr. Sterling Hutcheson:. If your Honor please, my ob-· 
jection is this: He is. practically cross examining his own wit­
ness. This man hasn't -even said the mark was made by the 
Baptist car .. H_e has been leading ever since he started. 

Mr. Settle: I will ask whether anv mark was made. 
The Court: Question is withdra";n. . 
Mr. Sterling Hutcheson: "\Ve wish he would not lead. 

By 1\:Ir. Settle: 
Q. You have testified that the front wheel of the Baptist 

car. "ras torn off in the collision f 
.A. ·Yes, sir. 

page 126 } Q. Was it the right or left front wheel1 
A. The l-eft front wheel. 

Q. State whether or not, as the result of the breaking off 
of that wheel. any mark was made in the road by that car.? 

A. Yes, sir. 

Mr. Sterling ir~tcheson: We do not think that question is 
proper. 
· The Court: I do. Save the point. 

1\fr. St€rling Hutcheson: '\Ve save the point. 
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By Mr. Settle: 
Q. Was that mark on Grant Faulkner's right side of the 

roadway or on Mr. Baptist's right side of the roadway? 

lVIr. Sterling Hutcheson: If your Honor please, we think 
he ought to ask where the mark was. 

The Court: I think that is proper. You can save the 
point. 

l\fr. Sterling Hutcheson: Yes, sir. 

By lVlr. Settle: 
Q. Answer tho question? 
A. Yes, ~ir, it was· on Grant's side of the road. 
Q. How far was that mark to the left of the center of the 

road? 
. A. It was over on the rig·ht-on Grant's side of the road. 

Q. Ho'v far was it over on Grant's right side Y 
A. It was way over on the right. 

<-l. You say way over 1 
p~ge 127 ~ A. Yes, sir. 

Q. Well, when you say 'vay over, can you tell 
us about how far you mean that in feet? How far from the 
eenter of the road was that mark j 

A. I don't know exactly ho"' far it was from the center of 
the road. 

Q. How far was the Baptist car away when you first saw itt 
11.. I seed it when it co1ne down the hill. We could see it 

half a mile, I reckon. 
Q. How far were you away from it when you saw that it 

would probably run into Grant Faulkner's carY 
A. About ten or twelve feet. 
Q. Well, did Grant Faulkner turn either to the right or to 

the left when he sa'v that. this other car was about to run 
into him? 

A.. He turned to the right. 
Q. He turned to the right? 
A. Yes, sir. 
Q. How far to the right did he goY . 
A. He went way over to the right. He had two wheels off 

the concrete and two on the concrete. 
Q. 'Vhere was Grant ~-,aulkner 's c~ar hit by the Baptist cart 
A. In the left door. 
Q. The left door? 
A. Yes, sh~. 

Q. Is that where the driver sits Y 
page 128 ~ A. Yes, sir. 
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Q. Well, was it a severe or a slight blowY 
A. It was a hard blow. 
Q. Hard enough, you say;· to turn you· over into the ditch' 
.A. Yes, sir. 
Q. riow were the lights on Grant Faulkner's carT In what 

condition were they? 
A. He had good lights. 
Q. How were the brakes t 
A. He had good brakes. 
Q. Were you or Grant Faulkner blinded by the lights of 

the Baptist carT 
A. No, sir. 

~fr. Sterling Hutcheson: He can't say that Grant Faulkner 
"'as blinded by the Baptist car. We ask that the answer 
be stricken out as to Grant Faulkner being blinded. 

Mr. Settle : He is· not here to testifv. 
The Court: Strike it out. .. 
Mr. Settle: It will remain as to him. 

By 1\fr. Settle: 
Q. 'Vas tl1ere anything about the lig·hts on the Baptist car 

to cause them to blind you? 
A.. No, sir. 
(~. Did you hear Grant Faulkner say anything about being 

blinded by those lights? 
A. No, sir. 

page 129 ~ Q. After Grant Faulkner's car turned over, was 
it lying off the hard surface, on the shoulder, or in 

the ditch, or partly on the shoulder and partly on the hard 
surface? · 

A. Partly in the ditch and partly up on the shoulder. 
Q. Was ·there any glass broken outside 1 
A. Yes, sir. 
Q. The windshield? 
A. Yes, sir. 
Q. vV as there any other part of the car thrown out-of 

Grant Faulkner's car 7 
A. Yes, sir, some of the pieces of the top, and wrenches. 
Q. Do you mean the floor 7 
. ..'\... Yes, sir, pieces fron1 the top and the fioor mat, and 

some wrenches, were thrown out in the road. 
Q. Did you -ever live in Mecklenburg Countyt 
A. Yes, sir. 

·Q. Where! 
·· A. IIerbert & Kidd. 
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Q. What kind ~f. husiuess were they. in! 
A. Running a beef market. . -. 
Q. How lo~g ·di~ you live ~t~-i~em Y 
A. lnve years. · ·· · · 

. Q. Since yo:u left them you hav~ been living with Mr. Slate 
in Halifax! · 

A. Yes, sir. .. .· · 
Q. Who did yon marxy a:t I.Ja Crosse Y 

page 1'30 } A. Penny Meredith's _daJ,Ighter. 
. • Q. He st~ll lives theret. ,.· .. · .. : 

A. Yes, s1r. · 

CI-tOSS EXAMlL~ATION. 

By ~f.r.· Sterling Hutcheson: . .. .,. ·. · . . · · 
. Q. Ed, where were. you sitting in the automoblef 
A. In the front. 
Q. You were sitting 'on the righthand side, I suppose f 
A. ·Yes, sir. 
Q. Grant Faulkner was driving? 
.A.. Yes, sir. 
Q. Who else was on the front seat! 
A. Rosa Edmonds. 
Q. '\\-'11ere was she sitting! 
A. In the middle. 
Q. Next to Grant! 
A. Yes, sir. 
Q. And you on the ·outside. 
A. Yes, sir. 
Q. Now, Ed, 'you state you saw this car coming in the dis­

'tance as you came over the hill; is that rightf 
A, Hov."Y 
Q. · I thinlr yon said yon saw the Baptist car when you came 

down the hill; is that right-,vhen you first started down the 
hlll y 

A. I said I seed it ·when it came over the hill. 
page 131 ~ Q. When it came over the hillY 

A. Yes, sir. 
Q. Now, after.this accident, you said that these people from 

the Baptist car had corne up there to see about you all and 
were there 'vhen the second car hit; is that right Y 
· A. Yes, sir. · 

Q. I-Iad Grant's car been moved when the second car hit it f 
A. ~o, sir. . 
Q. Now, Ed, in June, Mr. Settle asked yon this: "Do you 

know whether or not, after Grant Faulkner's car had been 
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moved from the righthand to the lefthand side of the road by 
Charles Carter and you or so1nebody, another car coming from 
the direction of Boydton struck the Grant Faulkner car?" 
Your answer 'vas "It struck a piece ·of the fender". Then 
you were also asked this : ''So there was nothing to the 
south of the road, and this car you pushed to the north of 
the road, and the car ran past there and str-pck the fender"! 
Your answ·er was "Yes, sir". Whieh is rightY Was the 
Faulkner car on the south of the road or north of the road 
when the second car hit it? 

A. On the south side of ihe road. 
Q. On your right coming to Boydton 7 
A. Yes, sir. 
Q. Now, are you sure of that? 
A. Yes, sir. 

Q. You do not deny having mad-e this state .. 
page 132 } n1ent here the other time, do you 7 

A. If I made it, it was wrong. If I said it, I 
didu 't mean to say that. 

Q. How iR that? 
A. I didn't mean to say that. That is wrong if it is on 

there. 
Q. So your testin1ony now is that the car was hit while it 

was on the south side of the road; is that it Y 
A. Yes, sir. 
Q. Hit by the third car1 
A. Yes, sir. 
Q. Where were the people from the Baptist car when the 

third car came along and hit Grant's car? 
A. rrhey were down in the field where Grant was laying on 

the cushion. 
Q. I thought you told 1\IIr. Settl-e just now that they had 

been there and gone back up the road to their car! . 
A. No, sir. 
Q. So your testinwny is that they were do"\\>'ll there when 

that other car came along and hit the Faulkner car; is that 
right! 

A. Yes, sir. 
Q. No"·, Ed, are you absolut-ely sure of that 1 
A. Yes, sir. , 
Q. You are just as sure about that as anything else you 

have te~tified about, are you? \ 
A.. Yes, sir. 

page 133 ~ Q. Had the Faulkner car been moved at all 
'vheu the second car hit it? 

A. No, sir. 
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· . Q. T t had not heen moved at all f 
A. No, sir. 
Q. But these ladies had come down there f 
.1\... Yes, sir, they had come down there. 
Q. Are you sure about that, too Y 
A. Yes, sir. 
Q·. Now, Ed, do yon know Charles Carter? 
.A. I just J{now hbn ·w·hen I see him. 
Q. lie testified here toclav that when he got there the car 

had been pushed down, or ptilled down, or something; anyway, 
it had been moved, and tl1at the second car came along and 
hit it after it had been moved; is he mistaken about that 7 

A. Yes, sir. The car had not been n1oved. 
(~. How is that? 
1\.. The car hadn't never been moved when the second car 

came along. 
Q. It had not been movedt · 

·A. No, sir. 
Q. So Charlie Carter is mistal{en about that f 
A. Yes, sir. 

, Q. You are sure about that f 
A. Yes, sir. . 

Q. What part of the lt,aulkner car was hit, Ed~ 
page 134 ~ A. Do you mean the .first time Y 

Q. No, the second time! 
A. It just hit the fender. 
Q. It hit the fender? 
A. Yes, sir. 
Q .• Just the fenderY 
A. Yes, sir. 
Q. Where ·were you f 
A. In the field. 
Q. Ho,v far from itY 

, I 

A. Vl e were not so far-just. across the road. 
Q. About ho'v far Y 
A. About ten or hvelve yards from the road, I reckon .. 
Q. IIo'v do you kno'v it hit the fender 1 
A. It didn't do no damage. 
Q. Had you examined the Faulkner car before the second 

car came along? 
A. No, sir, not particularly. 
Qr. Then, how do you know it didn't do any damage? 
A.. I don't think it done any dan1age. All the damage· done 

was done by the first car. 
Q. I-I ow are you so sure about that Of You said it hit thet 
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fender; did it pass on the other side of Grant's car from 
you, or on the same side of Grant's car that you were on¥ 

A. Passed on the other side. 
Q. How do you know it hit the fender? 

page 135 ~ A. I don't see nothing there for it to hit but a 
fender. It 'vas hanging off. 

f~. You say you had not exmnined the Fulkner ear at all1 
.A. No, sir. 
Q. You don't know 'vhat it hit, do you! 
.A. I think it hit the fender. 
Q. .Are you pretty sure of that, too 1 
A. Yes, sir. 
Q. Which fender did it hit Y 
.ll. The left fender. 
Q. Front or back Y 
.A. The back. That is where it was torn off. 
Q. Charles Carter testified it hit the left front fender; 

which is right! 
.A. That is the only fender that was scarred, on the left. 
Q. You don't mean to say that the left front fender is not 

bent? 
.A. The whole fender on the left side. 
Q. 'Vhich did it hit-the left. front or the left rearf 
A. I don't know whether the front or the hind one, but 

I think the hind one. 
(~. Charl<?s Curter has snid it was· the left front; which 

one do yon think it rig-ht about that f 

1vir. Settle: We object to that. He testified that he thinks 
it 'vas the left hind fender, and Carter said that it. was the 

front. 
page 136 } The Court : Read the question. 

Mr. Settle: You are asking which is right, he 
or Carter. 

The Court: Read the question. 

Note: The question was read as follows: "Charles Car­
ter bas said it was the left front; which one of you is right 
about that! 

The Court~ I think that is proper on cross examination. 
Go ahead. ·Save the point, of course. 

By Mr. Sterling Hutcheson: 
Q. Where was Charles ·Carter when the second car hit Y 

. A. Down in the field. 
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Q.· Was he there with you Y 
.&. Yes, sir, down in the field. 
Q. So when the other automobile came up and hit the 

Faulkner car, the Faulkner car was between you and the 
other car, and also between Charles Carter and the other 
car; is that right t . 

A. Yes, sir. · 
Q. Row could you say it hit the fender f 
A. That is 'vhat I think it did. 
Q. Have you any reason to think that¥ 
A. I don~t see how it could hit anything else. 
Q. Ho'v about in the body¥ 
A.. That had been hit before the second car can1e along. 
Q. You just said you had not examined ·it. 

A. It had hit and been damaged. 
page 1.37 ~ Q. You think thatt 

A. No, sir, I don't think that. 
Q. Had you been around to look at it? 
A. It had been hit and turned over before the second car 

come. 
Q. Now, how far "rere you from this auomobile when you 

first thought you were going to have a wreck! 
A. About ten or twelve yards. 
Q. About ten or twelv.e yards Y 
A. Yes, sir. 
Q. How far were the automobiles apart when Grant turned 

off to his right, according to your statement' 
A. A pretty good ways up the road, but I don't kuow ex-

actly how· far it was. · 
Q. About how far? 
A. About ten or fifteen feet, I reckon. 
Q. A pretty good ways up the road! 
A. Yes, sir, when he turned off. 
Q. Ten or twelve feet? 
A. Yes, sir. 
Q. Now, I ask you this: Didn't you testify before that he 

turned off ten or twelve yards! 
· · A. I don't recollect if I did. 

Q. Do you think feet is right now? 
A. Yes, sir, I reckon so. 

Q. Do you reckon it is feet and not yardsf 
page 138 ~ A. Yards. 

Q. Y o.u take yards f 
A. Yes, sir. 
Q. Instead of feet t 
A. Yes, sir. 
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Q. .AJI right. Ten or twelve yards, then. Didn't you have 
it ten or twelve feet at one plaee the other time and ten 
or twelv-e yards at another? 

A. I don't think I did. 
Q. I ask you if you were not asked on cross examination 

how far back up the road he was 'vhen he pulled off, and 
you said that he turned off about ten or twelve feet before 
he got to the car 1 Then at another place, didn '~ you say. 
''Where did you first notice that he pulled off the concreteY'' 
Your answer was "Up the road I reckon ten or twelv-e yards." 
Now, which is right? 

A. (No answer.) 
Q. Now, Ed, you have testmed that Grant was way over on 

his right, but you don't know how far; could you giv-e us an 
estimate about the number of feet that he was to his right? 

.A. No, sir, because I don't know exactly how wide the 
road is. 

Q. You have also testified that this mark in the road was 
way to the right; ·no"r, about how far was that to the right Y 

A. About three feet, I reckon. 
Q. About tl1ree feet to the right 1 • 

page 139 } A. ·Yes, sir. 

A. Yes, sir. 
Q. Are yon pretty sure of that? 

Q. Did you mem~nre that Y 
A. No, sir, I didn't measure it. 
Q. Yon just estimated it with your eye 1 
A. Yes, sir. 
Q. Wl1enT 
A. vVhen we were np t11ere. 
Q. That nig·ht 7 
A. Yes, sir. 
Q. Well, now, Eel, you say about three feet. Emmett Greg­

ory ~aid it was six inches from the center. Could Emmett be 
right about that by any possible chance? 

A. (No answer.) 
Q. I just. want to get your idea. You say you just estimated 

it, and Emmett says that he didn't measure it, but he es­
timated it was six inches from the center. Do von know 
whether you are talking about the same scarY ~ 

A. I don't know whether it is the same scar, or not. 
Q. Yon don't know "rhether you looked at the same scar¥ 
A. No, sir. 
Q. How many scars did you see in the road? 
.A. I didn't see but the one that night. 
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Q. Emmett said that he saw his that night. You don't 
know whether it was the same scar~ 

page 140 ~ A. No, sir. 
Q. Charles Carter-you know Charles, you 

say·f 
.A. Yes, sir. 
Q. Now, Charles said that he sa'v a scar up there, too; did 

you all look at it tog-ether·? 
A. No, sir. 
Q. He said it was something like two feet from the center; 

could he be right about it¥ 
.... A... I don "t know, sir. 
Q. Well, now, tell me this: Gould Emmett Gregory, in his 

statement that it was six inches fro1n the center line, have 
been looking at the sa1ne scar you were looking atY 

A. Yes, sir, I reckon that he could. 
Q. He could have been? 
A. Yes, sir. 
Q. But you still think that it was as much as three feet from 

the centerf 
.A. Yes, sir. 
Q. But you don't know ·whether you looked at the ·same scar 

that Charles looked at nor the same scar that Emmett looked 
at, do you t 

A. No, sir. 
Q. You don't know? 
A. No, sir. 
Q. 'Veil, now, Ed, suppose the testimony should show that 

this road 'vas measured with a tape line, or 
page 141 ~ stepped either, and that the scar was really on 

the other side of the center line of the road, that 
is on the right side going to Clarksville, you could not say 
that that is not right, could you f 

A. Do ho,v1 
Q. You say that Emmett might have looked at the srune scar 

you did; Emmett says it was six inches from the center line, 
. and you say three feet, but neither of you measured it; now, 

I ask you if that road was measured and the actual meas­
uren1ent sho,vs that that scar was on the lefthand side of the 
center coming to Boydton, you would not say that that was 
right? 

A. No, sir~ 
Q. You just estimated it that night t 
A .. Yes, sir. 
Q. In the darkt· 
.A. Yes, sir .. 
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Q. Did you have a lantern 7 
A. No, sir. 
Q. So then you 'vould say you a.re mistaken on actual meas­

urcrnent, wouldn't you 'f 
A. (No answer.) 
Q. I say, if these measurements were made and show that 

the scar was on the oth-er side of the center of the road, you 
'vould say you were mistaken in your estimate, wouldn't you Y 

A. Yes, sir. 
Q. No,v, Ed, you said that Grant 'vas on the righthand side 

of the road; you were not 'vatching the road es­
page 142 ~ pecially, were you! 

A. No, sir, not particularly. 
Q. You were not driving 7 
A. No, sir. 
Q. You were not noticing the road particularly at allY 
... ~. No, sir, not particularly. I was looking ahead, but I 

'vasn 't watching particularly. 
Q. vVhat was it that made you think that your car was on 

the righthand side of the road? 
A. lie pullecl off up the road, and I know that he w·as on 

the right because he had gotten on the righthand side coming 
this way. 

Q. Had you bt.~en on the lefthand side before that t 
A. No, sir. 
Q. You ~ay you didn't expect to have an accident until you 

. were in ten or twelve feet of the accident, did you? 
A. No, sir. 
Q. What "ras it that n1ade you specially notice you all were 

on the righthand side of the road Y 
A. I was jnst looking. 
Q. As a matter of fact, I believe you had just lighted a 

cigarette, hadn't you Y 
A. No, sir. I lit the cigarette 'vay up the road. 
Q. How far up the road Y 
A. \\r e wer-e coming llp on a rise. 

Q. In sight of the Baptist car' 
pag·e 143 ~ A. Yes, sir, we could see the car. 

Q. Ho'v did you lig·ht the cig·arette? 
A. \Vith a match. 
Q. Do you remember whether you had thrown the match 

away when this accident happened? 
A. Yes, sir. . 
Q. You had thrown it a'vay? 
A. Yes, sir. 
Q·. You were puffing· on the· cigarette then Y 
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A. Yes, sir. . 
Q. "\Vhat makes you remember so particularly you had 

thrown the match awayY 
A. T know I bad thrown the match ~way and was smoking 

the ci~arette. 
Q. But yon say you were not watching the road 1 
A. No, sir. not particularly. 
Q. Were you watching the Baptist automobile 1 
.A. ·.No, sir, I was not watching it particularly. 
Q. You didn't know that you would have an accident, either, 

did youY 
A. No, sir; I wasn't thinking about having no accident. 
Q. So then what you are really going on larg-ely is what 

you thought about the accide~t after it happened as to 
where you all were on the side of the road, isn't it Y 

A. \\T e were on the right. 
. Q. I know you stick to that, but are not you 

uage 144 ~ basing your opinion on what you thought about 
it afterwards! 

A. (No ans,ver.) 
Q. Isn't that a factT 
A. (No answer.) 
Q. Well, you don't care to answer that, then. 
A. I didn't understand what vou said. 

· Q. I say, when you say that y~ur car was on the ri~hthand 
side of the road, you are saying that because of what you 
thought after the wreck was over more than anything else·; 
isn't that a fact? 

A. Yes, sir, it was on the righthand side. 
· Q. Tell me this now: Who was there when Miss Marjorie 
Baptist n1ade these statements you are talking about 7 

A. When she came back up there where we were at Y 
Q. Yes, v;rha t you said just now f 
A. She was the first one that got there, and then Charlie 

Carter and 1\'I r. Creedle. 
Q. ~·fiss B~aptist was the ·first to get thereY 
A .. Yes, sir. 
Q. By herself? 
A. She and the ladies wi.th her in the car. 
Q. How many came together? 
A. Three ladies and one man. 
Q. They all came up together, didn't theyf 
A. Yes, sir. 

Q. Were there three ladies T 
page 145 ~ A. Yes, sir. 

Q. You are sure of that! 
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A. Yes, sir .. 
Q. That 'vas all that was in the Baptist car~ 
A. There was a man; there ·were three ladies and one man. 
Q. Three ladi-es and one man? 
A .. Yes, sir. 
Q. You are certain of thatt 
A. Yes, sir. . . 
Q. Who was there and heard her make this statement that . 

the lights blinded her and that she didn't know that she 
was that far in the road? 

A. Me and Rosa Edmonds wer-e there when she came back 
up there. 

Q. Well, who else? 
A. I don't think Charlie Carter and Mr. Creedle had got 

there then. 
Q. Did any body else hear her say this 1 
A. No, sir, not that I know of. 
Q·. How about the people in the· car with her? 
A. They heard it, I reckon. 
Q. All were right there together? 
A. Yes, sir, all come up there together. 
Q. How about Hia,vatha Towles, ·was he there? 
A. If he was, I didn't see him. 

Q. Do you know him? 
page 146 ~ A. No, sir. 

Q. Did you see him that night 7 
A. No, sir. 
Q. You say you don't kno'v him~ 
A. No, sir. 
Q. Who was the first man to get there after the wreck? 
A. Charles Carter was the first man to come there that I 

know of, he and Mr. Creedl-e. 
Q. Were they the fir8t to get there¥ 
A. Char!es Carter 'vas the first man to get there, and then 

1\{r. Creedle come. 
Q. Charles was the first person to get there 7 
A. Yes, sir. 
Q. Why didn't he hear the statement? I believe you say 

you don't kno"r whether he had gotten there¥ 
A. No, sir. 
Q. You don't know whether he had gotten there "rhen 

these ladies got there? 
A. No, sir. 
Q. Are you sure that he got there before another colored 

man did? · 
A. Yes, sir. 
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page 147 t RE-DIRE,CT EXA.1\1INATION. 

By l\fr. Hodges: 
Q . .At the time that this other car struck you and so 

much has been said about, that struck Grant's car, it was not 
incapacitated or anything from going, but continued on¥ 

A. Yes, sir. 

· ~Ir. Settle: If your llonor please, Mr. Cole wants to know 
if he can leave. 

'l'he Court: Yes, so far as the court is concerned. Do 
you want hhn back tomorrow "l 

~Ir. Sterling· Hutcheson: Yes, we may want to cross ex­
amine hin1 further~ 

The Court: You should ]]ave cross examined him \vhile on 
the stand. ,If you want him, I will send for him at your 
-expense. 

~Ir. Sterling lintcheson: I don't know that 've will want 
him at all. 

The Court: If you do, you can send for him. He lives in 
Halifax. 

Mr. Sterling Hutcheson: If you Honor please, I don't see 
why your Honor should rule that it is necessarily at our ex­
pense. 

r~rhe Court: Because you have had the witness on the stand 
and you had crossed examined him I think thirty-five or 

forty minutes. You certainly can't cross exam­
page 148 ~ ine him on anything that you have not cross­

examined him on already. 
~Ir. Sterling· Hutcheson: My idea of it was that he was 

sun1n1oned and is supposed to be here. 
The Court : I will excuse him now, and if 've want him we 

will send for him. 

ANDREWi FAULKNER (colored), 
a witness on behalf of the plaintiff, being duly sworn, tes­
tified as follows: 

Examined by Mr. Settle: 
Q. Are you a. brother of Grant Faulkner f 

· A. Yes, sir. 
Q. W11ere is Rosa Edmonds, who testified in the first trial 

of this case? . 
A. They say that she is in New York-in Brooklyn, New 

York. 
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Q. At the time that she first testifibd in the case, she was 
residing at Roanoke Y I 

A. Yes, sir. 
Q. Did you go to Roanoke. to bring her to Halifax some 

days before the trial so she would be available her-e y 
.A. Yes, sir~ we sent after her the\ first time. . 
Q. After the first trial, state whfther or not she said 

anything to you about being present a~ the n-ext trial, or going 
to New York? . I 

· A. Yes, sir; she was aiming to be here, but she 
page 149 }- said the trial was so lo:dg coming off that she 

left. That is what the lady told me where she 
stays at in Roanok-e. 

Bv the· Court: 
"Q. '\Vhere did she goY 
A. To Brooklyn, New York. We w·~t over there, and after 

we had written to her and couldn't hear from her, we went 
there. I 

Q. When did you go there Y 
A. "\Veek before last. 

By ~Ir. Settle : : 
Q. And, to the best of your knowledge and belief, she is 

outside of the State of Virginia and! in New Y orkt 
A. Yes, sir. r 

(No Cross l~xamination.) 

The Plaintiff Rests. 

The Court: Are you going to offer that woman's evidenceY 
Mr. Settle: If there is any objection by the gentl-emen on 

the other side to the evidence of Ros~ Edmonds, we will not 
!nsist upon it. We will be glad if t~ey will allow it to go 
rn. 

The Court: You will hav-e to offer it before they can ob­
ject to it. 

Mr. iSettle: Yes. I want to know if they would 
page 150 ~ consent. 
. The Court: Offer it, and if they object, then if 
you make that statement I will sustain the objection. 

Mr. Settle: They, of course, have the completed record. 
The Court: They can read their record. You have Mr. 

Phlegar 's testimony. You can offer Mr. Phlegar 's testi­
mony, and they will let you use it, of course. · 
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.h.Ir. Settle: What time does your Honor expect to ad­
journ? · 

The Court: About 5 :30. 
· .M.J.!.· .. settle: Do you object to thatf 

The Court: Offer it, and I wll pass on it. 
~Ir. Settle: If they 'vill not consent to it going in. 
The Court: You offer the evidence. I 'vill use Mr. Phle­

gar 's say-so. You have it in court, have you f 
Mr. Sterling Hutcheson: Yes, sir. 
~Ir. Settle: We will consider it further and bring it to the 

attention of the court the first thing tomorrow morning. 
The Court: No, sir. I will consider the case closed. 
Mr. Settle: If they will not consent to it right no·w be-

fore 've offer it-
The Court: (Interposing) You have to offer it. 
1Ir. Settle: I mean that they can tell us in advance. 
The Court: The evidence for the plaintiff is closed. Call 

your evidence, :M.r. Hutcheson. 
J.Hr. Sterling Hutcheson: If your Honor please, we desire 

to make a motion . before proceeding. 
page 151 ~ The Court: Gentlem-en of the jury, retire to 

your room. 

· Note: The jury retired from the court room. 

The Court : In regard to the testimony of the witness 
Rosa Edmonds, the court now asks counsel for the plaintiff 
if they arc going to tender this e·v"idence; counsel for the 
plaintiff say that they cannot tender the evidence unless 
counsel for the defendant consents thereto and that there­
fore, they close their evidenc~e in chief. Go ahead. 

What is the motion t 

l\!OTION TO STRIKE EVIDENCE. 

Mr. :Sterling Hutcheson: If your Honor please, we move 
the court to strike out the evidence offered by the plaintiff 
upon the g-round that it does not show actionable negligence 
on the part of the defendant. 

The Court : Any other ground Y 
Mr. Sterling Hutcheson: We think that that ground will 

go back to the contention which we ha,ve heretofore made 
with respect to filing the affidavit and additional grounds of 
pefense, and so forth. 

The Court: Do you think it would also go back to the 
family doctrine Y 
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Mr. Sterling Hutcheson: That is what I had in mind. 
The Court: Do you \Vish to argue it 7 
1\tir. Sterling Hutcheson: No, sir. 
The Court: The motion is overruled. Call the jury. back. 

page 152 } Note : The jury returned to the court room. 

W. P. BISHOP, 
a witness on behalf of the defendant, being duly sworn, tes­
tified as follows: 

Examined by Mr. Sterling Hutcheson: 
Q. Mr. Bishop, you live at Chase City, don't you 7 
A. Yes, sir. 
Q. ·You are Deputy Motor Vehicle Commissioner? 
A. ·Yes, sir. 
Q. Is the road from Boydton to Clarksville in your ter-

ritory? · 
A. Yes, sir. 
Q. Did you investigate, in your official capacity, an ac-· 

.cident \vhich occurred shortly west of Finchley on the 6th of 
June, 1931Y 

A. Yes, sir. 
Q. B-etween the automobile of 1\tir. Baptist tUid a colored 

man named Faullmer? 
A. Yes, sir. 
Q. Ho\v long have you ibeen Motor Vehicle Commissioner f 
A. About two yea.rs and a half-a little longer than that; 

about eight or nine months. 
Q. About two years and eight or nine months 7 
A. Yes, sir. 
Q. Are you employed full timet 

A. Y-es, sir. . 
page 153 ~ Q. In other words, do you devote your entire 

time to that work7 · 
A. Yes, sir. 
Q. Is it a part of your duty to investigate accidents or 

collisions between automobiles f 
A. Yes, sir. 
Q. I believe it is. also a part of your duty to institute pro­

ceedings against persons who are in fault-

1\fr. Settle: (Interposing) We object. 
The C'ourt : Sustained. 
1\fr. Sterling Hutcheson: We except. We want to show 

l1is duties and the view with which he investigates accidents. 
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The Court : Possibly 've had better get it into the record. 
:Nir. Sterling Hutcheson: I think we can put it into the 

record. 
The Court: I 'vant it in the record. The jury will retire. 

Note: The jury retired from the court room. 

~Ir. Sterling Hutcheson: .Answer the question. 

A. Only from a criminal part we do; where we find it is 
extreme fault on the part of one party we su1nmon them to 
court, or possibly if 've- can tt get at the facts in the case we 

summon both for reckless driving, or whichever 
page 154 ~ the case may be. 

Q. What was your record after investigating 
this accident as to who was at fault? 

A. I didn't see any criminal charges there that could be 
brought of reckless driving against the Baptist girl, and of 
course the other fellow was dead or passing out rapidly and 
the matter rested as it was. 

Q. What report did you make? 
A. I n1ade a report to the offic-e that possibly it was reek­

less driving on Faulkner's part, having more· road than was 
really due him. 

· The Court: I sustain the objection to all these questions 
as not. proper. 

~Ir. Sterling Hutcheson: We except. 
1\Ir. John Hutcheson: Ho'v about the expert testimony? 
The Court: If you can qualify him as an expert, you can 

ask it. I am sustaining the question as to the criminal re­
port and his duty to report criminally and 'vhat he did re­
port to the Vehicle Commissioner. If you can prove that he 
is ~n expert and saw it, you can ask what questions you please. 

~Ir. ,John Ifutcheson: It seems to me that we have quali­
fied him. 

The Court: You have limited your question to reporting 
in criminal cases. Qualify him if you can do it. I ruled it 
out on criminal liability. 

Mr. Sterling Hutcheson: Does your Honor also 
page 155 ~ rule out his report to the Department Y 

The C'ourt: Yes. 
1\fr. Sterling Hutcheson: We except. 
The Court: I am not ruling· out that he is an expert. Bring 

the jury back. I think that he is an expert. · 
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Note : The jury returned to the court room. 

By Mr. Sterling Hutcheson! 
Q. Please state to the jury the extent of your territory, that 

is the territory patrolled by you as Deputy Motor ;vehicle 
Commissioner-what roads do you have under your supervis­
ion¥ 

A. Well, at tluit tune, I was carrying principally the ter­
ritory between Chase City and Boydton and Clarksville, and 
also back up from Clarksville into Charlotte as far as J{eys­
ville and back there to Lunenburg and KeysviUe and back to 
Chase City. 

By the Court: 

Q. Ho'v much mile·age, roughly f 
A. Possibly 125 or 130 a~ound that loop. Now I am mak­

ing a trip as far as Lync.hburg. 

By ~[r. Sterling Hutcheson: 
Q. What 'vas your rank in the service at that time f 
A. At that time I was 1\iotor Vehicle Inspector, or ·State 

Police. · 
Q. What is your rank now? 

A. At the ·present time possibly sergeant. 
page 156 ~ Q. You are sergeant f . 

A. Yes, sir. 
Q. You occupy the positi{)n of sergeantY 
A. 'Yes, sir. 
Q ... And it is your duty, as I understand, in part to investi­

gate all accidents or collisions involv-ing motor vehicles within 
the territory which you have named? 

A. Yes, sir ,-pardon me, I didn't quite get the last Y 
Q. Within the territory you have named-in your terri­

tory? 
A. ·Yes, sir. 

The Court: Ask how n1any wrecks he has investigated. 

By Mr. Sterling Hutcheson: 
Q. About how many wrecks, if you can state, have you in­

vestigated during your service with the Department? 
A. That would be almost a guess. Sometimes there is an 

average of three or four or five a month, and then I have been 
as long as a month without a wreck. That is about as far as 
I can tell. 
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By the Court: . · .· 
Q. Do you think yon have investigated, in your career, as 

many as 250¥ 
A. Your Honor, I doubt it. 
Q. Do you think 1501 
A. Y-es, sir, I reckon so. 

The Court : All right. 

page 157 } By Mr. Sterling Hutcheson: 
Q. Are yon able to state some approximate 

figure, as nearly as you can get at itt 
A. Possibly 100 to 125. 
Q. 100 to 125 i 
A. ·Yes, sir. 
Q. Now, J\{r. Bishop-

The Court: (Interposing) Wait a minute. 

Q. (By th(l Court) By "Investigating wrecks'' do you 
mean examining the scene of the accident, and so forth Y 

A. No, sir, because sometimes they are taken away and 
several days old before we get hold of them. ""'il ery often we 
are summoned to the scene before the cars are moved. Each 
ease, as a rule, is always different from the other. 

By Mr. Sterling Hutcheson: 
Q. Yon also interview witnesses, do yon not, in making 

these investigations f 
A. Yes, sir. 
Q. Yon state, I believe, yon interview witnesses in these 

investigations f 
A. Yes, sir, we do to get the facts as far as we can of the 

ac~ident and ho"r it occurred, and so forth. 
Q. And examine the vehicles? 
A. ·Yes, sir. 
Q. And the scene in some cases Y 
A. Yes, sir. 

Q. Usually! 
page 158 ~ A. Yes, sir. 

Mr. Sterling Hutcheson: We submit that that qualifies 
him as an expert. 

The- Court : The court don 1t agr€e with you. I sustain 
the objection made by the plaintiff to. his testifying as an ex­
pert on wrecks. He is not qualified. 
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- J\.fr. Sterling Hutcheson: We except to your Honor's ruling. 

By Mr. Sterling Hutcheson: 
Q. When did- you go to the scene of the accident between 

these two automobiles t 
A. The following day. 
Q. V/ er-e any physical facts or marks, or anything of the 

kind, pointed out to you, and, if so, by whom 1 

Mr. Hodges: If yonr Honor please, we object to that. 
It is purely hearsay. 

The Court: He can state 'vhat he saw in the road. 
Mr. Sterling Hutcheson: We had this question up before, 

I think, and furthermore this "ritness Mr. Cole- · 
The Court: (Interposing) I think he can testify to what 

he saw. Go ahead. 
Mr. Sterling Hutcheson: \Vhat he saw and who they were 

pointed out to hin1 by, and we connect it up by showing that 
these people saw· it immediately after the accident. · 
· Mr. Hodges: I am not objecting to things 
page 159 ~ pointed out to him. 

The Oourt: ~tr. Cole testified to that. 
1\.fr. Hodges: He testified to what he saw in the road. 
The Court: This man testified to what he saw in the road. 

What did you see in the road when you got there~ 
Witness : There were· some scars in the road as to possibly 

a wreck that had happened there-bruised places and so 
forth. 

The Court': All right, state where the scars and bruised 
places were i . 

Mr. Hodges: '\Ve further object to that because that was 
bound to have been pointed out to him, and that would be 
hearsay. · 

The Court: Didn't 1\fr. Cole testify to the same things? 
Mr. Hodges: He has not gone that far. He discovered some 

·stuff in the road a few hours after. 
The Court : When did 1\.fr. ·Cole get there? 
J\IIr. Hodges: I think the next day. 
The Court: \Vhcn did you get theret 
Witness: I think after lunch. 
The Court : I will let this testimony in. Go ahead and 

sav-e the point. 
Mr. Settle: We understand that your Honor is confining 

this witness' testimony to 'vhat he saw. 
The Court: I will let him testify to what he saw himself. 

Go ahead. 
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page 160 ~ .A. There were bruise marks on the road, evi-
dently caused by a wreck, several small marks 

you might say, and small wires leading off in the opposite 
direction from Boydton. There were also some grease spots 
and some glass on the road also. The marks that led off there 
as if something ·scraping the road led, as I say, in the direc­
tion of ·Clarksville and eventually turned off to the left, and 
that mark was practically say a foot or two to the right of 
the road-the right center. 

By 1\fr. ·Sterling Hutcheson: 
Q. To the right of the center going to Clarksville~ 
A. Yes, sir, and led off eventally down further fifteen or 

twenty yards to the left. 
Q. But the marks started to the righthand of the center 

line going towards Clarksville f 
A. Yes, sir. 

Mr. Settle: \Ve object to that as leading·. 
The Court: I will sustain that. All of you have been lead-

ing too much. 

~fr. Sterling· Hutcheson: I withdraw the question. 
The Court: All right, the question is \vithdrawn. 
Mr. Sterling Hutcheson: I will ask this question to get it 

properly in the record :. 

- Q. (~Ir. Sterling Hutcheson) "\Vhere did these n1arks or 
scars you refer to start with relation to the center line of 
the hig·h,vay going towards Clarksville? 

page 161 ~ The Court : I think that is proper. 

A. They were possibly a couple of feet to the right of the 
imaginary center line of the road. 

By the Court: 
Q. Going towards where 1 

A. Towards Clarksville. 

B.y ~fr. Sterling Hutcheson: 
Q. Mr. Bishop, did you make any measurements of the 

road and these marks you refer to? 
A. These particular streaks there that I just mentioned 

were approximately six to six and a half feet from the right­
hand edge of the hard surface. 
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Q. \Vhat is the grade width of the roadY 
A. I think it is an eighteen foot road. 
Q. Did you measure these distances yourself~ 
A. Yes, sir. 
Q. .And this mark about 'vhich you have testified, I believe 

you said something about some .spokes, spoke marks of a 
wheel; what did you say? 

A. Apparently where spokes were dragged in the road from 
a 'vheel. 

Q. That is these marks Y 
A. Yes, sir. 
Q. And they were how far from the righthand edge of 

the hard surface? 
A. They \Vere around six or six and a half feet. 

Q. From the extreme righthand edge of the 
page 162 } surface? 

A. Yes, sir. 
Q. And that would put them. how far to the right of the 

center line? ' 
A. I 'vould say possibly b\ro feet and some inches. 

Mr. Hodges : If your Honor please, just for the purpose 
of the record, because of the evidence developed by Mr. 
Bishop, 've move the court to exclude all of Mr. Bishop's 
-evidence as based on hearsay, as we vie'v it no,v, and he 
knows nothing of the 'vreck of his own knowledge, as he was 
not present, and anything that he sa'v and has described, 
from his own statement, was pointed out by somebody else. 

The Court: Tl1e motion is overruled. Go ahead. 
~Ir. Sterling· Hutcheson: Before g·oing )further, if you 

will permit me to ask one more question 7 
The Court: Yes. 

By Mr. Sterling Hutchesop.: 
Q. Have you a copy of your report to the Department Y 
A. No, sir, I haven't now. I returned it after last court. 
Q. Do you recall the substance of it? 
A. Only-
Q. (Interposing) Don't tell 'vhat it i~. 
A. No, sir, I can't remember. 

lVIr. Sterling Hutcheson: We think we went into this long 
ago, and we want your Honor to rule on it definitely. 

The Court: It is apparent that the report of 
page 163 ~ Mr. Bishop can be gotten, but it is rulel out of 

the record. 



156 Supreme Court of Appeals of· Virginia. 

-~lr. Steding Hutcheson: AS a matter of fact, we have a 
copy, I believe. 

'l'he Court: I rule that vou cannot introduce it. You 
can hand a copy of it to the stenographer and get it into the 
record. 

Mr. Sterling Hutcheso~: We except. 

CROSS EXAMINATION. 

- By Mr. Hodges: 
Q. Mr. Bishop, I notice you say that this mark that you 

saw in the road, of course you don't know who made that 
mark, do you t · 

A. No. 
Q. All the cars were cleared up and gone at that timet 
A. Yes, sir. 
Q. And you didn't get there until late the next afternoon, 

after the aecident happened Y 
A. Yes. I was late; as well as I remember, it was after 

lunch. 
Q. Did I understand you to say you went there ·Sunday or 

Mondayf 
A. I don't know what day. It was the day after the 

wreck. 
Q. Didn't you testify heretofore you went there Monday 

afternoon after the wreck on Saturday night Y 
A. I don't think so. 

page 164 ~ Q. You don't work on Sunday 1 
A. Yes, we do. We work on Sunday. 

The Court: IJet us clear it up. What did he say! 
:h1:r. St.erding· Hutcheson: He said the day after. 

By J\tlr. Hodges: 
Q. Mr. Bishop, did you see any indication of mats or 

~nything like that to show whc1·e any car had been turned 
over! 

A. Yes, sir, there 'vas some broken glass and I think possi­
bly some odd and end pieces of tools there. 

Q. Where were they 7 
A. They were on the righthand facing Boydton-on the 

lefthand from here. 
Q. Over in the ditch? 
A. No, sir ; a part of them on the shoulder and some of 

them on the hard surface. · 
Q. Do you recall· seeing a part of a rubber floor covering 

there that ca1ne from a Ford automobile Y 
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A. No, sir. 
Q. You don't recall seeing that t 
A. No, sir. 
Q. l\{r. Bishop, when you see a mark where a wheel has 

gone down, that doesn't indicate in anywise that the wreck 
took place 'vh.ere the mark is, does it Y 

1\{r. Sterling Hutcheson: Are you qualifying him as an 
expert? 

page 165 ~ 
1\tir. Hodges: All right. 
The Court: The question is withdrawn Y 
1\Ir. Hodges: Yes, sir. 

Q. (1\tir. Hodges) It is a fact that that mark you saw took 
a turn first to the right and then a circle on the left hand side 
of the highway; isn't that the general course of that mark f 

A. No, sir. It is my memory that it kept a very straight-
down the road pretty straight, and then began to turn. 

Q. Back to the leftY · 
A. Yes, sir, facing tht,tt direction. 
Q. Ho'v far do you thinl\: it went straight, 1\{r. Bishop,­

that mark? 
A. Possibly eight-around eight or nine yards. 
Q. About twenty-eight or thirty feet. Then how far did it 

go after it started turning to the left? 
A. Possibly six or seven yards. 
Q. Did that mark in the road appear to have been made 

where a 'vheel had gone off and gone down? 
A. As I recollect, they were spoke marks. 
Q. As I understand, you want the jury to understand from 

your evidence, by the left wheel suddenly going down that 
the car continued straight for a distance of nine yards Y 

A. No. The marks continued that distance. I don't know 
'vhich wheel it was that was down. 

Q. And you don't know whose wheel made it, do you~ 
A. No. 

page 166 ~ Q. And you don't kno'v ho'v they were n1ade 1 
A. No; sir . 

. l\. Juror: I would ask if the left hand wheel con1es off, 
would it naturally turn to the left, regardless of the driver? 

The Court: I don't think that he is qualified to answer that. 
I think you are as. much of an expert as he is on that .. 

At 5 :32 the court adjourned until 9 :45 tomorrow morning, 
October 28, 1932. 
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page 167 ~ MORNING SESSION. 

Boydton, Virginia, October 28, 1932. 

The court met pursuant to adjournment of yesterday. 

Present: The same parties as heretofore noted. 

MRS. MARY C. BAPTIST, 
a witness on behalf of the defendant, being duly sworn, tes~ 
tified. as follows : 

Examined by Mr. Sterling IIutcheson: 
· Q. You are Mrs. W. G. Baptist, are you not? 
A. Yes, sir. 
Q. You live in Boydton, do you not, Mrs. Baptist? 
A. I do. 
Q. You are the mother of Miss Marjorie Baptist, too, are 

you notY 
A. Yes. 
Q. Mrs. Baptist, it is in evidence here that on the night of . 

. the 6th of June, 1931, you and some others were going _from­
Boydton to Buffalo Springs in your automobile, or the auto­
mobile of your husband, registered in the name of your hus­
band, and had a collisi9n with an automobile operated by a 
man named Faulkner, just west of Finchley; do you recall 
the circumstances? 

A. Yes. 
page 168 } Q. Please tell the jury when you first saw the 

· approaching automobile that night Y 
A. I saw the car that carne up over a hill. 
Q: Turn around a little so these gentlemen can hear you 

better. You saw a car coming over a hill? 
A. A slight hill, when the lights first came in sight. 
Q. About how far do you suppose that was from you, Mrs. 

Baptist? 
A. I hav.en 't any idea as to the distance, but it was a right 

good ways off. 
Q. A right good ways off Y 
A. Yes. 
Q. Mrs. Baptist, was the road straight at this point 7 
A. Fairly straight, yes-pretty straight. 
Q. Who was driving your car? 
A. My daughter Marjorie. 
Q. How long has she been driving automobiles? 
A. About three years at that time, I imagine, or four,­

three or four years. 
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Q. Do you drive an automobile yourself Y 
A. I do. 
Q. Ho'v long have you driven automobiles yourself? 
A. Eighteen years. . 
Q. Where were you sitting in the automobile 7 
A. I was sitting on the rear seat behind Marjorie, my 

daughter. 
page 169 ~ Q. Then you were on the left rear seat Y 

A. Yes, behind the driver. 
Q. Who was on the rear seat with you Y 
A. Elizabeth Turnbull and Mrs. Turnbull. 
Q. Who was on the front seat with Marjorie Y 
A. Mary Baptist and John Baptist. 
Q. When you saw this automobile approaching, please tell 

the jury what happened? 
A.· Well, as the car got nearer to us, just before time to 

pass the car, it looked as though the lights did this way (il­
lustrating) ,-just a little wavering,-and I thought nothing 
of it at all, arid ·we didn't know anything else untll the car 
had· crashed into the side where my daughter was sitting. · 

Q. What had J.\!Iarjorie done in the meantime! 
.A. Well, when we saw the car approaching, I '\vas aware of 

the fact that she pulled out slightly oli. her side of the road 
and slowed down a little. 

Q. How fast would you say that your au~omobile was ap­
proaching at that time Y 

A. Well, we had been driving about forty miles an hour 
'\vhen she saw the car coming; she slowed down slightly. · 

Q. About how fast would you put the speed at the time of 
the collision 7 

A. I should think around thirty-five miles. 
Q. Is this· your car '\vhich she 'vas drivingY I 

page 170 ~ mean is it the car which you drive yourself¥ 
A. Do you mean the car which Marjorie was 

oriving, is that the one I drive 7 
Q. Yes. 
A. It is. 
Q. That is tba Cl.ar you drive yourself? 
A. Ye~. 
Q. Ho'\v long had you been driving that automobile, Mrs. 

Baptist? 
A. This was done a year ago; I had had the car-it ·will 

be four years this Christmas. That is the only way I can 
definitely say. We got it Christmas four years ago. 

Q. Christmas 1929 Y 
A. Yes. 
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Q. You had been driving this car about eighteen months 
then, at that time Y 

A. Yes. 
Q. About liow long before the collision "ras it that Marjo­

jorie pulled to the right? You say you felt the car· pull to 
the~ right? 

:A· I don't understand your question. 
Q. You testified before reaching the car you felt it pull to 

the right, I believe, didn't you? 
A~. I. was perfectly aw·are of her pulling out on the side 

of the. road and slowing down as the car came nearer to us. 
You see it 'vas quite a distance when 've first saw the lights. 

Q. Are y:ou able to state whether she remained 
page 171 ~ on the right hand side of the road until after the 

collision, or not f · 
A. She did. · 
Q. After the collision, what happened to your carf 
.A. After the collision what happened to my ·car! 
Q. Yes.· 
A. \Vell, the front left wheel was pulled off. 
·Q. I mea.n not with respect to the damage to your car right 

now, ·but 'vhere did your car go and what did it do Y 
A. Rolled slightly, and we had the :sensation of feeling we 

were turning over, a.nd it gradually went around and around 
until it came to a stop. 

Q. On which side of the road? 
A. Do you mean ·when it came to a stop 1 
Q. Yes. 
A. On the opposite side from "rhich we were driving on. 
Q. After the car came to a stop, what did you do f 
A. After the car came to a stop~ 
Q. "\Vhat did the people in your car do¥ 
A. We got out as quickly as we could. John Baptist and 

Mrs. Turnbull and Elizabeth got out first, and I 'vas next, 
and just about the time I stepped out of the car a third car 
came up the road at a terrific speed, and the next thing 've 
knew there was a terrible crash, and all of us scre~med be­
cause we thought we were going to be killed, .and it evidently 

hit the car. Of course "Te didn't know where the 
page 172 ~ other car was because we hadn't had time to get 

np. . 
Q. 'Vhen you say "evidently hit the other car", do you 

mean the Faulkner car 1 
· A. Yes, and then it swerved over to the side 'vhere we were, 
and, straightening, went on towards Clarksville as fast as it 
could, and never stopped at all. 

Q. It didn't stop f 
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A. It never stopped at all. 
Q. Was that before you and the other people in your car 

had gotten down the road where the accident happened! 
A. Oh, no; all of us hadn't gotten out of our car. Marjorie 

Baptist, tbe driver, 'vas still at the wheel, and Mary Baptist 
was still in there with her, and I was the fourth one to get 
out, and I had just gotten out of the car when this car came. 

Q. So then all the people in your .car had not gotten out of 
the- car when this car came by! 

A. Hadn't gotten out. · 
Q. What did you an· do then' 
A. Well, as soon as 've could get ourselves together-be­

cause Mrs. Turnbull had lost a shoe and 've thought that she 
had been hit by this other car ,-as soon as we got ourselves 
together, 've went up to see who had hit us and if any one· 
was hurt, and ·we didn't know even who had run into us, and 
we heard these people talking out there besides the road, so 

we walked over there and found this colored man 
page 173 }- on the ground and a colored woman and a man 

with him, and 've talked to him. Ife was con­
scious. 

Q. You say you all talked to him; ·what was said¥ What 
sort of conversation "ras had with him? 

A. We asked him if he 'vas hurt, and how he was hurt, 
an(fhe tried to tell us, and Mrs .. Turnbull asked him' ''What 
liappened to you all 1 Did you lose control of the car 1 '' or 
something to that effect, and he says ''I just couldn't hold 
it". 

Q. "Just couldn't hold it 1" 
A. "Just couldn't hold it.'' 

. Q. How fast would you estimate the speed of the Faulkner 
car immediately before the collision? 

A. I don -,t think that they were driving very fast; probably 
about the speed "re were going. They certainly were not 
speeding. 

Q. Are you able to state where the Faulkner car was at 
that fime, or do you lmow? 

A. Do you mean in the road when we got up there? 
Q. Yes. 
A. I don't know. vVe heard these people talking, and we 

'vent there first to see 'vho 'vas hurt and ''rho was there, and 
so forth, or if any one 'vas hurt, for that matter, because we 
didn't ]mow, and when I saw the car it had been pushed over 
to one side of the road, because I remember John Baptist say­
ing after this-

~{r. Hodges: If your Honor please, we object. 
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Mr. Sterling Hutcheson: Don't tell what John 
page 17 4 ~ ·said. . 

Q. (Mr. Sterling Hutcheson) When you saw it, it had been 
.pushed to one side of the road Y 

A. It had. 
Q. Now, Mrs. Baptist, are you certain that the third auto­

mobile to 'Yhich you have referred passed "there before any­
body from your car had gone down to the scene of the acci­
dent¥ 

A. I am positive of that. • . 
Q. When you went down there where these people were, 

'vas your daughter Miss Marjorie with you t · 
A. I can't say just how many or who went there first, but 

we were all back and forth. 
Q. A man named Wade testified yesterday that Miss Mar­

jorie stated, in the presence of all of you, that she was not 
as far to her side of the road as she thought, and that the 
light blinded herY · 

Mr. Ifodges: I think there is a misunderstanding on Mr. 
Hutcheson's part,. or mine, as to that. 

Mr. Sterling Hutcheson: I asked if these people from the 
Baptist car were there, and he said that they 'vere all there. 

The Court: At the thne the second car hit 1 
l\1r. Sterling Hutcheson: No; at the tin1e he said Marjorie 

made the statement. 

Note: Turn back, Mr. Phlegar, and read it. 

page 175 ~ Note: The following testimony w:as then read 
from the testimony of Ed vV ad e. 

Q. ''Tell me this, now= "\VIIo was there when Miss 1\!Iarjo-
rie Baptist made these statements you are talking about? 

A. "When she came back up there where we were at? 
Q. ''Yes, w·hat you said just now T 
A. "She was the first one that got there, and then Charlie 

Carter and Mr. Creedle. 
Q. '' Miss Baptist ·was the first to get there f 
A. ''Yes, sir. 
Q. ''My herself? 
A. '' She and the ladies with her in the car. 
Q. "How many came together? 
A. ''Three ladies and one man. 
Q. "They all can1e up together, didn't theyt 
A. ''Yes, sir. 
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Q. ''Were there th1·ee ladies f 
"A. "Yes, sir. 
Q. "You are sure of that? 
A. ''Yes, sir. 
Q. "That was all that 'vas in the Baptist carY 
A. ''There was a man. There were three ladies and one 

man. 
Q. ''Three ladies and one man? 
A. "Yes, sir. 
Q. ''You are sure of that, are you f 
A. "Yes, sir. . 

Q. ''Who 'vas there and heard her maire this 
page 176 ~ statement that the lights blinded her and that she 

didn't know that she was that far in the road 1 
A. ''Me and Rosa Edmonds were there when she came back 

up there. 
Q. ''Well, who else¥ 
A. ''I don't think Char lie Carter and Mr. Creedle had got 

there then. · 
Q~ ''Did anybody else hear her say this' 
A. ''No, sir, not that I know of. 
Q. '' IIo"r about the people in the car with her? 
A. ''They heard it, I reckon~ · 
Q. ''All were right there together! 
A ''Yes, sir, all come up there ·together.'' 

Mr. Hodges: My objection 'vas based on the fact that he 
said in there that he didn't know 'vhether they heard it, or 
not. He has not said that they were present and heard it. 

The Court: He has said it if that evidence means anything: 
Objection overruled. · · 

.By Mr. Sterling Hutcheson: 
Q. It has been testified by a colored man, Ed Wade, that 

immediately after the accident, when Miss Marjorie and the 
other people in your automobile came down to where Grant 
Faullmer was, ~Hss Marjorie said she "ras not as far out of· 
the road as -she thought, and that the lights blinded her; did 
she make any such statement in your hearing Y 

A. I never heard J\.Iarjorie make such a statement as that. 
Q. ·Were all of you together (that is, all the 

page 177 ~ people in your car) when you went down to where 
this man was hurt? 

A. I don't remember whether we were all together, or not. 
I know some of us went down there, and Mrs. Turnbull and 
I were talking to him. In fact, she was trying to examine 
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him to see how he was hurt. I cannot say we were all there 
at one time. 

Q. I mean when you all first went down there, did you all 
go together Y 

A. I don't think so. 
' Q. Were you among the first to get there Y 

A. I was. 
Q. You were among the first to get there f 

· A. I was. 
Q. And you didn't hear Marjorie make any such statement Y 
A. I did not. · · 

CROSS EXAMINATION. 

By Mr. Hodges: 
Q. Mrs. Baptist, I believe that this is the first time you· 

have testified in this caseY 
A.' It is. 
Q. It is true, Mrs. Baptist, that under those circumstances 

there, with the man badly injured, that everybody was rather 
nervous and excited around the crowd, is it not? 

A. I didn't see any demonstration of it. Naturally we felt 
nervous about this collision. 

page 178 ~ Q. It is also true that Miss Marjorie could 
have made such a statement as has been .testified 

here without you having ~eard it, isn't it, Mrs. Baptist? 
A. Oh, she couldn't have made such a statement when it 

was not true. . 
Q. But she may have made a statement without you having 

heard itY · 
A. Oh, yes, she may have made a statement without my 

having heard it. 
Q. I~ I understand yon, you were riding on the rear seat~ 

just in the r~ar of Miss Marjorie who was driving the car f 
A. Yes. 
Q. And Mrs. Turnbull and Miss Elizabeth were on the seat 

With ouT · 
· A. Yes. 

Q. Were you all engaged in conversation at that time? 
A. We had been talking all along. I cannot say we were 

talking at that instant. We probably were; I just don't re­
call it, but we had been talking. 

Q. And you do not recall whether you were talking just at 
the time or immediately prior to the collision, or not Y 

A. I just don't remember ·whether we were talking at that 
second, or not. We probably were. · 

Q. There was nothing about the operation of your car at 
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that time to indicate that you were in trouble until just im­
mediately prior to the accident, \Vas there~ 

page 179 ~ A. There was nothing a.t all wrong ·with n1y car. 
Q. And you estimate that the speed "ras ap­

proximately forty miles an hour just imn1ediately prior to 
the collision~ 

A. I think that was about the speed \Ve were going. 
Q. Of course, 1\frs. Baptist, there was nothing about the 

operation of the car to dra'v your attention to the speed; 
that is merely an estimate on your part, is it not 1 

A. I drive and I am always on the alert when I am riding. 
Q. But you and 1\frs. Turnbull and l\Hss Elizabeth being 

engaged in conversation as you were going along, nothing had 
happened to attract your attention to the speed that the car 
\vas being operated until immediately before the accident~ 

A. I don't understand what you mean. 
Q. I mean everything, you say, 'vas going in a norn1al con­

dition, and you had no reason to observe the speed? 
A. Not any at all other than just driving. When you drive 

you ahvays watch, and I think it makes no difference who is. 
driving. 

Q. You were not particularly watching the highway and 
·watching Miss Marjorie's operation of the car as you \vent 
along? 

A. I had no occasion to \vatch l\Iarjorie driving because if· 
she had been driving along or not doing as she should, I 
\vould have called her down, but I saw the road and \vas 
\vatching the road when the car came, because that was not 

the first car we had passed. 
page 180 ~ Q. There was nothing about the appearance of 

this car to indicate it "ras being operated iinprop­
erly until just in1media.tely prior to the accident 

A. Not at all only it looked his lights \vere doing funny just 
before he got to us. 

Q. I understand-flickering f 
A. Not flickering, but waving this way (illustrating). 
Q. And that was in1mediately before the collision that you 

observed it? 
A. Just a fe"r seconds before. I do not mean just at the 

time he crashed into us, because I couldn't have seen it. In· 
other words, I didn't kno"r that we were not passing the car 
all right until he crashed into us. 

Q. Until this car \vas up to you, he was probably on his 
side of the highway~ 

A. I don't lrno\v know, bnt it appeared to be. 
Q. It appeared to be on his side of the highway until he· 

was almost meeting you? 
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A. lie appeared to be. 
Q. Then, as I understand your view of what happened, as 

the cars were approaching one another he swerved to the 
rightY 

A. In the side where my daughter was sitting-kind of 
turned in and hit the fender and the wheel. 

Q. Of course, after you observed that his swerving to the 
left, from your view of what happened, was too late for Miss 

Marjorie to have gotten over further to her right f 
page .181 ~ A. We didn't lmow it was going to happen un-

til it practically happened. 
Q. In other words, just as this car was approaching­
A. (Interposing) It was not a head-on collision. 
Q. After the cars became separated, your car continued for 

quite some distance, I believe, did it not Y · 
A. It rolled apparently. We had the sensation of turning 

over-thought we were turning over all the time, pulling to 
one side. 

Q. "One wheel went down, and that made that part of the 
car lo"rer than the other Y 

A. Yes, sir. 
Q. When you went back to where Grant Faulkner wa.s, was 

it apparent to you that he was very badly injured? 
A. We couldn't tell. He was groaning, and he was con-. 

scions. 
Q. He was groaning Y 
A. Yes, making a noise, and we asked where he was hurt. 
Q. Didn't he say to you that he was going to die Y 
A. Oh, no, I never heard him say anything about that. 
Q. Isn't it a fact that he was calling for his mother there f 
A. I didn't hear any. call for his mother at all, but you un-

derstand I wasn't there all the time, because as soon as I 
found that he was injured "re watched the road for another 
car, and one of the girls and I went out and stopped this car," 
and it was some boys and girls in the car from Union Level. 

They didn't tell us their names, but said that they 
page 182 ~ were from Union Level, and they asked what hap­

pened and if they could be of any assistance, and 
I asked them to come back and get my husband and the doc­
tor. 

Q. There is no doubt of the fact that the car in which Miss 
Marjorie was driving and riding was in collision with the car 
in which Grant Faulkner was riding~ is there, Mrs. Baptist? 

A. Well, they ran into us. 
Q. Those two cars collided; there is no dispute of .that, is 

there! 
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A. I don't understand what you mean. We were on our 
side of the road, and he crashed into the car we were in. . 

Q. I am not asking about the responsibility. What I mean 
is, is it true that these two cars hit each other 7 

A. Yes, there was a collision. · 
-Q. Regardless of what part {lny third car might have taken 

in any collision, your two cars struck each other. If I under­
stand you, when you first saw the Faulkner car after the col­
lision it had been moved around the other side of the high­
way? 

A. ·It had, because I didn't go to the car first. 
Q. So, of course, you don't know or have any idea where 

it came to a stop immediately after the collision~ 
A. I do not. 
Q. When you got back to where Grant Faulkner was, I un- · 

derstood you to say that he was out in the ·field­
page 183 ~ had been moved there T 

A. They were all three out there when we 
walked up the road to see who had run into us and if any one 
was nurt. . 

Q. Did he, at that time, have a cushion from the car under 
his head? 

A. No, he did not because the girls put the cushion under 
his head. 

Q. Do you kno·w Charles Carter,-a colored boy named 
Charles Carter Y 

A. No. 
Q. You don't kno·w him when you see him, I suppose Y 
A. I never heard of him. 
-Q. Mrs. Baptist, only one further question: Is Miss Marjo-

rie approximately the same height as you are T 
A. There is very little difference. 
Q. About the same Y 
A. It might be about the same. She is not quite as tall as 

I am. 

MISS MARJORIE BAPTIST, 
a ·witness on behalf of the defendant, being duly sworn, tes­
tified as follows: 

Examined by Mr. Sterling Hutcheson: 
Q. Miss Marjorie, you 'vere driving the automobile at the 

time of the collision that occurred between your car and an 
automobile driven by a boy named Grant Faulk-. 

page -184 ~ ner, near Finchley, weren't you Y 
A. Yes, sir. 

Q. Where were you going! 
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A.. .Going to Buffalo Springs to a dance. 
Q. Who was with you! · · 
A. Mary Baptist and !1:rs. John Baptist and our mother, 

and Elizabeth Turnbull and Mrs. TurnbulL 
Q. You were driving the ear, I believe¥ 
A~ Yes, sir. 
Q. Where did the. accident happen 1 
A.. ,Just beyond Finchley. 
Q. When did you first see the other a.utomobilef' 
A. After I .turned the curve right there at Finchley I saw· 

the lights of his car coming over the other hill. 
Q. About how fast were you driving 1 
A.. I 'vas going about forty at the time I saw his car. 
Q~ About how fast were you going when the collision oc­

curred¥ 
A. When I saw his car I naturally slowed down to between 

thirty and thirty-five. 
Q. 'Vhich side of the road were you on f 
A. I 'vas on my right hand side of the road. 
Q. Why are you so sure you were on the right hand side 

of the road Of 

.A. Because ,.~,...hen I saw his car I pulled over to my side, 
· and as he got nearer I pulled over further be-

page 185 ~ cause it didn't look like he was getting out as 
much as he. should. 

Q. Did you remain on your side of the road Y 
A. Yes, sir. 
Q. Until the collision Y 
A. Yes. 
Q. Now, when did you first realize that there would be an 

accident? 
A. I thought we were going to pass him all right until it 

looked like his lights just flashed on us a.nd his· car kind of 
swerved towards us. 

Q. 'Vhere did he hit your car, about Y 
A. The front left hand wheel was pulled off; the headlights 

wer·e not broken, and it hit the side. 
Q. In the side~ 
A. Yes, sir. 
Q. After the collision w'11at happened to your carf 
A. It rolled over in· the road, and the front left w·heel "ras 

off, and it was hard to try to keep it on my side. I pulled 
over, and 've crossed over on the left hand side· of the road· 
and stopped facing the south. 

Q. It went across the road after the wheel came off! 
A. Yes. 
Q. After your car came to a stop, ·what did you all do 1 
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A. ~Irs. Turnbull and Elizabeth and Uncle John had gotten 
out-

Q. (Interposing) Speak a little louder~ 
page 186 } A.. Mr. John Ba.ptost had gotten out, and Mrs. 

Turnbull and Elizabeth, and a third car came from 
the same direction that we had come from and hit this other 
car that was in the road, and it was going, I imagine, about 
sixty or sixty-five, n1ighty fast, and it came towards our car; 
and ~Irs. TurnlJull tried to ju1np out of the way and jumped 
over in the ditch, and I hadn't gotten out and neither had 
:Mary. 

Q. So, when the third car passed, only Mrs. Turnbull and 
Elizabeth and Mr. John Baptist ha.d gotten out of your carY 

A. Yes. 
Q. You testified that the third car struck this other car, 

the Faulkner car, in the road? 
A.. Yes, sir. 
Q. Did it appear to be a severe impact 1 
A. It made a lot of noise-terrible loud. I can't say how 

much damage it did, because I don't Itno,v. 
Q. Of course you don't kno'v about that t 
A. No. 
Q. Do you know just 'vhere the Grant Faulkner automobile 

"ra.s standing at the time it was hit by the second car or by 
the third ear f 

A. No. 
Q. You had not gotten down there! 
A. No, we had not gone down there when the other car 

came. 
Q. Clear it up a little bit; had anybody fron1 your automo­

bile gone down to the scene of the accident when 
page 187 ~ this third car passed 1 

A. No. All of us in our car had not gotten out. 
Q. And no one from your car had gone down these Y 
A. No. 
Q. }r o,v, after all of you got out of your car, what did you 

do then? . 
A. 'V e walked down to see if aJ;J.ybody was hurt in the other 

ear. 
Q. And 'vhat did you find there Y 
A. His car, or their car, was on my side of the road facing 

the other· way. It was 1nore in the middle of the road; it was 
1nore on my side than it was on his side, and I don't exactly 
reinember where he was when he 'vent up there. 

Q. Had he been taken from the car when you got there, 
or was he in the car when you got there 1 

A. He was not in the car. 
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Q. "\Y as he lying on the ground t 
A. I imagine so, but I don't remember seeing him right 

then. When I saw him, he was on my left hand side of the 
road. 

0 

Q. He wast 
A. Yes, sir. 

0 Q. And when you saw his car, it had already been hit by 
the third car! 

A. Yes, sir. 
Q. Did you go there where this injured man was with your 

mother add the other people in your carY . 
page 188 ~ A. All of us went down, but I don't know who 

I was with. 
Q. All of you went down f 
A. Yes, sir. 
Q. Did you go down together Y 
A. I don't remember how we went, but I know we all went 

down there. 
Q. It has been testified here by a colored man named Wade 

that you stated, while down there where Faulkner was, that 
you were not as far out of the road as you thought, and that 
the lights blinded you; did you make any such statement Y 

A. No, I did not. 
Q. Did you make any such statement 

0 

at any time Y 
A. No, I never did make any such statement to any one. 
Q. As a matter of fact, please tell the jury whether or not 

that is true Y 
A. That is not true. I did not make any such statement. 

CROSS EXAMINATION. 

By ~Ir. Hodges: 
0 

Q. Miss Marjorie, you don't know where Grant Faulkner 1s 
car came to a stop after it was in collision with your car, do 
you? 

A. I don't know exactly. I didn't roll very far after the 
collision. 

Q. Before you got out of your car and came back to where 
he was, could you tell whether or not his car had 

page 189 ~ turned over, from the headlights or anything 
about Grant Faulkner's carY 

A. I didn't examine his car. 
Q. I understand that, but could you tell from your car., 

where you were, whether this other car that was in collision 
with you had turned over in the road Y 

A. i: don't lmow. 
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Q. Could you_ tell whether it had stopped there by the road, 
after the collision, or not 7 

A. From where I was in my cart 
Q~ Yes, after you came to a stop f 
A. I don't know exactly what you mean. 
Q. In other words, Miss Marjorie, when your ·car came to 

a stop, did you lmow that the other car that had struck you, 
as you say, 1\Tas do·wn there by the road! 

A. I imagine I did know it. I don't see how it could have 
gone any further as it 'vas affected by the 'vreck? 

Q. You say you have been driving for sometime 7 
A. Yes. · 
Q. What is the fastest speed that you have ever driven a 

carY 

Mr. Sterling Hutcheson: If your Honor please, I don't see 
how that is pertinent. It is cross examination, I realize. 
. The Court: What is the objection 1 

Mr. Sterling Hutcheson: I don't see how it can have any 
bearing in this case. I think the cross examina­

page 190 } tion should be limited to the facts in the case. 
The Court : That would be an isolated instance, 

whether you can show an instance of fast driving, and the 
objection will be sustain'ed. · 

By Mr. Hodges: . 
Q. Miss Marjorie, had any car passed you from the time 

you left Boydton until you arrived at the point where the ac­
cident took place Y 

A. I don't remember. 
Q. You don't recall seeing any other car 1 
A. I don't recall. 
Q. At the time of this accident, or immediately prior 

thereto, nothing had happened to attract your attention to the 
speed of your car, or to cause you to look at the speedometer, 
I don't suppose, had there? 

A. Yes, I had looked at my speedometer. 
Q. About where Y 
A. l don't know exactly where, but I know that I wanted 

to arive, and they told me not to go fast, and I told them I 
wouldn't, and I remember looking to see, and I know I wasn't 
over forty-or-forty-five. 

Q. No·w, when you first saw the lights of this other car, how 
far was he from you Y 

A. He was on the opposite hill right after I turned the 
curve. I have no idea of the distance. 
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Q. Something like half a mileY 
page 191 ~ A. I imagine it was. 

Q. You said that you slowed down as they were 
appro~hing each other; ho\v far were you from him at that 
time, when you slo\ved down, do you think Y 

A. After he had come on top of this hill-he was on the 
·opposite hill, and he went down, and on this other hill, and 
when I saw l1is lights. I slowed down. 

Q. He had been do"'~ through a little bottom Y 
A. Yes. · 
Q. Do I understand his lights went out of your sight after . 

he came over the hill before you all met Y · 
A. I don't know whether it was out of sight, or not. It was 

not very 1nuch of a hill, but it is a little sloping. 
Q . .A.t that time you had not observed him, or had you ob­

served anything about his driving, to indicate that he was 
not driving properly Y 

A. As I said before, it looked· like \Ve \vere going to pass 
all right until his lights flashed on us and kind of swerved in. 
· Q. I-Iow far was he away when his lights flashed on you 1 

A. I said it looked like we were going to pass all right, 
ana all of a sudden it looked like his lights flashed on us and 
fie ·hit us. 

Q. How far was he away when his lights flashed on you, 
Miss ~Iarjorie, is what I am getting at? 

A. Just as we were passing him. 
page 192 } Q~ So it is a fact that. if he cut as you \Vere pass-

ing him, or just in the act of passing him, from 
your version and what you saw he cut to the left in towards 
you¥ 

A. Yes. 
Q. And of course that naturally threw his lights in your 

faee? 
· A. Yes . 
. Q. And that is what you meant by "rhen the lights flashed 
on you? 

A. Yes, when his car swerved in. 
Q. So, if I understand, and I want to get this clear in my 

mind, you were going on your right side properly, and he was 
going on his right side properly until they \Vere meeting each 
other, and then he turned and swerved to the left and ran into 
the side of your car? 
- A. He was bound not to have been very far off his side of 
the road to have turned in and hit us on our side of the· car. 

Q. l-Ie necessarily would not have to be very far on his side 
to make a left turn and hit ·you? 

A. The cars ·were close before he swerved in. He 'vas about 
in· the center of the road. 
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Q. And they were very close together when he swerved Y 
A. Yes, sir. - . 
Q. Now, Miss Marjorie, 'vere you applying your brakes at 

that timet 
.A. Not then. . 

page 193 } Q. Did you ever apply your brakes f 
.A. vVhen I slowed down I did. 

Q. Do f understand you had released them at the time the 
collision took place? 

A. I don't exactly remember. I lmow I did not put them 
on all of a sudden. 

Q. After your car was struck, what course did it take down 
thP road immediately after the collision 7 

A. '¥ell, it naturally pulled to the left because the front 
wheel was off, and I tried to keep it on our side of the road, 
but I coulcln't do it. and it crossed over, and then went on 
his side of the road facing south, after we had gone a good 
little ways. 

Q. Could you tell, by the operation and the feeling in the 
car. when that left hand wheel ·went down? 

A. The spokes, you could feel it kind. of give; the wheel 
was pulled off, and the spokes 'vere still on. They were bent, 
and t!J.ey madP the track in the road as they were bent down, 
and it pulled as if it was turning over. It was pulling to the 
left. 

Q. vV ere you applying your. brakes at that time? 
A. I don't remember. I was trying to keep it on my side 

of the road the best I could. 
Q. .As a matter of fact, J\Hss Marjorie, at a former trial 

you said. you did not put your brakes on very hard at that 
time, but you may have later f 

page 194 ~ A. I put them on gradually. 
Q. Do you know about how far you 'vent after 

this collision before you came to a stop 7 
A. No, I do not. I testified before I didn't kno"r the dis-

tance. 
Q. Could you approximate the distance, :Miss 1\iarjorie? 
A. I don't remember exactly. 
Q. Miss Marjorie, how old were you at the time that this 

collision took place? 
A. I was seventeen-wait: I think I was seventeen. Yes, I 

was seventeen. 
Q. How long had you been driving a car at the time of this 

collision 7 
A. About four_ years or over. 
<J,. Four years or over Y 
A. Yes. 
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Q. When you crune back to where Grant Faullmer 'vas in­
jured, of course you were very nervous l 

A. Yes, sir. 
Q. And, Miss Marjorie, isn't it possible that you did things 

there you do not no'v recall? 
A. I was not as nervous· as that. I told what I did--'7"" I mean 

the statements I made. 
Q. N o,v, when you went back, though, Miss Marjorie, were 

you. there where the man was injured ahead of your mother. 
and the rest of then1 who were in the car with you 7 

A. I just told 1\llr. Sterling I-Iutcheson I don't 
page 195 ~ know where we went or who got the:r;'e first, but 

we· all went to the other car. 
Q. vVhen you got there the man had been moved out in. the 

field from the car¥ 
A. Yes. 
Q. At that time did he have a cushion under his headY 
A. Somebody got a cushion. I think it was Mr. John Bap-

tist, but I am not sure, to put it under him to make him as 
comfortable as possible. 

Q. At that time did you observe where his car wast 
A. Somebody n1oved the car so any others had happened· 

to be coming down the road 'vouldn 't hit it, but I can't say 
who it was. 

Q. Do you know Mr. Calvin CreedleY 
A. I know one Mr. Creedle. 
Q. The same gentleman who works on the road Y 
A. I know the one who used to speak at school. 

JVIISS ELIZABETH TURNBULL, 
·a witness on behalf of the defendant, being duly s'vorn, tes­
tified as follows : 

Exan1ined by Mr. Sterling Ifutcheson: 
Q. You are Miss Elizabeth Turnbull, are you not 7 
A. Yes, sir. 

Q. You live in BoydtonY 
page 196 ~ A. Yes, sir. 

Q. You are at school no,v, I believeY 
A. Yes. 
Q. Miss Elizabeth, it has been testified here that on the 6th 

qf June, last year, you and your mother and some other peo­
ple from Boydton started to Buffalo Springs and had a col­
lision with an automobile driven by a man named Faullmer~. 
near Finchley; do you recall the night 1 

A. Yes. 
Q. Please tell the jury who was in the automobile with you 1 
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A. ~{arjorie Baptist was driving; ~Iary Baptist 'vas sitting 
near to her on the front seat, and ~Ir. John Baptist was- sit­
thing on Mary's right, and in the back seat of the car was 
Mrs. Baptist, my mother and myself. 

Q. Turn around so the jury can hear you a little better. 
vVhere were you sitting on the back seat-that is, on the side 
or middle? 

A. I was sitting in the middle. 
Q. And your mother was on which side 7 
A. I think on the left. 
Q~ You do not recall? 
A. I do not recall. 
Q. But you were in the 1niddle yourself? 
A. Yes, I was in the middle. 
Q. Do you drive a car yourself¥ 

A. Yes. 
page 197 ~ Q. How long have you been driving one Y 

A. About four years. 
Q. Do you drive right much, as a matter of fact¥ 
A. I did before I went to school. . 
Q. Now, when did you first see the automobile driven by· 

Faulkner, involved in this collision? 
A. 'Vhen it approached over the hill. 
Q. About how far 'vas that from you all? 
A. I should say about 150 yards. 
Q. You don't lmow? 
A. I am not a good judge of distances. 
Q. Have you ever measured it? 
A. No. 
Q. Now, after you saw this automobile approaching, please 

tell the jury just what occurred? 
A. Well, when I saw this car approaching it was not going 

any faster than we were, and we were going at a rate of speed 
I should say between thirty-five and forty miles an hour, and 
they didn't see us, and the car was· kind of swerving, and then 
it turned as though to pass on the right as it should and it 
seemed that it _was going off the road, and he turned back to 
the left, turned sharply, and hit our car just beyond the bum­
pe-r. It didn't. hit the front of the car at all, and he sliced in 
and he sliced in and hit our fender and runningboard. 

Q. You say when you first sa'v the car Miss 
page 198 } ~'.[arjorie was driving about thirty-five or forty; 

about how fast would you say you were driving· 
at the time of the collision? 

A. At the time of the collision, she slowed down immedi­
ately when she saw the car, and she was not, I don't think, 
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going more than twenty or twenty-five miles an hour when 
sb~ saw that there might be a collision . 

. Q. Which side of the road was she on Y 
A. She was on the extreme right hand side .. 
Q. Are you certain of that Y 
A. Yes, because the right hand wheels of our car were off 

the hard surface. 
·Q. "'ny do you state that they were off the hard surface 1 
A. A fact would show after the accident had occurred where 

the wheel of our car had been knocked there was .an indenta­
tion in the road, and this was on the far right hand side. 

Mr. Hodges: ''r e object to that. She is stating tlie position 
of the car as a passenger and substantiating that by the marks 
she saw in the road. 

The Court: I think the evidence is proper. Objection over­
ruled. You can save the point. 

By Mr. Sterling I-Iutcheson: 
Q. You were telling us about an indentation in the road 

whiGh you saw afterwards ; that fixed your car on which side 
of the road 1 · 

A. The far ·right hand side. 
Q. The right hand side going t.o Clarksville f 

page 199 ~ A. Yes, . sir .. 
Q. When did you first realize that an accident 

would probably occur Y 
A. When Faulkner's car swerved to the right, and then we 

saw that he was going off the road, and he turned back im­
mediately to his left. 

Q. After the collision, what htJ.ppened to your automobile? 
.A .• Well, as I said, it was sliced in, and our automobile 

turned across the road and landed in a ditch on the other 
side, .and of course there was quite a bit of excitement. My 
1nother and I had gotten out of the car, and Mr. Baptist and 
Mrs. Baptist were just getting out, and we came around on 
the left hand side of the car facing towards Boydton, and 
just about that time another car was coming at a terrific rate 
of speed, and there was an awful crash, and this third car 
hit and swerved in and almost caught Mother and me between 
the Baptist car and the car that ·was coming, and it righted 
itself and went on down the road towards Clarksville, never 
stopping. 

· Q. It never stopped Y 
A. No, sir. . 
Q. You testified that it struck something down the road­

struck this other car down the road, I believe? 
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A. Yes, sir. 
Q. "\\7 as the impact from the sound a slight impact, or not? 

A. Do you mean the hitting of the third c~rf 
page 200 } Q. Yes. . 

A. It appeared much louder than the crash of 
our two cars. 

Q. That was before the people fron1 your automobile had 
all gotten out; was it 1 

A. Yes, sir. 
•••• t 

Q. Had any one f~om your automobile been to the scene of 
the accident w:hen this third car can1e alongY 

A. No; we had not had time. 
Q. A colored man. named Charlie Carter and another .one­

named .. vV ade testified yesterday that this third car came along 
after you all had arrived at the scene of the accident, as I 
recall their testimony; are you certain that the third car caine 
before you ail had gotten to the scene of th~ accident¥ 

A. I am posttive. There was no one there ':vhen the acci­
dent occurred, and when 've got out they were not in sight. 

Q. And the third car came along before you had really got­
ten out of the carY 

.L'l. Before we had really gotten out of the car. 
Q. After you had gotten out of the car and the third car 

had passed on~ what did you all do then 1 · · 
A. The first thing, the car came, and came so near hitting 

:lYirs. Turnbull, and then J\IIarjorie got out of the car, and when 
've were sure none of us were hurt we went inunediately to 
the scene of the accident where the other car was sitting in 
the middle of the road, after the third car hit it, and we heard 

talking over in the cornfield, and these people 
page 201 } that were in the other car were over there, and 

this boy w·as hollering and 1noaning, and we 'vent 
right straight to him to see if anybody in that car was hurt, 
and he was injured, and we went and found this 1nan lying 
down on the road and the other two people with hhn did not 
seem 'to be paying much attention to him, and there was a 
colored girl and colored man in the car with him, and they 
said that they were not hurt, and he was lying down oh the 
ground, and of course we tried to find out if he was hurt, 
and then we asked what had happened, and he said that he 
didn't know, Lady, that he couldn't hold it. 

Q. Who asked him that question? 
A. My mother. 
Q. Your mother? 
A. Yes, sir. 
Q. And his reply was what Y 
A. "I don't know, Lady; I just couldn't hold it." 
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Q. Was that before the doctor had arrived Y . 
A. Yes, sir. 
Q. Where was the Faulkner automobile when you first saw 

it after the collision? vVhat part of the road was it standin.g . . ~ m. 
A. "\Veil, I first saw the car before the third car hit it. Of 

course, naturally I turned hn1nediately to look to see, and it 
was sitting almost in the middle of .the road with the engine 

facing this way. Then the third car hit it and 
page 202 ~ knocked it con1pletely around. 

Q. 'Vhere was it when you got down the·re after 
you all had gotten out of your carT 

A. It was turned around almost facing Clarksville. 
Q. Almost facing Clarksville? 
A. Yes, sir. 
Q. vVhen you went down where these people were, were all 

of you together-all the people in your car together f 
A. vVhen we went down to see if the man was hurtY 
Q. Yes. 
A. Yes, sir, I think we were. 
Q. "\Vas Marjo·rie Baptist along? 
A. Yes. 
Q. ~man named vVade testified yesterday, a color~d man, 

that }Iiss ~Iarjorie Baptist stated, in his presence and in the 
presence of the other people in her automobile, that she was 
not as far to the side of the road as she thought, and that the 
lights blinded her; did she make any such statement in your 
presenceY 

A. I don't recall any such statement as· that. 
Q. You did not hear any such statement? · 
A. N-o, sir. 

page 203 ~ CROSS EXAMINATION. 

By M:r. Hodges: 
Q. Miss Elizabeth, at the time you went back and :first s::tw 

this man, he was in a rather bad condition, was he not? 
A. It was pretty hard to tell. lie was not hurt on the out­

side at all. 
Q. But rt is a fact that he was groaning very much-con-

tinuously? 
A. Yes, sir. 
Q. Moaning, too, 'vasn 't he? 
A. Yes. 
Q. Wasn't he saying that he was going to die f 



W. G. Baptist v. Grant Faulkner's Adm'r. 179 

A. Yes, he was hollering and saying that he was going to 
die. 

Q. Wasn't he calling for his mother there about that timet 
A. I never heard him call his mother. 
-Q. You never heard him call his mother t 
A. No, sir. 
Q. And he said "I don't know, Lady; I couldn't hold it''Y 
A. Yes, sir. 
Q. You don't kno'v 'vhat he had reference to-whether it 

was after the ear was in collision and he couldn't hold it from 
turning over~ 

lt. I have a good idea. 
Q. But you eouldn 't say other than your idea f 

A. No. 
page 204 ~ Q. Now, Miss Elizabeth, if I understood you, 

the third car came along and knocked Grant 
Faulkner's ca~r clean around, if I understood the words you 
usedY 

A. That is right, yes. 
Q. I-Iow much would you think, from what you saw, it 

}mocked the car-how far¥ 
A. 'Vhat do you mean-distance in feet T 
Q. Yes, distance in feet¥ 
A. I wouldn't say at all. I don't know. 
·Q. Did it swing it around, or just knocked it back? 
A. The car 'vas sitting. this way, and when the third car 

can1e it naturally tried to pass on its side of the road, and 
there "rasn 't room, and it hit the rear end of Grant Faulk­
ner's car and svt~erved it around. 

Q. The other ear didn't stop at allY 
A. ·No, it didn't stop. 
Q. It didn't check its speed t 
A. It didn't check its speed. 
Q. But hit with sufficient force to knock this car around in 

the road, and didn't eheck up? 
A. \Vben it hit the car its speed 'vas naturally ehecked, but 

as soon as it righted itself he stepped on it again. 
Q. At the time of this accident I believe you said Grant 

Faulkner was not going faster than your car was, in your 
opinion? • 

A. No. 
· Q. And just immediately as he approached you, 

page 205 ~ or the car in which you were riding, you saw him 
pull wen over to the right ·side of his highway, 

and then cut back towards your car? 
A. Yes, but he was not going at a steady drive. He was 
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kind of trying to right him~elf, it seemed, 'vhen he approached 
over the hill, and then he saw this car was coming, and he 
tried to pass by going away on the righthand side of the road, 
and he thought tha.t he was going o~er, and he cut to the 
left. 

Q. So, after he got over, he thought that he wa.S: goirig o.ut 
·Of the road and cut back to you Y 

A. Yes. 
Q. In what respect was he trying to right himself if he was 

dri;ving a.t a speed that your car was going1 What do you mean 
.by trin,q to right himself-getting himself right in the road t 

A. Yes. He was swerving. 
Q. Just a.S an illustration, if you please, let us take this: 

Say that this is the ca.r in which you were riding, the Baptist 
car; and this the Fa.ulkiler car' 

A. Let us put them this way. 
Q .. All right, put them in your own position. 
A. We were coming this way, and Grant Faulkner this way 

( illus·trating) . 
. · Q. Let us put the pad the way the road was' 

A .. You had it right like it was. 
page 206 ~ Q. I :tnean in the same direction that the road 

runs. 

The J nry: I think she had it right. 
The Court: Here is Clarksville. 

Witness: Here is Boydton and here is Clarksville, and we 
were coming this way, and Grant Faulkner's car approached 
from here; he was driving in the road g·oing something like 
this, and when he saw this car coming he turned this way 
and thought he was going off the road, and so he immediately 
pulled his car to the left and hit our car like this (Illus­
trating) .. 

Q. He hit your car door on that angleY 
A. Yes. It didn't hit the bumper, or lights, but ran into 

the fender and hit our wheel and wrenched it off. 
· ·Q. This fender was torn-this front fender' 

A. Yes. . 
Q.. So, necessarily, Miss Elizabeth, if that which yo11 just 

demonstrated be true, necessarily the front part of Grant 
Faulkner's car, the front wheel arid front axle and front fen­
der on the lefthand side, were the parts which eame in con-
tact with your car? -

A. Yes. 
Q. And necessarily that would be the only part of Grant 
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Faulkner's car which would be severely damaged if that is 
the way the aceident happened 1 

A. Yes. His ear was, I thought, sitting in that position, 
and the third car came and hit him at that a.ngle, 

page 207 } knocking him around like that (illustrating). 
Q. I see. Miss Elizabeth, was the right wheel 

t:>n your car struck¥ 
A. The right wheelY 
Q. Yes. 
A. No. The left front wheel was struck. 
Q. The left front fender¥ 
A .. Yes, and the rnnningboard. 
Q. How about the left light, headlight 7 
A. I don't know about that. 

MISS MARY BAPTIST, 
a witness on behalf of the defendant, being duly sworn, te~­
tified as foll()WS: 

E·xamined hy Mr. Sterling Hutcheson: . 
Q. Miss :1\tiary, you a.re what kin to M'r. W. C. Baptist~ · 
A. He is my second cousin. 
Q. Yon live in Boydton. do you not? 
A. Yes. 
Q. I believe you were in the automobile with Miss Marjorie 

Baptist and others on the night of J nne 6, 1931, when there 
was a collision between that automobile and a.n automobile 
operruted by a man named Faullmer, near Finchley, were you 
not? 

A. Yes, sir. 
Q. Where were you sitting t 

page 208 ~ A. On the front seat next to ~Iarjorie. 
Q .. 1\Iarjorie was driving? 

A. Yes. 
Q. When did you first see the car that collided with you? 
A. I sa.w the lig·hts as they came over the hill just beyond. 
Q. Just beyond where? 
A. Where the accident occurred. 
Q. About ho'v fast was Miss JYiarjorie driving at that time? 
A.. I would imagine around forty. 
Q. About how fast was she driving at the time of the col­

lision Y 
A. I don't know exactly. I think she slowed down a little 

when she sa"r the car coming. 
Q. What side of the road was she driving on? 
A. On her right side. 
Q. On her right side? 
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A. Yes, sir. --
Q. Do you drive an automobile yourselff 
A. Yes, sir. · · 
Q. How long have you been driving an automobileT 
A. I think about two years. I am not positive. 

· Q. You have testified that you saw the lights coming to­
wards you on this other automobile; please tell the jury then 
what happened~ Turn around a little so that they can hear 
you? 

A. Mter I saw the lights coming Y 
page 209 ~ Q. Yes. 

A. We were talking, and I saw the car as it 
turned over the hill in front of us, and I had no idea that we 
were going ·to have a.n accident, and the first thing I knew the 
car was right on us, and the lights seemed to flicker and it 
came towards us at an angle, a.nd our left wheel was broken 
off and naturally the car dropped in the road, a.nd it went 
on down the road and swerved to the lefthand side. 

Q. That is your car¥ 
A. Yes, sir, our car. As quick a.s we could, we started to 

getting out of the car, and before all of us had gotten out, 
!iarjorie and myself had not gotten out, 've heard the third 
car coming, and we heard the collision back up the road, and 
it came and swerved over to where QUr car had stopped, and 
almost hit us, and we thought it had hit Mrs. Turnbull, and 
Marjorie and I got out as quick as we could, just as soon as 
we got ourselves together, and 'vent up to where ·we heard 
these people talking·, and found this negro out on the side of 
-the road. 

Q. You testified that the third car came by and struck the 
Faulkner car; judging· from the sound of that collision, was 
it a severe impact or a slight one¥ 

A. It was very severe. 
Q. Did it make a loud noise' 
A. Yes, sir. 

·Q. I believe you testified that that was before 
page 210 ~ all the people had gotten out of your car, was it f 

A. Yes, sir. 
Q. Had anybody from your automobile been to the scene 

of the accident when this -third car came alongf 
A. No. 
Q. That is the only other car which hit the Faulkner car,. 

was it notT 
A. The only other car! 
Q .. Yes. 
A. Y·es. ! ! 
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Q. No fourth car came along and struck it, did itt 
A. No. . 
Q. Are you certain of that·?· 
A: Yes. 
Q. No,v, when you went to the scene of the accident (that 

is, when you we:nt to where· the Faulkner car was), where was 
that car standing~ 

A. I didn't examine it. I didn't notice it specia.Ily because · 
it was dark, but it was my opinion that it was knocked over 
on the north side of the road-our righthand side going to­
,wards Cla.rksville. 

Q .. But you didn't go to examine itt 
A. No, I didn't go right to the car. 
Q. You went to where this man was hurt, you say? 
A. Yes. 

Q. When you 'vent down there, did all of you 
page 211 } go together 7 

A. I don't remember. 
Q. Did 1\fa.rjorie go a,t the same time you went? 
A. Yes. 
Q. Now, it was testified yesterday by a man named Wade, 

a colored man who 'vas a. passenger in the Faulkner car, that 
liarjorie stated, in his presence and in the presence of a col­
ored girl named Rosa Edmonds and of the people who were 
in your autmobile, that she was not as far to her side of the 
road as she thought, and that the lights blinded her; please 
tell the jury whether ~Iarjorie made any such statement as 
that? 

A. She did not in my pre-sence. 
Q. She did not in your presence 7 
A. No. 
Q. Did you ever hear her make a.ny such statement? 
A. No. 
Q. And you were present down there where she was Y 
A. Yes. 
Q. Do you remember seeing this man and woman down 

there with Faulkner? 
A. Yes. 
Q. You saw them down there that night? 
A. Yes. 

CROSS' EXAMINATION. 

By ~Ir. Hodges: 
Q. Miss Ma.ry, after your car was in collision 

page 212 } with this other car, and you all had come to a stop 
down the highway there, how long did you stay 
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down there before you came back to where Faulkner was Y 
A. Well, I don't know.· It was about three minutes-a very 

short time, just as soon as we could get out of the ear and sa:w 
none of us were hurt. 

Q.. 7You would say about three minutest 
A. Yes, sir. 
Q. When you got back, how many people did you .find back 

there where Faulkner was? 
A. When I went up to where Faulkner was Y 

· Q. Yes, if you recall? . 
A. 1 think there was a colored woman and two colored 

men. 
Q. Two colored men f 
A. Standing up there. 

Q. Could there have been more Y 
A. Yes, I suppose so. 

Q. When you first became conscious of the position of the 
Faulkner car, it was on the other side of the road, or the 
north side? 

A. Yes, sir. 
Q. It is in testimony here that he car was moved by Mr. 

Cal Creedle and others, after the collision, to that side of 
the road; you don't know anything about whether they moved 
it, or whether they didn't, do you Y 

A. No, sir. 
page 213 ~ Q. You just saw it over there when you were 

first conscious of the position it occupied 1 
· A. Yes. 

Q. This colored man was in rather bad condition when you 
:first went back there·, wasn't heY 
. A. Yes. 

Q. The fact is that he was moaning and groaning almost 
continuously until he 'vas carried away? 

A. Yes. 

RE-DIRECT EXAMINATION. 

By Mr. Sterling Hutcheson: . 
Q. Miss Mary, I didn't ask you this: Did you hear this 

man Faulkner make any statement in regard to how the acci­
dent happened? 

A. Mrs. Turnbull asked him-I don't remember just the ex­
·act question that she asked him, but his reply was "I just 
couldn't hold it'' or "couldn't help it", or something to that 
effect. I don't remember the exact words. · 
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Q. You did hear Mrs. Turnbull talk to· him about the a~ci­
dentY 

A. Yes. 

RE-CROSS EXAI\1INATION. 

By Mr. Hodges: 
Q. Would you say ''I eouldn 't hold it'' or ''couldn't help 

it"? 
A. I don't remember exactly which statement 

page 214 } he made, but something like that. 
Q. Something like that. He could have ''I 

couldn't help it"Y 
A. Yes, he could have. 

By 1\fr~ Sterling Hutcheson: 
Q. All you know is you heard a conversation between them 

in regard to how it happened Y 
A. Yes, sir. 

l\IIRS. IRBY TlTRNBULL, 
a witness on behalf of the defendant, being duly sworn, tes­
tified as follows: 

Examined by Mr. Sterling Hutcheson: 
Q. ~frs. ~urnbull, it has been testifi.ed l1ere that you were 

in the Baptist car on the night of June 6th last year when 
there was a collision near Finchley with an automobile oper­
ated by a man named Faulkner; do you recall the ci:roum:­
stanceY 

A. Yes. 
Q. Where were you sitting Mrs. Turnbull 7 
A. In the right rear. 
Q. The right rear, and who was sitting next to you~ 
A. Elizabeth in the middle, and Mrs. Baptist on the left. -: 
Q. ~1rs. Turnbull, do you drive a.n automobile yourself? 
A. No, I do not. 
Q. Are you able to estimate the speed that the Baptist car 

was going a.t the time when you first saw the approaching 
auto1nobile f 

page 215 ~ A. I would say around thirty-five or forty .. 
Q. Are you able to place the position of the 

Baptist car in the road-that is, which side of the roa.d it was 
on? 

A. It was on the right. 
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Q. Well, now, when did you first see the approaching auto­
mobileT 

A. I will tell you, really L just remember seeing a light; 
I was not paying· any special attention, and didn't notice any­
thing· about how close it was, or anything else. I just remem­
ber ha.ving seen a light come over the hill. 

Q. Please tell the_ jury just what happened after thatY 
A. After the wreck Y 
Q. No; after you saw the light coming? 
A. There was not anything to tell. That was th~ time the 

car ran into us, and I can tell what happened afterwards; is 
that what you want? 

Q. One moment before then. You saw the light approach­
ing, and when did you first realize that there would be a col­
lision or pro ba.bly be a. collision T 

A. I didu 't realize that there was going to be any collision 
at all, because I didn't pay that ntuch attention. I don't drive, 
and I didn't pa~ that much attention, but I remember the 
crash, and we all screamed, and wondered what damage was 
done. 

Q. The first you noticed was when it happened Y 
A. Yes. 

page 216 ~ Q. After the collision, then what happened? 
A. After the collision, we went over on the left­

hand side of the road; l\tiarjorie guided us very nicely to the 
lefthand side, and we got out just as quickly as possible, and 
I was the first to . get out, and I told them to hurry and get 
out. ~[y idea. was it might catch on fire (I didn't know the 
damage), and Elizabeth jun1ped out as quick as she could, 
and lVIr. John Baptist 'vas out, and I think ~irs. Baptist got 
out by the time we were around, and l\iarjorie a.nd lVIary were 
still in the car, and we started a.round to the other side of the 
road, and before we got to the other side of the road this third 
~ar can1e over the hill, and I screamed because I saw it com­
Ing. 

Q. From which direction did it come' 
A. From towards Boydton, g·oing· to,vards Clarksville, and 

I screa1ned because I knew it 'vas dangerous, because on the 
ca.r the lights were out, and they couldn't see anything, and 
we heard this automobile crash, and the car headed towards 
us, and in my presence of mind I g·ave Elizabeth a shove and 
sent her outside of the road, and I kne·'v if it hit us it would 
kill everybody. I shoved Elizabeth out, a.nd jumped myself. 
1 felt the force of the car, and it came like tha.t, and it turned 
back. I don't think it hit me, but I felt the wind from it. 

Q. You felt the wind from it Y 
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.A.. Yes, sir. . 
page 217 ~ Q. Had you gotten out of the road when th.e 

third car came by? 
A. No, I was still con1ing around the car, right .near the 

fender. 
Q. And you felt the wind from the car? 
A. Y·es, and I lost my shoe. I don't know whether the car 

hit us, or whether I lost my shoe, but knocked th~ heel off 
mv shoe. 

·Q. Then that was before Marjorie and ~fary had even got­
ten out of the Baptist carY 

A. They hadn't gotten out, and I knew if it hit us it would­
get us between the ears and kill everybody, because it was 
coming at such a terrifi-c rate of speed, and they were then 
in the car. 

Q. Did any other other automobile strike the Faulkner ear 
that nightY 

A. That was the one. 
Q. I mean any other car except that? 
A. No, no other car. 
Q. Now, a man named Garter and one named Wade, col­

ored men, testified here yesterday, a.s I recall their testimony, 
that at t.he time the Faulkner car \vas struck by the third 
car, you ladies and :Mr. Baptist had left the Baptist car and· 
gone to the scene of the accident; please state whether or not 
they are correct? · 

A. What do you mean-before· the third car 
page 218 ~ came 7 

Q. Yes. 
A. No, as we hardly had time to get out of the car. As I 

say, we had hardly gotten out of the car before this third 
car came on and hit the F·aulkner ear. 

Q. You are quite sure that nobody from the Ba.p.tist car 
had been to the scene of the accident when.that ear came? 

A. 'V e couldn't. possibly ha:ve gotten there. 
Q. After the third car passed, what did you all do then? 
A. As soon as we could possibly get ourselves stra.ight, we 

went right on up the·re where the car was, and they were mov­
ing the colored boy from their car out towards the field, and 
we \Vent out to where the colored boy was stretched out, and 
he insisted that he was dying, and I said no, I didn't reckon 
he was, and asked how bad he was hurt, and opened his shirt 
and looked at the place myself. We got some one to strike 
matches just as soon as the men came. In a few minutes some 
people came from Finchley and Mr. Creedle and others, and 
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I asked what was the trouble tha.t he couldn't hold the ear, 
and he said ''I don't know, Lady. I just couldn't hold it". 

Q. "Just couldn't hold it.~ " . 
A. "Just couldn't hold it. " 
Q. I believe it has been testified that you all asked Mr. 

Wells to come to Boydton for a doctor t 
· A. Asked somebody, but I don't know who. 

Q. I don't know whether his name is in there, 
page 219 ~ or not. Do you recall how many people were there 

when you reached the place where Faulkner was Y 
A. I really couldn't sa.y except there was a colored man who 

said that he was· walking, I think, on the righthand side of 
the road just ahead of us. 

Q. He was already there? 
A. He got there just about the time we got there. . 
Q. 'Vho else was thereT 
A. I don't know. I don't recall everybody else except Mr. 

Creedle and somebody else came in a few minutes. 
Q. I mean with Faulkner; was there anybody with him T 
A. There were two others. There were three in the car . 

. · Q. What were they, men or women Y 
· A. One woman and one man. 

Q. So, when you got there, Faulkner and the two people 
who said that they were in the car with him were there, and 
the third man walking got there about the same time Y 
· A. Yes. 

Q. Do you know whether that is a boy named Hiawatha 
Towles, or not, do you know him Y 

A. I think it was. It seems to me I recall seeing him here 
the last time, but I didn't pay a great deal of attention to that. 
I guess that is who· it was. It was just a colored man. 

Q. lvlrs. Turnbull, it has been testified by this man Wade, 
who was a passenger in the Faulkner ca.r, that Marjorie Bap­

tist made the statement, in his presence and in 
page 220 ~ in the presence of the other occupants of the B-ap­

tist ·automobile, that she was not as far to her 
side of the road as she thought, ·and that the lights blinded 
her; did she make any such stateme:pt in your presence? 

A. No, I am quite sure that she did not. If she did, I didn't 
he-ar her, and L think she was certainly on her side of the 
road. 

CROSS EXAMINATION. 

By Mr. Hodges: 
Q. Mrs. Turnbull, the only thing you c.a.n be certain of is 

that you did not hear such statement from Miss Marjorie? 
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A. No; I did not. 
Q. When your car came to a stop, was it off the highway, 

.Mrs. Turnbull Y 
.A. Not entirely. I would say the· left front wheel was; I 

don't think the rear wheel was quite off. 
Q. Prior to the collision, you and Miss Elizabeth and Mrs. 

Ba.ptist and others were engaged in conversation, were you 
not? 

A. Yes, sir. 
Q. Do you recall whether you were engaged in conversation 

at the time the scream you refer to went upY 
A. No, I don't recall. I ean 't remember whether we were. 
Q. Ladies usually talk? 

A. Yes. 
page 221 ~ Q. At the time of the collision, nothing had hap-

pened to ·fixing your mind the position that you 
occupation in the road, or that the car occupied in the road, 
or the Faulkner car, either? 

A. No. 
Q. So, when you say you were on the righthand side of the 

road, you say that, of course, based ·On your intuition, or-
A. (Interposing.) When the crash came, I know we were 

on the righthand side. 
Q. Mrs. Turnbull, a.fter your car had come to a -standstill,· 

how long were you down there before you came back to where 
the injured man was Y 

A. Just as soon as· we could get out of th-~ car and get up 
there. 

Q. Had the man been moved from the car to the field when 
you got there? · · 

A. D·o you mean when we got up there where he was Y 
Q. Yes. 
A. He was being taken out. 
Q. It is in testimony here by a colored man, who says that 

he was present and helped to move the man from the car to 
the field, that he held him by the head and shoulders until 
some one could get a cushion; did some- one hold his head 
and shoulders? 

.A. Yes. I know we were trying to make him comfortable, 
is all I know. 

page 222 ~ Q. At the time he made the statement in re-
sponse to the question from y-ou, he wa-s in a very 

bad condition_, wasn't he! 
A. Well, much n1ore -so than I realized. I didn't think he 

was seriously injured. 
Q. B1:1t he was insisting that he was going to die Y 
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A. Yes. 
Q. Isn't it a fact that he was moaning and groaning at that 

time? 
A. Yes. 
Q. Isn't it a fact that he called for his mother about that 

time? 
A. I never heard him. 
Q. You never heard that? 
.A.. No. 
•Q. One of the ladies preceding you on the witness stand 

testified that he said "I couldn't hold it", or "I couldn't help 
it'', one or the other. 

1\.. He told me, when I asked him, I said ''What is the trou­
ble? It looked you didn't have your car under control", and 
he said "I don't know, Lady; I just couldn't hold it". 

Q. What was the reason you said "You didn't have it un­
der control'' Y 

A. From what the others had said, because I didn't know 
enough about it. 

Q. Did you see the Faulkner car at all prior to the instant 
of the collision Y 

page 223 ~ A. Y·es; I just sa'v the lights, as I -stated. 
Q. Was there anything unusual about its lights 

-just approaching as an ordinary oor ·would? 
A. Not so far as I w.as concerned. 
Q. Of course, ~Irs. Turnbull, there was nothing about the 

approach of his car and the lights from his car to indicate 
to you that there would be a collision at allY 

A. No,. not as far .as I was concerned. 
Q. Did you see Sheriff Beales, of this county, out there that 

nightt 
A. I don't recall. Probahly I did. There was such a crowd 

there afterwards I don't remember. 
Q. You would not say about that~ 
A. No, I would not say. 

HIAWATHA TOWLES (Colored), 
a witness on behalf of the defendant, being duly sworn, tes­
tified as follows: 

Examined by 1\fr. John Hutcheson: 
Q. Hiawatha, do you remember the wreck on the night of 

the 6th of June, between 1fr. Ba.ptist's car and the car owned 
by Grant Faulkner, near Fin~hley~ 

A. Yes, sir. 
Q. Were you present that night' 
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A. Yes, sir. 
Q. Where were you standing' . 

page 224 } A.~ I guess I was as far as from here half way 
down the stairs ~hen it happened. 

Q. That is where the e.ar·s ran together~ 
A.. Yes, sir. ·· 
Q. Were you on the righthand side going towards Boydton 

or Clarksville! · 
A. Towards Clarksville. 
Q. Did you see the cars run together Y 
A. Yes, sir. 
Q. Tell the jury what happened when they ran together? 
A.. I was coming from Finchley going home, and the two 

cars were coming·; the Faulkner car 'vas coming -over the hill 
and the other car was behind it. I could see the lights, and he 
was over the rise of the bill, and L didn't know how far he 
would get, and I said ''Dog, these cars are going to meet 
about the time that they get opposite me", and I got out -of 
the way, and by that time the Faulkner car had pa.ssed. I 
looked back, and I said ''Dog·, these cars are going to hit'', 
and by that time they hit. I hea.rd ·a tire or tube burst, I 
couldn't say which, .and by that time the Baptist car came on 
down the road, and there was a whole lot of sparks, I guess 
from the lefthand front wheel dragging the hard surface and 
making a lot of sparks, and I ran up on the bank further, and 
it ran on until it left the road. 

Q. Did you go back and see the marks of the lefthand wheel 
where it hit the road Y 

page 225 ~ A.. Yes, sir, I went back afterwards. 
Q. Which side of the road was that mark on f 

A. It was on Mr. Baptist's side, I guess about two feet 
from the center of the road. 

Q. On 1\1:r. Baptist's righthand side of the center line Y 
A. Yes, sir. · 
Q. What happened then f 
A. Well, I went on back down there and asked Mr. Baptist 

was anybody hurt, and he said didn't think so. I didn't know 
who he was in the beginning. 

·Q. Did you see any other .car coming by? 
A. Yes, sir. I went where ·Faulkner was lying out in the 

field, and pretty soon, in four or five minutes, another ear 
came and hit the Faulkner car. 

Q. Where was the Faulkner car when the other car came 
byf 

A. In the road. 
Q. Where· was it in the road t 
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A. I guess on the Baptist side. 
Q. What did the other car .do to the Faulkner carY Did it 

change its ·p~ition any Y 
A. Yes, sir, it pulled it a foot or two. After he hit it, he 

scrambled around there and he got out from it. I couldn't 
say whether it was the bumper or fender, but he got out and 
stepped down on it. 

Q. The Faulkner ear was in the road, near the center, when 
the.third car came bvY 

. ll. 1res, sir. 
page 226 ~ Q. It has been testified that the Faulkner car 

was off the hard surface when the third came by f 
A. No, sir. 
Q. You know it was in the center of the road when it was 

·struck by the third carY 
A. Yes, sir. 
Q. Were you present when they took Grant Faulkner down 

in the field Y 
A. I was at Mr. Baptist's car when they were carrying 

him across. · 
Q. It has been testified by Charles Carter that he helped 

carry Grant Faulkner out in the field? 
A. No, sir; it was this woman and this other boy, I don't 

know his name. 
Q. Was Charles there at that time f 
A. No, sir. 
Q. He had not come up Y 
A. No, sir. I was the only one there with these people in 

the car. 
Q. The two people in the ear, Rosa Edmonds and Ed Wa-de, 

were the only other people there, and they 0arried him down 
in the field? 

A. 1r es, sir. 
Q. Charles ·Carter is mistaken when he says that he helped 

~arry him there! 
A. Absolutely. 

page 227 }- Q .. •Charles Carter said that when this collision 
took place he was about half way between Liberty 

Church and Finchley, on the old road; do you know where 
Libertv .Church is! 

A. Yes, sir. 
Q. You walked with n1e over that road this morning, did 

you not¥ 
A. Yes, sir. 
Q. Charles Carter says that he saw the collision, that he 

was ~about three hundred yard~ from the curve right after you 
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pass Mr. Jeffress' store, at Finchely; in walking over that 
road this morning, was it possible, at any point, for Charles 
Carter to have seen the collision t 

A. Not unless he was in an airplane. He couldn't have 
seen it by walking. 

Q. Therefore, if he was where he· says that he w.as, he did 
not see the collision, did he? 

A. No, sir. . 
Q. You f:!ay you were just west of the point of collision 7 
A. West. 
Q. To fix in the minds of the jury how far you were west, 

did the Bapt~st car pass tl1e point where you were standing! 
A. Did it pass the point where I was standing? ' 
Q. Did it pass by you? 
A. Yes, sir. 
Q. About how far fron1 the point of collision, where the 

B'aptist car stopped, were you standing Y 
page 228 ~ A. Say that again? 

·Q. You were between the point ·of collision and 
where the Baptist car stopped~ 

A. Yes, sir. 
Q. It has been testified here it is from thirty yards to, I be­

lieve, as high .as sixty yards ; would you say you were ha.lf 
way between those two points Y 

A. Yes, sir, I was half way. 
Q. About half way between those two points? 
A. Yes, sir. 
Q. I understood you to say that the Baptist car was on its 

right of the center line at the time of the collision; is that 
correct? 

A. Yes, sir. 
Q.. How about the speed of the cars Y 
A. Of the Faulkner ca.rY 
·Q. Both of them! 
A. I couldn't tell the speed of the ·Baptist car because that 

was behind me. I could make explanation of this other car. 
Q. About how fast was the Faulkner ear going¥ 
A. He was making about forty or forty ... :five. 
Q. This second collision, the third car hitting the Faulkner 

car, was that a. loud lick¥ · 
A. Yes, sir, pretty loud. 

· Q. It has been testified here by Charles Carter 
page 229 ~ and Ed Wade that the second car only struck a 

fender which was lying in the road? 
A. No, sir; that car hit somewhere near the fender, or the 

bumper, I couldn't say which. 
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Q. It hit the. body of the car, did itt 
A. Yes, sir. 
Q. And knocked the fender? 
A. No, sir, and pulled it about a foot or two. 

J.\IIr. Hodges: If your Honor please, he is leading the wit­
ness. 

The Court : Yes, go ahead. 
J.\IIr. John Hutcheson: The witness is with you. 

·CROSS EXAMINATION. 

By Mr. Hodges: 
Q. Hia.w·atha, where were you at the time the third car came 

along? 
A. .S'tanding right up there where this Faulkner boy was. 
Q. Out there where the Faulkner boy wasT 
A. Yes, sir. 
Q. There were others there besides yourself, were there 

not? 
A. Sir? 

· Q. There 'vere others there besides yourself, were there 
not? 

A. Only this girl a.nd this boy. I don't know who they 
were, but the ladies were coming on up. 

Q. They had not got there f 
A. No, sir. 

page 230 ~ Q. But Grant Faulkner, at tha.t time, was out 
in the field and had been moved out from the car? 

A. Sure. 
Q. Ho'v long had he been moved T 
A. I couldn't. say exactly, but it 'vas not long because it 

was not but three or four minutes between the licks. 
Q. Grant Faulkner had been injured and moved out in the 

field before the third car came along? 
A. Yes, sir. 
Q. And you testified that it hit a fender or a bumper? 
A. I say it either hit the bumper ·Or fender. 
Q. It either hit the bumper ·or the fender? 
A. Yes, sir. 
(~ You were down in the field when this happened; couldn't 

it have hit a fender which was torn loose from the car and 
lying on the ground T 

A. No, sir, not the way the car moved. 
Q. Was it dark there that night? 
A. It 'vas dark but it was light. 
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Q. It was dark but it was light f 
A. The lig·hts from the car. 
Q. How far did the car move' 
A. A foot and maybe two feet. 
Q. It was wa.y over on 1\IIr. Baptist's side of the road! 
A. It was a foot and maybe two feet. 

Q. Over .on Mr~ Baptist's sidet 
page 231 } A. Yes, sir. 

Q. Did you see Mr. Calvin Creedle there that 
night1 

A. Yes, sir. 
Q. If he says that that ear was on the right ·side of the 

road, on the shoulder with the rear wheels and the front on 
the road, he is mistaken? 

A. Yes, sir. 
Q. Did you see him there f 
A. Yes, sir. 
Q. Did you see Sheriff Beales there t 
A. Yes, sir, later. 
Q. You later sa:w Sheriff Beales there' 
A. Yes, sir. 
Q. If J\fr. Creedle says when he got there the car was over 

on the righthand shou1der of the road, then he is mistaken! 
A. Yes, sir, according to the way I saw it. 
Q. You say no'v Grant Faulkner's car-you don't say 

'vhere the car was in the road, but you say that these marks 
were two feet to M'r. Baptist's right of the center of the 
road? 

A. I say when the aooident happened, this fellow was either 
a foot or two feet on J\:[r. Baptist's side. 

Q. Did you testify at the former trial as follows: ''Are 
you able to tell the jury on which side of the center line of 
the road Mr. Baptist's car was on 1" and you said "A little 
to his side"? · 

A. I s·aid a foot or a foot and a half or two· 
page 232 ~ feet. 

Q. ·''A little to his side·;'' did you say that f 
A. No, sir. 
Q. At the time of this collision you were walking· along the 

roa.d going towards Clarksville, and the collision happened 
behind you, didn't it f 

A. Yes, sir. 
Q. Nothing had attracted your attention to look back to 

see both of these cars, had there Y 
A. Sir? 
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Q. Had anything attracted your attention to inake you look 
back to see these ca.rs t 

A. Sure there was. 
·Q. You walked up on the bank, I understood you to sayT 
A. No, sir; I was on tlie shoulder of the road. I said I didn't 

know whether these cars might meet exactly when they got 
right against me, and I said I would walk out a litle further, 
and after the first car passed me I walked out and loQked· 
ba~, and then they· were about that f·ar apart (indicating). 

Q. Did you see the collision Y · 
A. Yes, sir. . 
Q. How far did ~Iiss Baptist's car go after the collision Y 
A. l guess about thirty some odd feet. 
Q. Thirty some odd feet f 
A. Yes, sir. 

. Q. If Mr. Bishop, the State Highway Police Of-
. page 233 ~ fioor, ·says it ran eight or nine yards before it 

turned its course, then he is wrong? 
A. I don't know whether he is wrong·. I haven't anything 

to do with that. I have made explanation where it went. 
'Q. You are satisfied that he is mistaken Y 

... A. L say it went some thirty odd feet. 

Bv the Court: 
·Q .. Before it stopped! 
A. Yes, sir. 

By Mr. Hodges: 
Q. Did you step itY 
.A. Yes, sir, I have stepped it. 
Q. When-since then Y 
A. Yes, sir. 
Q. This ·morning! 
A. No, sir. 
Q. You were up there this morning with !'Ir. John Hutche-: 

sonY 
A. Sure I was up there. 
Q~ Did. you see the Baptist car-did you examine the Bap­

tist car at all, or look at it, to see whether it was hurtY 
, A. No, sir . 
. Q. When this third car that you are talking about came· 
alone, did I underst·and you to sa:y that it hit it and turned 
it around and knocked it towards Clarksville? 

A. You understood me to say that it hit somewhere nea.r 
the fender or bumper, and I say that he· pulled it 

page 234 ~ a foot or two feet. 
Q. In which direction¥ 
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A. T·owa.rds Clarksville. 
Q. Straight back up the road? · 
A. A foot or two feet towards .Clarksville right ~straight 

like that (illustrating). 
Q. Did he pull the whole ca:r, or just swing one end? 
.A. Pulled the whole car. 
Q. And you were down in the field in the dark and saw 

that? 
A. Yes, sir. 
Q. Isn't it a fact that he was thirty or forty feet down in 

that field, on this cushion, at the time the third car ca~e 
along? 

A. No, he was not that far. 
Q. How far?. 
A. He was not thirty or forty feet. 
Q. W·ell, how far? 
.A. I eouldn't say. 
Q. About how many steps was it from the highway? 
A. How many steps? 
Q. About how many? 

The Court: Guess at it. 

Witness: It might have been fifteen or twenty. It was not 
thirty-five or forty. 

By lVIr. Hodges : . 
Q. Fifteen or twenty steps? 

page 235 ~ A. Yes, sir, and it might have been twenty-five, 
but it was on thirty-five or forty. 

Q. Fifteen or twenty steps, he was lying down there with a. 
cushion under his head, and he was saying that he was afraid 
that he was going to die? 

A. I didn't hear him say that. 
Q. He had the cushion under his head f 
A. I wouldn't .say positively whether he had the cushion or 

a rock, or something, unde·r his head at the time. He never 
did bring the cushion directly he carried the man there; he 
brought it there later, but I couldn't say he had the cushion 
or a rock. 

Q. Did you bring it 1 
A. No, sir.· 
Q. Who brought it 1 
A. The 'voman. 
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By the Court : 
Q. The eolored 'voman in the cart 
A. Yes, sir. 

By the Court: Rosa Edmqnds. 

By Mr. Hodges: 

. , 

Q. This third automobile that hit this car you are talking 
about, tangled up in it and got untangled and went ahead Y 

A. I don't say tangled, but it hit the fender or bumper. 
Q. Did you say on direct examination-

A. (Interposing.) I. say it hit somewhere near 
page 236 ~ the fender or bumper. 

Q. Did it stopY 
A.. It stopped and backed up and scrambled. 
Q. That is what you said, ''Scrambled'' Y 
A. I didn't say tang·led up. 
Q. Scrambled is what you said Y 
A. Until he g()t from under it, and then stepped on it. 
Q. Are you positive about that, that it stopped Y 
A. Yes, sir. 
Q. Just as positive as anything else you told? 
A. Yes, sir. .. 
Q. If the other witnesses say tha.t it did not stop, they are 

mistaken¥ 
A. Absolutely. 

J. A. CREEDLE, 
a witness on behalf of the defendant, being duly sworn, testi­
fied as follows: 

Examined by Mr. John Hutcheson: 
Q. Mr. Creedle, I. came to your store this morning and re­

quested you to walk with me up the road from Finchley to 
Liberty Church, did I not Y · 

A. Yes, sir. 
Q. You 'valked with me up there? 
A; Yes, sir. 

Q. I told you at the time that it had been te.sti­
page 237 ~ fi·ed by Charles Carter that he was standing some 
· three hundred yards from the intersection of the 

old road and the new road right at Mr. Jeffress' store and that 
he saw the collision of these two cars; you remember the 
night of the collision, do you not 7 

A. Yes, sir. 
Q. In walking up that road, and from your knowledge of 

the surroundings and the facts there and obstructions, could 
he possibly have seen the point of this collision 61 
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A. ·From wher-e we were I tested it and waited for some 
other cars to come along and the precipice, this little hill, 
and I couldn't see· a car at all. I would estimate the· distance 
from the new road over to the -old road ·as possibly one hun­
dred or a hundred and lfifty yards, and it is a very thick un­
dergrowth of very thick pines. Tha.t was my observation. 

Q. You couldn't see them this morning when yon made the 
testY 

A. No, sir. 
Q . .&pproximately where Charles Carter says that he was, 

approximately one hundred yards or two hundred yards, 
could you? 

A. No, sir, I couldn't see any car coming down the road. 
Q. This collision occurred on the 6th of June, 1931. You 

lived in a few hundred yards of this place at that 
page 238 r time, did you not y 

A. Yes, about quarter of a mile. 
Q. Has anything been changed since the 6th of June·, 1931, 

until now, in the physical facts there? 
A. Nothing that I know of. I would say that the under­

growth there would possibly be thicker in June than it is now 
between the two roads. 

Q. Therefore, if anything, you could see more clearly now 
than you could on the 6th of June, 1931 Y 

A. I think so. 
Q. You remember the night of the accident, do you notY 
A. Yes, sir. 
Q.. Did you hear any collision that night Y 
A. Yes, sir, :r; heard a noise. 
Q. Will you tell the jury how you happened to hear that 

noise and what kind of noise it was Y 
A. I was in the store waiting on the trade and my wife called 

me; she was up on the poroh. I have a porch which runs 
the entire east a.nd south of the house; she was sitting on 
the south porch, and . she heard the noise and told me that 
there had been a collision-

Mr. Hodges: (Interposing) We object. 
The Court: You can't tell wha.t she said. 
Mr. John Hutcheson: He should say that she called his at­

tention. 
The Court: He can say his wife ca.lled his attention. 

Mr. John Hutcheson: This is what immediately 
page 239 ~ followed hearing the noise. 

The Court: Gentlemen of the jury, go to your 
room. 
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. Note : The jury retired from the court room. 

The Court: Let us see what the answer is. 
Witness : ~Iy wife called me and said that she believed 

that there was an accident up the road, that she heard people 
hollering. I went back to the back of the store and when I 
got back there I heard something that sounded like a collision, 
and I heard, it looked like, I could hear people hollering up 
there, and I heard this collision. This collision was the first 
I heard. It sounded like two cars struck or sideswiped or 
something, I couldn't -say 'vhich, and I heard, it looked like, 
the hollering increased, or noise and I went out there and got 
in my car and drove up there. I was sure somebody was hur.t, 
from the noise. I went up to render whatever assistance I 
might.· 

~fr. ,John Hutcheson: You testified you lived about quarter 
of a mile from there¥ 

·witne-ss : I estimated something like that in a. straight line. 
It might be- ··six hundred yards, or five hundred yards, but 
·somewhere around that . 
. · Mr. J'ohn Hutcheson: vV as that collision you heard a loud 
noise? 
. Witness: vV ell, it was not so loud; just like two cars might 

have sideswiped, or a collision, or tin rattling. 
page 240 ~ 1\tir. John Hutcheson: But it didn't sound like 

an automobile running over a fender in the road, 
did itT 

M. Hodges: We object to that. 
The Court: Let us -see what he says. 
J\tir. ,John Hutcheson: It was testified that the second col­

lision was an auton1obile running over a fender in the road. 
· Witness: I don't know that I could answer that intelli­

gently because I don't know whether I ever heard it. It was 
·a noise like two cars running together. 

Mr. John Hutcheson: A noise or an impact Y 
Witness: Yes, -sir, or an impact. I couldn't say exactly 

what it was, but when the impact occurred I heard the voices 
kind of raise like they were hollering. 

The Court: Now, what is the objection T 
Mr. Hodges: Let me ask a. question. As I understand it, 

you did not hear the first collision, a.nd your 'vife called your 
attention to it f 
. Witness: That is right. 

J\rlr. Hodges: I object to that as not being admissible· to 
prove that there were two collisions or impacts. It is purely 
hearsay. 
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The Court: I think what the wife said is purely hearsay. 
Mr. John. Hutcheson: The fact that his wife· called his at­

tention to a collision, that proves that this was 
page 241 ~ the second impact that he heard, and we are not 

attempting- to ask him anything about the first 
collision, but if he heard the second collision, and if it was 
an impact-

The Court: (Interposing.) Why doesn't it come under the 
hearsay rule? 

Mr. John Hutcheson: Without the physical fact of her call­
ing his attention to it, it means nothing. His attention was 
milled to a .. collision that occurred. 

The-Court: The res gesta.e is the act itself. 
Mr. Jolin-Hutcheson: It·is the act itself. That is the rea­

son· that he heard it; his attention had been called, and he 
heard the scream, and in walking to the back door he heard 
the second lick. 

The Court: I will let him testify as follows: That he went 
out and heard some noise, and then heard another follow. 

~Ir. John Hutcheson: We insist that that testimonv will 
mean nothing to the jury. · 
. :The Court: , vVhy didn't you have his wife· sun1moned he·re 7 
Objection sustained. 

~fr. John Hutcheson: We except. 
The Court: Bring the jury back. 

Note: The jury returned to the court room. 

The Court: Gentlemen of the jury, Mr. Creedle testified 
that about this time that he went out of the store-that he 

had been in the store which is quarter of a. n1ile 
page 242 ~ from the .place,-and that' he heard some people 

talking as if there had been a wreck, and scream­
ing, and then he heard another collision between the cars. 

~fr. Hodges: He heard another noise. 
The Court: Another noise, as if. cars were going together, 

sideswiping each other. Go ahead fron1 that point. 

By ~fr. John I-Iutcheson: 
Q. ~Ir. Creedle, how did that noise sound-as an impactY 

:nfr. IIodges: If your Honor please, .might I suggest this 
to the court¥ He heard a noise-not another noise, but a 
noise. 

The Court : l-Ie said another noise. He said he heard the 
scream before that. 
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By Mr. John Hutcheson: 
Q. Describe to the jury, as· well as you can, what noise you 

heard? 
A. I just heard some voices, very loud, just like I reckon 

any of you gentleme:Q. can picture, where there was -some 
screaming, and about that time I heard another impact. ·,I 
couldn't say whether it sounded like a sideswip·e or- a head-on 
collision. I couldn't describe the difference· between them 
-and the noise of two cars coming in contact. I was satisfied 
in my mind that another car had come in contact-

Mr. Hodges: (Interposing.) If your Honor please, I olr/ 
ject. 

page 243 ~ The Court: Tell what you know and saw, but 
not· what you thought. 

By Mr. John Hutcheson: . . 
Q. This impact you heard was loud enough for you to hear 

distinctly quarter -of a mile oifY 
A. Yes, sir. 
Q. What did you do then Y 
A. I went down and got in mv automobile and got my flash-

light and went up to the scene... . 
Q. What did you find when you got there Y Did you find 

anything had happened t 
A. I found that one car was turned out in the field right 

astride of a ditch, a small ditch. 
Q.. What I was g·etting at, you heard the noise ; did you 

-fiud anything to explain this noise to you T 
A. I saw a wreck there of two cars. 

CROSS EXAMINATION. 

By Mr. Hodges: 
Q. Mr. Creedle, isn't it a fact that there is an open broom­

straw field between the old highway and the new highway 
at the point of collision Y 

A. A broomstraw field? 
Q. Yes. 
A. It is just above it; it is above the church. 

Q. Above the church Y 
page 244 ~ A. Yes. 

Q. Isn't it a broomstraw field just on the north 
side the highway between two pieces of pine right where this 
accident happened Y . 

A. There is a brookstraw field the~e, yes, sir ... 
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Q. And the broomstraw field runs an the way back to the 
old highway, doesn't itt 

A. I don't think it runs· all the way back to the old high­
way.· It may up higher ·at the cemetery, but right directly 
opposite the wreck it runs, I should say, about half back. 

Q. About half way back to the old highway? 
A. Yes, sir. 
Q. And what about the other half 7 
A. Just undergrowth and pines. 
Q. Small scrub undergrowth Y 
A .. Yes, sir. . 
Q. How much have those pines grown in the last year ·and 

a halfY 
A. I don't know. 
Q. They grow right much, don't they? 
A. They are pretty good size pines and average about six 

inches across the stump. 
Q. Isn't it a fact you can see an automobile better under 

those pines at nig·ht, with the lights blinding and permeating 
the air, than you can see a car in the daytime? 

A. If you go up high enough; if you go up the 
page 245 } old road until you get opposite the wreck, then you 

are up above the church, somewhere there-if you 
go above the ehurch, then you can possibly see across. 

Q. You don't know where this man Charlie Carter was· when 
the accident happened? · 

A. No, sir, I don't know where he was. 
Q. And it is possible for him to· see this road and see· the 

cars on the road f 
A. If you go up above the church. That is considerably 

up. 

RFj_DIRECT EXAMINATION. 

By Mr. John Hutcheson: 
Q. If you come down between the church ru;td Finchley, you 

cannot see a car 1 
A.· You cannot see it if you get below the church. : 
Q. So, again, if Charles ·Carter says that he was about half 

way between the church and Finchley, he couldn't see the 
point of the wreckf · 

A. You couldn't see it now, and I am judging that from 
seeing the physical conditions there now. 

Q. It is a fact that there are high pines all the way be­
tween the roads? 

A. Very thick pines. 
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Q. And along the road, is there any ditch or obstruction or 
undergrowth or· hedge along; the road f · . 

The Court: Didn't you go over that in the directf 
Mr. John Hutcheson: This is along the road. 

page 246 ~ (Mr. John Hutcheson) Along the road is there 
any undergro~~h.or hedge? 

A. Between the church and Finchley Y 
Q. Yes. 
A. It is very thick pines. · . · .. 
Q. I believe you said there was undergrowth· in the pines 1 
A. I was speaking about above the church, but after you. 

pass the church coming towards Finchley then it is very thick. 

RE-CROSS EXA:MINATION. 

By Mr. Hodges: 
Q. You said you couldn't see this, this morning when you 

was ~here, but you don't know what you could see on June 6,. 
1931, do you~ 

A. Under the same size growth, yes, sir. I didn't test it on 
that day. You can't do it no,v. 

Q. You don't lmow what he could see then in his particu­
lar position, do you f 

A. No. 

,J. H .. BAPTIST, 
a witness on behalf of the defendant, being duly sworn, tes­
tified as follows: 

Examined by Mr. Sterling Hutcheson: 
Q. ~fr. Baptist, you are a brother of ~fr. W. G. Baptist, 

are you notf 
page 247 ~ A. Yes, sir. 

. Q. It has been testified that you "\Yere in an 
automobile on the night of the collision between that car and_ 
a car of Grant Faulkner, near Finchley; that is correct, isn't' 
itY 

A. Yes. 
Q. \Vhere were you sitting, ~Ir. Baptist? 
A. I was sitting on the front seat on the right hand· side. 
Q. 'Vho \vas driving? . 
A. My niece, Marjorie Baptist. 
Q. Mr. Baptist, please tell the jury the circumstances in. 

connection with that collision, as nearly as you can recall' 
them at this time! 
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. A. Well, it was on, I think, Saturday night, June 6th. My 
brother's wife called me at my oldest brother's house, just a 
little ways off, on the telephone and asked if I would go to 
Buffalo with them that night, and I told her I would. 

The Court: Don't go into that. 

By Mr .. Sterling ·Hutcheson: 
Q. State you 'vere proceeding up the road. I will ask you 

this question, to .get a start: About where did the accident 
occur7 

A. About quarter of a mile 'vest of Finchley. 
Q. You testified that l\{arjorie was ·driving the car? 
A.· Yes. 
Q. When did you first see the approaching automobile? 

A. 'Vell, 've say it smne didtance off. The road 
page 248 ~ is very straight there for nearly three-quarters of 

a mile, I suppose. I say; it coming some distance 
off. . 

Q. 1\![r. Baptist, how fast was ~~[arjorie driving when you 
saw the automobile approaching? 

A. I didn't look, or wasn't looking, at the speedon1eter at 
the time. 

0. Do you drive an automobile yourself~ 
A. Yes. 
Q. Hnw long- have you driven one? 
A. Fifteen years. 
Q. I-Iow fast 'vonld yon estimate her speed, when you saw 

the automobile coming? 
A. I think somewhe,·c around thirty-five miles an hour. 
Q. vVben you saw the automobile CODling, please tell the 

jury what happened then? 
A. I noticed that they had the ligl1ts all right, and as they 

approached. wh(l.n 1 first observed the car, it semnecl to be 
on their side of the road, when it was son1e distance off, but 
"rhen they got up l suppose within thirty or fo·rty yarch; it 
seemed to 1ne that the driver of the car swerved in a little 
bit. I do not know for w·hat reason. Perhaps he might have 
bPen blinded, but I don't know, but he seemed to have swerved 
in a little to our side of the road. lie struck 1ny brother's 
car at the tip of the fender on the left side;· it struck the 
wheel, the huh of the wheel on n1y brother's car, and the wheel 

was crushed and went down; it "rent down on the· 
page 249 ~ l1ard paYement, and the little hub on there made 

a. dent where it 'ven down, and the Ba.ptiRt car 
ran about thirty or thirty-five yards. It ran about thirt~ 
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yards, I recko~, on the hard surface, and swerved all at once 
to the left and crossed-the road and came to a standstill after 
the front wheels had gone into a little ditch out in the field. 
I suppose the ditch was some seven or eight inches deep. 

Q. You stated when the Faulkner car was about thirty or 
forty yards away from you, he swerved; what did he do after 
he swerved T 'Vhich 'vay did he swerve? . 

A. He swerved the car to the left-that is, to his left. 
Q. And the~ what happened? 
A. His car, the car struck us on the tip-
Q. (Interposing) I mean after he swerved, what happened 

then? 
A. Well, they went into us about the time he swerv~d. It 

struck the tip of our fender on the left side and gradually 
went in. It was not a head-on collision, but kind of sideways. 
The car struck at a point like that ( illustra:ting) and gradu­
ally went. in like that and plo,ved all the ·way to where the 
running board is joined on to the fender. . 

Q. Which side of the road was the Baptist car on at the 
time of the collision f 

A. Well, of course not driving a car, you don't pay atten­
tion all the time to where the driver is running the car, if 

you are just in the car, but it seemed, at the time, 
page 250 ~ to me tha.t we were still on the right side of the 

road, and the phys~cal facts indicated that after 
the car came down in the road because there was the track. 

Q. 'Vhat physical facts f 
A. The print of the hub, and it r~n ori the hub, and you 

could trace it for thirty yards, I think, before it swerved to 
the left. and went· out into the :field. 

Q. Did you trace the track of the Baptist car by the dent 
in the road? 

A. Did I do whatY 
· Q: Did you trace the Baptist car by the indentation in the 
road? 

l\ .. Yes. 
Q. "\Vhere did the indentation sta:rt with respect to the cen­

ter lfne of the highway f 
A. WeTI, it started, I suppose, three feet or more from the 

center of the road to the north. 
Q. To the north? 

. ·A. Yes, sir. 
Q. That is north of the highway from here to Clarksville, 

your right if you are going to Cla:rkeville f 
A. Yes, it ·would be to the right. 
Q. Therefore, it was about three feet to the right? 
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A. I would say that. I didn't measure the distance. 
Q. Mr. Baptist, after your automobile stopped, what did 

you do? 
page 251 ~ A. I was the first one that got out of our ear. 

I knew no one was hurt in our· car unless it was 
my niece, or Marjorie Baptist, because she was under the 
'vheel. I immediately went around to the side where she was, 
and she stayed in .the car a few seconds, and about that time 
the third car came down the road and struck the Grant Faulk­
ner ca:r, struck the car that was wrecked__.that is the Grant 
Faulkner car. I heard the nois~. I had my back turned to 
the east ward at that time, and when it struck this car it made 
quite a noise, and when I looked around to see what it was, 
in order to get by the Grant Faulkner car he swerved in to 
the left side of the road, and when he passed our car he came 
ve·ry near strikwg the ·rear end of that. 

Q. Where was the Grant Faullmer car when the third car 
struck it? 

A. Well, it was right at the point where it was left after 
the wreck. · 

Q. I mean was it out of the road or in the road Y 
A. Well, it was in the road about, I would say, four-prob­

ably four O'r maybe five feet-four feet, anyway, from the 
furthest edge of the hard surface to the north.· 

Q. To the north Y 
A. Yes. 
Q. Could you tell from where you were standing whether 

the third car moved the Grant Faulkner car, or notY 
A. 'No, I couldn't tell that. 

page 252 } Q. You couldn '·t tell about that Y 
A. No. 

By tbe Court: 
Q. Could you tell, from whe·re you stood, what part of the 

Grant Faulkner car was hit by the third car? 
A. No. I could not. It sounded more like it struck some 

part of the fender. The noise indicated that. 

By l\tlr. Sterling Hutcheson: 
Q. Was it a loud noise? 
A. Yes, it was right loud. 
Q. Mr. Baptist, it has been testified by a man named Car­

ter, I believe, and maybe some other, that the third caT passed 
after the occupants of the Baptist car returned to the scene 
of the collision ; is that a· faet Y 

A. Let me get that again? 
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Q. .A man named Carter- testified that the third automobile 
passed after you all had gotten out of the Baptist car and 
had come down to where the accident happened; is that a fact 1 

.A.. Vl e had all gotten out except Mary Baptist and Marjo-: 
rie Baptist. 

Q. But had you gotten down to the scene of the accident t 
A: No, I had not, because I had not had time. · 
Q. Had any of the occupants of the Baptis·t car gotten to 

the scene of the accident? 
A. No, they had not gotten there because they didn't have 

time to get there. 
page 253 ~ Q. It has also been testified by the san1e man 

that the third car n1erely struck a fender from 
the Faullrner car, which had been torn away, and 'vas lying 
in the road ; if you are able to, pleas(-1 state to the jury 'vhether 
the noise which you heard could have been caused by strik"" 
inp; a loose fender lying in the road? 

A. Well, there was not any fender lying in the road; 
Q. There 'vas not any fender lying in the road Y 
A. No. 
Q. Did you examine the marks in the road, about which 

yon have testified, that night? 
-A. Yes. 
Q. Did you examine them subsequently? 
A. Yes, Sunday morning. 
Q. Do you l\:now whether any measurements "rere made 

'vith ~espect to those marks on the following day' 
A. Yes, some measurements ''l'ere made. I did not make 

them myself, I don't believe. I probably stepped it off, but 
I think n1y brother n1ade some measurmnents of them accu-
rately. . . 

"Q: Did you point any marks out to anybody? 
A. Y·es; I think he and I followed the marks together. · 
Q. You and your brother! 
A. Yes. 
Q. Was ·~1r. "\V. G. Baptist there when those n1arks were 

pointed out by you? 
A. He was there soon after the collision oc­

page 254 ~ curred; whether he was there with us at the time, 
or not, I just do not recall. 

Q. ~1r. Baptist, it has been testified to by a man named 
JV ade, -.,vho- was in the Faulkner car at the time of the colli­
sion, that, after the collision, you and, he said, three ladies 
:who .were in t~e:. Baptist car, came down to where Grant 
Faulkner \vas, and that J\tiarjorie made the statement, in the 
presence "\Vade, a colored girl 11·amed Rosa Edmonds, and 
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you, and the ladies who 'vere with you in the Baptist car, 
that she was not as far out of the road as she thought, and 
that the lights blinded her; did she make any such statmnent 
in your presence~ 

A. No, she did not. 
Q. She did not? 
A. No. 
Q. Did you hear Grant Faulkner make any statement to 

Mrs. Turnbull about the accident! 
A. No, I don't believe I did. I went up there immediately 

after I found that nobody in our car was hurt, but I left 
there and went over to where the Grant Faulkner car was. 
1\tly idea was to get it out of the road in order to avoid, per­
haps, a collision with some other car, because it was danger-· 
ous in the· road. 

Q. " 7here 'vas the Grant Faulkner car when you got up 
there? 

A. 'V ell, it was, as I told you, about three or three and a­
half feet from the center of the road to the north. 

page 255 ~ Q. That is when you got there? 
A. Yes. 

Q. Do you know ·whether 1\tir. Creedle had got there at that 
tirne, the road man? 

A. Yes, :.Mr. Creedle, I think, got there-one of then1 got 
there, I think, about the first person to get there after it hap­
pened. Of c·oui.·se there were a whole lot of people there in 
thirty or forty minuts, and I don't know who "ras there. We 
moved the car-l helped move the Grant Faulkner car. vVe 
1noved it out of the road and moved it to the north..:._n1oved 
it on the north side of the rov.d. 

CROSS EXAl\1INATION. 

By Mr. Hodges: 
Q. Mr. Baptist, did I understand that after your car and 

the Faulkn·er car were in collision, and before it was hit bv a 
third car, that it was three and a half feet over to the no~th 
of the center or the road f 

A. I think that. is about the point it 'vas. 
Q. vVhere was it 'vhen the third car hit itT 
A. At that point. It had not been moved. 
Q. A.fter t11e thjrd car struck it where was it?: 
A. vVell, no\\r, I don 't:-I wasn't up there; I was down 

thirty five yards from it w·hen the third car struck it. 
· Q. So you didn't see the car until after the third car hit it, 

except from a distance of thirty-five yards, at night? · 
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. A. No; the other car came up in less than a 
page 256 ~ minute after the collision with the Faulkner· car 

· occuwred. 'fhe third car came down the road, I 
suppose, in less than a minute. 

Q. It is in testimony here, Mr. Baptist, that there was some 
scre~ming up there; who was doing the screaming! 

A. Well, there was not very 1nuch excitement until the· third 
car came aown the road. After that, Mrs. Turnbull screamed 
because this car came very near striking her. 

Q. There is testimony that there was some screaming prior 
to a lick which took place'between what appeared to be two 
cars ; was there any screaming prior to that? 

A. I didn't hear any screaming until after the third car had 
passed. 

Q. Now, you said Mr. Calvin Creedle was there about the 
time, or the first person after you got back up to where-

A. (Interposing) That is my impression, that one of them 
was there. 

Q. Mr. Baptist, Mr. Cal Creedle testified that he moved the 
car from the right shoulder of the road, sitting up on the 
right shoulder of the road coming from Clarksville to Boyd­
ton, across the highway to the north side of the road, after· 
this accident, and that he knows nothing about a third car; 
is he mistaken, from what you know about itT 

A. Yes. 
Q. Did you know Charles Carter! 
A. No, I don't know him. 

Q. And you say your car ran thirty yards down 
page 257 ~ the highway with this mark in the hard surface 

before it turned to the left? 
A. It ran approximately thirty yards. It turned north. Of 

course the resistance was on the left after the wheel went 
down. It swc~rved to the left all at once, and ran over into 
the field, and the rear end ·was about clear, just about clear 
of the road. 

Q. How far in all did it go after the wheel hit the ground? 
A. How far did it goY 
Q. Yes, in all 1 
A. I say it went around thirty yards. The total distance 

was about thirty yards. · 
Q. I thought you said thirty yards before it made the left 

hand turn? 
A. No: .. .the total distance was about thirty or thirty-five 

yards. That is the total distance . 
. Q. ThiR third car that is spoken of, involved in this colli­

sion, did that Ntr stop at all as it went through there? 
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A. No, it did not. It was going at a very rapid speed. 
Q~ It did not stop and it did not back up t · 
A. No, it did not stop at all. · 
Q. Isn't it a fact, Mr. Baptist, that the left runningboard 

and left rear fender were hanging loose from the Grant Faulk­
ner carY 

A. Do you n1ean after the collision Y 
Q. Yes. 

page 258 ~ A. I don't know whether they were hanging 
loose, or not. I looked at the car, and looked at 

it down here, .but I don't recall. I don't think it 'vas. 
Q. You don't recall, but it would showY 
A. I don't think the fender was hanging loose on it. I don't 

recall positively. 
Q. Isn't it a fact the runningboard and the left rear fender 

were torn loose from the car (I don't mean clear loose, but 
swinging loose) and is laid back on the car in the old wreck Y 

A. I don't think so. 
Q; You didn't pay any attention to the ·position of the 

Faulkner car unt_il after the third car had hit it, because you 
had not been back Y 

A. No I did not go up there until the third car had hit. 
Q. And whatever measurements were made the next morn­

ing were made from points pointed out by you to the parties 
'vho made the measurements Y 

A. I think the 1narks were pointed out that night and the 
next morning. 

Q. Then you went back next morning and pointed out the 
marks to the people who made the measurements Y 

A. Yes. 
Q. ·Who went with you the next morning to make the meas­

urements? 
A. The next morning-! think I went with my 

page 259 ~ brother, and I don't know who else went with me. 
I don't recall that. I pointed out the marks to 

him and· I pointed them out that night. 
Q. Was it necessary for you to point out the marks there 

to him in order for him to see them, or anything of that kind Y 
A. It might not have been necessary, but I pointed them 

out. 
Q. I believe that your party was on its way to Buffalo 

Springs at the time of the injury, to a dance? 
-A. Yes. 
Q. Now, Mr. Baptist, the .hour has not been fixed that the 

accident happened, by any people in your car; do you know 
what tilne it took place Y 
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. A. Do you mean the collision Y 
Q: Yes~ 
A. We left here, I would say, about something like a few 

minutes of nine; I would say about ·five minutes of nine, or 
tp.aybe nine o'clock, or somewhere like that. . 

E. L. BAPTIST, 
a witness on behalf of the defendant, being duly s'vorn, tes­
tified as follows : 

Examined by Mr. John Hutcheson= 
Q. lVIr: Baptist, you are 1\1r: E. L. Baptist f 

A. Yes, sir. 
page 260 ~ Q. A brother of Mr. ,V. G. Baptist¥ 

A. Yes. 
Q. Do you ren1ember th~ night that 1\Ir. ,V. G. Baptist's 

car was in .a collision near Finchley Y 
A. Yes. · 
Q. Did you go .up there that night 1 
A. I did. 
Q. Please tell the jury w·hat you found there Y 
4:. I went up there that night-I an1 guessing at it,-pos­

sibly forty minutes after the collision; I reckon it 'vas that 
I got I got up there, and I found my brother's car on the left 
hand side of the road, practically 9ut of the road, and the 
other car going west on the right hand side of the road. There 
was some colored man lying over on the left hand side of the 
road, or south side of the road, who I ·was told had been in­
jured in the wreck. 

· Q. Were you told that he was Grant Faulkner-
A. I learned then or afterwards that tlley called hiln by 

that name. I don't remember w·hen I learned that. I suppose 
I learned it that night-I am sure I did. 

Q. When you got there Grant Faulkner was there, and his 
car was on the north side of the .road Y 

A. On the north side ·of the road and headed not directly 
towards Clarksville bitt rather in a northw·esterly direction. 
My brotl1er 's car 'vas on the other side of the road and headed 

almost directly south. After looking after the man 
page 261·~ that ,, .. as injured, my brother and I took charge 

of that and got him off .to the hospital. I exam­
ined, the best I could, the cars and the marks I could find 
on the road for the cause of the accident. I had nothing else 
to do. My brother was in charge of it, and I wanted to see 
it. I found that those cars, the indications, the best I could 
tell,- · · . 
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1\'lr. Hodges: I rlon 't believe_ that is admissible. · 
The Court: You can tell what you saw in the road. 
Witness : I was going to tell about the 1narks in the road 

and on the car. 
The Court : You can tell that. 

\Vitness : l\Jly brother's left fender and the left fender on 
the other car had been in collision-th~t is, I suppose that 
they had~ I was told that they had. . 

-!fr. Settle: ''r e object. 
The Court: You can't say what you were told. 

\Vitness: ~iy brother's fender had come in contact about 
six inches from the front of the fender, had been struck from 
tiie front of the fender about six inches, by an object moving 
at -an .angle to that car at which I would take, from what I 
saw-there was every indicction of it. The front ·wheel was 
knocked off n1y brother's car and knocked off the other car. 

Mr. Settle: 'V e want to object. 
, The Court: I do not thinl\: it is proper testimony, but he 
ean say 'vbat he saw. 
· 1\Jlr. John IIutcheson: I-Ie said that he saw this, 
.page 262 ~ that he· saw his brother's fender, and the lick 

going in at an angle to it. · 
The Court: lie can say that. He can't say it indicated so. 
!ir. John IIutcheson: I would like for l1im to repeat it. 
The Court : All right. 
1\fr. John I-Iutcheson: Strike it out. 
The Court: Strike out all his testimony so far. 
1\ir. Sterling 1-Iutcheson: You do not n1ean all of his tes­

timony, do you? 
The Court: All that this gentleman testified to so far as 

to what he saw down· there, and so forth, is stricken fro1n the 
record. 

Mr. John Hutcheson: vVith reference to the injuries to the 
car? 

The Court: No; start all over. 
!ir. ~ ohn.IIutcheson: If your I-Ionor please, in his testi­

Inony we established that Grant Faullmer was there and that 
Grant Faulkner's car was to the north of the road. 

The Court: That is left in, but what he saw as to the marks 
and all that. 

By Mr. John I-I u tcheson: 
. ·Q. vVha.t injuries did )rou find to your· brother's carY 
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A. His left fender had been knocked off-
Q. (Interposing) 1\::nocked offY · 

A. No, it was not knocked off, but it had been 
page 263 } badly dan1aged and left, and then the running-
' board was damaged. The front wheel was knocked 

off, and the radius rod, I think, was bent. That was all of 
the damage that I noticed that night. 
· Q. Describe the damage to the fender Y 

A. 'V ell, the damage on the fender was caused by a lick 
which struck it some six iri.Clies from the front of the fender 
and went back to and ruptured the whole fender and bent it 
up on the side of the car. 

Q. That was the left front fender 1 
A. That was the left fender. 
Q. How about the headlight-was that damaged in any 

way? 
· A. I don't think that they were. I did not examine the 

headlights to notice that. I noticed the other damage, and 
I ·suppose if the headlight had been damaged I would have 
seen it. 

Q. How about the runningboard Y 
A. The fender had pulled the runningboard and bent it up 

some. I don't think it was shattered, or anything of that kind, 
and, in fact, I am sure it was not. 

Q. From where this car ·was lying, could you track it back 
to the scene o£ the accident, or could you track it back up the 
·roadf 

Mr. Settle: ''re object to that for the reason he asked from 
where the ca.r was lying could he track it; how could he track 
itY 

The Court: He is trying to find out. The ob­
page 264 ~ jection is overr.uled. 

Mr. Settle: We save the point. 

A. It was the easiest thing anybody ever tried to do. The 
hub on a Ford car has a very sharp flange on it, and when 
the wheel was knocked off I suppose it was twelve or four:.. 
teen inches in diameter, and that took the place of the wheel, 
and the hub took the place of the rim, and when it dropped 
down on the asphalt road, or whatever road it is (I don't 
know the proper name), that is 'vhere it dropped and made 
the indentation, and that mark was just as distinct as you 
are over th~re, to the place the hub was resting; and the hub 
was sitting in one end of it, and there were the indications 
of a wreck back up thirty to thirty-five yards back up to where 
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I 1vas told the wrecl{ took place, and there was every indica­
tion· of the wreck h~ving taken place, and to the place where 
that hub was sitting was a line as definite as my hand. 

By Mr. John Hutcheson: 
Q. So the hub was sitting in the end of the fhat linef 
A~ Of my brother's carY 
Q. Yes . 
. A. The left front hub. 
Q. And you tracked that baCk that night to where it started 

in the roadf 
·A. That night, and went back the next morning and went 

over it again. . . ·· · · 
page 2651 Q. Have you ever made any measurements in 

tnat road at that ·point 7 
A. I did. The hub dropped down from the north side of 

the road just about six feet and six inches from the north 
side of the road. That was the inside wheel of my brother's 
car. It was nearer the center of the road than the other wheel 
was. 

- Mr. Settle : We renew the objection. He could not possibly 
say that this mark was made.by his brother's car except from 
vhat somebody told him. 

The Court: Objection overruled. Save the point. 

By Mr. John Hutcheson: 
· Q. You say the mark started about six feet six inches from 
the north side of the road Y 

A. The north side of the road. I didn't have a rule, but I 
stepped it off. I step acres time after time and r step right 
accurately. It was not over . .seven feet, and it was over six 
£eet, and I say six feet six inches where it dropped at the 
point of collision. 

Q. How wide was the road at that pointY 
. -A. I stepped that road and I stepped the whole distance ; 
I am under the impression that it was built for a twenty foot 
road, but 1 stepped it off, and where I stepped it the road 
and the asphalt· are on· a level, and you can't separate them 
without moving off a. little dirt; I stepped it twenty-one feet, 

and I think it was a twenty foot road, but that is 
page 266 ~ what I stepped, twenty-one feet. 

Q~ From the mark and the measurements you 
made, and in view of the road, was that mark to the north of 
.the center line of the highway? 

A. It was north by a good deal of the center of the high-
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way~ I am sure the road up there must be twenty feet,· and, 
anyway, it was six and a half feet from the n~rth of the cen-· 
ter of the road. I think it was a twenty foot road and it was· 
built for that. 

Q. It is testified it was built for .an eighteen foot road Y 
.A .. It is wider than that. 
Q. "\Vhether that 'vas eignteen .feet or twenty feet; which 

side of the center line 'vas it on-the north or south 1 
A. It was on the north side of the center line by a great 

deal. . · 
Q. Even if it was an eighteen foot road? . 
A. Yes, and if it had been a sixteen foot road it would have 

been on the north siae. 
Q. Did you ~o· there with ~Ir. Vol. P. Bishopt 
A. No. -r believe some one told n1e Mr. Bishop was there, 

but I didn't go there with him. I n1ight have been there with 
him. but I don't know. 

CROSS EXAMINATION. 

By Mr. Settle: 
Q. Did you see,-1\fr. Baptist, on the extre:ine right hand 

side of the roadv.ray facing towards Boydton, on 
page 267 ~ that same night, a lot of cotton and glass and a 

part of floor covering from an automobil~, that 
had come fron1 the Grant Faulkner car f 

A.. I saw some glass; the _glass 'vas scattered all over the 
road-practically all over. I think you could have found some 
on either side of the road. I don't remember seeing- all the 
articles you say. The car had been rolled out of the road 
when I got there and some things put back. There were some 
nuts and _bolts and glass scattered practically all over. 

Q. At the previous trial of this case didn't you testify that 
on that night, 'vhen you 'vent there, you saw some rags and 
rubber covering, ·and so forth, on the right side· of the road, 
and that a piece of the same was there a day or so prior to 
the trial' · · 

A. .A. piece from that car f 
Q. A piece of that same stuff, that coveringf 
A. There wa$· a lot-
Q. (Interposing) I say, didn't you testify to that heforef 
A. I wouldn't say I designated it in detail like you did. I 

say there were nuts and bolts and some possible parts of an 
old cushion, or son1ething of that kind, lying out in the road; 
but the stuff was scatterea all over the road. I believe there 
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was a piece of the old rubber lying on the right hand side of 
the road. . 

Q. And it 'vas lying there a day or so before the previous· 
trial-·· 

page 268 ~ The Court: (Interposing) The first trial. 

Bv 1\ir. Settle : 
. · Q. The first trial ? 

A. Yes, sir, I think I saw it there after that That was off 
the road then. The last time I sa"r it it was lying off. Some· 
of that stuff, I sup-gose-I didn't see the things taken there, 
but some of the rubbish had been carried there to put the man 
on ; he was lying on _the cushion, and possibly the cushion 
droppf'd out. I don't know anything about that except he was 
lying on the cusl1ion from that car. 

Q. Yes, off in the field. But the articles that we are talking 
about tha.t came fro1n the car were on the right side of the 
road? 

A. They were scattered all over the roadway. 
Q. You say you got to the scene of the accident in thirty 

or forty minutes after? ' 
A. I guess it was about forty minutes. I ·would think that 

fron1 the time the crew left here and the time that they should 
have been here, J guess it was thirty or forty minutes. 

Q. ·And ·you will not state positively, will you, ~Ir. Baptist, 
that the left front headlight of your brother's car was not 
bent and the glass in it broken? 

A. I would not state positively. I think if the headlight 
had been broken I would have noticed it. I noticed the other 
things~ I tried to find out what damage was done, and I 

looked around specially that night and wanted to 
page 269 ~ find out how the accident occurred, and I did 

everything I could to find out .. 
Q. That front l1earllight n1ay or may not have been hent 

and the glass in it broken? 
A. If that headlight was broken it was broken front the 

fmpaet and not the contact of that other car. 
Q. I a1n not asking you how or why. 

The Con rt : Answer it "Yes" or "No". 

By 1\ir. Settle: 
Q. I ask you again if you can state positively, or will do 

~o. that the left front headlight of your brother's car was not 
bent or the glass in it broken? 
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A. I cannot state positively that it was not, but I told you 
what I was there for, and I can only answer again that I think 
1 would have seen it if it had been. 

Q. The roadway, at the point where the accident occurred, 
is ahnost straight for three quarters of a mile or more, isn't 
itf . 

A .. Yes, it is almost straight for about three quarters of a 
mile. · 

Q. .A.nd on each side of the hard surface roadway there is 
a shoulder at the point of accident of five or six feet; isn't 
that true? 

A. A shoulder-do you mean-
Q. {Interposing) A dirt shoulder? 

A. Yes. I don't know exactly how wide, but I 
page 270 ~ reckon a·bout five or six feet. 

Q. And after the collision, from the mark 
which you assume was made by your brother's car when the 
wheel came off and it came down in the road, it ran down the 
road some considerable distance, and finally stopped on its· 
left hand side there against the bank off the highway, didn't 
itf 

A. Yes, the hub of that broken wheel stopped in a ditch I 
suppose twelve or fifteen inches deep·. 

Q. And you were interested in going to the scene. of the ac­
cident because it was ypur brother's car? 

A. Yes, sure I was. 

RE-DIRECT EXAMINATION. 

By Mr. John Hutcheson: 
Q. Did Dr. A. B. Snellings and J. E. Bing go with you to 

the scene of the accident? 
A. They were there, but they didn't go there with me. I 

don't think that they went with me ; I think my 'vife and I 
went there. 

Q. Did you show them these marks in the road Y 
A. Yes, I did. 
""Q. And those were the n1arks that were made by your 

brother's car f 
A. Yes. There were other marks on the road, too, made 

by the other car. 
Q. State to the jury about the other marks? 

A. There ·were marks where the other hub 
page 271 ~ dropped down, like it was where my brother's hub 

dropped down; both of those cars made a definite 
indentation when they struck the tar a.nd gravel road, and 
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the front wheel of that car was damaged almost identically 
in the same respect as my brother's. They were both knocJted 
off. That fender was bent on the end, and this way ( illus­
trating), at a slant-the least little bit slant, and on the end, 
and is now, I reckon. Then that car, after it dropped down,­
for instance, my brother's car dropped down west or west-
erly- . 

Q. (Interposing) Use this tablet for illustration. 
A. If this were the road, my brother's hub-if this had been 

the road, he "ras possibly in this proportion; his car was oc­
cupying about that proportion of the road. You could see 
where the hub dropped right here, and the car will pull 
around, as you probably have had the experience with a flat 
tire on the front wheel, and you know the wheel is inclined 
to go that way. The hub pulled the driver, I suppose, or, any­
way, that is the way it went, and at a point thirty-two feet 
from 'vhere it dropped down it went out of the road to the 
south. There 'vas an identical mark made by the other hub, 
I think-

Mr. Settle : (Interposing) We object to an expression of 
opinion. 

The Court: Objection sustained. 

vVitness: This mark here was caused by the huh on the 
other car, but it disappeared and I didn't see it 

page 272 ~ any more until I got ten or twelve feet from that 
point, it went back and· struck the road again. 

The car turned over in the road, and that is what did it. 

Bv Mr. John Hi1tcheson: 
· Q. The second mark you testified about coming east, where · 

w·a.s that with respect to the center line 7 
A. About six and a half feet or the least little bit further 

in than my brother's. They '\vere about in line. 
Q. Was that to the north of the center line or to the south 

of the center line Y 
A. Considerably to the north,-not more than seven feet 

to the north of the center line. of that road. 

The Court : Gentlemen of the Jury: What the witness has 
stated as to what he thinks is stricken from the record, and 
you will pay no attention to that. 

RE-CROSS EXAMINATION. 

By Mr. Hodges: 
Q. Mr. Baptist, the evidence is, and a view of the car of 
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Fau~er shows, .that it if). struck opposite the left fr~nt door 
and the frame bent in right there-indicating on a mod~l)­
fhe fran.le bent in un,der the.left fi;ont door; can you ~xplain. 
to the jury how Faulkner's car could have gone into your 
brother's car· and gotten the imp~t opposite the left front 
door and bent that . fra1ne' 

. A. I will show you what I think and what I feel. 
page 273 ~ pretty sure about: I think Faulkner's car struck 

my brother's car like that (illustrating). 
Q. Explain to the jury how he got this blow in the side,. 

the heavy part of the. blow in the side, sufficient to bend the 
frrune under the door? · : 

A. I know t11at car can1e in contact with this car, but ho!v. 
far it. went in I don't know. The resistance of this car was. 
against the side of this car, and if that frame was bent that 
'vay, it n1ust have been like that . 
. Q. Bent by going against your brother's car. "\Vouldn't 
that necessarily tear this car up 'if it was ·with sufficient force 
to berid the frame~ · 

A. The car is there, a~d if you will go there you will see 
the point there is bent. 1\{y brother's car was not touched 
on the point of the fender but about six inches behind. If 
my brother's car had gone at an angle, it 'vould be bent like 
the. piece of his. . 

Q. The left front fender of your ·brother's ear was torn off? 
A. It was torn off, but it was not demolished. It 'vas back. 

behind that. · 
Q. That might be there. If the Faulkner car shows the 

blunt of the lick on the left side sufficient to bend the frame, 
then wou~dn 't your brother's car have to hit it in that forty­
five degree· angle in order to bend it, assun1ing the front of 
the Faulkner -~ar is not torn up f · 

. · A. The front of his car is torn up, and the front 
page 27 4 ~ of the fender-the whole of his front left fender 

is ruptured. The fi·ont of his car struck there 
and it bent up the fender on the point, but the other car was· 
not bent otr the point. · 

Q. Your brother's car, you testified, had a broken· radius· 
rod! 

A. Bent. 
Q. Assuming the Faulkner car l1as no bent radius rod or 

broken radius rod, and assuming the frmne 'vas bent on the 
side, wou}dn 't you tell the jury tha~ it looked l.ike your broth­
er's car liit Faulkner's car on the side f 

A. No, because they were in collision, and it 1night have 
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bent my .brother's rod or the other. If you will let 1ne tell 
you what I think about it, I will be glad to do so. 

1\{r. John I-Iutcheson: I think 1\!Ir. IIodges is asking what 
he thinks. 

The Court: I think that is proper cross exa1nination. Stand 
aside. 

At 1 :05 a recess is taken for lunch until 2 :10. 

page 275 ~ AFTERNOON SESSION. 

Boydton, Virginia, October 28, 1932. 

The court met at the expiration of the recess. 

Present: The same parties as heretofore noted.. 

The Court: Note that the call is waived. 

J. E. BING, 
a witness for the defendant, being duly sworn, testified as 
.follows: · 

Exmnined by ~Ir. ,John I-Iutcheson: 
Q. l\:lr. Bing, do you know about this auton1obile accident 

that happened near Finchley hetween ~ir. Baptist's car and a 
car driven by a colored man na1ned Faulkner~ Do you when 
it happened? 

Q. Have you been to the scene of the accident~ 
. A. Yes, I 'vent up there the night that it happened and went 
hack up there the next day. 

Q. Tell the jury what marks you saw in the road at this 
point~ 

A. I ·went up there pretty soon after it happened, I don't 
know how long after it happened, with 1\:lr. Turnbull. This 
car of 1\tlr. Baptist was sitting out in the field on the left hand 
side of the road going towards Clarksville, off the road, with 

the wheel knocked off, and it looked like, and, as 
page 276 ~ a rnatter of fact, it was that this car was-the 

wheel was knocked off of it in the road I \vould 
say thirty to th)irty to thirty-six -inches o the north side of 
the center of the road towards Clarksville, and 'vent down 
he road and n1ade a n1ark about sixty feet, and turned off to 
the left and "rent off on the left hand side of the road. 
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Q. Did you see these marks again later on the next day, 
Sunday? 

A. Yes, sir. 
Q. They were the same marks 1 
A. Yes, sir. 
Q. How much north of the center line would you say f 
A. I would say about thirty to thirty-six inches. I just 

looked at them, and didn't measure. 
Q. Can you say positively that they were on the north half 

of that road? 
A. Yes, sir. 
Q. There is no doubt about that Y 
A. No, sir. 
Q. And those marks started at the point of collision, and 

could you trace them right down to where the Baptist car was 
sitting that night? 

A. ·yes, sir. · 

CROSS EXAMINATION. 

By Mr. Hodges: 
·Q. You were there with Mr. Turnbull, who was the father 

of Miss Elizabeth Turnbull, and his wife, }.{rs. Irby Turnbull, 
who were in the car? 

A. Yes. 
· Q. That was his interest in taking you down there, I sup-
poseY 

A. Yes. 
Q. Mr. Bing, did you testify at the former trial of this ease Y 
A. Yes. 
Q. Did you make any reference in that former testimony 

as to the marks on the road at that time and the measurements 
of your opinion of where the marks were Y 

A. Yes. 
Q. You made no measurement; it is just your opinion f 
A. No, I made no measurement. 

RE-DIRECT EXAMINATION. 

By Mr. John Hutcheson: 
Q. What is your residence and occupation T 

· A. Boydton; hardware merchant. 

By Mr. Hodges: 
Q. Mr. Baptist also lives in Boydton Y 
A. Yes. 
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page 278 ~ By Mr. John Hutcheson: . . . 
Q. Was Mr. A. B. Snellmgs w1th you at the 

time you went there Sunday Y 
A. Yes, he was with me on Sunday. We went to Buffalo 

to play golf. 
Q. Did he see the same tracks that you saw? 

Mr. Hodges : We object. llow in the world can this man 
testify that he saw the same tracks? 

The Court : Can you testify to the fact that we are both 
looking at that stove' 

Mr. Hodges: He can't say the same tracks. 
The Court: But we can both see the same object. 
Mr. Hodges: Th~ question I am raising is that he can't say 

he saw the same thing. . 
The Court: He c·an testify that the man saw the same thing 

and had the opportunity to see the same. 
Mr. Hodges: Yes, had the opportunity. 

By ~Ir. John Hutcheson: 
Q. Did you see Mr. A. B. Snellings examine these tracks 

on Sunday afternoon ·while you were there? 
A. We were all there looking at them. I suppose that he 

was exa.n1ining them. We were all there looking at them to­
gether. 

Q. He was there? 
A. Yes, he "~as there looking. 

page 279 ~ By 1\fr. Hodges: 
Q. vVho else was there? 

A. I think Spott Finch and Mr. Turnbull and Mr. Snellings 
and myself; "re were going to Buffalo to play golf. 

DR. A. B. SNELLINGS, 
a witness on behalf of the defendant; being duly sworn, tes­
tified as follows : 

Examined by Mr. John Hutcheson: 
Q. Doctor, I believe you are a druggist in the town of Boyd­

ton? 
A. Yes. 
Q. Did you go to the scene of an accident which happened 

between the Baptist ·car and Grant Faulkner's car sometime 
the first of June, 1931? 

· A. I sa-w the place in the road the fo~lowing Sunday after­
noon where the accident occurred. 



224 .Supreme Court of Appeals of Virginia. 

Q. Who did you go there withY 
A. With Mr. Turnbull and 1\fr. Bing. We didn't go there 

to look at the accident, but were on our way to Buffalo to 
play golf. . . 
· Q: Did any one show you the marks in the road made by 
the· Baptist car 1 

A. Yes, sir. 
Q. Tell the jury-

Tlie Court: (Interposing) Let him state what 
page 280} marks he saw. 

By ~{r. John Hutcheson: 
Q. State to the jury 'vhat marks yon saw? 
A. There was one very long abrasion on the right, starting 

on the right hand side going tov,rards Clarksville, I would say 
some six or seven feet beyond the center of the road and run. 
ning down the road son1e considerable distance and going over 
to the left hand side or south side of the road going to Clarl\;s­
ville. 

Q. Is that the mark which was pointed out to you to be the 
track of 1he Baptist car? 

Mr. Ifodges: We object . 
. The Court: I doubt whether that is testhnony. He can say 

what he sa,v. 
Mr. John Hutcheson: I withdraw the question. 

Q. (:1\Jfr. John Hutcheson) I understand you say that that 
mark started at its eastern section (that is towards towards 
Boydton} north of the center line of the road? 
· A. On the right hand side going to Clarksville,-the north 
side of the roaa, yes. 

CROSS EXA~1INATION. 

By 1Yfr. Hodges: 
Q. lVIr. Snellings, the .road is an eighteen foot road, isn't 

ill . 
A. I don't know, sir. I didn't measure any of those n1ark~ 

but just looked at them. 
page 281 ~ Q. D'id. you get out of the car I 

A. Yes, sir. 
Q. Did the others get out? 
A. Yes, sir. 

· · Q. ·You saw the marks made by another car first on the 
south side of the road? · 
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A. This mark \vas a continuation; it started on the right 
ha.nd side of the center of the road going towards Clarkville, 
and 'vent down son1e distance, fifteen or twenty yards or 
twenty-five yards, and was gradually going in to the left hand· 
side of the road until it stopped on the left hand side. 

Q. You didn't see any other 111arks except that one¥ 
A. I don't recall. 
Q. Did you see any packing or cotton, nuts or glass on the 

right hand side of the road 1 
A. The only thing I remember, if I am not tnistaken, was 

a piece of rubber n1at that goes in the footboard of an auto­
mobile. 

Q. ~There was that? 
A. On the left l1and side of the road. 
Q. Going to Clarksville~ 
A. Yes~ sir. 
Q. On the left side 1 
A. As well as I remembei' between the hard surface and 

the ditch, a piece about that big (illustrating). . 
Q. Did you see any in1print of a car on the 

page 282 ~ shoulder of the road or on the bank~ ; 
A. I didn't go on that side of the road. I didn't 

get off the right hand side of the road. 
Q. In other words, all of you V{ere interested in the Baptist 

car~ All o£ you in the crowd ''rere friends of the Baptist fa.m­
Hv~ 

··A. Yes~ sir. 
Q. Did you testify fortnerly at the trial~ 
A. No, sir. 

RE-DIRECT EXA~IINATION. 

By :M:r. Jol1n Hutcheson: 
Q. You saw all these scars that were on that road, didn't 

you? 

:lVfr. Settle: 'Ve object to that as leading. 
The Court: Let us see how he answers it. 

By ~Ir. John Hutcheson: 
Q. 'Vere you in position to have seen all the scars on the 

road at the point 1 
A. Yes, sir. 

R. IL PARK, 
a witness on behalf of the defendant, being duly sworn, tes. 
tified as follows : 
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Examined by Mr. John Hutcheson: 
Q. Mr. Park, you are the proprietor of the Park Garage 

in the town of Boydton, are you not f 
page 283 ~ A. Yes. 

Q. The Grant Faulkner car and theW. G. Bap­
tist car, which were in a wreck sometime the first of June, 
1931, were both brought to your garage, that night, were they 
not? 

A. Yes. 
Q. You repaired the Baptist car, did you not? 
A. Yes. 
Q. I hand you what is purported to be a copy of your bill 

for services rendered for repairs made on the Baptist car; 
is that a copy of your billY 

Mr. liodges: We object to the use of that bill at all unless 
it is put in evidence. · 

The Court : Do you mean to say that he can't use it as a 
memorandum Y 

Mr. Settle: We think the memorandum ought to go into the 
record. 

Mr. John Hutcheson: It is to refresh his memo tv. 1Ve have 
no objection to introducing it in evidence. .. ' 
~he Court: You can introduce it in evidence if you want, 

but he can certainly use any memorandum to refresh his mem­
ory. The objection is overruled. 

1\Ir. Sterlin~ Hutcheson: vVe will introduce it in evidence. 
The Court : Introduce it in evidence, and that saves all these 

questions. Mark this filed, ~Ir. Phlegar. 

Note: This paper is filed as Exhibit No. 1, and is as fol- · 
lows: 

page 284 ~ "Boydton, Va., June 26, 1931. 

"JYir. W. G. Baptist, 

Boydton, Virginia, 

IN ACCOUNT WITH 

PARK: MOTOR COMPANY. 

''To 1 Front Axle 
'' 2 Locking Pins 
'' 1' Perch 

6.00 
20 

1.00 
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'' 1 Front Bral{e housing 
'' 1 Shock Absorber seat 
'' 1 Wheel 
" 2 ·Hub caps 
'' 1 Wheel strip 
" 1 Steering arm 
'' 1 front hub 
" 1 Steariug Sector 
'' 1 front fender 
'' 1 ~unning board 
'' 1 Shield 
'' 1 Rear fender 
'' 1 Brake rod 
'' 2 Dust shield bolts 
'' 1 fly wheel housing 
'' 1 Clutch plate 
" 4 Running board bolts 
" 1 Starter spring 
'' 1 liattery 
'' 4 Hood clip bolts and nuts 
'' 1 Battery clamp 
" 2 Nuts 
'' 1 grease cup 
'' 2 headlight bulbs 
'' "\Vashing car 

To Labor on Car 

Total 

By Mr. ,John Hutcheson: 

227 

1.65 
04 

5.00 
30 
25 

1.00 
4.50 
1.50 
6.75 
2.50 
2.50 
4.00 

25 
10 

4.00 
2.25 

40 
50 

7.50 
10 
15 
05 
10 
80 

1.00 
26.75 

. 81.14'' 

Q. Using that bill as a 1nemorandum to refresh your recol­
lection, will you state to the jury whether or not the front 

headlights on the Baptist car were injured Y 
page 285 ~ A. No, sir; the head lamps were not injured 

other than the bulbs were burned out in the head­
lights. 

Q. Will you state to the jury why the bulbs were burned 
outY 

A. In the lick it broke the battery loose and it caused the 
motor to run probably a minute, and. that burned the bulbs 
in the headlights out. 

Q. Will you state to the jury the damage done to the Bap­
tist car, refreshing your memory by that memorandum and 
from vour memory of viewing the carY · 

.A. The Baptist car, the left front fender, left front wheel 



228 ~upreme Court of Appeals of Virginia. 

and hub, front axle, rear left fender, shield, runningboard, 
steering sector, were the largest items. 

Q. "\Vas the left rear fender injured Y 
A. Yes, sir. 
Q. Running board Y 
A. Yes, sir. 
Q·. Ca.n you state to the jury where the left front fender of 

the Baptist car was struckT . 
A. The left front fender of the Baptist car was struck about 

twelve inches fron1 the front end of the fender, right over the 
front hub, right over the center of the wheel. 

Q. The lick con1ing from the front of the car first struck it 
approximately opposite the hub of the wheel~ 

A. I ·would say on the side, and then went on down the side 
of the autmnohile. 

page 286 ~ By the Court: 
· Q. Sideswiped f 

A .. Sideswiped it. 

By 1\fr. John Hutcheson: 
Q. Was the front of the Baptist fender injured? 
A. The front fender of the Baptist car was torn all to 

pieces, but did not sho·w any lick on the front end; the front 
end of the fender is curved, and it looks it hit it about twelve 
inches from the front of the fender. 

Q. Therefore, the front end of the fender was not struck f 
A. No, sir; it was struck on the side. 
Q. Can you state whether or not the bu1nper to the Baptist 

car was injured 1 
A. No, sir, it was not. 
Q. The car had a bumper on it, did it not¥ 
A. Yes, sir. 
Q. Was the headlight to the Baptist car injured outside of 

the bulb? 
A. Nothing but the bulb. Of course when the fender was 

bent, that threw the headlight out of focus. It was thrown 
off, but it was not broken, and we used it on the car. 

Q. "\Vas the glass broken out of the headlight~ 
A. No, sir. 
Q. "\Vas the radiator broken in any 'vay ¥ 
A. No, sir. 

~{r. Settle: Your Ilonor, this is leading. 
The Court: I think, myself, that it was lead­

page 287 ~ ing·. 
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By Mr. John I-Iutcheson: 
Q. J\llr. Park, how long have you been 111 the automobile 

business7 
A. Fourteen years. 
Q. You have driven cars that fourteen years, I suppose T 
A. Y·es. 
Q. Have you ever been in automobile wrecks1 
A. Yes, sir. 
Q~ I-Iave you made any practicing of repairing wrecked cars 

and getting up wrecked cars 
A. Yes, sir. 

By the Court : 
Q. Going to the scene of the wreck, yourself personally? 
A. I have been to several, yes., sir. 

By 1\Ir. John Hutcheson: 
Q. You did see the Grant J:llaulknei· car, did you not? 
A. Yes, sir, I saw the Grant Faulkner·car after it was pulled 

into n1y garage. 
Q. You have also been to the scene of the wreck? 
A. I have been up there, but I didn't go to the scene of the 

wreck. 
Q. From viewing the Grant Faulkner car and from vie,ving 

the Baptist car, could you state whether or not one car ran 
into the other one? 

page 288 ~ 1\:I:r. !lodges: I don't think that he is qualified 
as an expert. 
The Court : On wrecking cars, I agree with you. 

The objection is sustained. 
1\ir. John Hutcheson: I call your attention that l\1:r. Car­

penter was in the automobile business-
The Court: (Interposing.) lVlr. Carpenter sajd that he 

visited the scenes of 175 wrecks, and this man stated that he 
had not seen but seven. If you can show tha.t he visited fifty 
wrecks and helped nwve the wrecks, or superintended them, 
I will let him testify. You can save the point and put it into 
the record what he will say. 

:Nlr. ,John Hutcheson: Did you say how many you have to? 
vVitness : No, sir. 
The Gourt: Have vou been to tha.t many f 
Witness: Fifty? "' 
The Court : Yes. 
vVitness: I don't know. 
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The Court: I mean superintending· the active moving of 
the wreck. 

Witness: I 'vould say in fourteen years that I .have been to 
forty or fifty wrecks. 

'fhe Court : And superintended the moving of them? 
Witness: Yes, sir. 
The (jourt: And examined the cars where they were hit, 

then and there f 
page 288 ~ Witness: Generally getting up and repairing 

them. 
The Court : I think he is qualified. 
Mr. John Hutcheson: .,V e take this view, that there is no 

such thing as an expert on automobile wrecks, and in view of 
the fact that we objected to Carpenter's testimony we with­
draw this line of questions. 

The Court: All that Mr. Park states .as to wrecks is stricken 
from the record. 

By ~Ir. ,John Hutcheson: 
Q. You saw the Grant Faulkner car¥ 
A. Yes, sir. 
Q. Was the front of that fender bent or dented in, in any 

wayY 
A. Yes, sir. 
Q .. That is which fender~ 
A. Both fenders were-both front fenders were bent on 

Grant ],-a.ulkner's car. 
Q. Bent in the front f 
A. Yes, sir. 
Q. Was the bumper bentY 
A. Well, the bumper, it looks to me, was pulled -out on the 

-right side and bent back some on the left side. 
Q. Do you remember whether or not the automobile tires on 

the left front wheel of the Grant F'aulkner car was punctured Y 
A. I couldn't say. 

page 289 ~ Q. Do you remember whether or not the left tire 
on the Baptist ear was injured 7 

A. No, sir. 
Q. You don't remember? 
A. I don't remember. 
Q. You made a complete repair job of the Baptist ca;r Y 
A. Not complete ; we are not equipped to do some body 

work, and I estimated what that work would be. 
Q. Have you on your bill a tire or tube, or a charge for 

patching the tire on the Baptist car "I 
A. No, sir. 
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Q. If the tire on the Baptist car had been injured, would 
it have been on tha.t billY 

Mr. Hodges: If your Honor please, we object to that tes­
timony. The bill that he is introducing here is a memorandum, 
and because it does not carry a tire it has nothing in the 
world to do with what happened out in the country at a wreck 
that he never went to and knows nothing about. 

The Court : Sustained. 

By Mr. John Hutcheson: 
Q. Did ·any one do any repairing ·Or work on the car except 

·what was done at your garage' 
A. At this wreck? 
Q. At this wreck¥ 

A. I don't know whether anything was done 
page 290} to the car before it was brought into my garage, 

or not. 
Q. It was brought into your garage that nig·ht ¥ 
A. Yes, sir. . 
·Q. And you do not have on your bill any charge for repair- . 

ing a tire, tube, or for a new tireY 

The Court: I sustained that. 

By 1\Ir. John Hutcheson: 
Q. What was the body injury f 
A. Two dents on the left side of the body on the door ; one, 

I think, is just below the door, probably a little back-a small 
dent. 

Q. You say you made an estimate of the cost-

The Court: (Interposing.) I do not think I will let you 
go into that. You can ask what was the matter with it, but 
not what it cost. 

By Mr. John Hutcheson: 
Q. Wl1at was the shape of that injury? 'Vas it a sharp in­

dentation! 

Mr. Settle: \Ve object to it as leading. 

Bv Mr. John Hutcheson: 
·Q. Wha.t was the extent of the injury to the body¥ Was· it 

severe or light¥ 
A. It was a light injury. 
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page 291 ~ CROSS EXA~1INATION. 

By Mr. Hodges: 
Q. Mr. Parks, will you let me have that memorandum just 

·a minute~ What is a fly wheel housing on a Ford automo­
bile? 

A. A fly wheel housing· on a ].,ord automobile is a piece of 
casting or malleable iron around the fly wheel. 

Q. You are quite often called upon to put these in },ords, 
are vou not~ A: Yes, sir. 

Q. Whenever yol.1 break a fly wheel housing, isn't that a.n 
indication that the car is struck from the front and the radius 
rod broket 

A. No. It can be hit anywhere in the front wheel, or any­
where that holds the radius rod. 

Q. It can be bit anywhere in the front wheel or any,vhere 
that holds the radius rod, and that breaks the housing·~ 

A. Y·es. 
(~ Doesn't take a very severe blow to break the fly wheel 

housing on a Ford automobile? 
A. Well, it don't take such a hard blow. 
Q. I will ask you this: Your testimony is that the lick went 

in twelve inches fron1 the front of the fender, right over the 
top of that wheel on an angle; 'vould that be sufficient to 
break the fly wheel housing Y 

A. It hit this wheel here and hub; it hit right over the top 
of the wheel, and carried it back, the wheel, a 

page 292 ~ piece. 
Q. And you tell the jury that that is where, in 

your opinion, it hit, and yet, ·at the same time, the fly wheel 
housing under here was broken by the radius rod pushing it 
back1 

A .. The radius rod is fastened here and here (illustrating); 
a lick on this wheel right there will break the fly wheelllous­
ing. 

Q. All right, sir. 1\tir. P·ark, if Grant Faulkner's car had 
hit this car on that angle, sufficient to break the housing in 
the Baptist car, wouldn't it also have broken the housing in 
the Grant Faulkner carf 

A. Yes. 
Q. vV as the frame in the Baptist car broken¥ 
A. No, sir. 
Q. It is apparent and fron1 evidence here, and we wi1l use 

this (model) a.s the Grant Faulkner car coming east towards 
Boydton, and this is the Baptist car g·oing west towards 
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~Clarksville;_ that tl~e blunt. of the lick on the Grant Faulkner 
car is on the frame just below th~ left front. door, where- the 
frame is sprung. in·. .I will ask you j.f tl,los~ ~i.\rs were meeting 
'each other in the rdad, the Grant Faulkn'er car had n;m into 
the front of the Baptist. car, it. could h3;ve ·gotten the. blunt 
'of that blow on the lefthand side opposite the front door 1 

A. What was your question f _ 
Q. I-1;-er.e is the Baptist. car,. and we 'vill tak~· thi$ 

page 293 ~ ·as the Grant Ft\ulkner car (illustrating) ; if the 
Grant Faulkner car had run into the Baptist car 

'on the angle yp'u j1,1St. des·cribed, please te.ll the j1,1ry how the 
blunt of the blow to the Faulkner could liave been on the left 
·side opposite the door sufficient to be:p.d the fr.a.nl~ "1 . . . 

A. X think a lick righk in here like that would bend this 
'car back in here the sanie as that. ,, .. . 
. Q. SJippose. thi~. wheel ·and ·axle are not bent back there, 
what would you say? 

A. This wheel and axle would be bent and the lick would be 
more on the end, which would cause the frame to bend. 

Q. ~uppose ~t sJ~ows fl pl_~ce where the blunt of the blow has 
·been there, then fell the jury ·how you would get it~ 

. ~Ir. John .I-Iutchesoi~: Y oi.1 _reni.enib~r yesterday In Mr. 
Carpenter's cross examination- . , 
_ . The Court: (Interposing) I think the view of the. car would 
permit these questions~ . . 
... ~fr. John Hutcheson·: ~ir. Carpenter testified that the blow 
on the side of the door was caused by a. downward lick. 

The Court: The jury has seen the car. The car itself is in 
evidence, and I thiilk the questions are proper. 

By ~Ir. Hodges : . . . . · 
Q·. lYir. Park, it is a fact tlult the Ford frmne is square be­

hind that to re-enforce pieces irt the middle 1 
A: .Square? 

page 294 ~ Q. J.t is a. four-piece frame-envelope shape? 
A. 'rhe frarne is he),'e (illustrating) and crosses 

over there, and the rnotor is f-~ste~ed. al011g aboilt there (il­
lustrating·), and there is another across th(n·e. 

Q. How rnany cross 1nembers ~ 
A. Three~ 

1 Q. ~Yh~n YC?u. bend this side of the frame, you necessarily 
have to bend tlus side, too' 
.. A~ Not necessarily, but it can be done. Here is a. cross mem­
ber here (marking on paper) ; you can bend the frame between 
the cross Inembers. 
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Q. It takes a very severe blow to bend a frame, don't it Y 
A. Right much of a blow. 
Q. }ffr. Park, you run the g·arage yourself across the street? 
A. Yes. 
Q. You were in Boydton or around here during the former 

trial of this case, were you not Y 

The Court: Tell him when the case was tried. 
lVfr. Hodges: I don't remember. 

A. I was here the last time when they started to try it. 

By J\ifr. Hodges: 
Q. Were you here when they tried it about July, 1932Y 
A. I don't know whether I was, or not. 
Q. This is the first time you have testified or have been in 

the caseY 
A. Yes. 

page 295 ~ RE-DIRECT EXA1\1INATION. 

By Mr. John Hutcheson: 
Q. Mr. Park, 1\1 r. Hodges asked you .if it was possible for 

the Baptist car t{) hit the Faulkner car and the Baptist car 
fly wheel housing to break and the Faulkner fly wheel hous­
ing not to break; what was your answer? 

A. Was it possible for one fly wheel housing to break and 
not the other 1 

Q. He said if the Baptist fly 'vheel housing was broken, 
doesn't it necessarily follow that the Faulkner fly wheel hous­
ing would have broken Y 

A. In a lick of that kind I think the fly wheel housing on 
both cars would break. 

Q. Did you examine the Faulkner car before it was take·n 
away from you with respect to the dent in the lefthand door 
and the frame of the carY 

A. I saw tha.t the door was bent down and a lick on the side, 
and the car was torn all to pieces. 

Q. Mr. Hodges made the statement that that was a lick in 
the side that bent the frame ; couldn't it be just as possible 
for that to be caused by turning over in the road Y · 

A. I would say a. lick in the frame-that the frame was 
. bent from the lick and not from turning over. 

Q. You couldn't tell from which way the lick was received 1 
.A. The lick on the Faulkner cart 
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Q. Yes. 
page 296 } A. It looks to me as if the Faulkner car was hit 

on the left front" fender, more on the end, than the. 
Baptist car. 

Q. Isn't it possible if it was hit on the end that that lick 
would have sprung the frame opposite the door? 

A. Sprung the frame at the door? 
- Q. Opposite the door? 

A. It would have sprung the frame a little to the front of 
the front door-about the end of the front door. · 

Q. Wha.t I am getting .at, isn't it possible for the lick on 
the front of the Faulkner car to have sprung the frame of 
the :H'a.ulkner car where it was? 

A. Yes. 

RE-CROSS EXAMINATION. 

By Mr. Hodges: 
Q. Mr. Park, when did you repair the Baptist car? 
A. Sometime about June. ·~ 
Q. Was this bill made at the time you repaired it¥ · 
A. That is a copy of the bill. 
Q. tT une 26, 1931 ; is that the time you repaired it f 
A. Probably we repaired the car a few days before that 

time. 
Q. ::1\Ir. Park, do I understand you to tell the jury that if 

the Faulkner car has a dent in just unde·r the front door on 
the side, indicating· that it was caved, that it ·could have been 
caused by hitting tlu~ frame¥ 

A. If it was hit on the front end of the frame. 
Q. But that would not give a view of the lick 

page 297 } in the side T 
A. I don't say a lick on the front would give a 

view of the lick on the side, but it would bend the iron in. 
Q. It would buckle f 
A. Yes, sir. 

W. G. BAPTIST, 
the defendant, being duly sworn, testified as follows : 

Examined by Mr. Sterling Hutcheson: 
Q .. Mr. Baptist, you were not present when this· accident oc-

curredf 
A. No, I was not. 
Q. Where were you? 
A. I was at home or down town. 
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Q. When did you go to the scene of the accident Y . 
A. As soon.as I received~ mes~ag~ th~t. ~orne on~ brought 

to me-l didn't see them, but they told me at. the drug store 
my 'vife sent for :riie to come u:ti near Finchley, tliat they had 
had a wrehk: • 1 

·Q. Was that th~t night~ 
~· It was tha.t night . . . . . . - . . . 

. Q. Did you make an exanlinati~n of the s~ene of the accident 
and of your automobile tl~at night~ 

A. I did. ~ 
Q. Did you make a~y ·examin~tion later f . . 
:A. After it 'vas brought h~·re ~o the garage. . . 

Q~ I meai1 a1i exa1nination of the scene 
page 298 ~ A. Yes, I went back Sunday, too. 

Q. Who was 'vith you Sunday, or who examined 
it when you were there Sunday~ 

A. Mr. Bishop and ~ir. ~Iarvin Bales 'vere 'vith me. I 
don't know whether they went up Sunday or not. . 

Q. Mr. Bishop testified that :he made s01ne :rp.easure~ents; 
were you present 'vhen those measurements were made! 

A. Yes, sir. . .. , 
Q. Who else measured it or stepped itt 
A. ~Iv brother. 
Q. ~Ir. E. L. Baptist f 
A. Yes, sir. . . . 
Q. Were you present at that time? 
A. Yes: . . . -
Q: W~re the mea~~rements rriaae by. these gentlemen, ~r~ 

E. L. Baptist and ~Ir. Bishop, made witl~ respect to the marks 
which you saw immediately after the accident~ 

A. Yes, sir: . . . . . · l , 

Q. Please tell the jury '\vhat you saw in the road after the 
accident, if anything f . . . . 

A. T~e first thing I .~d V.~hen I went the~e-of course I 
went there to see if my people were all rig·ht, and I kne.w thl!-t 
they were because I had a message saying that they were not 
hurt. Then I went down and looked at the car on the south 
side of the road, and then went back to where they said the ac-: 

. cident occurred.. ~ey had so~e Iig·hJs. there, 
page 299 ~ flashlights, and you could see where the cars went 

together and the ".,.heels went down in the road 
~nd t~ey_ made ~ dent in the road .. rhen 'Ye ~I so no.tieed, and~ 
In fact, as I sa1d, my brother n1easured It, that my Gar wa~ 
about seven feet, or, that is, it wa.s at least three feet to the 
north of the center of the highway. 

Q. North of the center of the highway Y 
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A. Yes, sir. 
Q~. vVhich side of your car was three feet to the north 1 
A. The left. 
Q. The left side of your car was three feet to the north of 

the center? 
A. Yes, sir. 
Q. If ow could you tell that~ . 
A. From where the cars went together and it made the dent 

in the road, you could track to where my car went as plain as 
my hand. . 

Q. You could trace the marks from where the dent started 
to where your car was 1 · 
• A. Yes. 

By the Court: 
Q. To where your car was then? 
A. Yes, sir. 

By 1Ir. Sterling Hutcheson: 
Q. Your car was there then 1 
A. Yes, sir. 

Q. And had not been moved t 
page 300 ~ A. It had not been moved. 

Q. And you traced it with a flashlight Y 
A. With a flashlig·ht, and lantern, too, I believe. . 
Q. Mr. Baptist, was any work or repairs made on your au­

tomobile after the accident before it was brought to the garage 
of Park ~Iotor Company, at Boydton? 

A. There was not. 
Q. ,\t.hen it 'vas brought to the Park Motor Gon1pany, was 

it. in the smnc: condition that it was immediately after. the co1· 
lision 1 

A. Yes. 
Q. Please tell the jury just what dan1age your automobile 

received in this collision 1 
A. The leftl1and wheel was torn down, or broken in, and 

the lefthaud fender was torn to pieces, and I think the back 
fender was. The axle was bent-

Q. (Interposing) V\Thieh side 1 
A. The left side. 
Q. The fender on the left side 1 
A. The left side. 
Q. '\Vas there anything else injured about your car 1 
A. I don't think there was. I think the axle was bent. I 

think that was all I could see. 
Q. Did you examine it pretty closely Y 
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A. Well, I did in a way. I just looked at it. I didn't get 
down and look under it. I just looked a:t it. 

·page 301 ~ Q. What part of the left front fender was 
struck? 

A. About twelve or fourteen inches from the front end of 
the left fender. 

Q. How far would that put it from the hub of the left front 
wheelY · 

A. Nearly over the hub. 
Q. Was the front part of your left front fender injured in 

a·ny wayY 
A. The left front fender? 
Q. The front end? 
A. No, it was not. 
Q. Were your headlights injured T 
A. No, I don't think that they were. I am pretty sure that 

they were not. 

~Ir. Sterling Hutcheson: Now, if your Honor please, we 
desire to .ask J\fr. Baptist some questions with respect to the 
ownership of this automobile, a.nd I think that they should 
not be asked in the presence of the jury, in view of your 
Honor's ruling. 

The ·Court: All right; retire to your room, gentlemen. 

- Note: The jury retired from the courtroom. 

J\1:r. Sterling Hutcheson: vV e a.re not suggesting that the 
jury leave. 

The Court: No, but they will probably object to the testi­
mony and I will sustain it if it was as before. 

J\tlr. Sterling Hutcheson: You testified yester­
page 302 ~ day, as well as I recall, that this automobile is 

registered in your name a.nd that the license was 
issued in your nan;te. 

Witness : Yes. 
Mr. Sterling Hutcheson: Was that the case in June, 1931 Y 
Witness: Yes, sir. 
Mr. Sterling Hutcheson: Please state how you acquired 

title to this automobileT 
Witness: Well, I think I stated before that the car was 

really a present to my wife. 
Mr. Sterling· IIutcheson: From whom Y 
Witness: From her brother. 
}fr. Sterling· Hutcheson: Who was heY 
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Witness : B. 0. Come, in Richmond. The car was given to 
her, I think, in 1929, Christmas, 1929, but of course we all 
used the ear, used it as a family car, and I hardly ever used 
the car myself. I have never used the oor without asking my 
wife or my daughter. I didn't know when they wanted to use 
it, and I didn tt want to keep them from using it if they wanted 
it. . 

Mr. Sterling Hutcheson: The car was registered in your 
name? 

Witness: Yes, sir. 
Mr. Sterling Hutcheson: But it was given to your wife by 

her brother? 
page 303 } Witness: By her brother. 

Mr. Sterling Hutcheson: She claimed it as her 
automobile 7 

Witness: Well, I don't know. She always used it. 
Mr. Sterling Hutcheson: I believe Y9U stated you hardly 

ever used the automobile yourself without asking her? . 
vVitness: No, because I had another car ·and used that. 
~fr. Sterling Hutcheson: S'o then this automobile was used 

almost exclusively by Mrs. Baptist and the other members of 
the family? 

Witness: Yes, sir, more so than by anybody else. I didn't 
use it very ()ften and I didn't come down there today in it; I 
had to get somebody else to bring me. 

Mr. Sterling I-Iutoeheson: Mr. Baptist, are you able to ex­
plain why this automobile was registered in your name? . 

Witness : Well, I don't know that I am. I had a ear, an 
old car, and it was not any use to me, and Mr. Come phoned 
me, or I knew that they were going to give this car to my wife, 
and I had no use for the old car, and I said tha.t they had 
as well let it g·o in for what it was worth, and I didn't know 
what they would get for the old car or what they were allowed 
for the old car. I didn't know about the trade being made 

until he told me. 
page 304 } Mr. Sterling Hutcheson: Who attended to the 

registration of the car and the license Y 
Witness: I got Mr. Park to do it. 
:1\'Ir. Sterling Hutcheson: Was Mr. Park the dealer from 

whom it was bought? 
·witness : :Yes, sir. 
Mr. Sterling Hutcheson: And he look~d after it? 
Witness : Yes, sir. 
~fr. Sterling Hutcheson: Did you ever tell your wife in 

'vhose name the ear was? 
Witness: It was sent up there 'vith a card on it from ·her 
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brother. ~Ir. Park drove it up there one morning before she 
got up, and when she got up it was sitting in the yard with a 
card on it. · 

Mr. Sterling Hutcheson: Do you know whether Mrs. Bap­
tist ever knew that this automobile was registered in your 
name? 

Witness: Certainly she kne'v it 'vas reg·istered in my 
name. 

Mr. Sterling Hutcheson: You think tha.t she did 1 · 
Witness: I don't know that she did. I don't· remember 

her ever asking. : 

The Court: Do you object to that line of testimony? 
lVIr. Hodges: ·Yes, sir. 
The Court: State the objection. 

~Ir. Sterling I-Iutcheson: There is one other 
page 305 ~ matter I overlooked. On this night in question, 

. · was 1vl'iss 1\{arjorie Baptist, or any other occupant 
of this automobile, on any business of yours Y 

Witness: No, sir. 

The Court: · State your objection. 
Mr. Hodges: ~{ay we ask him a. fe\v questions before we 

do? 
The Court:· Yes. 
~Ir. S'terling· Hutcheson: It seems to me that they ought 

to state their objection if they object to this line of questions, 
without cross examining. 

The Court: Possibly you had better do that. If I rule it 
out, I don't see why you should cross examine him. State your 
objection. 

Mr. Hodges: Vle object on the ground that the car had been 
bought and registered in 1\fr. W. G. Baptist's name in 1929, 
and again in 1930, and again January 1, 1931, and he was 
required to 1nake an affidavit of ownership to secure title 
therefor, and he was held out to the public under that regis­
tration, and he is estopped to deny this, and he furnished a 
part of the purchase price for the car. 

The Court: State your objection to the agency question. 
~fr. Hodges : We further object to it on the ground that 

under the · fa1nily · pttrpose doctrine of Virginia. you do not 
have to prove specific agency a.t the instant of the 

page· 306 ~-accident, hut -the evidence of the defendant him­
self, and as shown in the record, is that the car 

was maintained by the defendant for the use of himself and 
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his family and n1embers thereof at their will and pleasure, 
and that he could not at this place deny the agency; and, fur­
ther, if it please the court, for the reason that no denial of 
ownership of the car was asserted by the defendant until after 
more than one year from the instant of the injury herein 
complained of, and the statute of limitations had run on the 
cause or action, and after which time anybody else that might 
have been made a party could have ·been made a party to it. 

The Court: Objection sustained, and take an exception. 
~fr. Sterling· Hutcheson: Exception. 
The Court: For what reason 1 You had better get your 

record straig-ht. 
Mr. Sterling Hutcheson: Our grounds of exception a.re that 

the family purpose doctrine is not the law of this state, and 
that the actual agency must be shown, and it must be shown 
tha.t the· ag-ent was acting within the scope of her ·employment 
a.t the time of collision; that the certificate of registration is 
not conclusive evidence of ownership of the automobile; that 
the defendant, prior to the trial of this case and within proper 
time, ofi'ered to file au affidavit denying such ownership, which 

the court denied hhn to do, and that the plead­
page 307 ~ ing·s contained an affidavit filed by the defendant 

denying that the operator of the automobile was 
his agent or acting within the scope of employment or of 
agency for l1im at the tin1e of the collision; and for other rea­
sons apparent in the record, pleadings and evidence in this 
case. · 

The Court: Are there any other questions you want to ask 
this gentlen1an before the jury comes baek~ 

J.\iir. Hodg·es: Yes, sir. 
:Nir. Sterling llutcheson: In view of the fact that you have 

excluded the evidence, I d01 not see any object in cross ex­
amining him. 

The Court: Do you object to it? 
Nfr. Sterlin~ flutcheson: !f they tnake hhn his witness. 
The ·Court: I do not think it proper to examine the witness 

on what I ruled out. It may be error. 
lVIr. Sterling- Hutcheson: If you think it error, we will 

'vithdraw it. 
The Court: No; I think it would be error if I allowed it in. 

Note: The jury returned to the courtroom. 

GROSS EXA~IINATION. 

Rv l\Ir. Settle: 
·Q. l\:Ir. Baptist, the car which your daughter was driving at 

I 
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the time of the collision with Grant Faulkner was 
page 308 ~ purchased from Park :Motor Company, or from 

Mr. Park, who just testified in this case 7 
A. Yes. 
Q. And that was in 1929 t 
A. I think it was in 1929. 
Q. 1\fr. Baptist, didn't you testify in the first trial of this 

ease that the steering gear of your car and the axle, the front 
axle, was bent, and the left front wheel was broken off, and 
that you would not be positive that the headlights were not 
broken? 

A. I did. That is right. 
· Q. Mr. Baptist, when you testified previously, or in the pre..: 

vious trial of this case, you did not testify about the marks 
up there in the road which you now testify 'vere made by the 
cars when the wheels were broken off, did you Y 

A. I should have. Maybe I wasn't asked that question. 
Q. Isn't it a fact that you did not testify to it Y 
A. I don't remember. 

RE-DIRECT EXAlVfiNATION. 

By l\1r. Sterling Hutcheson: 
Q. Mr. Baptist, he asked you about that headlight: You 

were asked if the left headlight was injured. Do you recall 
just what you said? 

A. I s'aid I was sure that it was not, but I would not say 
positively it was not. I was not sure that the headlight was, 

but in answering his question I couldn't say tha.t 
page 309 ~ said that it was not injured, but I am pretty posi­

tive it was not. 

By the Court: 
Q. That is your answer now? 
A. Yes, sir. 

By Mr. Sterling Hutcheson: 
Q. Mr. Baptist, when you bad the automobile repaired by 

Mr. Park, 'vhat were your instructions to him with respect 
to the amount of repairs that he was to do? In other words, 
was he to do what was necessary to repair the car: 

A. I told hin1 to do what was necessary to repair the car. 
Q. You paid for the repairs and settled by that bill, didn't 

you? 
A. Yes. 
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· Mr. Sterling Hutcheson: The defendant rests at this time, 
and we indicated yesterday that we thought it would be well 
for the jury to view the scene of the aceident. 

The ·Court: Don't put this in the record. Do you know 
the place up there very well. 

A .r uror : I believe not. 
'l,he Court: I will let the jury go up there with the sheriff, 

and we ean work on the instruetions while they are there. 
Mr. ·Hodges: We would like to introduce Qne 

page 310 } more witness in rebuttal. 
The Court : Finish your evidence, and then I 

'viii send them with the sheriff. I. will not let any of you go. 
You rest your evidence with that exception. The motion for 
a view is granted. 

MISS SALLIE STEBBINS, 
a witness on behalf of the plaintiff, in rebuttal, being duly 
sworn, testified as follows: 

Examined by Mr. Settle: 
Q. Did you report the evidence in this case at the first trial 

thereof for the plaintiff? 
A. Yes, sir. 
Q. Have you your original stenographic notes with you Y 
A. Yes, sir. 
Q. Please refer to your notes of the evidence of Hiawatha 

Towls, and state whether or not this question was asked him 
at the first trial of this case: ''Are you able to tell the jury 
'vhich side of the center line of the road Mr. Baptist's car was 
on?" 

A. Yes, sir, I have it rig-ht here. 
Q. Read his answer? 
A. ''A little bit on his side.'' 
1\Ir. Sterling Hutcheson: Where was it-on cross examina­

tion? 
page 311 } Mr. Settle: Direct examination. 

Witness: Direct examina~ion, a little after the 
·beginning. 

By 1\tlr. Settle: 
· Q. Now, please state if this question was asked him: ''After 

the collision, what did you see next 7" 
A. Yes, sir. 
Q. What was his answer? 

Mr. Sterling Hutcheson: If your Honor please, before 
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proceeding further, the defendant would like tO' state this~ 
that if this is an effort to impeach Hia,va.tha Towles, no 
ground was laid for it. 

The Court: I disagree with you; the foundation was laid. 
1\ifr. Slerling· Hutcheson: Your Honor overrules the objec­

tion? 
The Court: Yes. 

· Mr. Sterling Hutcheson: Exception .. 

By ~fr. Settle: 
Q. Read it? 
A. "Another car came along and hit the Faulkner car." 
Q. Continue to read? 
A. "Did it stop'" "No, sir, it ran into it and hit the bumper 

or fender, and he got out of there and ran and 
page 312 ~ stepped down on it.'' 

By 1\!Ir. Sterling I-Iutdieson: 
Q. 'Viii you read that over 1 
A. "Another car came along and hit the :B.,aulkner car." 

"Did it stop¥" "No, sir, it ran into the car and hit the 
bumper or fender, and he got out of there and ran and stepped 
down on it." "\Vhat kind of car?" "I don't know." "Do 
you know who it was?" "No, sir." 

By Mr. Settle : 
Q. That is the part I 'vanted right there. Please state if 

this question was asked him: "Miss Baptist's car, after the 
collision, where did it go?'' 

A. Yes, sir, I have that. 
Q. R-ead his answer and continue? 
A. "It came towards me and then made a. curve to the 

right.'' 
Q. Continue to read. 
A. ''How far did it go?'''' About thirty yards, maybe more 

and maybe less." "To the lefthand side?" "Yes, sir." 

The Court: Any questions, gentlemen 1 
Mr. Sterling Hutcheson: Yes, sir. 

CROSS EXA~1INATION. 

:By 1\Ir. Sterling fiutcheson: 
Q. l\iis·s Stebbins, how manv cases have you reported 1 
A. This is the only case I have ever reported. I have re­

ported .all three trials, though. 
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Q. All three trials V 
A. Yes, sir. page 313 ~ 
· Q. That was the first trial? 

A. Yes. 
Q. ·The June trial? 
A. Yes, but I have had a year's experience in legal steno­

- graphic w·ork. 
Q. This trial in June was the lfirst you had taken, was it 

not? 
A. Yes, sir. 
Q. You said you have had a year's experience in legal steno-

gr.a.phic work; where was that you had that experiencef 
A. In 1\{r. Settle's office, in South Boston. 

The Court: Put it ~£cKinney & S'ettle. 
Witness: ~iciGnney & Settle, in South Boston. , 

By :ftfr. Sterling Hutcheson: 
Q. What do you term legal stenographic work 1 
A. General work in a law office, writing bills and taking 

depositions; I have taken depositions at times, but just gen­
eral office routine. 

1\Ir. Sterling Hutcheson: That is all. 

page 314 ~ C.IfARLES CARTER (·Colored), 
a witness on behalf of the plaintiff, reealled, tes­

tified in rebuttal as follows: 

Air. Hodges: If your Honor please, I n1ove the court that 
Charlie Carter be required to stand at the place where he 
stood that night when he saw the accident. 

The Court: It is not proper. 
1\Ir. Hodges: It is to let him stand where he was to let them 

see. 
The Court: It is in1proper, and the motion is overruled. 

By l\{r. Hodges : 
Q~ Charlie, have you today been to the point with me where 

you stood on the night that you saw the accident between these 
cars? 

A. Yes, sir. 
Q. "'\Vho went with you and me? 
A. ~Ir. Hodg·es and tha.t n1an standing over yonder. 
Q. l\{r. Smithson f 
A. Yes, sir. 



246 Supreme Court of Appeals of Virginia. 

Q. The Deputy Sheriff? 
A. Yes, sir. 
Q. Where is that .spot Y 
A. Right on the old highway just a few steps· off, right on 

the bank. 
· Q. In that field Y 

A. In the field where the soil was taken off. 
page 315 ~ Q. Just this side of the piece of woods opposite 

where the accident happened Y 
A. Yes, sir. 
Q. The two highways are parallel f 
A. Yes, sir. 
Q. Did you point out to Mr. Bernard Smithson the point 

where you stood and saw the accidentf 
A. Yes, sir. 
Q. Can you see the accident from the spot where you 

stoodf 
A. Yes, sir. 

CR08S EXAMINATION. 

By Mr. John Hutcheson: 
Q. Yesterday you testified that when you saw this Baptist 

car coming, and when you heard the collision, that you ·were 
half way between Liberty Church and Finchely; is that a 
factY 

A. Yes, sir. 
Q. And that you were in the old road f 
A. Yes, sir. 
Q. And that you were on the t·op of the second little rise 

from Finch ely 1 
A. Yes, sir, the second rise is exactly right. 
Q. You go doWn from Mr. Jeffress' store, and then you go 

up a hillY · 
A. That is right. 

• Q. And then you go down a little bit more and come up 
another hill? 

page 316 ~ ... !\.. It goes down the hill from Mr. Jeffress' 
store and takes the next little rise, and on that lit­

tle rise was where I was in the edge of the .field where the 
soil was taken off. 

Q. Yon were standing in the road on that rise Y 
A. In the edge of the field where the soil was taken off. 
Q. And yon ~nid from that point you saw these two <!.ars 

run together, the Grant Faulkner car and the Baptist' carY 
A. I didn't say I saw the cars run together. I say you 
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could see there from where I was standing,. and if I had been 
paying attention the way the car was going, I could have seen 
it, but I told you I wasn't paying that much attention, but 
I saw the reflection of the light. 

Q. Didn't you say yesterday you saw the two cars r~ to­
gether? 

A. No, sir. 
Q. Do you deny you said yesterday you saw them run to­

gether? 
A. I didn't say I saw them run together. 
Q. Didn't you say you saw the Baptist car just as the two 

cars run together 7 
A. No, sir, I didn't say that. 

RE-DIRECT EXAMINATION. 

By Mr. Hodges: 
Q. In order that the jury may understand 

page 317} (some of these gentlemen know where you were), 
it is near where the two roads come together, 

where the soil was taken out! 
A. Yes, sir. 
Q. You 'vere out on that soil ground f 
A. Yes, sir. 
Q. And you -could see straight down the road 7 
A. Yes, sir, straight down the road. 

RE-CROSS EXAMINATION. 

By Mr. John Hutcheson: . 
Q. I do not believe that this testimony makes any differ­

ence as he did not see the cars. I do not understand the intent 
·of it, but I want to place him exactly. The old road and the 
new road curve. right at Mr. Je.ffress' store? 

A. Yes, ·sir. 
Q. A considerable little distance, a still older road which 

used to go to Finehley runs into the old road that you were 
in; isn't that a fact, and there is a path coming out from Mr. 
Creedle's store right to this old road you were walking in; 
isn't tha.t a fact 7 

A. Sure, there is a road comes from the ga.te to the old 
highway. 

Q. You were on top of the hill nearer to the .c.hurch than 
this road was that comes out from FinchleyY 

A. Nearer to the church 1 
Q. You were nearer back to the church than that road Y 



248 Supreme Court of Appeals of Virginia. 

A. Right on top of that little rise. 
page 318 ~ Q. There is a. branch there? 

A. There is a branch in the bottom and this old 
road comes across there and into the old high,vay. I was in 
the road that comes out from Finchley, and standing on top 
of the rise where the soil was taken off. 

Q. Y 9u were in the old road¥ 
A.· No, ·sir, not exa-ctly. 
Q. Didn't you say yesterday yon were· coming down the ·old 

road from Libertv Church? 
A. I said I wasw coming down the old road. 
Q. Now, you say you were out of the road f 
A. Now, it is natural a person would step out of the road 

to relieve themselves. 
Q. Where were you~ 
A. Coming down by the old highway, coming from Liberty 

Church, and I stepped out of the edge of the road and right 
where this old road and the good road they are pretty nea.r 
level on that rise. 

Q. You s·aid you were three hundred yards from that curve ; 
when the Baptist car came around the curve, you were about 
three hundred yards? 

A. I said when I first saw the car it was about three hun­
dred va.rds from me. 

Q. Where did you first see it 1 
A. Coming around the curve at Mr. Jeffress'. 

Q. Had it gotten into the curve when you first 
page 319 ~ saw it 7 

The Court: I think you have gone l1alf dozen times into 
the same thing. 

1\tir. J·ohn Hutcheson: This man has not yet said where he 
was. 

~rhe Court : I think he has. 
Mr. John Hutcheson: "\V e except to the ruling of the court. 

BERNARD SlVIITHSON, 
a witness on behalf of the plaintiff, being duly sworn, testified 
in rebuttal as follows: 

Examined by A-'Ir. Hodges : 
Q. You are an officer of the court here 1 
A. Yes, sir. 
Q. Did you go with ·Charlie Carter and myself out to the 

scene of the accident at the noon hour' 
.A. Yes, sir. 
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Q. Did Charlie Carter point out to you and stand at the 
point where he says that he was standing th~ night the acci­
dent occurred between these two cars 1 

Mr. Sterling :Hutcheson: The only thing· J\IIr. Smithson can 
testifv to is what .Charlie Carter said as to where he was. 
Chariie Carter has testified, and they hea.rd him testify as 
to his location at the time of the accident, and the jury is going 

to have a view of the scene· of the accident. We 
page 320 ~ do not know where Charlie Carter placed himself 

when he went up with Mr. Hodges and Mr. Smith­
son, and we submit the proper way for them to determine 
where Charlie Carter was is 'vhat he said on the witness 
stand. 
. The Court: Yes, but I think they can ask if they could ~ee 
the car from that distance. 

Mr. Sterling Hutcheson: This man said that he was on the 
second rise. 

The Court.: Suppose the jury believ:es that he was in Chase 
City when some one sa.ys that he was in Clarksville? 
. Mr. Sterling Hutcheson: '\Vhy can't the jury determine 
that from Charles Carter's testitnony' 

The Co~rt: They can determine it fron1 Charles Carter, 
but I will let Smithson say whether he could see the car. 

J\~Ir. Sterling Hutcheson: Vve except. . 
The Court: Not from tha.t place, but where the 1nan said 

that he was. 

By J\IIr. Hodges: 
Q. You heard Charlie Carter testify in court as to where 

he was when the accident took place? 
A. ,Just a minute ago. 
Q. Can you tell the jury from the spot you heard him tes­

tify to on the witness stand that you could see the scene of the 
accident¥ 

~:lr. John Hutcheson: \Ve object. 
The Court: The objection is overruled. Exception. 

page 321 ~ A. From where Charlie Carter said the wreck 
happened and where he said that he was standing 

at the road was in plain v-ie,v. 

By :Nlr. liodges: 
Q. From where he said it was Y 
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. l\ .. From where he said he was standing and where the 
wreck occurred. 

Mr .• John Hutcheson: 'Ve move to exclude that. None of 
those points is connected up. ~Ir. Smithson is testifying what 
he testified on the stand. The jury is the sole judge of 
whether he said that he was there. If 1\ir. Smithson can say 
that he went to that point and looked to another point it IS 

evidence, but in this case he is basing his opinion on where 
Charli-e Carter said that he was, and to me it is not clear 
where Charlie Oarter said that he was, and to me it is not 
clear where Charlie Carter was. 

The Court : That is for the jury to pass on. I am letting 
this man's testimony in saying that he could stand at a cer­
tain point and see to another point. The objection is over­
ruled. Save the point. 

CROSS EXAl\tflNATION. 

By Mr. Sterling Hutcheson: 
Q. Did you see a persimmon tree on· the righthand side 

of the highway up there? 
A. Yes, sir; 

Q. Where did Charlie Carter put this aecident 
page 322 ~ with relation to that persimmon treeT 

A. M.r. Hutcheson, I noticed the persimmon 
tree, but I didn 't-I suppose you mean whether it was above 
or below itY 
· Q. Yes . 

.A. I didn't notice that. ThiR is the first time I ever noticed 
the place in any way. 

Q. Then you are not able to say whether he told you it 
was west of the persimmon tree or not Y 

A. I can go and show you about the spot where he said it 
was, but as to pointing out the persimmon tree, whether 
above or below it, I couldn't, no, sir. 

~Ir. Sterling Hutcheson: We still feel, your Honor, that 
the place where Charlie Carter said the wreck happened 
has not been sufficiently established. 

The Court: Save the point. I have ruled on it three times. 
1\tir. Sterling Hutcheson: Yes, sir, but I. don't want to 

lose it. 

The Court : Is there any other evidence? 
Mr. Sterling· Hutcheson: Yes, your Honor. 
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If your Honor please, we have here the stenographic rec­
ord of the trial at the June term, made by Messrs. Phlegar 
& Tilghman, Shorthand Reporters, Norfolk. Miss Stebbins 

has testified heretofore to certain testimony of 
page 323 } Hiawatha Towles, as disclosed by her notes. We 

not care to introduce this· record in evidence, b:nt 
we do do move that we be permitted to prove the rooord by 
1\fr. Phlcgar!' who is here, and read to the jury the steno­
graphic report of 1\rlessrs. Phlegar & Tilghman covering that 
portion of the record as testified to· by Miss Stebbins. I will 
say this, that there is no material d.ifference, but still there is a 
difference, showing that Mr. Phlegar got more of the testi­
mony than Miss Stebbins did. I say its not material, but it 
is rna terial. . 

The Court: If Mr. Phlegar will testify that he took this 
record and that this copy which you have is a correct, true 
a~d accurate statement of his notes, it will be allowed. 

D. ·S. PHLEG.AR, 
being duly sworn, testified as follows: 

Examined by ~Ir. Sterling Hutcheson: 
Q. l\tfr. Phlegar, is this a copy of the record of the testi­

m,ony taken in this case on J nne 29, 1932, by you or by your 
:firm 1 

A. It was taken by .-ne, yes, sir. 

By the Court: 
Q. Is that a correct and true transcript of your notes as 

taken at that ·time, 1\ir. Phlegarf 
A. It is. 

The Court: Go ahead. 
~Ir. Stering Hutcheson: Judge, I never have done this 

before, and I don't know exactly what we are 
page H24 }- suppo8~d to do in getting it in. I would be glad 

for Miss Stebbins· or Mr. Settle to have her notes 
covering this to check it up. 

The Court: I think you can read the testimony. I. never 
saw it done before. 

~Ir. Sterling Hutcheson: I have marked it in pencil there. 
The Court : Just read the section. 1 

~Ir. Sterling l-Iutcheson: At line 1, on page 120, this ques­
tion was asked Hiawatha ·CowleS\. I want to call the court's 
attention that his name is spelled T-o-w-1-e-s. · 
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. '' Q. Now, Hiawatha, are you able to tell the jury which 
side of -the c-enter line of that hard surface ~Ir. Baptist's car 
w·as on when the collision took placet 

A. I guess a little bit on the righthand side. 
Q. On the righthand side~ 
A. Yes, sir." · 

Then on line 17-( there \Vas some other testimony inter­
vened): 

'' Q. After the collision what ·did you see next t I 1nean 
;;tfter the Baptist car had gone and stopped!' 

A. Another cur can1e along and hit. the Faulkner boy's car. 
Q'. "\Vhich way was that car coming from 1 · · 
A. -~.,rOin this \Vay towards Clarksville. 
Q. Did that car stopi · · 
A. I don't know whether he hit the bumper or fender, but 

he scrambled around enough to g·et away, and he 
page 325 ~ stepped down on it. 

Q. What sort of car was he driving! 
A. I coulcfn.'t tell you. 
Q. Do you know who was drivingY 
A. No, sir." · · 

~fr. Settle: She had the same thing, but I didn't read it .. 

Mr. Sterling· Hutcheson : On . page 122, line 23: 

"Q. ~fr. Baptist's car, after the collison, .which way did 
it go-to\vards you? 

A. Yes, sir, straig·ht to\vards me and made a curve." 

Then on page 123, which I think is· the last one, line 11: 

'' Q. How far do you think it went after it struck the Faulk-
ner car? 

A~ I don't knovr, sir, but thirty yards and maybe more. 
Q. How much? · 
A. Thirty S'ome odd yards. 
Q. And· went to the left side of the road f 
A. Y cs, sir.'' 

Mr. Settle: I asked that because he testified today ·thirty 
feet. 
· ·The Court: I noticecl that, tor 
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. A-Ir. Sterling Hutcheson: As I said, this testimony here am­
plifies the testimony. 

By the Court : 
Q. That is correct as to 'vhat he testified tlu~ last time, is 

it, ~{r. Phlegar1 · 
page 326 ~ A. Yes, sir. 

The Court : Swear the Sheriff to take charge of the jury 
and bring them back. Gentlemen of the jury, you will re­
tire with the Sheriff and go to this place. You are in charge 
of the Sheriff, and you will not talk to any one, but may talk 
an1oi1g yourselves. .Be back in a reasonable time. 

~fOTION TO STRIICE EVIDENCE: 

1\IIr. John Hutcheson: The defendant, by counsel, moves 
'the conrt to f:ltrike fr01n the record all the evidence with re­
spect to the condition of the Grant Faulkner automo!bile, 
upon the ground that it appears from all the evidence that 
this nutor.aobile was .n another severe collision after being 
in collision with the Baptist automobile j and, further, that it 
appears that this automobile was moved from the scene of 
the collision, seven 1niles to the to"rn of Boydton, and from 
_thence to Rico~ and again loaded and brought to the town of 
Boydton, some thirty-five miles, and again to Rico and again 
to Boydton, and then loaded and hauled several hundred 
yards to the yard of W. R. Beales, Sheriff, and there ex-

posed to the elen1ents for some· two months, and 
page 327 ~ the jury should be instructed that any evidence 

introduced or conclusions reached bv a vie·w of 
the auton1obile should not be. considered by thein. 

The Court: The n10tion is overruled. 
~fr. John Ifutcheson: The def-endant excepts for the rea­

sons stated. 
/_ -r 
v~ ... -; 

INSTRUCTIONS AND EXOEPTIONS THERETO: 

Plaintiff's Instruction No. 1 (Granted) : 

'' 'fhe court instructs the jury that the law of this state 
is that 'vhere one (who is free from negligence on his part 
contributing to and being the proxin1ate cause of the inju­
ries comp~ained of) sustains injuries resulting in his death 
as the result of the negligence of another, then the estate 
of the p-erson so injured and dying is entitled to recover 
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of the person inflicting said injuries and causing said death a 
sum not in excess of $10,000. And if the jury shall believe 
from the evidence that Grant Faulkner came to his death as 
a result of the neg·ligent operation of the defendant's auto­
mobile, as alleged in the notice .of motion, then they should 
find for the plaintiff in a sum not in excess of $10,000, the 
amount clahned in the notice of motion.'' (Granted, N. S. 
T. JR .. , Judge, 10/28/32.) 

page 328 ~ :Plaintiff's Instr·uction No. 2 (Granted) -
17 6 

_ J'J­
?-3 ..L.a ;; __ ,.-~ ;--- I / X - ) ~ 

· "The court ininstruc1s the Jury fhat the law of this state 
is that where a father maintains an automohile for the com­
fort, use and convenience of the members of his family, as 
well as for the use of himself in his business and for his 
pleasure, and such automobile is driven by members of his 
family with his knowledge and express or implied permission, 
the father becomes liable for any injuries caused by the 
negligent operation of such automo1bile by such members of 
his family." (Granted, N. S. T., JR., Judge, 10j28j32.) 

Mr. Sterling Hutcheson: The defendant excepts to the 
giving of Instruction No. 2 for the plaintiff upon the ground 
:that it does not correctly state the la"T; that the family pur­
pose docrine is not the law in ·virginia; that no agency be­
tween the operator of the automobile and the defendant has 
been shown, nor has it been s·hown that the automobile was 
being 0perated on any business of the defendant or by the 
consent of the defendant at the time; and upon the further 
grond that the evidence is to the effect that the automobile 
is not used hy the defendant iu his business or pleasure, but, 
on tl1e contrary, it is shown that the automobile was not so 
used by tl~e defendant. 

Plaintiff's Instruction No. 3 (Granted).: .,. . CA\·1.-·a-e.- --; 
Vj r~t.--t-·-yri.~"-L 

"The court inst.ructsthe Jury that the 'proximate cause' 
of an injury is that cause which naturally leads to 

page H29 ~ and 1nay have been expected to be directly instru-
m-ental in producing the injury. It is that act 

which directly produced or concurred in producing the in­
jury. It is that cause which is the natural and probable con­
sequence, and the cause wthout 'vhich the injury would not 
ha~e resulted. There may be more than one proximate 
Ct\Use." (Gr~ted, N. S. T., JR., Judge, 10/28/32.) · 



W. G. Baptist v·. Grant Faulkner's A~'r. 255 

Mr. Sterling Hutcheson: The defendant excepts to the giv­
ing of Instruction No. 3 upon the gTound that it is ambiguous 
and it is error for the court to undertake to att-empt to de.tm.e 
proximate cause. 

·Plaintijf1s Instntction No. 4 (Granted):. t · 

~""J -:!' v· J J '-;~ -r·/ r' { r' . 

''The court instrkts the jury that if they find for the plain­
tiff they may award such damages as to them from the evi­
dence may seem fair and just not exceeding $10,000, the 
amount claimed in the notice of motion, a.nd they may direct 
in what proportion the damages· shall be distributed among 
])aniel and Sarah Faulkner, the mother and fath-er of the de­
ceased, and the following named brothers and sisters of the 
said Grant Faulkner: Archie Faulkner, Oscar Faullmer, 
Daniel Faulkner, Jr., Fannie Stokes, Emma Wilkerson, Mary 
Maury, Grace Murphy, Lacy Woody, · Andrew Faulkner, 
Jesse Faulkner. 

''The court further tells the jury that as the above named 
parents and brothers and sisters of Grant Faulk­

page 330 ~ ner are all members of the same class, the jury 
have absolute discretion to determine and say who 

nf the above named persons shall receive the whole or any 
part of such damages. That is to say, the jury may award 
the ·whole of such damages to the parents of the deceased, or 
the whole thereof to the brothers and sisters of Grant Faulk­
ner, or divide such damages among the father and mother 
and brothers and sisters in such proportions or in such man­
ner as the jury may deem proper." (Granted, N. S. T., JR., 
Judg·e, 10/28/32.) 

Plaintiff's Instruction No. 5 (Granted): -c. 
. Vl t_hJ~-· .... ~..-~.M:lt--l--~ A' ,..., ' 

"The ·court in~tructs the jury that in the case now on trial 
"\V. G. Baptist denies liability on the ground that Grant 
Faulkner was guilty of contributory negligence resulting in 
.the .injuries c..omplained of in this suit. In such a case the 
court instr-u-cts the jury that Grant Faulkner is presumed to 
have exercised due and proper care in the operation of his 
a.uton1obile at the time he received the injuries resulting in 
his death, and the burden rests upon the defendant, Baptist, 
to prove by a preponderance of the evidence that Grant 
Faullmer was guilty of contributory negligence on said occa­
.sion which contributed to his injuries and death, and that 
suc.h contributory negligence was a proximate or contribut-
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ing cause of the injuries received by him resulting in his 
death, unless the jury shall believe that such contributory 

negligence appears from the plaintiff's own evi­
page 331 ~ dence. And the court further tells the jury that 

if they shall believe from the evidence that the 
defendant's negligence is . established by a preponderance 
of the evidence, and even though Grant Faulkner 'vas guilty 
of contributory neglig·ence, yet unless this contributory neg .. 
ligence was a proximate or contributing cause of the injury, 
they should find for the plaintiff.'' (Granted, N. S. T., Jlt., 
Judge, 10/28/32.) 

~Ir. Sterling Hutcheson: The defendant excepts to the 
giving of Instruction No. 5 for the plaintiff upon the ground 
that it ig·nores any defense except that of contributory negli­
gence; that it tells the jury that c.ontribntory neg·ligence 
proven n1ust be the. proximate cause of the injury when, as a 
matter of fact, such negligence of the plaintiff's intestate 
would n1erely have to be such as contributed to the injury to 
bar a recovery. Any negligence on the part of plaintiff's 
intestate contributing to the injury would har a recovery, and 
-the jury should. be so told, but under the instruction as given 
it would appear that the jury could weigh one negligence 
against the other, but there can be no such thing as concurring 
negligence in a case of this kind, although under the instruc·· 
tion as prepared it would appear that this is ignored; on the 
furthei~ ground, that the instruction should tell the jury that 
such evidence of contril)utory neg-lig-ence may be shown 
.partly by the plaintiff's evidence and partly by the c"Fe·­
fendant's. 

pag-e 332 ~ Plaintiff's lnst~uct~on ~ o . . 51f2, (Refu,sed) : 
V) t ~- \L \_ (L_"V{,_ Jl !._ (J 

''The court instructs the jury that in the case no'v on trial, 
the defendant, Baptist, denies lia!hility on the ground that 
the plaintiff's intestate, Grant Faulkner, was guilty of neg­
ligence contributing to his death. In such a case the court in­
structs the jury that the burden rests upon the defendant, 
Baptist, to prove by a preponderance of the evidence that 
Grant Faull{ner was guilty of negligence which ·contributed 
to his death, and if the jury· sl1all believe that the defendan­
ant 's negligence is proved by a preponderance of the evidence 
and that the contributory negligence charg·ed ag·ainst Faulk­
ner has not been proved by a preponderance of the evidence, 
then the jury should find for the plaintiff, R. R. Slate, Ad-
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ministrator of Grant Faulkner." (Refused, N. S. T. JR., 
Judge, 10j28j32.) 

lVIr. Hodg-es: Counsel for the plaintiff exc·epts to the ac­
tion of the court in refusing Instruction No. 5~t2, as offered by 
the plaintiff, on the ground that Instructior fiY2 correctly 
propounds the law in the case, and peculiarly fits the facts as 
proven. 

Plaintiff's lnstntction No.6 (G1·anted): 

'• The court instructs the jury that in arriving at their ver·· 
diet in this case, it is the jury's right and duty to consider 
the verbal testimony given by the witnesses on the witness 

stand and all facts proven in the case and the cir­
page 3:33 r CUlllStances surrounding the collision COITlplained 

of on the night of June 6, 1931, and the condition 
of Grant Faulkner's car at ihe time the same 'vas shown to 
the jury, provided they shall believe from the evidence that 
said Faulkner's car 'vas in the sa111e condition when they saw 
it as it was in1mediately after the collison, as well as· any 
other exhibit admitted in evidence. 

_..-v' v '?·) 

''The court further tells the jury that they alone are the 
triers of the facts in this case, and that they have a right 
to detc·rn1ine what weig·ht shall be. given to the testimony of 
the witnesses in the case, and that they have a right to be­
lieve any one witness to the exclusion of any number of 'vit­
nesses testifying to the contrary.'' (Granted, N. S. T ., JR., 
.Judge, 10 j28 j3:l.) 

~Ir. Sterling Hutcheson: The defendant excepts to the giv­
ing· of Instruction No. 6 for the plaintiff upon the ground 
that a!l the evidence in the case is to the effect that the Faulk­
ner autonwbEe iR not now in the snme condition that it was 
innnediately after the accident; that the testimony of the 
witnesses for both plaintiff and the defendant show that the 
autmnobile was involved in a second collision before it had 
been examined, and almost in1n1ediately after the accident 
the testimony of the plaintiff is to the effect that the auto­
mobile had been loaded and unloaded from a truck as many 

as six times since the coUision and carried back 
page ~34 ~ and forth from. Rico, in Halifax County, twice, 

maldng four trips, and has been exposed to the 
weather since Angust, and the court should instruct the jury 
as u n1atter of law that they cannot consider the present con-
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dition of the automobile of the plaintiff's intestate in arriv­
ing at a verdict. 

Defendant's Instruction ..A (Granted as amended): 
. ~ ~~~~~rl-"'"c.~ 1 J...-t,- \ 

''The court instructs the jury that the basis o an action of 
this kind is negligence, which negligence cannot be presumed 
from the mere _fact that the plaintiff's intestate was injured 
in a coHision 'vith the automobile of the defendant. Before 
the plaintiff can recover in this case,. he must prove by a 
preponderance of the evidence, not only that Miss Baptist, 
the operator of the defendant's automobile, was negligent, 
but that site was negligent as charged in the notice of mo­
tion and that the negligence charged was the proximate cause 
of the death of the plaintiff's intestate. If, after hearing all 
the evidence, you believe it just as probab!e that the acci­
dent ·happened in some other manner and from some other · 
cause as from that charged in the notice of motion, your ver­
dict should be for the defendant." (Granted, N. S. T., JR., 
Judge, 10/28/32.) · 

Note: The last seven words of Instn1etion .l\, as presented, 
read "your verdict must be for the defendant" instead of 
''your verdict should be for the defendant.'' 

page 335 ~ Mr. Sterling· Hutcheson: The defendant ex-
cepts to the action of the court in chang­

ing Instructions A, B, C, D and E tendered by 
him by the substitution of the word shoUld for the 
word ·must in the last line of each instruction mentioned, upon 
the ground that the instruction~ as tendered correctly state 
the law applicab~e, that the jury should be to]d positively and 
emphatically that if they find the facts are as set out in those 
instructions, their verdict m u.st be for the defendant. 

D(;ft~ndant 's Instruction B (Granted as amended): 
('v--.. r?"~V....'"~ c?-t.v-v-...\... 

'' '"J.1he court instructs "the ~ury that the plaintiff is not en-
titled to recover in this action unless the defendant was guilty 
of the neg-ligence charged in the notice of motion for judg­
m~nt, a.nd 1hat that negligence 'vas the proximate cause of 
the a~cident, aucl unless they beli-eve from the evidence that 
the particular neglige1;1ce charged in the notice of motion for 
judgment was the proximate cause of the accident, they 
should find for the defendant." (Granted, N. S. T., JR., 
Judge, 10/28/32.) 
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Note: The last six words in this instruction, as presented, 
read uthey must find for the defendant" instead of "they 
should find for the defendant". Counsel for the defendant 
excepted to this change on the grounds stated in the excep­
tion io lnstntction A. 

page 336} Mr. Settle: Counsel for the plaintiff except to 
the action of the court in granting Instruction 

B, offered by the defendant, on the ground that the same is 
-covered by Instruction A, granted for the defendant, and 
that Instruction B is repetition of the law stated in Instruc­
tion A and unduly emphasizes the burden of proof resting 
upon the plaintiff. 

Defendant's Instruction 0 (Granted as amended)~ 
r~ ~--t..t..v~ .... ·t '?'lt-1/. 

''The court instucts the jury that if they believe that the 
plaintiff's intestate, Faulkner, was negligent and that his neg­
ligence was a contributing cause of the injuries, they cannot 
find a verdict for the plaintiff but must find a verdict for the 
defendant. If the jury believe that the operators. of both au­
tornobiles were negligent and that the damage to the plain­
tiff's intestate, IPaulkner, resulted from such combined neg­
ligence and that such negligence continued to the moment of 
the collision., then they ca.nnot weigh the negligence of the one 
against that of the other, for the negligence of the plaintiff's 
intestate, if any, bars a recovery under such circumstances, 
and the jury should find for the defendant". (Granted, N. S. 
T., JR., Judge, 10/28/32.) · 

Note: The last eight words of this instruction., as pre­
sented, read, ''and the jury must find for the defendant'' in­
stead of" and the jury should find for the defendant" to which 

modification or change counsel for the defend­
page 3:37 } ant ex~epted on the grounds stated in exception 

to Instruction A. 

Mr. Settle: Plaintiff excepts to the action of the court. in 
granting Instruction C, off-ered by the defendant, on the 
gTound that the same does not correctly state the law appli­
cable to the case on trial and ignores entirely the question of 
the contributory negligence of the plaintiff, if any, having 
been a rmnote cause and not the proximate cause of the in­
jury cmnplained of. 
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Defendant's Instruction D (Granted as a'lnended): 
~ ~11.--v--~ . .c.. , .. ll~J.-~·f-·4 ;.l . 

· ''The court ins{ructs the jury that the burden of proof 
is o:q ~he plaintiff to make out his case by a preponderance 
of evidence and that if they find the evidence evenly balanced, 
their verdict must be for the defendant. ·In other 'vords, the 
plaintiff's claim to recover in this action must be established 
by evidence 'vhic11, in the opinion of 'the jury, outweigbts the 
evidence produced by the defendant to resist the plaintiff's 

· dain1. If, therefore, in the opinion of the jury, the weight of 
~vidence on each side is exactly equal, the plaintiff should fail 
in his rcco,~ery". (Granted, N. S. T., JR., ,Judge, 10j28j32.) 

Note : The last seven 'vords of this instruction, as presented, 
read ''the plaintiff vtu.st fail in his recovery'" instead 9f ''the 
plaintiff shoulrl fail in his recovery", to which the defendant 
ex~ept.ed on the g.Tounds stated in exe.eption to Instruction A. 

page 338 ~ lVIr. Settle: The plaintiff excepts to the grant..: 
ing of Instruction D, offered by the defendant, 

9n the ground that the san1e does not correctly state the law· 
applicable to the case on trial, and unduly emphasizes the 
purclen of proof resting upon the plaintiff necessary to en­
title him to a recoverv in this case. A ;tj .- ·1 cliO -.;_ 7 , 

Defend ant's Instruction E (Granted as am. ended) : 

"The court instructs the ju1-y that if they believe fron1 the 
evidence that the Baptist car, at the time of the collision, was_ 
being operated on is right of the center line of the highway 
and at a proper ratu of speP.d and under proper control, then 
they should find f01· the defendant''. (Granted, N. S. T., 
JR .. , Judge, 10/28/32.) 

Note: The last seven 'vords of this instruction as offered 
read "then they 'must find for the defendant" instead of 
"then they should find for the defendant", to which counsel 
for the defendant excepted on the grounds stated in excep­
tion to Instruction A. 

~1:r: Settle: Plaintiff excepts to the action of the court in 
g-ranting Instruction E offered by the defendant on the ground 
that the san1e entirely ignores the doctrine of the last clear 
.~hance, and insists that the instruction, if given, should be 

·, so amended as to embrace the doctrine of the last 
page 339 ~ clear chance, and that the jury should be in­

structed 'vith regard to the hnv thereto. 
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The Court : There is no evidence in the record by the plain­
tiff or the defendant upon which the last clear chance doc­
trine could be invoked. 

DefPndant 's Instntctions F (Refused) : . 
ll .-r. ~- '.t-.1--t. .. ·~ {.1 

''The court instruct.s "the jur; that ·before the plaintiff can 
recover against the defendant, the p!aintiff has to prove by 
a preponderance of tlw evidence that at the time of the ac­
cident the driver of the automobile, lVIiss 1\farjorie Baptist, 
was acting as the agent of the def.endant, vV. G. Baptist, and 
that Rhe was driving- the auton1obile on his business in the 
scope of her employment.'' (Refused, N. S. T. ;rn.., Judge, 
10,128/32.) 

l\fr. S.terling Hutcheson: The defendant excepts to the ac-· 
tion of the court in refusin~· to grant Instruction No. F of­
fered by him upon the ground that under the evidence, tho 
pleading and the law applicable, the plaintiff is not entitled 
to rPcover unless it is Hhown that the operator of the de­
fendant's automobile was acting as the agent of the de­
fendant and driving his car in hi~ bnsin<!ss and within the 
scope of her elnploYJnent at the time of the collision, and that 
there is no evidence to prove these facts in the record ; further-

mor-e, the fan1ily purpose doctrine is not the la'v 
page 340 ~ of this state, and the instruction as tendered cor-

reefy states the la,v; and, upon the further 
ground, that the court should have permitted the defendant 
to introduce his testimony before the jury 'vith respect to 
the ownership of the automobile and the circumstances 'vith 
re~pcnt to agency under ·which it ·was being operated at the 
time of the collision. 

Defendant's Instruction G ( withdt·awn). 

Defen,dant 's Instt·uctim'l II (Granted) : 
, 1~. - { ).._ ~ /' ~ ·~ 

''The co11rt instructs the jury that neglig·ence on the part 
of the operator of the Baptist car cannot be presumed in 
1his ea~e hut that it n1ust be ~hown by the plaintiff by a pre­
ponderance of the evidence. Otherwise, the plaintiff can­
not n~cover.' (Granted, N. S. T., JR .. , Judge "10/28/32.) 

~Jr. 1-Iodges: Plaintiff, by counsel, excepts to the action 
of the court in gTanting Instruction H, as asked for by the 
defendant, on the ground that Instruction H is fully cov-
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ered by Instruction D g·rant~d for the plaintiff and unduly em­
phasizes the burden on the plaintiff. 

1Jf'-.fendant's lnstru.ction I (Ref-used): . . .. -"" ·\ 
0 {!.. b -"\.· \_... {..t. ... ,-------~,-

''The court instructs the jury that if they ·believe from 
the evidence that Grant Faulkner and 1\liss J\.Iarjorie .Bap­

tist were both guilty of negligence, and that the 
page :341 } negligence of both caused the death of Grant 

Faulkner, then your verdict must be for the de­
f(lndant, even though you may believe from the evidence that 
the degTee of neg·ligence of l\Iiss Baptist was greater than 
tlutt of the Grant Faulkner." (Hefused, N. S. T., JR., Judge, 
10/28/32.) 

1\fr. Sterling Hutcheson: Vie wish to except to the action 
of the court in refusing Instruction I offered by the defend­
ant upon the ground that the instruction correctly states the 
law and is not covered by other instructions given; that the 
instruction as offered coYers the comparative negligence of 
the operators of the two automobiles involved in the collis­
ion, and the jury should be instructed upon that point. 

The court therupon adjourned until tomorrow morning, 
October 29, 1932 at 10:00 o'c1ock. 

MORNING SESSION, 

page 342 } Boydton, Virginia, October 29, 1932. 

The court met pursuant to adjournment of yesterday. 

Present : Same parties as heretofore noted. 

Note : The court read the instructions to the jury. 

rrhe case was then argued to the jury by I\'Ir. Hodges, on 
behalf of the plaintiff; by Mr. John Hutcheson and Mr. Ster­
ling· HutchC'son on behalf of the defendant, and by ~Ir. Settle 
on behalf of the plaintiff. 

The jury retired at 12 :28 to consider its verdict, and re­
turned to the court room at 1:13 with the following: 

"We, the jury, find for the plaintiff in the amount of $3,-
000. ,, 
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The Court: Take your seats, gentlemen; that verdict is 
not correct. Gentlemen, under the law in ~Virgina you must 
state how this money is to go and to whom. You were in­
structed along that line. Did you consider that? 

The Jury: Yes, sir, we understood that we could do it, or 
not. 

The Court : The instruction I gave you told you that you 
n1ust divide this money among his people or give it to one 
or two. 

The Jury: After paying the debts, we wanted 
page 343 } the mother and father to have it. 

The Court: You wanted it to go to the mother 
and father and not to the brothers· and sisters~ 

'l'he Jurv: To his mother and father. 
The Cou~t: Gentlemen, listen to it: "We, the jury, find for 

the plaintiff, and assess his damages at $3,000, this amount 
to be divided equally between Daniel Faulkner, Sr., and Sa­
rah Faulkner, the fath-er and n10ther of the deceased, Grant 
Faulkner." Is that your verdict, gentlemen? 

The Jury: Yes, sir. 
The Court: Come here and .sign it. 

Note: The foreman signed the verdict.' 

The Court: "W-e, the jury, find for the plaintiff, and as­
S(~ss his dmuages at $3,000, this an1ount to be divided equally 
b~twecn Daniel Faullmer, Sr., and Sarah Faulkner, the fa­
ther and mother of Grant :E'aulkner, deceased.'' 

Is there any n1otion you want to make before the jury ls 
discharged f 

1\{r. Sterling· llutchesou: \Ve wish that the jury retire to 
their room, as we desire to make a n1otion not in the presence 
of the jury at this time. 

The Court: Gentlemen, retire to your room. 

N otc : The jury retired from the court room. 

Mr. Sterling Hutcheson: If your Honor please, we move 
that 've be permitted to ask the jurors whether or not they 

knew· that the queRtion of insurance 'vas involved 
page 344 ~ h1 this case, or knew tha.t the defendant was in-

sured. 
The Court : Overruled. 
Mr. Sterling Hutcheson: We except. 
The Court: You might have asked that in the voir dire. 
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~{r. Sterling Hutcheson: We couldn't ask it on the vo~r 
dire. 

The Court: You can't ask is no,v. 
Are ther-e any other motions you wish to make f 
1\Ir. SterJing I-Iutcheson: If your Honor please, \Ve also 

move that the court dec.lare a r;mistrial upon the ground 
that the verdict of the jury has been mat-erially changed since 
the jury: -¥Cported. 

The Court: I \vill no.t do that. I 'viii poll them on the 
verdict., 

Mr. Sterling Hutcheson: We wou]d like to note an -excep­
tion and save the point, and state our position. We take the 
position that it cannot be cured by polling- the jury. The ver­
dict \Vas really sug-g·ested inferentially. 
· The Court: The verdict of the jury "ras for $3,000, and 
they shnply overlool\ed th(\ fa~t of how it should go. 

JVIr. Sterling· IIu.tcheson: rrhe court stated that they could 
either specify, or not, where the money was to go, and one 
of the jurors said, in reply to your I-Ionor 's question, that 
they wanted it tCl go to pay his debts and th-e balance to the 
parents. 

The Court: If he is free of debt. 
page R45 ~ Mr. Sterling Ifutcheson: Which shows that that 

was in the jury's mind when they asked the ques-
tion. 

The Court : Overruled. Bring the jury back. 

Note : The jury returned to the court room. 

The Court: Poll the jury, 1\fr. Clerk. 
. Mr. Sterling· Hutcheson: Of course this is being done 
under protest from us. 

The Court: Of course. Poll the jury. 
The Clerk: lVIr. Oreedle, 'vas that your verdict ren­

dered here for $3,000' 
Juror: Yes, sir. 
The Court : The $3,000 to be divided equally between the 

mother-and father, Sarah Faulkner and Daniel Faulkner, Sr. f 
,Juror~ ·Yes, sir. · 
The Clerk: Mr. Gordon, was that yolir verdict 1 
Juror: Yes, sir. 
The Clerk: J\Ir. Brewer, 'vas that your verdict 1 
,Juror: Yes, sir. 
The Clerk: 1\rfr. Wells, was that your verdictY 
Juror: Yes, sir. 
·The Clerk: l\£r. Russell, was that your verdict Y 
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cT uror : Yes, sir. . 
'rhe Clerk: Mr. Winn, was that your verdict? 
Juror : ·Yes, sir. 
The Clerk: Mr. Evans, was that your verdict? 
Juror: Yes, sir. 

The Court: Gentle1nen of the jury, you are dis­
page 346 ~ charged from the further consideration of the 

ca.se, and also discharged until the first day of 
November, which is Tuesday, at 10:00 o'clock . 

. Mr. :Sterling Hutcheson: If your Honor please, we move 
that the verdict of the jury be set aside upon the following 
grounds: 

(1) On account of the change of the verdict as mentioned 
in our motion in the absence of the jury, the defendant con­
tending that the verdict 'vas materially changed; 

(2) For error of the court in refusing to permit the defend­
ant to file the affidavit denying the ownership of the automo­
bile and to file additional amended andjor supplemental 
gTonnds of defense; 

(3) Because the verdict is contrary to the law and the evi­
dence and without evidence to support it ; 

( 4) For error of the .court in admitting improper evi­
dence ~n behalf of the plaintiff-; 

( 5) For error of the court in rejecting proper evidence 
offered by the defendant; 

( 6) For error in granting improper instructions tendered 
by the plaintiff; 

(7) },or error of the court in refusing proper instructions 
tendered by the defendant; 

(8) ~.,or error of the court in making improper amend­
ments of changes in instructions tendered by the defendant. 

page 347 ~ "\:V ~ would like to be heard on it. 

The Court: Gentlemen, you have argued this case so often 
before n10, and this is the second or third time it has been 
tried-

.. 
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Mr. Sterling Hutcheson: (Interposing) Let me add this 
ground: 

( 9) For the refusal of the court to permit the defendant 
to propound to the jury the question mentioned in the ab­
senc·e of the jury, while they were in their room. 

The Court: I will not add that. Put it this way: For 
refusal of tl1e court in permitting the defendant to a.sk the 
jury, after they had rendered their verdict, whether they 
kne'v that the defendant was insured. 

~Ir. Sterling Hutcheson: I would sug·gest that the record 
show just what I stated and all your Honor stated. 

The Court : No. 
J\fr. Sterling Hutcheson: I don ~t think that 'vas unlike it. 
The Court: Read it back. . 
l\f r. Sterling Hutcheson: It is not necessary to do that 
rl,he Court: Is there any other objection? 
1\fr. Sterling :Hutcheson: No. 
The Court: I don't "rant to cut you off frmn arguing it, 

but this case has been tried two or three times and ~y mind 
is pretty definitely made up. I do not think there are any 
errors in the conduct of the case. I do not think it 'vould be 

permissible for you to poll the jury about any­
pnge 348 ~ thing, after the verdict is brought· in, and espe-

cially about the insurance. I think the instruc­
tions are correct unless in givh1g the instructions as to the 
family purpose doctrine and in refusing yours. That ques­
tion does not seem to have been definitely passed on .. If there 
was a family purpose doctrine, Mr. Baptist's testimony has 
mndP it se. The motion ''l-ri.ll be overru1ed. 

1\t[r. Sterling Hutcheson: "\Vill you Honor let me add this 
-upon the further ground that the verdict is excessive and no 

# actionable negligence upon the operator of the defendant's 
car was shown. 

The Court: Nor do I think it excessive. I overrule your 
motions.. · 

l\{r. Sterling Fiutcheson: I would be glad for your Honor 
to see the record. 

The Court : I have heard the testimony two or three times. 
1\tiy jndgn1ent is that. there is a conflict of testimony, and the 
jury has the rig-ht to find the verdict. The fact that the 
court n1ight have found a different verdict, if the had boon 
on there, does not make any difference. How much time do 
you want~ 
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1\Ir. Sterling Hutcheson: As long as we can get. 
The Court : Nin-ety days. 

page 349 ~ I, N. S. Turnbull, Jr., Judge of the Circuit 
Court of Mecklenburg· County, Virginia, who pre­

sided over the foregoing trial of R. R. Slate, Administrator 
of Grant Faulkner, deceased, plaintiff, against. W. G. Bap­
tist, defendant, do certify that the foregoing is a true and 
correct copy and report of the- evidence, and all of the evi­
dence, the testimony, all of the instructions granted by the 
court, refused by the court and an1ended by the court, and 
other incidents of the said triul of the said cause, with the 
exceptions and objections of the respective parties as therein 
set forth. 

And I do further certify that the attorneys for the plain­
tiff had reasonable notice, in writing, given by the defend­
aut, of the time and place when the foregoing report of the 
testimony, instructions, exceptions and other incidents of 
the trial 'vould be tendered and presented to the undersigned 
for signature and authentication. 

Hiven under my hand this 19th day of Dec., 1932, within 
60 days after the entry of the final order in said cause. 

N. S. TURNBULl,, JR., 
J udg·e of the Circuit Court of 

!'Iecklenburg County. 

page 350 ~ I, H. F. Hutcheson, Clerk of the Circuit Court 
of 1\'lecldenburg County, ·virginia, do certify that 

the foregoing report of the testimony, instructions, excep­
tions and other incidents of the trial of the cause of R. R. 
Slate, Administrator of Grant Faulkner, deceased, plaintiff, 
ngainst W. G. Baptist, defendant, was Iodg·ed and filed with 
me as Clerk of the said Court on the 19th day of Dec., 1932. 

H. F. HlTTCHESON, 
Clerk of the Circuit Court of 

1\fecklenburg County. 

Clerk's f-ee for transcript, $13.50 . 

..l\. Copy-Teste: 

If. STEW .A.RT tTONES, C C. 
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