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To the Honorable .Tud_qes of the Supreme Oo~rt of Appeals
of Vir_qinia:·
'.
~

i

'f.

Petitioner. R.. E. In~:ram, Executor of D.
Owen, represents that he is aggrieved by a final judgme;'!f of the Circuit
Court of Halifax County, rendered at the M y Term, 1938,
in an action at law therein pending under th style of R. ]D.
Ingram, Executor of D. W. Owen, Plaintiff, . J. C. Harris,
Defendant; the judgment in the case being
favor of the
defP.ndant. A transcript of the record in sad suit is herewith presented as a part of this petition.
· .Petitioner will hP.reinaftP.r be referred to as the '' Plaintiff" while ,T. C. Harris, Defendant, will be referred to as the
"Defendant", in accordance with the positions occupied by
the parties in the trial court.
I
1
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STATEMENT OF THE CASE.
:i

'

In September, 1937, D. W. Owen departed this life and in
October, 1937, the plaintiff qualified as Executor of the estate of said decP.dent. On February 23rd, 1938, Plaintiff
filed_ a Notice of Motion for Judgment against the defendant
to recover judgment foi· $1,000, with interest' from August
9th, 1930, subject to a credit of $50.00, as of June 16th, 1931.
The basis of said suit was a promissory negotiable note of the
defendant, under seal, dated Aug. 9th, 1923, payable to D.
W. Owen, on demand, with interest from September 20th,
1923. On the back of said note there appears the following
endorsement made by decedent :
''Int. pd. to Aug. 9th, 1925.
''Int. pd. to Aug. 9th, 1930.
''June 16, 1931 By Cash $50.00.
'' This credit of $50.00 was thP. balance of a check $300 sent
me June 16, 1931, after payment in full of $250.00 bal2* ance due me by *the said Harris for stock of the Va.
Wagon Co. purc,liased of me and held in escrow by J no.
0. Watkins. This memo is madP. so that my executor should
know where the balance of the check was used in case anything might come up.''
Defendant then filed on Apr. 27th, a Plea. of Statute of
Limitations. On the same day Plaintiff notified Defendant.
in writing (as provided by Code Sec. 5812) that, to repel the
Plea of the Statute. of Limitations, he would rely upon the
following letter and New Promise from the defendant to
plaintiff's decedent:
'' South Boston Manufacturing Co., Incorpo,rated,
"South Boston, Va.
4/16/30.
"Mr. D. W. Owen,
"South Boston, Va.

''Dear Cousin Dan:
'' I enclose check for $300. Owing to the damage by the
storm to the buµ:gy factory I am not sending as much as I
intended, but want to do my best to pay you all I owe you
during this fall or winter-I want to thank you for your indulgence.
''Yours truly & sincerely
i,J. C.. HARRIS."

;····~
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At the trial on May 6th, 1938, defendant led a further
Plea as to said letter and new promise.
The questions involved being principally ~atters of law,
-~he case was heard by the court without the in;tervention of a
Jury.
I
THE ISSUE.
!
The iu::itant case hinges upon the proper construction of
Code Sec. 5812, which, so far as applicable, rel,ads as follows:
I

''If any person against whom the right s~all have so accrued on an award, or any such contract, s~all, by writing
signed by him or his agent, promise payme~t of money on
such award or contract, the person to whom the right shall
have so accrued may maintain an action f 01~ the money so
promisP.d, within such numbP.r of years aftet such promise
as it might be maintained under section fifty-eight hundred
.and ten, if such promise were the original oause of action.
The Plaintiff may sue on prom,ise or on the original c<lll.tse of
action, excP.pt that· where the promise is of s-uch a nature as
to merp;e the original cause of action, then/ the action shall
3• be only on the *promise. If the action be on the original
cause of action, and the defendant files a [plea under section fifty-eight hundred and ten, the plaintiff shall be allowed
to reply·specially such promise, or he may, ~thout replying
specially, show suQh promise in evidence to ~epel the bar of
thP. plea, provided he shall have given the defendant reasonable notice before the hial of his intention to rely on such
promise. An acknowledgment in writing, frorh which a promise of payment may be implied, shall be de<Wied to be such
promise in the meaning of this section. * * * 'r
I

i

Plaintiff snP<.l on thP. original promise or cause of actionthe note under ~eal: and contends that the said letter of def-endant constituted a New Promise to pay the debt sued on,
, and that the legal effect of such New promise 1fas to re-vitalize
the original cause of action, or note, and start statute of limitat1ons running on the origin.al ca1use of acti911 from the date
of such new promise on April 16th, 1930,
to extend the
limitation on the note for a period of ten yea s from the date
of such new promise.

T
!
ii

4

Supreme Court of Appeals of Virginia.
THE JUDGMENT.
The trial court held :

1. That the letter of clefendant constituted a New Promise
to pay the debt sued for, or was such a writing from which a
promise mig·ht be implied to pay the same ; and was a promise
by defendant to pay said debt.
2. That the indP.btednP-ss referred to by defendant in such
new promise was sufficiently identified by the evidence ; and
that at time of such letter defendant was indebted to D. W.
Owen in the sum of· $250.00, as the balance on stock of Va.
w·ag-on Co. or South Boston Mfg-. Co., Inc., and the note of
$1,000 sued on.
3. That the original cause of action or note sued on was
bnrred by the statute of limitations in six years from the date
of the new promise; that under Code Sec. 5812 the limitation
ran on the new promise, and not on the original cause of action from the date of the new promise, as contended by plain,, tiff: and sustaiw~d the plea of. limitation by defendant.

ARGUMEN'l.1 AND LAWr OF THE CASE:
The evfrll~ncc d«?finifolv established the amount to which ,
defendant was indebted to D. ,v. Owen at the date of such new
promise. This was not disputed hy defendant, who, though
present at trial, offered no evidence. *Defendant's
411t 1Jromise in his letter that "will do my best to pay you
all I owe you during this fall & winter'' was a definite
promisA to pay thP. debt sued on. But it matters not whether
such promise was express or implied.

IMPLIED PROMISE TO PAY:
As stated by Judge Tucker in Farniers Bank v. Cla·rke, 4
Leigh, p. 610, the rule is :
'' Thus although a promise 'to pay when I am able' involves
no real condition, and should be taken to be 3: promise to pay
absolutely.''
Burk's Pl. & Pr. (3rd Ed.), p. 377:
"Where debtor said, 'I cannot pay it now, as I have two
members of my family now to support,' it was held sufficient
to take the case out of the statute. So also, 'I am sorry to
inform you that the prospect at p_resent is not very pleasing,

R. E. Ingram, Ex'r, etc., v. J. C. H
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as it is utterly out of my power to pay anythi g.' These and
other expressions have been held sufficient. * *''
As to other expressions si~ilar in nature, W:bich have been
held sufficient ot take case out of statute, see Note No. 13, p.
897 in 17 R. C. L.
I
I

•

IMPLIED PROMISE TO PAY FROM ACKNOWLEDGMENT OF DEBT.
/

In 37 C. J., p. 1126, the rule is thus stated: I
I

'' In each particular case the question to b1 determined is
the intention of the writer of the instrument,1 which must be·
either to acknowledge the debt or promise to P,ay, and all that
is in general required is that by a fair constrµction the writing shall constitute an admission that the clatm is a subsisting debt, unaccompanied by any circumstanc~s repelling the
presumption of the party's willingness or intention to pay.~'
-

i

In 8 V. L. R. 401, is to be found a very ab1e discussion by
Mr. H~ A. Min.or, entitled "Acknowledgment of a debt in a
deed of trust as a New promise, repelling· the statute of lirnitations," on p. 402 of which the author has f1is to say:" An implied confract is a presumption of jlaw, not one of
fact. It is reasonable to presume that the ~egislature used
the word implied in its full legal significance, and an aclmowledgment from which a promise to pay may b~ implied means
one from which a promise may be implied by ~aw rather than
merely one from which a promise may be infetred as a matter
of fact. * * *
:
5*
*''It would seem therefore that an acknowledgment of a
debt from which a promise of paymentiay be implied
need not show an intention to contract or romise to pay.
If the dAbt be acknowledged as due and ow ng;, the law, in
dependent of the actual intention of the deb or, and, indeed
adverse to that intention, will presume an i tention to pay
and a promise to pay, unless there is somethin connected with
the' acknowledgment to rebut, not an inten · on to promise,
but an infa~ntion to pay.''
Again on p. 403 :
i

"The legal liability to fulfill a legal oblig~tion inevitably
follows, as a matter of law, an explicit ackf owledgment of
such obligation, and, to avoid this result, whfo flows from the

6
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morality of the law, it would seem that something more than
arg·ument that no actual promise was intended, is necessary.

* * :lie
''But unless the intention to pay is negatived by some such
act or circumstances the promise is raised by implication of
law as a matfor of justice and right.''

The view of author just quoted, that an intention to pay is
implied by law rather than inferred from facts, is strikingly
confirmed by the decision in Dinguid v. Schoolfield, 32 Gratt.
803. In that case a surviving partner, who had assumed the
debts of the firm, in order to obtain credit for such liabilities,
in a suit to settle the partnership accounts, set out in a deposition the plaintiff's debt as a partnership debt for which he
was then liable. "This is a just claim now against the firm"
is the gist of what he said in the acknowledgment. No promise
to pay was ma.de. The creditor was not a party to the suit
and in no way connected with it. Yet the court held: that
the acknowledgment was such as raised an implied promise
to pay it and the statute of limitations was repelled.
In Rowe v. Marchant, 86 Va. 177, Marchant held bonds of
Rowe which were barred by statute. Supposing Marchant to
bP. in extreniis Rowe clP.stroyed the bonds. Marchant recovered and Rowe admitted that: he had destroyed the bonds;
that they were unpaid; and stated their amounts. The court
held: the acknowledgment implied a promise to pay the bonds.
In Qitackenbush v. IsleJJ, 154 Va. 407, the court held, in accordance with previous decisions: ·
6*

*''A new promise to remove the bar of the statute of
limitations must be determined and ·unequivocal, and
to imply a promise of payment from a subsequent aclmowledgment, such acknowledgment must be an unqualified admission of a subsisting debt, which the party is liable for and
willing to pay.''
In that case defendant paicl the interest in advance by
cheoks but made no express promise to pay the note sued on
nor made any subsequent acknowledgment thereof in writing.
But in the case now before the court the dP.fendant made :
1. An unqualified admission of a subsisting debt; and,
2. An express promise to pay same ; and,
3. The debt was definitely identified.

It will be remembered that the original cause of action
was a note, under seal, and that the new promise was made

R. E. Ingram, Ex'r, etc., v. J. C. Ha ris.
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:Jl?.Ore than three years before the original c use of action
would have been barred by the statute.
In 37 C. J ., 1098, we find this statement of t e law:
'''Less evidence is required, when debt is 1live, to create
a promise extending the running of the statu~, than, with a
debt barred, to revive the debt and renew the expired period.''

I

PROMISE TO PAY WITHOUT SPECIFYI~G AMOUNT.
'' A promise t9 pay an unascertained balanle, or to settle
and pay the balance found due, will not stQp · the running
of the statute. But where there is a prornise to! pay, not specifyvn,q any amount, but the amount can be mf
de certain, extrin,.sic evidence may be received to ascerta the amount
due. It is sufficient if the true amount is c able of being
made certain. ''
,
1

(Cole v. Martin, 99 Va. 223.)
(Burk's Pl. & Pr. {3rd Edition.), p. 377.)
(17 R. C. t. 901.)

,
I

So far as we have beeu able to determine from an examination of the cases, the. question here arising is bne of first impression in this court ·and we have been able to ~nd no Virginia
case decisive of the proper construction of s:ec. 5812 of the
Code applicable to the issue here presented,! However, as
we shall present1y see, the g-reat weight of authority supports
the contention of the plaintiff that: the effdct of the New
Promise was to P.xtend the limitation on the otiginal cause of
action for ten years from the date of the net. promise ; and
that the plea of the statute should not have be;en sustained.
I

. 7•

*(EFFECT OF NEW PROMISE.)
In Burk's Pl. & Pr. (3rd Ed.), p. 375, it is stid:

'' The effect of the new promise or acknow edgment is not
to stop the running of the statute on the old romise, but to
fix a new period from which the statute will egin to run on
the old promise, and, unless the new promis amounts to a
novation of the debt, the limitation on the n iv prornise wilb
be the same as on the old in the absP.nce of anguage in the
statute showing a different intent."
·
I

{Citing in support: 'Copeland v. Collins, 122 N. C. 619;
(Tole's Appeal, 54 Conn. 521, 9 Atl. 402.) , .
I

I

I
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The author then had under consideration Sec. 5812 and
it is significant that he makes no comment even tending to
support the position taken by the trial court, and the defendant, in the instant case.
In 17 R. C. L., p. 895, we find this statement of the rule:

"A new promise, made before a debt is barred by the statute of limitations, is held not to create a new and sitbsfantive
contract, but to be merely evidence of an existing liability,
and to fix a new date from which the statute runs. And where
the action is barred, at the time of the promise, it has been
held in some cases that it does not give any new cause of action, but only revives the old cause, and is of no other use
than to prevent the bar, and that the action should be brought
on the original cause.· In these cases it is said that the statute does not annihilate the debt but suspends the remedy.
Therefore the action is held to be on the original ca use of
suit and when the statute is set up as a defense, the replication of the new promise is proper and is no departure, as it
does not operate as setting forth a new cause of action, but
1 to remove from the way the obstacle in the form of the limitation statute, which has been set up against a recovery."
(NEvV PROl\HSE A CONTINUATION OF ORIGINAL
DEMAND.)
Plaintiff hero argues that the new promise was but a continuation of the original demand in the form ·of a note under
seal. The new promise did not merge the original cause or
constitute a novation of the debt, as it was of lesser dignity
than the original note. And the new promise, standing alone,
would not be sufficiPnt on which to base an action. In 37 C. J.,
p. 1139, the law is thus stated:
''Like part payment, an acknowledgment or new promise
fixes a point of time from which limitations begin to run anew.
If such acknowledgment or promise is made before the bar
of the statute has become complete it starts the statu.te anew
from the date of the promise or acknowledgment and against
the original clai·ni. If the acknowledgment is made after a
cause is barred creates a new cause of action, the period of
limitation will be determined by the character of the new
promise, and so it is sometimes held that a new promise
creates a new cause of action whether made before or after
the bar and the statute *applicable to the new promise
8* governs. But where the acknowledgment revives the
ori.qinal claim and does not crea.te a 'IWW substantive
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cause of action, the time in which the claim i barred after
the acknowledgment depends U,pon. the nature f the cause of
action revived-the original claim; and so it has been held
that the period applicable to the original (Jlafrn, governs
whether the bar is complete or not when the prpmise is made,
and also when the action may be on the new promise.''
Again on p. 1140:

j

(SUIT ON ORIGINAL DEMAND ON NE'Y PROMISE.)
'' The question whether a new promise to pay a debt already·barred by the statute of limitations creates a new cause
of action so that the suit should be brought u~on it and not
upon the original cause has given rise to sotjie diversity of
opinion. On the one hand it has been held it1 a number of
cases that such new promise constitutes a new cause of action and that suit should be brought upon it! and not upon
the original promise; and in the main these i cases proceed
upon the theory that the obligation is extinguished but that
inasmuch as it has been extinguished by oper~tion of law instead of by act of the parties, a moral oblig$tion to pay is
sufficient for the new promise.
'' On the other hand, difficulties in applicati n of the foregoing rule have been cogently stated, and umerous cases
maintain that the statute does not extinguisp the debt but
only bars .the remedy and the new promise r~moves the bar
of the statute thereby enabling plaintiff to recover on the
original contract, and does not create a new su!blstantive cause
of action. And in some of the cases in which it does not ap ..
pear whether the new promise was made befdre or after the
bar or whether such consideration influenced the decisions,
it is held that if the promise was made withi~i the statutory
period before the action is brought the original promi.'M i,i, the
substantive cause of action. In other cases it is considered
that a suit may be maintained upqn the origini1 debt or upon
the new promise. (Italics ours.)
''But whatever difference of opinion may exist with reference to thP. effect of a new promise to reviveta debt already
barred, it is settled by the great weight of. a:iit ority tha.t such
a promise made before the bar is complete d es not create a
new CCIAtse of action but merely suspends the ar of the statute for another period of limitation da.ting 'ifrom the new
promise, and that the act.ion should be brqught upon the
original claim. * * '"'''
I

i

1

1

I
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CONCLUSION.

Here the new promise was made more than three years before the original claim would have been barred. The statute
of limitations was founded upon presumption of payment;
and
·

*'' The object of which is to suppress fraudulent and
stale demands from springing up at great distances of
time, and suprising the parties or their representatives, when
all the propeJ" vouchers and ev~dence arc lost, or the facts
have becomn obscure from the lapse of time, or the defective
memory or death or removal of witnesses.''
9*

The evils which the statute was designed to remedy are
absent here. The defendant by his voluntary act admitted
the debt and promised to pay it. Where a debt is admitted
to be due the policy of the law is to require ft to be paid. The
law implies a promise to pay even in cases where debtor has
not expressly stated in writing a willingness or intention to
pay. The law deems payment -of debts to be in keeping with
right and justice. Such result, as we have seen; "flows from
the morality of the law.''
·
Sec. 581f of Code, gives plain~iff the option of suing either
upon the original claim or the new promise. ·what is the
meaning· or cffect of the option so given f Does Sec. 5812
mean that where a new promise is given to pay a debtor long·
before the bar has fallen upon the original claim under seal,
that thereafter the origfoal demand is to be ignored and the
statute will run only on the new promise t J;Ve do not understand the statute expressly or by clear implication to so provide. The new promise was made by debtor to lull his indulgent creditor and relative into a sense of sQcurity. If the
statute gives plaintiff option of suing either upon the original
demand or the new promise, why should the limitation not
run on the original demand_ according· to its tenort Is it the
policy of the Law of Virginia to be more concerned in providing· dP.btors with an avenue of escape from promises of
payment of just debts and loans' than with the furtherance
of the principles of right and justice by compelling such persons to respect and satisfy the high obligations upon them
resulting· from their repeated promises in writing to- repay
for value received f If the Legislature meant that plaintiff's
original claim should be discarded and his claim governed
only by the statute of limitation applicable to the new promise
not under seal, then it should and would have said so; and
would not have provided such option for plaintiff's benefit.
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Under Sec. 5810 of Code the Original de,mand u der seal would
have been barred in ten years and the ,ew prorpise in
10* five years. If *the meaning of Sec., 5812 is not consistent with the General law and the great! weight of authority, then the option given plaintiff to sue ¢ither upon the
original claim or new promise is meaningles~ and becomes
· nothing more than a ''Dead Sea Apple that turns to ashes in
the mouth."
;
~n Gwir11n v. Fa,rrier, 159 Va. 183, Judge Ep~s, in a note on
p. 189, refers to other provisions in Sec. 5812 !but the precise
question h~re under consideration was not ir~volved in that
case. It is not contended by defendant that the New promise
not under seal was of such a nature as to me~ge the original
claim under seal. Had the orig·inal claim been an Open Account and the New promise a note, then the h,to causes would
have merged and the Plaintiff would have to f,ue on the note
within the period of limitation applicable to the note, as the
result of such merger or novatiori of the debt, as provided
by section 5812.
On the other hand, if the original cause of action were an
Open A"ccount and the New Promise were in !writing- and of
such a nature as would provide a five year lim~tation from the
date of the writing· ( or other date specified therein), Plaintiff would have the right to elect to bring hi~ suit upon the
new promise at any time within the five year Fmitation.
In the instant case plaintiff elected to sue upon his original
_ ·claim under seal. By the great weight of authority the effect
of the new promise was to re-vitalize the old J10te under seal
and draw down the original debt to the date o~ the new promise, and then extend the period of limitatio11 for ten years
from the date of the new promise or April 16th, 1930. To
otherwise construe the statute would be to hold: that the period of limitation applicable is governed by and limited to the
period thereof applicable to the New Promise not under seal;
and without reg·ard to the character or nature of the original
:
claim under seal.
In the New York casP. of Doncourt v. Dento:n, 55 :Misc. 594,
600, 105 N. Y. S., 906 (aff. 131 App. Div. 905, mem, 115 N. Y. S.
1118 mem) the court observes:
1

'' Courts do not strain after arguments t support a defense of the statute of limitations. Granted he existence of
a lawful claim, the statute will not discharge the moral obligation, while it may defeat the remedy." To , ame effect see:
11*

'*(Griffin v. Lear, 123 Wash. 191,212,
37 C. J., p. 1126 in note 67).

r· 2,71) (cited in
·
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And in 37 C. J., p. 1126:

~' Cottrts should not be quick to find technical rules which
might defeat the debtor's evident intention to acknowledge
the debt.''
Not a single Virginia decision is to be found contrary to the ·
weight of authority and the contention here made by plaintiff. Had the s.tatute under consideration shown an intent
contrary to the genernl law on the subject, then surely such
respectable authority as Burk's Pl. & Practice would have
so stated. But the author states the weight of authority to
be as herein set forth and says nothing· to even indicate that
Sec. 5812 shows an intent contrary thereto.
For the foregoing reasons petitioner respectfully submits
that the pleas of thP. statute of limitations to the orig·inal
claim and new promise in writing should have been overruled and that the Circuit Court erred in sustaining the same;
and prays that a V\7 rit of Error and Suversedeas may be
granted him and that the judgment of the Trial Court be reviewed and reversed. ,
Counsel for petitioner desire to present orally reasons why
a Writ of Error and Sitpersedeas should be allowed, and desire to have this petition considered as their opening brief
provided such a writ is allowed.
A copy of this petition was, delivered in person to opposing
counsel, Messrs. Tuck & Mitchell, at their offices in South
Boston, Virginia, on August 11th, 1938.
Respectfully submitted,

R. E. INGRAM,
Executor of D. W. Owen, Petitioner.
By McKINNEY & SETTLE,
Counsel.
McKINNEY & SETTLE,
Counsel for Petitioner.
vVe, Frank L. McKinney ·and W. B: Settle, attorneys practicing in the Supreme Court of Appeals of Virginia, do certify that in our opinion the judgment and order of the trial
court complained of in the foregoing petition in the suit of
R. E. Ingram, Executor of D. W. Owen v. J.C. Harris should
be reviewed and reversed by the Supreme Court of Appeals
of Virginia.
Given under our hands this 11th day of August, 1938.
FRANK L. McKINNEY,
W. B. SETTLE.

R.!
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*To J. C. Harris:

Take notice that we shall on Monday, the 25th clay of July,
1938, at 10 :00 o'clock, A. M., apply to E. C. Laky, Clerk of the
, Ch:cuit Court of Halifax County, Va., for a ti'anscript of the
record in the suit of R. E. Ingram, Executor bf D. W. Owen,
v. J. C. Harris, in which judgment was rendered for the defendant at the May term, 1938.
j

McKINNEY &j SETTLE,
Counsel f Olj the Plaintiff.
I

We acknowledge legal and timely service of the above notice.

1\fI

TUCK AND
TC HELL,
Attorneys for tr.,e Defendant.
Received August 12, 1938.
M. B. vVATTS, Clerk.
.

I

September 8, 1938. Writ of error and s·itpensedeas awarded
by the court. No bond.
1VI. B. ,v.
1

RECORD
page 13

~

R. E. Ingram, Executor, &c., -

v.
J.C. Harris.

VIRGINIA:

I

Pleas before the Honorable N. S. Turnlbull, Jr., Judge
of the Circuit Court of Halifax County, in vacation, on
the 24th day of February, 1938.
Be it remembered that heretofore, to-wit,~n the 24th day
of February, 1938, in the Clerk's office of t e Circuit Court
of Halifax County, Ya., R. E. Ingram, Execu or of the estate
. of D. W. Owen, deceased, filed his notice of 1110tion for judgment against J. 0. Harris, which notice is ln the followingwords and figures, to-wit:

- 14
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NOTICE OF MOTION FOR Ju"'DGMENT.

·' To ·J.C. Harris:
You are here bv notified that on March 11, 1938, at 10.:00
o'clock, A. M., or· as soon thereafter as I may be conveniently
heard by the court, the undersigned will move the Circuit
Court of Halifax County, Va., at the courthouse of said
county, for judgment against you for the principal sum ofONE THOUSAND DOLLARS ($1,000.00), with interest
thereon from August 9, 1930, subject to a credit of $50.00
as of June 16, 1931, together with the costs of this proceeding,
and which said sum is due to the undersigned by you by
reason of the following facts :
Dui::ing the latter part of the month of September, 19'37,
D. W. Owen departed this life, and under his la.st will and
testament, which has been duly probated in the Clerk's office
of Halifax County, Va., and is now of record therein, the
undersigned was named as Executor of the_ estate of said decedent, and on or about October 1, 1937, the underpage 14 ~ signed duly qualified in the Clerk's office of the
.
Circuit Court of Halifax Countv, Va., as Executor
of thP.- estate of the said D. W. Owen, arid is now acting· in
such fiduciary capacity.
You are indebted to the estate of said D. W. Owen in the
sum above mentioned as evidenced by an instrument in writing written wholly in yom· own hand, and which is in the following words and figures, to-wit:
''$1,000.00 On demand with interest from the 20th day
Sept., ]923~ I promise and bind myself, my heirs, etc., to pay
to D. W. Owen the full and just sum of one thousand dollars
for value received. I hereby waive the homestead and all
other exemptions as to this debt. Witness my hand and seal
this the 9th day of August, 1923.
JOHN C. HARRIS

(Seal)"

And which said writing- is herewith filed and prayed to be
read as a part of this notice. As shown on the back of said
writing obligatory the interest on said debt was paid by you
to August 9, 1930, but no other payments have been paid
thereon, except a payment made by you to said decedent of ·
$50.00 on June 16, 1931, which at ·the time of the said payment was insufficient to pay the interest accrued thereon from

R. E. Ing-ram, Ex'r, etc., v. J. C.

tarris.

15 _,

August 9, 1930, to the time of the payment as aforesaid on
June 16, 1931.
I
Since the death of the said D. "\V. Owen a)ld subsequent_ to
_the qualification of the undersigned as the ~ecutor for the
estate of said decedent, the undersigned has ~t various times
made demand on you for the payment of the said obligation,
but of which no part has been paid to this day.
.
The undersigned further alleges that thel debt and bond
here sued on has been regularly listed and ~ssessed for taxation .during each and every year since the 1creation of said
indebtedness and as required by ~aw.
page 15 ~ Given under my hand this 23rd q.ay of February,
1938.
.
1

R. . INGRAM,
Executor of the Estate of D. W. 0 en, Deceased.
I

~cKINNEY & SETTLE, p. q_.
I

COPY OF NOTE.

i

$1,000.00 On demand with interest from tJ 20th day Sept.,
1923, I promise and bind myself, my heirsJ etc., to pay to
D. W. Owen the full and just sum of one 1jhousand dollars
for value received. I hereby waive· the hoinestead and all
'other exemptions as to this debt. Witnes~ my hand and
seal this the 9th day of August, 1923.
!

JOHN C. H~RRIS

(Seal)

MEMORANDUM ON BACK OF i,roTE.

Int. pd. to Aug. 9, 1925. Int. pd. to Aug. 9, 1930.
June 16, 1931. By Cash, $50.00

j ·
•

This credit of $50.00 was the balance of a check $300.00
sent me June 16, 1931, after the payment i , full of $250.00
balance due me by the said Harris for stock o the Va. Wagon
Co. purchased of me and held in escrow by 1 no. 0. Watkins.
This memo. is made so that my executor shl uld know where
the balance of the check was used in case anything might
come up.
·
I
1

And ·at another day, to-wit, on the 28th da~of April, 1938,
thei defendant, by counsel, filed his plea of th statute of limires, to-wit:
. tations, which is in the following words and

.

I
j

I

.
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R. E. Ingram, Executor of the estate of D. W. Owen, deceased, Plaintiff,
v.
.J"ohn C. Harris, Defendant.
PLEA OF STATUTE OF LIMI'rATIONS.
The said defendant, John C. Harris, hy his attorneys, comes
and says that the silpposed causP. of action in tha
page 16 ~ Notice of Motion above mentioned is founded upon
a note in the principal amount of $1,000.00, -dated
the 9th day of August, 1923, and that the same did not accrue to the said plaintiff at any time within ten years next
before the commencement of this action in the manner and
form as the said plaintiff has set forth in his said Notice of
Motion.
And this the said defendant, John C. Harris, is ready to
verify.
JOHN C. HARRIS,
By counsel.
WILLIAM LEIGH, JR., p. d.
TUCK & MITCHELL, p. d.
And at another day, to-wit, on April 30, 1938, the defendant,

b.y counsel, filed another plea of the statute of limitations,
which is in the following words and figures, to-wit:

R. E. Ingram, Executor of the estate of D. W. Owen, deceased,
Plaintiff,

v.

John C. Harris, Defendant.
PLEA OF STATUTE OF LIMITATIONS.

The said defendant, John C. Harris, by his attorneys, comes
and says that the supposed promise in writing filed by the
plaintiff in the above styled suit to repel the bar of his plea
of the Statute of Limitations did not accrue to the said plaintiff at any time within five years next before the commencement of this action in the manner and form as the said plaintiff hath set forth in his said Notice under the terms of said
Section 5812 of the Code of Virginia, as ar~ended,
page 17 ~ nor under the terms 5810 of the Code of Virginia,
as amended.
·

R. E. Ingram, Ex'r, etc., v. J. C.
And this the said defendant, John C. H
verify.
JOHN

ris, is ready to

C. HARRIS,
i

WILLIAM LEIGH, JR., p. d.
TUCK & MITCHELL, p. d.

By counsel.

I

I

And at another day, ~o-wit, at a Circuit Qourt held on the
4th day of May, 1938, the following notice !was filed in the
record of this cause, which is in the following words and
:figures, to-wit:
I
South [Boston, Va.,
jA.pril 27, 1938.
I

Messrs. Tuck & :Mitchell,
Attorneys at Law,
South Boston, Va.

.

I

Gentlemen: In re: Suit R. E. Ingram, Ex 'orJ of D. W. Owen,
deceased, v. John C. Harris, $1~000.00. ·
f

With further reference to the above styled Notice 0£ Motion
for Judgment now pending in the Circuit Gourt of Halifax
County, Va., for the principal sum of $1,000.00, witli interest
from August 9, 1930, etc., we acknowledge I receipt of your
letter of April 26th advising that you were filirng in the Clerk's
office that day a plea of the Sta.tute of Li:d:titations in said
I
suit and enclosing a copy of your plea.
We are writing to give you notice that to repel the bar
of your plea of the Statute of Limitations, w~ shall rely upon
the following promise in writing made by r. J. C. Harris
to Mr. D. W. Owen:
·
"South Bosto , Va. 4/16/30.
:Mr. D. W. Owen,
So. Boston, Va.
Dear Cousin Dan:
I enclose check for 300$-owing to the damage
page 18 ~ by the stoi·m Saturday night to the Buggy Factory
I am not sending as much as I ltended but will
1

I

·is
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do my best to pay you all I owe you during this- Fall &
winter-I want to thank you for your indulgence.
Yours truly & sincerely,

J. C. HARRIS.''
This notice is given to you as counsel for Mr. J. C. Harris
in accordance with Section 5812 of the Code of Virginia.
The above styled case is set for hearing on May 6th and we
will appreciate it if you will accept service of this letter and
notice on the back hereof.
With good wishes, we are,
Cordially yours,
McKINNEY & SETTLE,
By: W. B. SETTLE.
WBS:W
ACCEPTANCE OF SERVICE OF NOTICE.
Receipt is acknowledged· and service is accepted by the undersigned of the within letter and notice this 27th day of
April, 1938.
TUCK & MITCHELL,
Counsel for J. C. Harris.
And at a Circuit Court held on the £th day of May, 1938,
the defendant, by counsel, :filed another plea of the statute of
limitations, which is in the following words and figures, to-wit:
R. E. Ingram, Executor of the estate of D. W. Owen, deceased,
Plaintiff,
· .
v.
· John C. Harris, Defendant.
PLEA OF STATUTE OF LIMITATIONS.
page 19

r

The said defendant, John C. Harris, by his at=torneys, comes and says that the alleged right of
action on the supposed promise in writing :filed by the plaintiff
in the above styled snit to repel the bar of his plea of the
Statute of Limitations did not accrue to the said plaintiff at
any time within five years next before the commencement of

I
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this actio~ in ~he ~anner. and form as the s.id pla~ntiff hath
set forth m his said N obce under the terms of said Section
5812 of the Code of Virginia, as amende~ nor under the
terms 5810 of the Code of Virginia, as amen(ied.
And this the said defendant, John C. H~ris, is ready to
verify.
I

JOHN
w·M. LEIGH, JR., p. d.,
TUCK & MITCHELL, p. d.
.

r:. HARRIS,
By counsel.
.
I

And at a court held on the same day, to-'Yit, May 6, 1938,
the following order was entered, which is in the following
words and figures, to-wit :
I
R. E. Ingram, Executor of D. W. Owen, deceaied,

v.

Jolm C. Harris.
-ORDER, MAY TERM, 1938.!

This day came the parties, by counsel, mid the defendant
for plea comes and says that he is not indebtqd to the plaintiff
in the manner and form as the said plaint!iff against him
hath alleged.
And thP. defendant further filed a special ])Ir.a that the alleged right of action on the supphsed promise in
page 20 ~ writing filed by the plaintiff in thfu action to repel
the bar of the plea of the statute df limitations did
not accrue to the said plaintiff at any time ivithin five years
next before the commencement of this action ;jand the plaintiff
also filed a copy of notice given to the defrndant on April
27, 1938, that he would rely upon a new promise in writing
to repel the bar of the statute of limitations pleaded by the defendant.
[
Whereupon both plaintiff and defendant, by counsel, having
waived a jury and submitted all matters of la and fact to the
determination of the court, and the court h ving heard the
evidence of witnesses and argument of conn el is of opinion
that the writing introduced in evidence by th plaintiff, dated
April 16, 1930, is a sufficient acknowledgment of the debt sued
on and new promise to pay the same to remo e the bar of the
statute of limitations, and doth so decide. But the court
being further of opinion that the right of ~ction upon the
said new promise is barred by the limitatio;n prescribed by
- Section 5812 of the Code of Virginia dothl so decide, and
doth order that judgment be, and the same herby is, rendered

I
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for the defendant, and that the deferidant recover of the plaintiff his costs by him about his suit, in this behalf expended.
To the action of the court in sustaining the plea of the
statute of- limitations and in rendering judgment in favor of
the defendant, the plaintiff, by counsel, excepted upon the
grounds that the construction by the court of Section 5812 and
Section 5809 as applied to this case is erroneous, and th~t t~e
court is in error in holding that the limitation to be applied 1s
six years and not ten years.
page 21

~

CERTIFICATE OF EVIDENCE.

The following evideuce on behalf of the plaintiff is all the
evidence that was introduced on the triul of this cause.
Teste this 7th day of June, 1938.
N. S. TURNBULL, JR., Judge.

page 22

~

By Mr. Tuck: We file a plea of the statute of
limitations and a plea of general issue.
By Mr. Settle: I will read the notice of motion, as follows :
(Here insert notice of motion.)

'

By the Court: They file a plea of statute of limitations?
By Mr. Settle: Yes. We have given notice as provided
by statute tliat we will rely upon a new promise to rebut the
plea of the statute of limitations.
.
By the Court: Of course, there is no question about the
original note being out of date and you rely on this new
promise, is that correct Y
By Mr. Settle: Yes.
By the Court : Let us get down to that particular issue,
then.
·
By l\fr. Settle: I file as "Exhibit 1" the new promise.
By J\fr. Tuck: We file the plea of the statute of limitations
both as to the ol'igiual notice of motion and as to the supposed
cause of action that they may be entitled to under the alleged
or supposed new promise and we don't think i.t is proper to
take any evidence.
By the Court: Let us see what evidence they wish to take.
I understood the original note was :filed with the
page 23 ~ notice of motion, and that is in the record?
By Mr. Settle: Yes; that is in his own hand-writing.
,
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R. E. Ingram.
By the Court: .And the alleged new promi e you have filed?
By Mr. Settle: Yes. I want to introduce Mr. R. E. Ingram.
By the Court: .All right.
T
·
I

.
R. E. INGRA.M,
1
bemg first duly sworn, testified as follows ;
DIRECT EXAMINATION.I
I
By Mr. Settle:
Q. Please state your name t
A. R. E. Ingram.
Q. :Mr. Ingram, I believe Mr. D. W. Owen eparted this life
during the latter part of September, 1937?
A. Yes, sir.
Q. And on or about October 1, 1937, you qualified in the
Clerk's Office of the Circuit Court of Ha ifax County as
executor of his estate under his last will andj testamentf
A. I did.
I
Q. You are now acting in that capacity?
A. Yes, sir.
!
Q. ·where do you reside, Mr. Ingram?
!
A. I am Cashier of South Boston Bank and) Trust Company
and reside in South Boston, Virgi~a.
page 24 ~ Q. Have you lived in South Boston all your life?
.A. Yes, sir.
i
·
Q. I believe since you have been a very you:µg man you have
been connected with the Bank of South B.os1lon?
A. For twenty-nine years.
[
··
Q. Up to the time of its closing on October 13, 1931, had you
been Trust Officer of Planters and Merchants First National
Bank of South Boston, Virginia, for many ~ears?
.A. Yes, for several years.
Q. Mr. D. W. Owen was President of thaJ Bank up to the
time of its closing, was he noU
A. Yes, sir.
Q. He had represented this county in the egislature for a
good many years?
A. He did.
.
Q. While you were connected with the Ban as Trust Officer
and Mr. Owen was President, di.d you at his request make
!
the entries of his business transactions?
A. I did.
Q. On the back of the note for $1,000.00, forming the basis
I

1

J
I

I
I

-
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R. E. Ingram.
for this suit, there are the following entries of credit: ''In. terest paid to August 9, 1925; interest paid to August 9,
1930; June 16, 1931, by Cash $50.00", and this furpage 25 r ther notation in pencil under the last entry: '' This
credit of $50.00 was the balance of a check for
$300.00 sent me June 16, 1931, after the payment in full of
$250.00 balance due me by, the said Harris on the stock of the
Virginia Wagon Company purchased of me and held in escrow
by Jno. 0. Watkins. This memorandum is made so that my
executor should know where the balance of the check was used
in case anything might come up.'' In whose handwriting are
the entries and the memorandum made on the back of the
note which I have just handed you¥
A. In my handwriting.
Q. -Did you make those entries and that memorandum at
the request of Mr. D. W. Owen Y

A. I did.
Q. There has been introduced in evidence a letter from J.C.
Harris to Mr. D. W. Owen, which reads as follows:
'' South Boston Manufacturing Co., Incorporated,
South Boston, Va.
April 16, 1930.

Mr. D. W. Owen,
South Boston, Va.
Dear Cousin Dan:
I enclose check for $300.60.
Owing to the damage by the storm Saturday night to the
buggy factory I am not sending as much as I intended, but
want to do my best to pay you all I owe you during
page 26 r this fall or winter.
I want to thank you for·your indulgence.
Yours truly and sincerely,

J. C. HARRIS.''
Q. Is that letter wholly in the handwriting of Mr. J. C.
Harrist
A. Yes, sir.
By the Court: That is not disputed anyway, is it?
By Mr. Settle : No.
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R. E. Ingram.
Q. You have been familiar with his hand riting for some ·
years?
A. Yes, sir.
Q. Were J. C. Harris, D. W. Owen and John 0. Watkins
the principal stockholders in the South Bosto.Q. :Manufacturing
Company, Incorporated, which succeeded to tie assets, &c., of
the Virginia Wagon Company?
A. Yes, sir.

f

.By the Court: What has that to do with this question,
Mr. Settle?
By Mr. Settle : Your Honor, we wish to see whether or
not the statute of limitations is complied wi h, by what Mr.
Ingram testifies.
,
By the Court: I think he ought to explain a out the $300.00
and how it went. It seems to me the whole guestion is as to
the new promise.
i
By Mr. Settle: I want to clear up some things, Your Honor;
I will not be long about it.
[
page 27

~

Q. After the purchase of the askets of the Vir. ginia Wagon Company by the nefly formed corporation, the South Boston Manufacturing Company, was it
Mr. Owen's custom to thereafter refer to the stbck of the South
Boston Manufacturing Compa:t1y as the stock Iof. the Virginia
"\Vagon Company?
I
A. Yes, he ref erred to the stock of the Virginia Wagon
Company in a number of cases.
Q. Please state whetlrnr at thP. time of the date of this letter
of April 16, J930, Mr. J.C. Harris owed Mr. D. W. Owen anything other than $250 as the balance on 1;he purchase price
- of the stock of th<?. South Boston Manufactrtring Company,
Incorporated, which ]\fr. Harris had purcaase~ of Mr. Owen,
I!.
and this note of $1,000 here sued on¥
A. No, sir, Mr. Owen did not hold anything in the lock box,
which I was very familiar with at the time of !his death of all
his papers and made all the entries on his notb, &c., and that
was the only note that was held at that time.
Q. After the formation of the South Bost~ Wagon Company, Incorporated, Mr. Harris purchased t e stock of Mr.
Owen, Mr. W. S. Nichols and Mr. E. E. Eane , did he not?
A. Yes ; I think that is correct.
I

1
•

1

I

1
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R. E. Ingram.
page 28

r

By Mr. Tuck: If your Honor please, I cannot
see any bearing in that, and I don't see how he
knows anything about it.
By the Court: It don't seem to have any bearing in this
particular case. It might in the other cases.
By Mr. Tuck: We object to it. I want my objection to
show we object to everything he has testified to. I don't think
he testified to anything relevant.
By the Court: I will pass on that later.
By Mr. Tuck: No questions.
By Mr. Settle: Your Honor, we wish to examine
page 29 ~ Mr. ,J. C. Harris as an adverse witness.
By the Court: What do you expect to prove in
this particular case; I am not talking about the other cases.
By Mr. Settle: We want to ask him about this letter. ·
By the Court: He has admitted it; nobody denies it.
By Mr. Settle : Yes, but there are certain things we want
to ask him.
By Mr. Tuck: .We object to it.
By the Court: I understand he is suing on a note for
$1,000.00. The statute of limitations is plead on that, and
then he produces the new promise on which he relies; is not
that true.
B.y Mr. Leigh: You said "nobody denies".
By the Coµrt: I say, nobody denies he wrote the letter as
stated. You don't deny the fact that he wrote the letter.
By Mr. Leigh: No, but we deny the evidence of the letter.
By the Court: A.II I intended to state was you admit the
letter of April 1~, 1930.
By Mr. Settle: On what grounds do you rely, Mr. Leigh 7
By Mr. Leigh: In the first place, your Honor, this letter is _
not sufficient and does not identify itself sufficiently
page 30 ~ to amount to a plea of bar of the statute of limitations, and in the second and most important place,
even if it could be connected, the right of action accrued on it
in 1930, and that it is barred ·after :five· years.
By the Court: As a matter of fact, Mr. Settle has proved
~s well as he could- possibly prove that there were only two
debts, one for $250.00 and one for $1,000.00, and the $250.00
was applied to the stock and the other applied to this, and
I don't think it necessary to have any more evidence. I will
hear you gentlemen on whether this letter constitutes a new
promise.
By Mr. Settle: It is our contention, of course, your Honor,
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that the new promise renews the. obligation nd extends the
time on it for ten years from the date of then w promise. .
By the Court: That is purely a question of law. I will
hear you on two things, first, as to whethe this is a new
promise, and, second, what would be the statute of limitations
on the new promise if it is a new promise.
By Mr. Settle: Since Mr. Leigh has made the statement
,
that the testimony does not ideijltify that new
page 31 ~ promise, then we would like to call Mr. J.C. Harris
to the stand.
I
.
By the Court : I don't think there is any qu~stion about the
testimony having shown there are only two obligations.
By Mr. Settle: You don't deny that is a fl'cU
By l\fr. Tuck: We admit the letter and h has proved it
twice.
By the Court: Two debts have been sho, 1 , $50 was put
on' one and $250 on the other. The letter of 4!/16/1930 shows
Mr. Harris owe(l $250 on the stock and $1,000 on the bond.
By ]\fr. Settle: We want to put on evid~nce if there is
any denial of that.
.
:
By the Court: They have not denied that. I
By ]\fr. Leigh: Mr. Ingram testified that; he owed $250
and $1,000.
I
By the Court: The notation on the note says that $250
pays up the balance due on the stock, does it pot t
By Mr. Settle: Yes, and that notation was made on June
16, 1931, and after paying the balance of $25'.0 on the stock,
this $1,000 debt was entitled to a credit of $~0.
By the Court: Does the defendant have any evidence he
1
wishes to put 011 t
By :Mr. Leigh: We object to all ~he evidence.
page 32 ~ By the Court: Let the record show that part
of the evidence is presented at thll:3 juncture and
part is not. I cannot say any more at this) tim¢.
By Mr. Settle: VVe want to claim an exceMion as to any
part of the evidence that the Court overrules.
By the Court : Let the record show that.
By the Court : I will hear you on whether or not that is
a new promise and whether or not the statut of limitations
has run on the new promise.
Note: At this point argument was had by I ounsel for the
Plaintiff and by Counsel for the Defendant.
By the Court: Gentlemen, I have listened to your argument with interest. There is no doubt in my tind at all that
Mr. Harris signed the letter containing the (lowing note:
!

.

J

I

I

I
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that on the 28th day of February, 1931 (which is the last day
of the month) "that I am going to pay you all I owe you".
Of course, all that can be made certain and is made certain
by the testimony in the case is that that would be approximately $1,000.00, with interest on that, and that it would become due on February 28, 1931, so the only quespage 33 ~ tion which bothers the Court is whether under Sec.
5812 thP. time would run from the time of the original debt, or from the time of the new obligation~ I am forced
to the conclusion that it is bound to be the date of the new
promise- in this particular instance. I don't think there is any
question about the fact that the statute in this case would he
six years; therefore, I will have to sustain the statute of limitations.
By Mr. McKinney: Your Honor, the plaintiff excepts to .the
ruli).lg of the Court in sustaining the statute of limitations
an~ in entering judgment for the defendant, upon the ground.
that it is submitted by the plaintiff that the Court errs in
its construction of the statute, Sec. 5812, in applying the limitation of six years to the action, a,nd in holding that the action
is barred by the limitation which would apply to an unsealed
instrument.
By Mr. Tuck: If your Honor please, we would also likP
to let the record show we except ·to the ruling of the Court
on the question of whether or not the writing constituted a
new promise, on the grounds stated in our argupage 34 ~ ment, and upon the further ground that -the evidence of Mr. Ingram should not be allowed.
page 35 ~ COPY OF NOTE OF JOHN C. HARRIS INTRODUCED IN EVIDENCE AT THE TRIAL.
"$1,000.00 On demand with interest from the 20th day
Sept., 1923, I promise and bind myself, my heirs, etc., to pay
to D. W. Owen the full and just sum of one thousand dollars
for value received. I hereby waive the homestead and all
other exemptions as to this debt. Witness my hand and seal
this the 9th day of August, 1923.
JOHN C. HARRIS (Seal)"
(Memorandum on back of note of John C. Harris to D. W.
Owen, dated August 9, 1923.)
''Int. pd. to Aug. 9, 1925.
Int. pd. to August 9, 1930.
June 16, 1931. By Cash $50.00. ''
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'' This credit of 50.00 was the balance o~ a check 300.00
sent me .Turn~ 16. 1931 after the payment ip full of 250.00
balance due me by the said Harris for stock of the Va. Wagon
Co. purchased of me and held in escrow by Jno. 0. Watkins.
This memo. is made so that -my executor should know where
the balance of the check was used in case !anything might
come up.''
i

COPY OF NOTICE GIVEN TO COUNSEL f.OR DEFENDANT THAT PLAINTIFF WOULD; RELY
UPON NEW PROMISE. I
I

I

" : pril 27, 1938.
Messrs. Tuck & Mitchell,
Attorneys at Law,
South Boston,. Va.

In

Suit R. E. IngTam, Ex'or. of D. W. 0 en, deceased, v.
John C. Harris, $1,000.00. I
Gentlemen:
With further reference to the above styled Notice of Motion
for Judgment now pending in the Circuit Cpurt of Halifax
County, Va., for the principal sum of $1,000.00, with interest
from August 9, 1930, etc., we aclmowledge receipt of your letter
of April 26th advising that you were filing in t~e Clerk's office
that day a plea of the Statute of Limitations in said suit and
enclosing a copy of your plea.
!
vVe are writing· to give you notice that t9 repel the bar
of your plea of the Statute of Limitations, we shall rely upon
the following promise in writing made by: Mr. J. C. Harris to
Mr. D. ,v. Owen:
.
rn:

1

I

1

1

page 36 ~·

'South Boston,: Va., 4/16/30.

]\fr. D. W. Owen,
So. Boston, Va.

Dear Cousin Dan:
I enclose check for 800$-owing to the dama e by the storm
Saturday night to the Buggy Factory I amf ot sending as
much as I intended but will do my best to pa you all I owe
you during this fall & winter-I want_to tha you for your
indulgence.
·
Yours truly & sincerely,

J. ~- HARRIS.'

I
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This notiGe is given to you as counsel for Mr. J. C. Harris
in accordance with Section 5812 of the Code of Virginia. The
above styled case is set for hearing on May 6th and we- will
appreciate it if you will accept service of this letter' and notice
on the back hereof.
With good wishes, we are, ·
Cordially yours,
McKINNEY & SETTLE,
WBS:W

-

By: W. B. SETTLE.''

COPY OF ENDORSEMENT ON ABOVE LETTER.
Receipt is acknowledged and service is accepted by the undersigned of the within letter and notice this 27th day of
April, 1938.
TUCK & MITCHELL,
Counsel for J. C. Harris.
~

I, E. C. Lacy, Clerk of the Circuit Court of Halifax County, Va., do certify that the foregoing is a
true transcript from the record of the suit of R. E. Ingram,
Executor of D. W. Owen, deceased, ·v. J. C. Harris, in which
judgment was entered at the May term, 1938, of the Circuit
Court of Halifax County, Va.
And I further certify that it appears from a paper writing
filed with the papers in this cause that notice as required by
law has been given the defendant of the plaintiff's intention
to apply for this transcript of said record.
Given under my hand this 26th day of July, 1938.

page 37

E. C. LACY,
Clerk of the Circuit Court of Halifax
County, Va.
A Copy-Teste:
M. B. WATTS, C. C.

INDEX
Page
Petition for Writ of .Error and 811,pe·rsedeas. . . . . . . . . . . 1
Record .................................. . . . . . . . . . . . 13
Notice of. Motion for Judgment . . ........ . . ......... 14
Copy of Note . . . . ......................... . . . . . . . . 15, 26
Plea of Statute of Limitations ............. . . ........ 16
Notice of Reliance Upon Promise in Writing ....... 17, 27
Judgment, May 6, 1938,-Complained of. . . . . . . . . . . . . . 12
Certificate of Evidence . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . 20
R. E. Ingram .......................... ,. . . . . . . . . . 21
Clerk's Certificate .........................
28
I

1 . . . . . . . . . .

