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IN THE

Supreme Court of Appeals f Virginia
AT RICHMOND.

Record 2154
WALTER M. BOTT, Plaint" -in-error,

versus
PHILIP B. MOSER, Defenda t-in-error.

PETITION FOR WRIT OF E.
SUP ERBEDE.A8.

To the Honorable Justices of the Supre e Court of .Appeals
of Virginia:
Your petitioner, Walter M. Bott, res ectfully represents
unto the Court that he is aggrieved b a judgment of the
Circuit Court of the ,City of Norfolk, Virginia, rendered
against your petitioner on the 5th day of December, 1938, for
$1.200.00 with interest from November h, 1938, and costs,
in an action at law brought by notice f motion, in which
Philip B. Moser was plaintiff and you petitioner Walter
M. Bott was defendant.
The transcript of the record with o iginal exhibits are
herewith presented.
For the purpose of clarity the defen ant-in-error will be
referred to as plaintiff, and the plainti -in-error will be referred to as defendant, according to he respective *posi2~ tions occupied by them in the lower Court.
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FACTS.
We think that there is but little disagreement as to the
essential facts. In the Summer of 1936 the defendant, Walter M. Bott, became interested as a prospective purchaser of
the lot on the Northeast corner of the intersection of Spottswood Avenue and Hampton Boulevard in th~ City of Norfolk, Virginia, as the prospective location of an apartment
house that it was proposed to be erected by l\fr. Bott and his
associates. There developed conv()rsations between Mr. Bott
and Mr. Moser in reference to the subject, as the result of
which Mr. Bott became the purchaser of said lot through Mr.
MosP.r as intermediary between Mr. Bott and the owner of
the lot.
·
Thereupon Mr. Bott employed Mr. Moser (architect) to
draw plans and specifications for a proposed apartment house
to be erected on the desip;nated lot, for which Mr. Moser was
Lo recP.ive a sum certain for drawing· the plarn;, whether the
buildings were erected or not, and a further sum contingent.
upon the building being erected. The building was not erected
due to the fact that :Mr. Bott and his associates were unable
to financP. the erection. Settlement was made between Mr.
Bott and Mr. Moser for the compensation to which Mr. Moser
was entitled that was not contingent upon the erection of the
building·.
Thereafter further conversations between :Mr. Bott and
Mr. Moser developed in reference to the subject of building upon the lot. .A.s the result of those conversations
3* *Mr. Moser prepared a second set of plans for an apartment house that it was proposed to be erected upon the
said lot, the object of the second set being to lower the cost
of construction, and to make the plan~ conform to the Zoning Ordinance. It was admitted by Mr. Moser that nothing·
was said between him and Mr. Bott in refere nee to compensation for the second set of plans. It was the contention of
Mr. Moser that the second set of plans was an entirely new
commission nnconnectP.d with the first commission. It was
the understanding· of Mr. Bott that the undertaking of Mr.
l\f oser in preparing· the second set of plans was upon Mr.
l\foser's own initiative to enable Mr. Moser to earn the part
of the fee that ·was conting·cnt upon the erection of the buiidin~:, under the original agreement.
The ~econd set of plans were dated by Mr. Moser as of
December 7, 1937, and were completed shortly thereafter.
Mr. Bott intended to build in accordance with the second set
of plans, and tentative bids were secured on those plans.
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·while negotiations were pending betwe n Mr. Bott and his
associates and prospectivl' builders for the erection of the
building, Mr. Moser started his present cticm on Jan. 29th,
1938. Thereafter just before the first tri of this action (that
occurrP.d on March 17th, 1938), Mr. Bo t before letting the
contract sent his associate Mr. E. S. Fer bee to interview the·
},. H. A. authorities in R.ichmoncl to as ertain whether the
necessary finances could be arranged t ough the F. H. A.
Mr. Ferebee thereupon went to Richmon and laid the second
set of plans before the F. H. A. au horities. Then and
4* there the question was raised by •t~ F. H. A. architect
, examiner as to whether the building qould be placed upon
the lot under the Zoning ordinance. Mr. erebee returned to
Norfolk. checked thP. ·question with Mr. Neely, Building Inspector of the City of Norfolk, and f ou d that the building
could not be placed upon the lot. and Mr Moser was so notified. Mr. Moser then interviewed the bui ding inspector, who
verified the information: Mr. MosP.r di nothing to reform
his plans to make them conform to tl1 Zoning Ordinance.
Th,~ firi;;t trial resulted in a hung jury.
he second trial, in
which the present verdict was rend~red took place on NoVP.mber 7th and 9th. 1938; and still Mr. oser has done nothing· to reform his plans to make them co form to the Zoning
Orclina.n ce.
After the first trial, Mr. Bott, still desi ing to build, caused
another set of plans to be drnwn by Mr. ooke, another architect, for which Mr. Bott paid the sum of 00.00. No building
hns been erectP.d upon the lot.
· Below is a diagram with the dimen.sio s of the lot at the
Northeast corner of Spottswood .A.venue nd Hampton Boulevard, which corn;;titntes the site for wh ch both the Moser
plans were prepared by Mr. Moser (Ex ibit 15).
The rP.f Prences at this point are to th exterio~ line.
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*'There are two existing buildings in the block fronting· on I-Iampton Blvd., each of which sets back 24 feet
from the street lot Iiw~. SP.e Exhibit No. 15.
6~

*The Zoning ordinance is in evidence Exhibit A-4 and
the Ruildin~· Inspector testified in reference thereto .
. The lot iR iu °RP.8idPnce C district. The ~oning Ordinance
( Sections 12. rn and 14) put the following reshictions upon
the erection 9f any building proposed to be erected upon the
lot, as set forth in Instruction E that was correctly granted
in the ease;
·
( 1) Along- Hampton BouleYard, no part of the building
shall bP- clof.';er to the street-lot line than the average of the
existing· building·s, within the block, that is 24 feet.
(2) Along· the East property line, no part of the building
shall be closrr to the East property line, than 10 feet.
(3) Alon~ Spottswood Avenue, no part of the building
shall be c]m;;er to tlrn street-lot line than 5 feet.
(4) Along the North property line, no part of the building
shall b() c]m:;er to the North property line than 5 feet.

Nofo: Tt will he noted that the above mentioned 8et back
restrictions apply specifically and accurately to the second
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set of plans. They also apply to the first set of plans with the
following qualification in respect to ite -s (3) and (4) above,
namely the set back along Spottswood Avenue and the set
back along the North property line.
der .the first set of
pluns, due to the fact that the building
s to be a four story
building ( the second set of plans calle for a three story
building) the set back from Spotts ood Avenue and the
7• set back from the North •property ine was required by
the Zonin~ Ordinance·· to be inc re a ed in each instance
from .five feet to seven feet tro inches. Neely, R., p. 158.)
1

Vve have drawn in red pencil on the
limits beyond which a building propose
the said lot in accordance with the seco
not extend under the Zoning Ordinance.
of the limits of the buildable space ar
lows:

above diagram the
to be erected upon
d set of plans canThe measurements
ascertained as fol.

Along Spottswood A venue-Since th lot measures 135
feet on Spottswood Avenue, and 145 f et along the North
property line, and the two lines are p rallel and 100 feet
api,rt, the depth of the lot, measured ara.Jlel with .Spottswood A venue. increases 6 inches for ea h 5 feet of set back
from Spotts":ood Avenue. ThP-refore t e depth of the lot
measured along the set back line of potts·wood A venue,
being 5 feet from Spottswood A venue, , easured 135 feet 6
inches. From this last mentioned dept there must be decluC1ted 24 feet of set back on Hamp to~ Boulevard plus 10
feet of set back a)ong the East propert line, a total of 34
foet. Therefore if we subi;;tract 34 feet f om 135 feet 6 inches
we have the length of the bnildable spa9e along Spottswood·
A venm\ 101 feet n inches, which is the l~ngth of the red line
along Spottswood A venue as shown n the a hove dia . .
gram,
*Along Hampton Boulevard-Sin e the lot measures
88
100 feet a1ong Hampton Boulevard, d Spottswood .l\.venue and the N ol'th property line are p rnllel, the width of
the Jot at any point measured parallel w th Hampton Boule'VH rd iR 100 feet. Rene(' in order to ,g-et the builclable space
along Hampton Boulevard we must dedu t from the 100 feet
the 5 feet Ret back alonA" Spottswood A, nue and the 5 feet
set back along the North property Jine, hich leaves 90 feet,
which is the length of the red line along ampton Boulevard,
as ~hown on the diagram. As applied to he first set of plans
this line would be 85 feet 8 inches, ins tea of 90 feet.
Therefore it is clear that if a. buildi g proposed to be
erected upon the said lot is to conform o the Zoning Ordi-

.(j
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nance, the building cannot have a greater measurement ·along
Spottswood Avenue than 101 feet 6 inche_s, nor along Hampton Boulevard than 90 feet.
Now if Your Honors will glance at the two sets of plans
drawn by Mr. Moser you will see: (First Plans-Exhibit
3: Second' Plans-Exhibit 4):
· .(1) That the first plans call for, a building of 119 feet 10
inches along Spottswood Avenue, and 90 feet 4 inches along
Hampton Bouleva.rd, and
(2) That tlw second plans call for a building of 112 feet
4 inches along Spottswood Avenue, and 90 feet 8 inches along
Hampton Boulevard.

Therefore it is clear that the first set of plans call for a
building· 1.8 feet 4 inches too long along· Spottswood A venue,
and 4 feet 8 inches too long along Hampton Boulevard.
9* *It is also equally clear that the secon~ set of plans call
for a building 10 feet 10 inches too long along Spottswood A VP.nUP. and 8 inches too long along· Hampton Boulevard. Mr. Thompson Neely, Building Inspector of the City
of Norfolk testified, that since the second set of plans as applied to the frontage on Hampton Boulevard violated the Zoning Ordinance by leRs than a foot he would make no point of
that; but that since the plan~ as applied to the frontage on
Spottswood Avenue were too long by 18 feet 4 inches and
10 feet 10 inchP.s respectively he could not within the law, and
would not. issue a permit for a building to be erected on the
lot under either of the sets of plans.
The jury rendered a verdict for the plaintiff for $1,200.00.
The defendant moved the Court to set aside the verdict and
render final judgment for the defendant, or in the event that
the Court be of opinion. that the defendant is not entitled to
final judgment, then to grant a new trial, which motion the
Court overruled, and thereupon the Court rendered judgment for the plaintiff on the verdict, to which the defendant
duly excepted.
ASSIG-N:MENTS OF ERROR.
(1) The Court erred in overruling the motion of the defendant to set aside the verdict, and erred in rendering judgment for the plaintiff.
·
(2) The Court erred in granting Instructions 1 and 2,
granted at the request of the plaintiff.
10*
( 3) The Court erred in refusing Instruct.ions ~ A, C
and F offered by the defendant.

·walter M. Bott v·.
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(4) The Court erred in rP.fusing Instr ction G as offered
by the defendant and erred in amending the· same.
( 5) The verdict is excessive.
ARGUMENT.

I.
The first assignment of error will de end upon the accuracy of the following statement to which e will address ourselves:
The plaintiff is not entitied to recover
he has not produced a set of plans accord
in.(J can be erecfod within the law, on th
were drawn, because they viola.te the Z
the City of Norfolk.

for the reason that
g to which a b'ltildlot for which they
ning Ordinanoe of

It should be noted that the plans were drawn for the particular lot named, so designated on both sets of plans. Mr.
Moser was familiar with the lot, and in f ct arranged for the
purchase by Mr. Bott (R., p. 14). Mr. M ser claimed that at
the time that he arranged for the purchas of the lot and drew
his first set of plans he thought the lot h d a frontage of 145
feet on Spottswood Avenue instead of 1 5 feet. Even so, if
the lot had had a frontage of 145 feet on ~pottswood Avenue
the first set of plans would have been 8 fe(t 4 inches too long,
along Spottswood A venue and 4 feet 8 i ches too long along
Hampton Boulevard. But where Mr. Mose undertook to draw
plans for that particular lot, it was is duty as an archi11 * tect, under the law *to ascertain t e measurements of the lot, and ignorant reliance upo . an assumption is
not the measure of the architect's duty. f he had measured
the lot he would have known that it coul not have been 145
feet, because the building immediately to the East measures
3 feet 8 inches from the 135 feet line. ( ee Exhibit 15.)
However that may be, it should be no ed that Mr. Moser
is not suing on the first set of plans, an that he was paid
that portion of his fee for the first set of plans that was not·
contingent upon the building being· erce ed. Mr. Moser is
suing on the second set of plans; and h admitted that before he started to work upon the second s t of plans he knew
that the true frontage on Spottswood A enue was 135 feet
and not 145 feet. And there is no doub of the fact that a
building to be erected in accordance wit the second set of
plans would be 10 feet 10 inches too long to be put upon the
lot, and in direct violation of the ordin nee. Consequently

Supreme ·Court of Appeals of Virginia.
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no building permit could be obtained and by reason thereof
.
the plans were 9f no use to defendant Bott.
What Mr. Moser contracted to deliver was not a work of
art that could be hung upon the wall as a '' thing of beauty
and a joy forever''; but a set of definite plans and specifications in detail, by which an apartment building meeting the
reasonable specified requirements of Mr. Bott could be
erected in accordance with the law, upon the lot designated.
This he has wholly failed to do to the present date and hence
has not complied with the contract which he alleges. As
12* a matter of •Jaw Mr. Bott acquired no title to the paper
plans ; he could not hang them upon his wall if he wanted
to do so. Mr. Moser, by virtue of their being the product of
his brain, had the right of authorship in them and under the
law the right to have them returned to him after they had
served the purpose for which they were intended. That purpose was the erection of au apartment building at the Northeast corner of Spottswood Avenue and Hampton Boulevard.
The only right that Mr. Bott acquired in the plans was to
have erected in accordance therewith an apartment building
on the designated lot.
We have been unable to find any Virginia case defining the
duties of an architect and involving his right to recover for
his services under circumstances similar to the case at bar.
However there are a good many cases outside Virginia; and
they are practically unanimous in holding that the architect
is not entitled to recover unless he has drawn and delivered
completed plans by which a building can be erected within
the law reasonably meeting the designated requirements of the
employer, for the purposes for which they were intended.
The following authorities are directly in point and hit the
nail squarely on the head. After thorough search we have
been .unable to find ·any authorities to the contrary.
3 Am. J ur ., page 1007 :
"Nor can an architect employed to draw the plans and
specifications for a building on a particular lot recover compensation if he produces plans for a building which, because
of municipal building regulations, cannot be erected on the lot
specified.''
*The aut.hori ty cited for the above statement is the
leading case of Bebb v. ,Jordan, 189 Pac. 553, 9 A. L. R.
1035 (Wash.), which is on all fours with the case at bar.
In Bebb v. ,Jordan. (supra) the owner of a lot employed an
architect to draw plans and specifications for an eight-story

13*
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apartment building to be erected upon a c rtain lot in the City
of Seattle. The plans were drawn and b ds taken. The·lowest bid was for more than the owner d ired to put into it,
and he abandoned the enterprise. The eupon the architect
.
sued for his fee for his services in draw~ g the plans.
The defendant interposed a number o defenses, the principal defense being that the plans .prep red· were useless to
him, for the reason that a building erecte ori the lot. in question in accordance therewith would be av olation of the building ordinance of the City of Seattle. Th ordinance required
for a ~uilding of the height of this one a c~urt are~ for light
and air of 1,680 sq. feet, whereas the pans provide for an
area of 1,288 feet only. The ordinance also required of a
building erected upon the .lot, yard room on the alley 13 feet
in depth, whereas these plans provide for. a building covering
the entire lot, leaving no space as yard room.
1.'he case was tried by the Court with ut a jury, and the
lower Court rendered a judgment for he architect, which
was reversed on appeal. We quote fro the opinion of the
appellate court, page 1038 (A. L. R.) :·
"The plans and specifications being t us unsuitable for a
building on the described lot, can the a chitects recover on
quantum meruit for the reasonable alue of *their serv14* ices in preparing them? Unquesti nably, an architect,
when employed generally to draw lans and specifications for a building of a given style and imensions, may re- ·
cover for the reasonable value of his serv ces on a compliance
with the terms of the employment, even hough the building
plauned be one which the employer cann t erect at the place
it is his purpose to erect it. But the rul is otherwi~·e where
the lot or the location of the lot on whic the building is intended to be erected is made known to h m. In such ·a case .
he is bound to know the building restricti ns .of the particular.
place, and draw the plans and speci:ficati s accordingly,.else
forfeit his right of recovery for his se ices. This on the
familiar principle that in all such contr cts of employment
there is an implied condition that the wo k, when completed,
shall be suitable and proper for the pur_ oses intended. .An
architect is an expert in his particular Ii e of work. He so
holds himself out, and is employed beca se he is such. He
is not only bound to know the character of materials neces-.
sary to the construction of a safe and du ble building of the
design required, but is bound to know a so the building restrictions imposed by the law of the place here he is informed
the building is to be erected.
''In Straus v. Buchman, 96 .A.pp. Div. 70, 89 N. Y. Supp_.

1,0
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226, the plaintiff purchased a partially completed building,
and employed the defendants as architects to superintend and
supervise the remain~er of the work to be performed thereon.
At the time of tlre,pui~chase, a change in the plans of the building, of which the· :d~fendants were fully advised, was agreed
upon between~ the plaintiff and his vendor, the change
15• *'requiring a new support for certain tail beams. These
the architects permitted to be rested on studding partitions, contrary to the requirements of a statute applicable
to buildings at that p]ace. The building, when completed,
proved to be defective, and the plaintiff sued the defendants
in damages. Holding the defendants liable, the court said:
'The placing of these timbers, and the manner in which they
were secured, was not only a serious defect, but a direct violation of the statute in force at that time, relating to the construction of buildings in the city of New York (Laws of 1882,
chap. 410, 476, as amended by Laws of 1892, chap. 275, p.
547), which provided that "in no case shall either end of a
beam or beams re~t on stud partitions". It was the duty of
the de£ endants, under their contract with plaintiff, not only
to see that the beams were properly placed, but especially to
see that the placing of them conformed to the requirements
of the statute. This they failed to do.'
"In Nave v. M cGrane, 19 Idaho, 111, 113 Pac. 82, the plaintiff, an architect, sued to recover for his services in drawing
plans for a huilding which the defendant contemplated constructing. At the trial it was shown that the building, as
designed by the architect, violated the building ordinances
of the city where the building was intended to be erected. It
was held that the architect could not recover, the court saying: 'So far as an architect is concerned, there is always
an implied contract that the work shall be suitable and capable
of being used for the purpose for which it is prepared. Apart
from questions of public policy, this principle would prevent
him from recovering· upon plans and specifications prepared
in violation of law, unless he was directed to so •pre16* pare them by the owner.'
"See also Progress Amusement Co. v. Baker, 106
Wash. 64, 179 Pac. 81; Hart v. City Theatres Co., 215 N. Y.
322, 109 N. E. 497; Bitrger v. Koelsch, 77 Hun. 44, 28 N. Y.
Supp. 460; 5 C. J. 260.
''The trial court in its findings, while recognizing that the
plans and specifications, as drawn, violated the building ordinances of the city of Seattle, held the architect excused because the defendant desired a building in conformity with
the Sheridan Apartments, and that this building violated
the ordinances in the same manner that the plans submitted

Walter M. Bott v. Philip B. Moser.
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violated them. But we think it plain th t this fact would not
excuse the architects. The rule might e otherwise· had -the
defendant known the fact and directed lans to be drawn in
accordance therewith in spite of such nowledge. But the
evidence makes it clear that he had no uch knowledge-, and
that a mere inspection of the building and the ordinances
would not disclose the fact to a person ot skilled in building
construction. On the other hand, the p aintiffs did know of
it, or ought to have known of it, and it w· s negligence on their
part not to so_inform the defendant bef 1re entering upon the
work of drawmg the plans. It follows hat there can be no
recovery for the plans of the eight-stor building.''
Nave v. McGrane (Idaho), 113 Pac. 8 is a case dealing at
some length with the duties of an archi ect and his right to
collect for his fee. We quote from the pinion of the Court
at page 85:
·

"In volume 1, Ency. of Architecture, . 362· (bottom number) the author says : 'The plans wh n completed· should
(1) conform with the instmction iven the *architect,
17* (2) comply with all laws which m y be applicable, (3)
not infringe the rights of any thi d person, (4) be in
accordance with all rules of the archite t 's science and art.
It must be remembered that the emplo er 's mere approval
will not be an excuse for faults, of whic the employer is not
a competent judge. ''
ln reference to item (2) (supra), th t is the duty of the
architect to comply with all laws which ay be applicable, the
Court says at page 88:
''Reference is also here made to pag s 24 and 25 of said
authority (1 Ency. of Architecture),
ich refer to architects having knowledge of the statute la. and the ordinances
of the City, and says: 'Moreover, it w·n be seen later that
a person employing· an architect has a i.ght to rely on the
architect's knowledge of building regula · ons, so that the. latter will be liable to his employer if, th ough his ignorance,
the laws are infringed, and the employ r suffers.' And at
page 37, it is said: 'In addition to th s knowledge of the
fundamental laws of nature, of materia s, etc., an architect
represents himself as possessed of a kn wledge of the stat. utes, ordinances, and .laws relating to uildings and to the
erection of ·huilding·s of the place where e structure is to be
located.'
'' So far as an architect is concerned, there is always an
7
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implied contract that the work shall be suitable and capable
of being used for the purpose for which it is prepared. Apart
from questions of public policy, this principle would prevent
him from recovering upon plans and specifications pre18* pared in violation of law, unless he *was directed to so
prepare them by the owner.''
We quote from the opinion of the Court in the case of
Davis v. Boscou ( Cal., 1925), 237 Pac. 401, at page 402:
'' As his principal ground for reversal herein, the defendarit argues that the plans and specifications as drawn provided for a building that could not be erected under the State
Housing Act as it then existed and in support of his contention, relies principally upon the case of Nave v. McGrane, 19
Idaho 111, 113 P. 82, and Bebb v. Jordan, 111 Wash. 73, 189
P. 553, 9 A. L. R. 1035. The McGrane case states the law
in relation to architects and their qualifications as follows:
" 'So far as an architect is concerned, there is always an
implied contract that the work shall be suitable and capable
of being used for the purpose for which it is prepared. Apart
from questions of public policy, this principle would prevent
him from recovering upon plans and specifications prepared in
violation of law, unless he was directed to so prepare them
· by the owner.'
'' The same rule is announced in the Be bb case, supra. There
is practically no conflict in the cases having to do with this
subject, in holding that an architect is not entitled to recover
compensation for plans .and specifications drawn by him for
a building which cannot be erected upon a specified lot, by
reason of the provisions of building laws or ordinances, unless the architect is specially employed to prepare plans and
specifications for such a building, irrespective of the place
where it is to be erected. If the architect knows where
19* the building is to be erected, •and is employed generally
to draw plans and specifications therefor, the plans and
specifications so drawn by him, must provide for a building
that can be legally erected, and reasonably suitable for the
uses and purposes for. which it is to be erected."
Jror further authorities holding that an architect is held
to a sh·ict compliance with the terms of his employment see:

Trunk ,f; Gordon v. Clark, 145 N. W. 277 (Iowa).
Feltham v. Sllarv, 25 S. E. 619 (Ga.}.

Walter M. Bott v. Philip·
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Williar v. Nagle, 71 Atl. 427, 16 Ai Oas-. 982 (Md.).
Graharn, v. Bell-Irving, 91 Pac. 8 (W sh;.).
Emerson v. Kn~ezell, 62 S. W. 551 ( exas).
A.ndr11, etc., v. Ewin,q, 130 So. 570 (L .).
Mac Donnell v. Dreyfous, 81 So. 383 La.).

If Your Honors are to follow the a ove cases, inasmuch
as it is clear that a building in accordan e with the plans and
specifications in the case at bar cannot b erected upon the lot
for which they were drawn because the do not comply with
the Zoning Ordinance of the City of No folk., then the plain.;.
tiff, Mr. Moser, has not complied with t e terms of his agree . .
ment to draw plans and specifications fo an apartment building to be erected on the designated lo, and the verdict is
contrary to the law and the evidence, an is without evidence
to support it; and Your Hon9rs should set aside the .verdict
and judgment of the trial Coq.rt, and r nder final judgment
for the defendant.
The plaintiff admits, as he is forced to admit., that the plans
do not conform to the Zoning Ordinanc , and has confessed
his ignorance o-f the requirements f the ordinance. His
20• •reply is, admitting that the plans re 10 feet 10 inches .
too long, all that is necessary is t shrink them, taking
off a foot or six inches here and there, e c. Our reply is that
they are his plans, and it was his duty to shrink them. ' It
was Mr. Moser's duty under the above authorities to know
the Zoning Ordinance and to make the pl ns conform thereto.
Mr. Bott was not charged with knowle ge of the details of
the Zoning Ordinance; but M.r. Moser as. That supposed
knowledge on the part of Mr. Moser w s one of the things
for which Mr. Bott was to pay him.
s soon as Mr. Bott
definitely learned that the plans did not onform to the Zonin.g- Ordinance he notified Mr. Moser; and Mr. Moser has done
nothing to correct or reform the plans t this date.
Ten feet ten inches are to be taken o the building. Certain]y some judgment is to be exercised as to where the excess length is to be taken off. What sort f judgment is to be
exercised? Is that the function of an ar hitect, or a builder?
It seems to us clearly to call for the ju gment and function
of an architect. It is the function of t. e architect to make
the plans; and the function of the builqe to build according
to the plans made. It might be said that good builder could
take the plans and lop off a foot here and there until the
building were shrunk 10 feet 10 inches, a d make a good job
of it. We venture to suggest that such builder could erect
a good job on a mere sketch or plans dra n by himself without the aid of an architect. Mr. Bott in e case at bar exer-
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cised the jud_gll\ep,t of employing an architect, and he had a
ri~ht tQ. the. _be~.t- judgment of th~~ architect performed in a
workmanlike manner as appli~cl to each and every funci1 :}.': tion of the ··architect that ·goes into the •making and
drawing of the plans, and ·had the right to the final
tangible results of such judgment expressed in d~finite plans,
in accordance with which a building· could be erected on the
lot.
· It is not a question whether the pl~ns drawn by Mr. Moser
c-0uld be reformed. The cold fa.ct is .that Mr. ·Moser contracted to draw and deliver plans for an al)artment house
that could be erected on the Northeast corner of Hampton
Boulevard and Spottswood A venue in accordance with the
plans as drawn. Such Mr. Moser has failed to. deliver. It
is a case of simple breach of ~ontraot.
May we pose this proposition. Suppose the plans did conform to the Zoning Ordinance and it ·was not necessary to
~hrink the building 10 feet 10 in~h~s; ~d suppos~ that Mr·..
Bott g·ave the plans to a builder and told hini to reduce the
cosi by shrinking the building 10 feet lQ inches and to ex_ercise his judgment as to where and how the shrinkage was to.
take place. And suppose the builder did so, and in doing
· so, architectural defects developed attributable to the shrinkage. Could it be held that the architect would be responsible
f.or the resulting damages T Clearly not; because there would
:Pave been a departure from the plans. Architeot ~s plans are
supposed to be used as is, and he who departs therefrom does
so at his own risk. He who employs an architect is neither·
required to take, nor justified in taking, that risk.
At the time of the trial of the case there seemed to be a
Q\lestion in the mind of the trial Court of the effect of the
l>rovision of the Zoning Ordinance providing for an applica-.
tion to the. Board of Zoning Appeals for an exemption
22"'" from *the Zoning Ordinance requirements in a case where
a strict compliance with the Zoning Ordinance wou,ld
work a hardship. Tbe procedure is that the interested party in
such case makes the application, and evidence thereon is
heard by the Board. Thereupon the Board makes a recommendation to City C0uncil, recommending either the granting- of the exemption or the refusal of the exemption as the
judgment of the Board may dictate. The recommendation of
the Board then goes to, Council; and Council either adopts
or refuses the recommendation of the Board as its judgment
may dictate. The say of Council is final. We cannot see
how tllat prc,v:i·sion of the Zoning Ordinance affects the qnestiou of whether· l\fr. Moser has performed his contract. In
the first place the restrictive requirements of the Zoning Or-
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dinance in reference to the lot is the e · sting law, and remains so until an exemption is granted, and none has been
granted. In the second place we do not see how a case of
hardship within the ordinance could be ade out as applied
to the situation in hand. The only hards ip that we can see
that could be made out in reference to th lot consists in Mr.
Moser having to do his work o:yer again, made necessary by
his own ig·norance of the requirements of he ordinance. Such
he has not done nor offered to do. It do~s not seem to us to
be reasonable to consider such as a hardsl~'p within the meaning of the ordinance. F,urthermore since r. Moser has contracted to draw plans according to which n apartment building can be erected on the lot, the burden i upon him to prove
that Council would grant the exemption. Such he has wholly
failed to do. There is no evidence tha Council has ever
granted an exemption in a similar ca e; and *there is no
23" reason to assume that Council wo Id favor Mr. Bott
over any other citizen of the City. Mr. Bott did not
contract for plans, for which it would be 1 cessary for him to
get an exemption from existing restrict ons from a board
having discretionary powers or from C uncil having legislative powers. He contracted for plans on which he could
build under existing- restrictions.
It is, therefore, submitted that Mr. l\i oser has not done
what he contracted to do, and hence is not ntitled to recover;
and that the verdict of the jury should b set aside, that the
judgment of the lower Court should be reversed, and that
final judgment should be rendered for t e defendant.

II.
INSTRUCTIONS.

A. Plaintiff not entitled to any instru
(1.) It is submitted that the plaintiff id not make out a
case, and it should not have been allowe to go to the jury,
and no instruction should have been gr .nted the plaintiff,
since from his own testimony (by which he is bound) only
one inference can be drawn, which is tha · there was no specific and separate contract between the par ies as to the drawing of the second set of plans, but that t e drawing of said
second plans was an effort on the plain iff's part to earn
that sum which was contingent under th original contract.
The building was not erected and co sequently the con24 * tingency was not fulfilled and *the p aintiff was no't entitled to the additional sum; and th e is no contention
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on the part of the plaintiff that an agreement other than the.
original agreement was entered into between the parties. ,
( 2) There is no conflict as to the fact that both sets of plans
do not conform to the Zoning Ordinance ; and there can be no
question of the fact that a building cannot be erected in accordance with plans that do not conform to the Zoning Or. dinance. The undertaking of plaintiff was to draw plans for
a building of a certain type to be erected on a specific parcel
of land, all of which was entirely familiar to plaintiff, since
plaintiff took part in negotiating for the purchase of the parcel of land upon which the apartment was to be constructed
(R., p. 14) ; and there was no duty on the part of defendant
to allow plaintiff to redraw and change them in an effort to
make them conform to the ordinance. (See Httdson, et al., v.
Rogers, post.) Nor is there any machinery in law or equity,
since the entry of the within judgment, by which the defendant can, if such is possible, compel plaintiff to redraw or
change the plans so as to make them conform. Attention is
directed to the fact that there is no evidence that plaintiff
ever offered or attempted to revise or alter the plans to make
them conform to the City ordinance. The plaintiff's testimony discloses that he failed to fulfill his obligation and there
was no issue before the jury to be considered.

B. Court ·Wrred in gmnting plaintiff's instruction No. 1 (R.,
p. 196).
25.,

*''The Court instructs the jury that if they believe
from the evidence that the plaintiff prepared, at the request of the defendant, two separate a.nd distinct sets of
plans; that as to the first he had a definite agreement with
the plaintiff as to his compensation, but had no such agreement as to the second set of plans; and that the commis,sion
to prepare the second set of plans was not undertaken by
him upon the contingency that the defendant would pay him
only if the building was erected, but was made without any
such condition, then the law implies a duty upon the def endant to pay the plaintiff whatever such services were reasonabl v worth, and you shall find for the plaintiff, unless you
believe from the evidence that the plans were not reasonably .
usable for the purpose intended."
(1) We submit that this instruction is erroneous on the
grounds tl1at it charged the jury that if they believe plaintiff
prepared two sets of plans and that as to the second set of
plans there was no ag-reemen~ in reference to compensation,.
plaintiff was entitled to recover, but completely ignored the
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evidence in the case that the second set f plans were drawn
under the original agreement which cont ined the contingency,
and directs the jury to find a verdict a ainst the d~fendant
in event nothing further was said as · con:ipensatfon sub·
sequent to original agreement, which i · effect, takes away
from the jury the consideration. of all 1evidence in the case
tending· to show that the second set of lans were drawn ~y
the plaintiff in an effort to collect the dditional -contingent
compensation under the original agree ent. There is D:Othing in the evidence· from which the law implies a duty up~n
the defendant, under the circumstances to pay the plaintiff
whatever the services rendered in connection with the
26* *drawing of the second plans we e reasonably worth
as is charged in this instruction, ·nee it is alleged in
the notice of motion that the defendant, ''Did. then a:µd there
promise and agree to pay the undersig ed (plaintiff) ,a rea·
sonable compensation for his services'' and there is no evi.
dence that a promise or agreement wa made between the
n the contrary the
parties as to the second set of plans.
uncontradicted evidence is that there as only one agree.
ment and it contained the contingenc . The question of.
quantum meniit has no standing since there was a specific
agreement between the. parties ·providin for the payment of
a certain sum upon the drawing of pla s and an additional
sum contingent upon construction of t e apartment, which
was never constructed.
(2) This instruction tells the jury t at if the second set
of plans were 'ltndertaken by Mr. lJJose not upon a contingency but without. such contingency, t~ n the law implies a
duty to pay. Under this instruction th the issue is stated
to be what Mr. Moser 11mdertook to do. Under the law that
is onlv half the issue. The true issue is not what Mr. Moser
alone "undertook to do, but what was the eeting of the mindsof Moser and Bott on the subject, or wh t was Moser's obligation pursuant to a meeting of the mi ds of the parties as
expressed in an agreement. This err is accentuated by
the refusal of Court to grant Instructio s A and 0, offe.red
bv the defendant.
"(3) It is submitted that this instructi n should have been
amended by inserting '' unless you belie e from the evidence
that the plans failed to conform to the Zoning Ordinance",
or words to that effect, instead of, "unl ss you believe from
the evidence that the plans were r asonably usable for
27• the purpose ""intended". We have hown that the plans
did not conform to the Zoning Or inance and that for
that reason a building permit could not be obtained for the
erection of the buiJding in accordance wi h the pla:iis. Under
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the lang;uage us~d in'° the instruction if the jury were of opinion that the plans :could have been reformed by another architect to meet the· rel]_uirements of the Zoning Ordinance, the
plaintiff was entitled ·to recover. We have attempted to show
under Point I of this petition that such is not the law.

C.· Court erred in granting plain.tiff's Instruction No: 2
(R., p. 197).
"The Court instructs the jury that if they believe from the
evidence that the plaintiff is entitled to· recover, they shall
find a verdict in his favor for such sum as they consider reasonable and proper compensation for the services performed,
and in arriving at their verdict may take into consideration
the customary fees of other architects i'n the community for
similar services and all the other evidence in the case bearing on the question of compensation."
This instruction should not have been granted on the
grounds that it singled out certain portions. of the evidence
in reference to fees and directed the jury to give consideration to said certain portions to the exclusion of others. It
in effect directed the jury to ignore the evidence offered by
the defendant as to the amount of compensation already paid
to the plaintiff, the conditions under which additional compensation would be due him, the amount charged by W. V.
Cook, architect, for plans for an apartment on the par28:i ticular parcel of land, the fact that the ·1 plans did not
conform to the Zoning Ordinance and that it would be
necessary for the defendant to pay for the services of some
other architect, in an endeavor to make the plans conform
to the zoning· ordinance. The Court's attention is respectfully directed to Hitdson, et al., v. Rogers. (St. Louis Court
of Appeals, Mo., Dec. 11th, 1936), 121 Mo. A. 165, 98 S. W.
778.
In that case an action was broug·ht by an architect to recover fees for services rendered in connection with plans and
specifications for a structure to cost not more than $75,000.
However, the lowest of the bids obtained was in excess of
$75~000, and the defendant attempted to interest various
parties in supplying· funds with which to construct a building in conformity with said plans and specifications to cost
not less than $100,000. The proposed construction was eventually abandoned by the defendant.
The Court granted the plaintiff the following instruction :
'' That though the jury found plaintiffs agreed to make
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plans for a structure to cost not more t an $75,000, but further found defendant, instead of rejecti g the plans actually
prepared, on learning it would cost mor than that amount to
build in accordance with them, ma e use of them in
endeavoring to erect a building a:t a sum in excess of· $75,000,
plaintiffs"were entitled to recover the v lue of the plans and
specifications.''
The Court, in holding that this instru tion was erroneous,
said on p. 781 :
"No doubt that instruction referred o statements in the
letters of defendant that he was try ng to induce eastern
29* capitalists to *invest with him in a building to cost
$100,000. We think the instructi n was erroneous in
layin,q undue stress on a single circit.mst nee in evidence. The
jury might have found from said cir umstance alone, or
from it and other facts in proof, that, if it was agreed plans
should be drawn for a house to cost no more than a certain
price and this stipulation was not com lied with by plaintiffs, the defendant waived the breach a d accepted the plam,
as drawn. Nevertheless, the use defend t made of the plans
was not conclusive in favor of a waiver but was compatible
with the theory that he would accept th m only in the event
of being able to enlist the requisite ea ital to build in accordance with them. Selectin,g one in on-elusive fact and
pred-icatfog a waiver on it tended to give it undue importance
i-n the minds of the jury.'' 11 acktnan v. 11 cGuire, 20 Mo. A pp.
286; Staie v. Jackson, 105 Mo. 196, 15 . W. 333, 16 S. W.
829. ( Italics supplied.)
The Court also granted the plaintiffs t e following instruction: ,
"That if it was agreed the plans we to be drawn for a
building to cost not more than $75,000, and the plans were
clrawn for a building in excess of said s m, yet if the plaintiffs were ready and willing to make c anges in the plans
$0 that a building could be erected in a cordance with them
for Jess than $75,000, and defendant ref sed to permit them
to make such changes, plaintiffs were ntitled to the value
of their services.''
The Court; in holding that the grant ng of the above instruction was reversible error, said:
''We know of no theory on which th t charge can be up-
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held. If plaintiffs agreed to prepare plans by September
1st for a house of maximum cost, and failed to keep their contract, defendant was itndet· no obligation to pennit them
30* to vrepare other pla11,S, *either entirely new or conRistin.g of those already draivn, bitt mat,erially altered. This
instruction, in effect, exonerated plaintiffs from faihwe to.
comply with their undertakfrig and gave them a right, not
given by their contract, to prepctre a second set of plans after
S.eptwmber 1st if those first prepared violated the agreement .
.The bids for the str-uctitre for which plaintiffs drew design.'>
were much in excess of $76,000, and to· bring the structure
within that price would have required more than sUght
changes of detail. * * * '' (Italics supplied.)

D. Goitrt erred in ref-us·ing defendant's Instriwtion A (R.,
p. 198).
'' The Court instructs the jury that the burden is upon the
plaintiff to prove that there was a contract between Mr. Moser
and Mr. Bott separate and apart from the original contract;
and that there was a meeting of the minds of Mr. Bott and
Mr. Moser to the effect that the second set of plans were not
to be drawn under the original contract. Unless you believe
from the evidence that the plaintiff has so proven, you should
find for the defendant.''
This instrnction should have been granted since it correctly
states the law of the case, in that the plaintiff must prove
there was a contract separate and apart from the contract
under which the original plans were drawn. If the jury
should find that the second plans were drawn under the original contract, then from the plaintiff's own evidence there
can be no recovery since he admits having been paid all compensation duP. him that was not contingent upon the building
being erected, and that he knew there was no responsi31 * bility on the part of the defendant to pay *him further
(R., p. 28). And the Court so instructed the jury in defendant's instruction D (R.., p. 201). The refusal of t11is instruction was especially harmful in view of the Court granting Instruction 1 for the plaintiff. See Point II-B (2) of
this Petition.

lt. nu~ Court errerl in ref-usin,q defendant's Instruction .a
(R., p. 199).
'' The Court instructs the jury that if you believe from the
evidP.nce tl1at Mr. Bott originally employed 1\fr. Moser to
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draw plans for an apartment building p posed to be erected
·at the Northeast corner of Hampton B levard and Spottswood Avenue, and agreed to pay Mr. oser a certain sum
whether the building were erected or ot with the further
agreement that Mr. Moser would be e titled to receive an
additional sum contingent upon the ha pening of a certain
event, then any amt all work done by M . Moser in furtherance of the contingency upon which he ould be entitled to
receive the additional sum is presumed to have oeen done
under the original contract, unless and ntil it is proven by
the preponderance of the evidence that here was a meeting
of the minds of Mr. Bott and Mr. Moser to the contrary."
This instruction should have been gra ted because it submitted to the jury the question of what ontractual relations
existed between the parties, which ql.j.esf n must necessarily
be considered and determined by them efore they can decide the question whether plaintiff has erformed the services required under the contract. That he defendant originally employed plaintiff to draw p ans for an *apart32* ment building proposed to be erect d at the Northeast
corner of Hampton Boulevard and pottswood A venue,
and agreed to pay plaintiff a certain su whether the building was erected or not with the further a reement that plaintiff would be entitled to receive an additi, nal sum contingent
upon the happening of a certain event, amely, the erection
of the apartment, is uncontradicted in th evidence and cannot be questioned. Under the law it is pr sumed that any and
all work done by plaintiff in connection w th drawing the second set of plans was in furtherance of e contingency and
wa~ an effort on plaintiff's part to co lect the additional
compensation, unless and until plaintiff e tablished by a preponderance of the evidence that there w s a meeting of the
minds of the parties that plaintiff shoul receive additional
compensation even though the apartme t was not erected.
The burden was on plaintiff to show th t the terms of the
original agreement were varied or a ne contract entered
into, both of which must be pursuant to meeting of minds.
'rhe refusal of this instruction was especi lly harmful in view
of the Court granting Instruction 1 for the plaintiff. See
Point II-B-(2) of this petition.
F. Cmtrt erred in refu.,;;ing defendant's Instruction F (R.,
p. 202).

'' The Court instructs the jury that if y u believe from the
evidence that a building, if erected in a cordance with the
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plans dated Dec(Ullber 7, 1937, on the vacant lots at the Northeast corner 6r·£lampton Boulevard and Spottswood Avenue
would not subsJ;a:;ntially cmµply with the Zoning Ordinance
of the City of' Nprf olk, you should find for the defendant.''
•That this instruction is good law and should have
been given we have already argued under Point I of this
petition. By granting plaintiff's Instruction 1 and refusing
defendant's Instruction F defendant was deprived of having
the jury consider defendant's evidence. A building permit
cou]d not be obtained unless there was a substantial compliance with the ordinance ; and the purpose of this instruction was to submit this issue to the jury and to refuse this
instruction was to allow the jury to find a verdict against the
defendant, even though they believed that the plans failed to
substantially comply with the ordinance and thereby allow
the plaintiff to receive payment even though he had failed to
perform his duty.

33""

G. Court erred in refusin,.r1 defendant's Instruction G as
offered, and in amending the same.

. "The Court in~tructs the jury that before a building can
be erected in the City of Norfolk it is necessary that a permit
for the erection thereof be obtained from the Building Inspector of the City of Norfolk ; and the Building Inspector
has no authority to grant a permit unless the plans substantially comply with the zoning ordinance, or are made to comply 1uith tlie ordina,nce. ''
The amendment consists in the addition of ·the words in
italics. It is submitted that the Court should have granted
this instruction without the amendment since there is no oblitigation on the plaintiff, nor is there any method in law or
equity open to the defendant to· compel the plaintiff to alter
or change the plans to make them conform to the Citv
34• Ordinance. *From the amendment the jury could dra,v
but one inference and that is that the plaintiff could be
compelled to make tlle plans conform in event they gave him a
verdict. Certainly the jury would not have the plaintiff paid
for services that he had not, and could not be made to render.
And if tl1e jury did so intend, their verdict is clearly contrary
to the law and the evidence.
H. Verdict is excessive.

It is submitted that the verd~ct is excessive, since the plain-
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tiff was, under the original contract, satis ed to accept $500.00
for plans similar to the second set of pl ns which latter are
the. basis of this action for an apartme t to .be constructed
on the same parcel of land. And there is o basis upon which
the jury could have placed a valuation of 1,200 on the second
set of plans, the amount of the present erdict unless it was
misled by thA instructions. The second pl ns cannot be worth
more than the first, same architect, sam parcel of land and
building smaller than contemplated unde the original plans.
The inconsistency cannot be reconciled nless the jury was
misguided in its deliberation as aforesai .
CONCLUSION.
Wherefore, Your Petitioner prays this onorable Court to
g·rant him a writ of error and supersed as to the judgment
afore said and review and reverse said j dgment and render
fina] judgment in favor of your petitionier, or g-rant a new
trial, and render such other relief as th nature of his case
may require.
35*
*Copy of this petition was delive ed on the 23rd day
of ~..,ebruary, 1939, to Mr. Eastwo d D. Herbert, National Bank of Commerce Buildi~1g, -No folk, Virginia, opposing counsel in the lower court. Petitio er desires to adopt
this petition as his brief. Counsel desir to state orally the
reasons for reviewing the decision com ained of. We are
filing this petition in the office of the lerk at Richmond,
Virginia.
The attention· of the Court is invited o the fact that the
petitioner has given and filed a bond i the penal sum of
$1,700, conditioned as required for a suv rsedea._~ in Section
6351 Code of Virgfoia, and that the Cler of the lower Court
has affixed to the transcript of the record a certificate to tliat
Code; so that in
effect as provided in Section 6338 of t
the event that a writ of error and super edeas are awarded
no bond should be required ( Code Sectio 6351) unless Your
Honors are of opinion that the amount
the existing bond
ii:; inadequate.
Respectfully s
TT, Petitioner,
By his Attorneys.
MAURICE B. SHAPERO,
Citizens Bank Building, Norfolk, Vi inia,
RLXEY & RIXEY,
Citizens Bank Building, Norfolk, Vir inia,
Attorneys for Petitioner.
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*We, Maurice B. Shapero, Citizens Bank Building,
Norfolk, Virginia, anq John S. Rixey, Citizens Bank
Building, Norfolk, Virginia, attorneys-at-law, practicing in
the Supreme Court of Appeals of Virginia, do certify that
in our opinions the judgment and decision complained of
in the foregoing petition ought to be reviewed.
MAURICE B. SHAPERO,
JOHN S. RIXEY.
Received February 24, 1939.
M. B. WATTS, Clerk.

April 12, 1939. Writ of error and s1tversedeas awarded by
the Court. Bond $2,000.
M. B. W.

RECORD
·vrn.GINIA :

Pleas before the Circuit Court of the City of Norfolk,
at the Courthouse thereof, on the 5th day of December, in
the ·fear, 19H8.
BE IT REMEMBER.ED, That heretofore, to-wit: In the
Circuit Court aforpsaid, on the 14th day of February, in the
year, 1938, came the plaintiff Philip B. Moser and docketed
his:; Notice of Motion for judg·ment against the defendant,.
"\Valter l\f.. Bott, in the following· words and fig·ures, to-wit:
Virginia:
Tn the Circni t Court of the City of Norfolk.

Philip B. :Moser, Plaintiff

v.
Walter l\f.. Bott, Defendant.
NOTICE OF MOTION.
To \ValtPr M. Bott
114 W. Plume Street,
Norfolk, Virg'inia
TAKE NOTICE, that the undersigned, at ten o'clock a. m.

V/alter
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on the 14th day of February, 1938, or
soon_thereafter as
the same may be heard, will move the Cir nit Court of the City
of Norfolk, Virginia, for a judgment aga nst you for the -sum
of Twenty-three Hundred -and lt,orty ($2 340.00) Dollars, due
to me from you by reason of the f ollo ·ng:
page 2 }

That heretofore, to-wit, on o. about the 15th day
of June, 1937, you solicited the undersigned to prepare certain sketches for an apartment b ilding to be erected
by you upon a certain lot on Hampton B , ulevard, in the City
of Norfolk, Virginia; that thereafter t:&e undersigned presented to you said sketches, which were pproved by you and
you did authorize, direct and instruct th~ undersigned to prepare, draw and print plans and specifi ations for the said
building, which was to be a twenty-fou (24) family apartment; that you did then and there; promi e and agree to pay
the undersigned a reasonable compens tion for his services, namely the usual and regular fee c arged by architects
for their services, being- three-fifths (3/ ) of six (6%) per
cent of the contract price of said buil ng; and thereafter
said plans and specifications were obta ed from the· office
of the undersigned by several contract · rs who made esti..
mates therefrom and gave you a price or the construction
of said building; that the lowest bid for the construction of
said building was Sixty-Five Thousand ( 65,000.00) Dollars;
that thereafter, although often requeste so to do you have
wholly refused and still do refuse to pay the undersigned his
fee, being three-fifths (3/5) of six (6%) er cent of the said
bid of Sixty-Five Thousand ($65,000.00) Dollars, this being
tho regular and usual fee charged by arch tects for their services in drawing and printing plans an specifications for
buildings, by reason whereof the under igned claims from
yon damages in the sum of Twenty-three undred ($2,300.00)
Dollars.
Dated at Norfolk, Virginia, this 27th day of
page 3 ~ January, 1938.
·-

PHILIP B. M SER,
By EASTWOOD . HERBERT,
Counsel.
EASTWOOD D. HERBERT, p. q.
The following is the Sergeant's retur
notice of motion:

on the foregoing
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Not finding Wajter M. Bott, nor any member of his family
above the a~e of 16 years at his usual place of abode I executed tl;le within process. in the City of Norfolk, Va., this the
29 day of Jan., 1938, by leaving a copy hereof posted at the
front door of his plac~ of abode.

LEE F. LAWLER,
Sergt. City of Norfolk, Va.
By C. B. LESNER, Deputy.
And on the same dav to-wit: In the Circuit Court aforesaid. on th~ 14th day o·f February, in the year, 1938:

Upon motion of the plaintiff, by counsel, it is ordered that
this notice of motion be docketed. And thereupon came the
parties, by counsel, and the said defendant pleaded the general issue, to which the plaintiff replied generally, and issue
is joined; and thereupon on the motion o~ the said plaintiff,
the said defendant is required to file herein a statement of his
grounds of defense ; and upon like motion of the
page 4 ~ said defend ant, the said plaintiff is required to file
herein a bill of the particulars of his claim; and the
further hearing is continued.
.And at another day, to-wit: In the Circuit Court aforesaid, on the 10th day of March, in the year, 1938:
'I1his day came again the defendant, by his attorneys, Rixey
& Rixey, and with leave of Court filed herein the statement of
his Grounds of Defensc; and the further hearing is con-·
tinued.
The following are the Grounds of Defense filed herein by
leave of the foregoing order:

GROUNDS OF DEFENSE.
The defendant, V{alter M. Bott, for a statement of his
~·rounds of defense says that he will rely upon each and every
defense provable under the general issue, among others the
following;
This defendant says that he did not on or about the 15th
day of June, 1937, solicit the plaintiff to prepare certain
sketches for an apartment building to be erected as alleged,
and denies that the plaintiff presented or delivered to tllis
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defendant any such sketches, and denies at any such sketches
were approved by this defen ant, and denies that
page 5 ~ this defendant instructed the plaintiff to prepare,
·
draw and print said plans an specifications; and
denies that this defendant promised a
agreed to pay the
plainti~ a reasonable compensation for his alleged serviQes.
That on or about the winter of 1936- 7 the defendant ex•
plained to the plaintiff that he was cons· ei-ing the formation
of a corporation for the purpose of erec ·ng a new apartment
building, and employed the plaintiff to draw the plans and
specifications for such proposed apartm nt building-, with the
understanding that the plaintiff would be paid the sum of
Five Hundred dollars ($500.00) for ·s services whether
said building were erected or not, and i addition thereto the
further sum of One thousand two hmid ed and fifty dollarg
($1,250:00) in the event and only in the event that tlie building were actually erected. That in a cordance with said
agreement the plaintiff did drnw certai pla.ns and speci:fica.
tions for such proposed apartment buil ling, which however
were not properly drawn in a workma like manner. That
bids were opened and taken for the erec ·on of said proposed
building, which bids did not prove sat sfactory to this defendant and his associates, and the buildi g was never erected.
The defendant paid to the plaintiff the um of Five hundred
dollars ($500.00) for his services in a cordance with the
above mentioned agroement.
Tl1ereafter the plaintiff approached tl defendant and told
him that he thought that the cost of buil ing had gone down,
. and ftugg·ested that by making few changes in the
page 6 ~ aforesaid plans and speci:ficat ons · he thought it
probable that the building coul be erected for such
a sum as would he satisfactory to the defendant, with the
understanding thn t if the building were e ected the said plaintiff would be entitled to receive the st m of One thousand
two hundrerl and fifty dollars ($1,250.00 in accordance with
the original agreement. Any cha.ng·es th t the plaintiff made
in the origfoal. plans were made by him ;vith the understanding that he would receive no compensa ion except upon the
contingency of the building being erect d. No new, altered
or reformed plans were ever submitte by the plaintiff to
this defendant, and so far as this defe dant knows no bids
have ever been obtained on the aforeflai altered plans. No
bu.ildin.Qs has ever hcen erected on any o the aforeRaid plans and specifications; and the defendant is not indebted to the
plo.intiff in any sum.

RIXE .. & RIXEY, p. d.
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And at another day, to-wit: In the Circuit Court afore~
said, 011 the 17th day of March, in the year, 1938.
This day came again as well the plaintiff, by his attorney,
Eastwood D. Herbert, as the defendant, by his attorneys,
Rixey & Ri:xey, who with leaYe of Court filed his statement
of his Supplemental Grounds of Defense, and thereupon crune
a jury, to-wit; S. L. Hayes, J.P. Sanders, H. L. Trego, E. A.
Tisdale, A. C. Wetzel. C. L. ·Whichard, Jr. and V. V. Vaughan,
who werP. sworn to well and truly trv the issue
page 7 ~ joined, and having fully heard the evidence at five
··
o'clock P. M:., the hour of adjournment having been
reached, were adjourned until tomorrow, Friday morning, the
18th day of l\fa.rch, in the year, 1938, at ten o'clock A. M., for
the further considP.ratio11 of this caRe.
The following are the Supplemental Grounds of Defense,
filed by leave of the fore going orders on the 17th day o_f
:March, 1938 :
SUPPLEMENTAL GROUNDS OF DEFENSE.

,v

ThP. Defendant.
alter M. Bott, for a further statement
of his grounds of cfofen~e, says that he will rely upon each
and ev~ry defense ~et forth in the original grounds of defense, and in addition thereto the fact that the alleged plans
and specifications drnwn by the plaintiff were not done in a
workmanlike manner: and that a building according to said
plans cannot be plneed upon the lot for whic.h said plans were
drawn to conform with the Zoning Ordinance of the City of
Norfolk.

RIXEY & RIXEY, p. d.
And 011 another dny, to-wit: In the Circuit -Court aforesaid on the 18th day of l\•Iarch, 1938:
This day came again the parties, by counsel, and
pa~e 8 ~ pursuant to adjournment again came the jury, towit: S. J~. Haynes, .J. P. Sanders, H. L. Trego, E.
A. Ti~dnle. A. C. ,vetzel. C. L. Whichard, Jr., and V. V.
Vawrhan, who were sworn on yesterday, and having fully
hP.ard the evidence nncl argument of counsel retired to their
chamber to consider of their verdict, and after some time returned into Comt and stated that they were unable· to agree
upon a verdict. And And thereupon H. L. Trego, one of the
jurors aforesaid waR withdrawn, and the rest of the jurors
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from rendering their verdict were disc arged from the further consideration of this case; and the f 1rther hearing is continued.
And on another day, to-wit: In the Circuit Court aforesaid, on the 7th day of November, in the· ear, 1938:
This day came again the parties, b counsel, and thereupon came a. jury, to-wit: E. Tharp, . L. Storey, W. M.
Cooke, H. ,-v. Keeling, J. 0. Van Ree , I. Hunter and J.
Ambash, who wne sworn to well and ruly try the issue
joined, and having heard a part of the e ·dence at five o'clock
P. M., the hour of adjournment havin0 been reached, were
adjourned until Wednesday morning, th - 9th day of November, in the year 1938, for the further onsideration of tbis
case.
And on another day, to-wit: In the Circuit Court aforesaid, on the 9th day of November, in the year, 1938:
page 9 ~

This day came again the pa ies, by counsel, and
pursuant to adjournment agai came the jury who
were sworn on Monday, and having full heard the evidence
and argument of counsel returned their erdict in the followinp; words and figures, to-wit: "We, th jury, find in favor
of the plaintiff in the sum of $1,200.0 ''. .And thereupon
said defendant, by counsel, moved the C~ut to set aside the
verdict of tht? jury and rend~r final judg ent for the defenda nt, and in the event that the Court re uses to render final
judgment for the defendant, then to g-ra t a new trial, all on
the following grounds; that the verdict i contrary to the law
and the evidence and without evidence t support it, and is
excessive, that the Court erred in gra ·ng, amending and
refusing instructions; and the further h aring of which motions is continued.
·
· And on another <lay, to-wit: In the ;irci1it Court afore.
said, on the 5th clay of December, 1938 :
~rhis day came a~ain the parties, by c unsel, and the mqtion for a new trial heretofore made here n having been frilly
heard and maturely considered by the ourt is overruled.
·whereupon it is considered by the Cour that said plaintiff
recover against said defendant the snm f Twelve Hundred ·
($1,200.00) Dollars, with fogal interest t ereon from the 9th
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day of November, in the year, 19B8, till paid, topage 10 ~ gether with his costs about his suit in this behalf
expended, to all of which said defendant, by counsel, duly excepted.
And thereupon said defendant having signified his intention of applying to the Supreme Court of Appeals of Virginia for a writ of error and s-u.persedeas to the foregoing
judgment, it is ordered that execution upon said judgment be
suf!pendcd for the period of sixty (60) days from the end of
this term of the court upon said dofcndant, or someone for
him, entering into and aclmowledging n proper suspending
bo11d before the Clerk of this Court in the penalty of Se~enteen Hundred ($1,700.00) Dollars, with surety to be approved
by said Clerk ancl with condition ar.caording to law.

The fallowing is the Certificate of }}vidence signed by tbe
Judge of this Court and made a part of this record, on the
23rd. day of December, 1938:
page 11 } In the Circuit Court of the City of Norfolk, Virginia.
·

Philip B. Moser

v.
Walter M:. Bott
RECORD.
Stenog-raphfo report of all the testimony, together with
all the motions, objections and exceptions on the part of the
respective parties, the ac!tion of the Court in respect thereto~
all the instructions o:ffered, amended, granted and refused.,
and the objections and exceptions thereto, and all otl1er incidents of the trial of the case of Philip B. Moser v. Walter M.
Bott, tried in the Circuit Court of the City of Norfolk, Virg-inia, on November 7 & 9, 1938, before Hon. A. R. Hanckel,
Judge of the said Court, and a jury, in the Circnit Conrt of
the City of Norfolk, Virginia.

Present: Mr. Eastwood D. Herb<.1rt, counsel for the plaintiff.
Messrs. Rixey & R.ixey (1\fr. John S. Rixey), counsel for
· the defendant.
Phlegar & Tilghman,
Shorthand Reporters,
Norfolk-Richmond, Va.

Walter M:. B~tt v. Philip B. · OREH:·.
Ph.ili.t? B. MDs-M·.
pag~ 12 }

_Note: The jt1ry ,vas selected aild sworn. The
\vitrtessM preseut were sworn ..1

Opetting statements \\'e1'e made on be lalf
and on behalf of the defendant by courts 1.

of th1i plaintiff

PHILIP B. MOSER,
the plaintiff, being duly sworn, testi ed as foliows:
Examined by M1-. He1·bert:
(~. Please state your nnme, nge, and oe ttpation Y
A. Ph1.lip B. Moser; 52 years old; arcl itect and engine~r~
Q. How long· have you practiced archit cture, l\Ir. Moser?
A. Since 1910.
Q, I~ thn City of Norfolk?
A. Yes, sir.
Q. Do you know the dPfendant. Walter • BottY
A. I ·do.
(.J. ""nen was the first time thai you ha any conversation ·
with him in reference to an apartment on the particular site
known as the northeast corner of Spot. wood Avenue artd
Hampton Boulevard Y
A. It was in the eai~ly winter, I wonld s y, of 1936 or maybe,' I ~neRs, it was ptobably thP. ate winter of 1936.
page 13 } Q. ,vho suggesfod that an a artment might be
built there?
.l\.. I think Mr. Bott approached me and old me he had had
an offer made to him by some real estat agent of a lot on
th~ corner of Spotswood and Hampton Boulevard, and I
·think the price that it had been offered o him was $8,000.
~rhat was the first conversation that I re all on the subject
I remar~ed to l\·fr. Bott I thought it was n elegant location,
one of the few left, and I thoup:ht there onlrl be a demand
for anartmcnts in that _particular neigh othood.
Q. When was the fireit imggc~tion made hat sketches of an
apnrtment he prepared?
A. I don't know that I can recall that ate, but I can recan incidents leading- up to it that would very probablv set
it close enough to satisfy anybody concern· d-the first of August, 1926.
By the Court :
Q. Did you say '' 1926' ',
A. I beg your pardon : 1936.
Mr. Bott met me on the corner of Cit Hall Avenue and
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Granby Str(\et, and we stopped and passed the time of day,
and, in the course of conversation, that lot was mentioned.
He said that he didn't want anything to do with any real
estate agent, tha.t he was still sold on the lot, interested in
· building; an apartment there, and that if I could
pug·e 14 ~ get that lot for him for $7,500 he would give me a
check for $500 to bind the bargain with some building and loan, of which !fr. Daugherty is at the head, in the
Arcade.
I said '' All.,rigbt, ·waiter, I will go around to· see Mr.
Daugherty right away," which I did, and I talked to Mr.
Daugherty, and he said ''I will take it up with my board,"
and he did take it up with his board, I gueRs, and he reported
back to me that he would deliver it for $7,500.
I went around to l\Ir. Bott and asked for a check for $500,
and Mr. Bott gave me some answer, I don't know what it was,
but he said that he would g·o down and take a check to Mr.
Daug·herty and g·et a contract, which he did.
r

By Mr. Herbert:
Q. Was there any suggestion that you make sketches for
the apartment?
A. No, I don't think so. There was nothing about size
set for the apartment. It was necessary, before the size, to
know the zoning and certain restrictions that would have to
he eomplied with.
<i. When were sketches first decided upon?
A. I would say a:-. soon as Mr. Bott took title to that lot in
tltf} form of a contract, sometime the latter part of August or
maybe the first of September.
Q. Did yon thC'n prepare sketches t
A. I preparerl sketches for a court type apartpag·e 15 ~ ment-for two court type apartments. Mr. Bott
came to my office and looked at them and disapproved them. He said he didn't want a court apartment.
Q. Tha.tf
A .. A court-a "U". I said that we would prepare sketches
for an "L", which had a frontage on SpotRwood and Hampton Boulevard, and we finally started the sket<:thes, and, after the Rketcl1es were approved, or prior to the Rketches beirnr ::tpproved and nrior to the making of the sketches, I went
to his office one day and discussed it, and he said "Well,
what can we get on there?" and I said, ''I don't know." He
said, '''iVell, l will tell you what I will clo ;. I will make you
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a proposition' '-that was about August 12th; if my memory
serves me,-he said, "I will tell you w at I will do: I will
give you $1,500 to make this plan for ha tever we can get
on there; $750 when the plans are com leted, $750 when the
contract is let, and $500 f(?r the super · sion." I said, "I
won't supervise the building for $500," nd he said, "I don't
mean go there every day, but have parti. supervision of anything that· arises when your particula presence is necessary.'' I said, '' All rig·ht, I will do tha and I have to submit it to mv associates."
Q. Did you write it up f
A. I did what I thought would be ace ptable; it expressed
at that time our understan · g of just what we
page 16 ~ were to do and were to recei e.
·
.
Q. I hand you a. carbon co y of an agreement
dated August 12, 1936, addressed to Mr. W. l\L Bott,"identiiied as Exhibit No. 1-

Mr. Rixey: I object to that as it does not show an agreement, as it is not signed.

tiy Mr. Herbert:
Q. I will phrase it then, a letter to . r. W. M:. Bott, and
ask you if that is the ag-reement that you wrote out after that
conversation with Mr. Bott?
A. Yes, this is, and I carried it in m. pocket for months
and months after delivering to Mr. Botti a number of copies
of t.he same articles. This is a copy-not an original.
Q. Reading: "August 12, 1936. Mri W. M. Bott, Norfolk, Virginia. Made in triplicate. Dear Sir: Confirming
our understanding of the 10th instant, i which I agreed to
prepare pl:rns and specifications for the apartment you and
your as~ociates contemplate building o the northeast corner of Spotswood and Hampton Bouleva d, as follows: You
pay to me $750.00 for the plans and spec cations when complete, $750.00 if and when a contract is let, $500.00 for the
full supervision of the construction oft e above referred to
apartment building· if and when built. . ours truly." Did
Mr. Bott sign that?
page 17 ~ A. He did not; no, sir.
Q. ·what reason, if any, did e give for not signing- it?
A. He never has given me any reason or not signing any
paper that he had agreed to sign.
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Q. Well now, after that agreement was made and the
sketches drawn and Mr. Bott approved th~m, what did you do
in reference to preparing plans, and specifications?
A. Vlell, I did not com;;ider, ·,so f ttr as I was concerned!' a
contract necessary. Our architectural services are recognized
on a basis of six per. cent for full services, of which fourfifths of six per cent is for plarn;; and specifications and threefifths of. six per cent for supervision. The confract was
drawn for the sole protection of Mr. Bott. My fee is always
collectable when I substantiate that I have prepared plans
and specifications under the direction of an owner. Therefore. I proceeded to make sketohes, working drawings, and
prior to the finishing of the work I had an understanding
with Mr. Bott verbally,-! said, "Now. ·walter, times are
tight, and if I can g<?t this money as we go along, a little bit
at a time, I am ready to start and go into this thing,'' and
he said, '' That is rig·ht; at any time, you want a little money
come around here and get it," and I said, '' All right."
That was then running along into the fall, maybe the late
fall. I went in there, my recollection is, about the
page 18 ~ 10th of December and maybe the 8th of December, or the 1st of December (we will call it around
the first of December), and I said to Mr. Bott, "Walter, you
know the plans are just about finished; we have got about
three or four days, maybe a week's work on them to complete them, and I would like to have a little money." He
said, ''What do you want, Phil?'' I said '' A couple of hundred dollars," and he said, ".Yon know I am awful hard up;
I have just bought an apartment house," and then he questioned thiA contract.
I said, "Walter, I have been carrying this thing along a
long time, and this is. th~ first time I have heard anything
about the contract bcmg questioned, and it has neyer been
brought up before; I make my living making plans and
spcicifications, and you certainly nncleri;;;tand you owe me
something.'' He said, '' Oh, yes, I understand that, but we
wi11 work it out somehow." I said, "But that is not getting
my money, and I want something definite, and I don't want
to keep working on these plans without getting something.''
He said, '' I will mail you a check tomorrow for $100. ''
I said, '' Vlalter, that is nll right; if you are hard up" it is
all rip;ht; I can g;et it somewhere else; I can make out.'' He
said, "No. I can let ~ron have $100, and you can come around
here," I think day after tomorrow, which was probably Saturday, "and I will ~ive you a check for $100."
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page 19 }

The following day I got a le ter from Mr. Bott-Q. I hand you a letter add essed to you, signed
by "\V. M. Bott, and ask you if hat is the letter you

got, dated December 10, marked "Exhi it No. 2"?
A. Yes.
Q. Read that letter to the jury f
A. (Heading:) "December 10, 19a6. ~r. Philip B. Moser,
Bankers Trust Building, Norfolk, Virgi a. Dear .Mr. Moser:
With further referenee to our verbal onversation yesterday it is best to advise you to stop wor on the plans for a
certain apartment house on the corner of Spotswood Avenue and Hampton Boulevard, this city, at least insofar as
any obligation on me person~lly to pay any amount is coneerned. This instruction is given you , ith the idea that we
should have some definite arrangement r,.s to the compensa~
tion you will receive in this matter. I will be glad to go into
this matter further with you the firRt of next week if you so
desire. Yours very truly, ·w. l\L Bott."
Q. Now, after you received that lettet did you stop work
on the plans and specifications T
.
A. I did. I took my man off the job nd quit myself and
laid the material a~ide until I heard fr m Mr. Bott.
Q. Did you ever hear from him in refi rence to it¥
A. I did. He called me up and aske if the plans were
finished, and I told him no, that we b, d stopped work on
them. He said, '' Are you go· g to finish them f"
page 20 ~ and I said, ''No.''
I do not recall just what b oug-ht it about, but
something was said durina.· tl1e course f the conversation
that mad~ him come to my office, and he C me to my office and
told m~ to go ahead and finish the plans and that he would
pay, and I said, '' So long as they are as ear finished as they
arc, and to g·et the matter out of the wa., and to expedite the
matter as far as fig11ring iA concerned, will go ahead and
finish them," which I did.
Q. I ·hand you a set of working drawi s labeled "32 family apartment building", marked Exhib" , 3, and ask you if
they are the working- drawings prepare in conformity with
the contract or a_gTeement that you have just stated Y
A. These arP. th<=: original tracings of .he original 32 fam- ·
ily fireproof building to go on the corner of Spotswood Avenue and Hampton Boulevard, desig'Iled st ictly in modernistic
architecture.
Q. I hand you herewith Exhibit No. 5 and ask you what
that is T
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A. This is a prospective view of the type of building to
be erected according to these plans and spooifications on the
corner of Spotswood and Hampton Boulevard. In other
words, it is a picture drawing.
Q. Mr. Moser, these plans are complete in every particular?
page 21 ~ A. Yes.
Q. Are they done in workmanlike manner¥
A. I consider so, yes.
Q. After you had comp]eted the plans and specifications,
what, if anything·, did Mr. Bott suggest doing with them?
A. ·wen, I think that we, of course, cfo~cu8sed it in many
ways, talked finances and othP.r thin~s in connection with
it, and, in fact, I know that we finally agreed to let to E. L.
Myers, a general contractor who was low, a contract for
$87,000, or thereabouts. .
Q·. vVere the plans submitted to more than one contractor
for bidding?
A. ThP.y were submitted to six general contractors, the
names of which WP;re furnii;;hed me by Mr. vV. M. Bott.
Q. And did you receive bids from those contractors?
A. Vi7e did.
Q. I hand vou hel'ewith four letters addressed to you, the
first Exhibit No. 10, from E. L. J\,fyers ; the next, Exhibit No.
11, from C. ,J. Nup;ent; the next, Exhibit No. 12, from C. C.
Pierce; the next, 1£xhihit No. 13, from W. T. Gregory, and
ask you if those were the bids that you received on this apartment?
A. These are some of them, yes. They are a part of them.
Q. Now, I notice that the bid is in the alternate;
page 22 ~ will yon explain to the jury just what that means~,
A. We, in this case, asked for an alternate bid
from a four-story fireproof building· to a three-story mill
constructed building·, and it means wood joists instead of
steel, and concrete :;;labs in the place of wood floor. That
would mean reducing- the building from four stories to three
stories, hut in no way ehanging the plan of the fir8t, second
t•nd third from that of the fourth story.
Q. V\7 ould it chang·e the design in any way!
A. It would not chan~;e the design in any way with the
exC'eption of one row of windowg from the middle of the
building, which wonld drop it down a matter of eight and a
half feet.
Q. Who was the low bidder on this contract?
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A. I am not prepared to say that; I on 't recall. I think
E. L. Myers, but his estimate is not the P
'
Q. Is that it (handing paper)?
A. Oh, is it? I am sorry. E. L. Mye sis right. His estimate is there right on top.
Q. Now, after the bids were in and it as found Mr. E. L.
Myers was low, what was done by Mr. ott towards carrying this project out?
A. I think that l\fr. Myers and his so and I went to Mr.
Bott's office and discussed it with him, and finally came to
ali agreement as to additions nd deductions-the
page 23 ~ additions, as I recall, would lie building from ten
to twelve garageA, or something of that kind, in
the back yard, some paving and the fin~l adjustment of the
actual figure for the contract, cost, and r. Myers was told
at that time that he would have, of cour., , to furnish a bond
for the faithful performance of the w rk, and he applied
to Barry, Parks & Roper for a bond,
d he was turned
down.
~rhe matter was referred back to me, and I went to see
Mr. Lowery Finley, and I discussed th problem with him,
and, after discussing it with him in an i formal sort of way,
I went to Mr. Jesse White, and I had ~fr. Myers to go to
Mr. Jesse "'\,vl1ite, and Mr. Myers and l\~f Jesse White then
went to Mr. Finley and had a. conferenc~, and I was called
into the conference after that with l\fr. Finley, Lowery Finley, and l\fr. Jesse White.
At that conference Mr..Finley agreed to write this bond,
and, after leaving l\fr. Finley's office,
White and I went
directly to Mr. Bott's office and reported the results as having been entirely satisfactory.
· Mr. Myers was there, or met us the , at that time, or
after that, I don't recall exactly whether here was one meeting or two meetings, but at a meeting· wi h Mr. Jesse White,
Mr. Bott, Mr. ~.,erebee, Mr. Myers (both fyers) and myself,
l\fr. Myers was told to proceed to order is material while a
corporation was being formed y Mr. Ferebee that
page 24 ~ would take over the interests that Mr. Bott had
displayed, and that we would 1 ta contract to him
for a stipulated amount for a 32-familv partment house to
he built on the site-Spotswood and Ha pton Boulevard.
l\fr. l\fvers ordered his steel; he orde ed his brick from
Pennsvlvania; his brick~ were on the ca s, the steel was in
the pr.ocess of being fabricated, and out of a clear sky Mr.
Bott called me up, or ]\fr. Ferebee,-! thi it was Mr. Bott,

I
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-and said "Pihl.I, things have come up whieh will make it
impossible for us to go through with this building project,
and if anything has been done that is going to cost me any
money, do what you can to relieve the situation," and I told
him, I said, "Walter, I will have to get hold of Myers to find
out the situation,'' and I reported back to him the condition
of the brick and the condition of the steel, and he told me to
wire the factory, or phone the factory, at h~s own expense,
and stop these articles from coming through.
We did call and wire, and Mr. Guy Jackson, of the Southern Building Material Company, stopped the rolling of the
brick, and Mr. $herman, of the Norfolk Iron ,~lorks, stopped
the fabrication of the steel.
We afterwards, in a day or so, had a meeting in Mr. Herbert's office with l\fr. Ferebee who represented to us at the
same time about the same thing, and said to us
page 25 ~ "Now, the only thing that I c.an say to yon is that
we can't ~o through with it; this corporation has
not been formed, bnt we will procP.ed to form it, and we have
paid $500 on the lot, and we 'Will turn it over to yon, and
you can do whatever yon like with it.''
Q. Mr. Moser, I lla.nd yon a letter from W. M. Rott & Company, signed by Edward S. Fcrellee, dated March 12, 1.937,
and ask yon if you received that letter?
A. I did.
Mr. Herbert: I offer it as "Exhibit A-I," and would like
~o read this letter :
"Norfolk, Va.
'' March 12, 1937.

"1\fr. Philip B. Moser, Architect,
'' Bankers Trust Building,
''Norfolk, Virgfoia.
"Dear Mr. Moser:
"You are authorized to Jet to E. L. :Mye_rs the contract for
a 32 family apartment building and garages at the northeast corner of Spotswood Awmue nnd Hampton Boulevard,.
this city. for tlie !;nm of $88.740.00, subject to execution of contract by a corporation to be formed by me as attorney.
"Yon are a.nthorized to instruct :Mr. !fyers to proceed with

..
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the work under the terms set forth in t e above referred to
contract to be executed by the said corp ration.
''Yours very trul ,

''EDWARD . FEREBEE,
'' For a corpor tion to be formed.''
_Q. Pursuant to that letter, did you wr te Mr. E. L. Myers
(handing paper to witness)?
pag·e 26 ~ A. I did, yes.
Q. Is that a copy of the let er?
A. Apparently.
M:r. HPrhert: I introduce that, and a k that it be marked
"Exhibit A-2".

Note: This letter was rE'-::id, and is as ollows:
'March 12, 1937.

'' E. L. Myers,
'' Hankers Trust Building,
''Norfolk, Virginia.
"Dear Sir:
'' I am authorized b~·f

my client, Edw rd S. Ferebee, attorney, for a corporation to be formed, o accept your proposnl for $88.740.00 for the erection a.ndl completion of a 32
family fireproof, four-story apartment uilding and eight
g-arages. drives in walk as per revised lans and specifica.
tions~ subject to execution of a contrac now being formed
by my principal.
"I am herewith enclosing you copy f my authorization
for the acceptance of yonr proposal and netruct you to take
tho necessary stem:; to expedite the work which is to be executed on thP- nortlwast corrn~r of Spot wood Avenue and
Hampton Boulevard, this city.

''Yours very trul .. ,
"PHILIP B. MOSER, Architect."

Q. Now, you say that that propositio wns later stopped
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hy Mr. Bott after Mr. Myers had started to ordering material?
A. Placing orders for material.
Q. Now, prior to that time, had you received any further
money from Mr. Bott for your serviees f
pag·e 27 ~ A. Yes, I did. I, from time to time, up until I
received a final check-I have forgotten the
amount,-they ra.aged anywhere from fifty dollars, seventyfive dol1ars to one hundred dollars at a time-$fi00.
Q. I hand you herewith a check marked "Exhibit 9," for
$150.00, dated March 11; did you receive that checkt
A. I did.
Q. And what agreement was made at t11e time yon received
that che.ekT
·
A. At a conference between the general contra~tor, E.· L.
Myers, and myself, when Mr. Bott informed me that he WE-is
forming a corporation to take over his interest and the huilclin~ would be built and operated under a corporation, thnt he
was turning· me over to Mr. Ferebee who was representing
that corporation as executive heacl and tha,t Mr. F~rebce
would carrv out mv contract with Mr. Bott '\\rith the nr.w corporation, and relie,·in,g Mr. Bott of any further personal liability or responsibility to me for having prepared thn t first.
set of drawing·s and specifications for a 32-family apartment
house builclinir, and- I guess that is all.
Q. The check is dated l\farch 11th, Philip B. 1\fo~er, $150,
sig·ne<l vV. -:\f. Bott. and has on the bottom ''Because on a/c
of plans to date-cor. Hampton Blvd. & Spotswood Ave."
as any relcasP. or letter signed a.t that time stating you
released Mr. Bott and looked to the corporation
pag·e 28 ~ for your money!
A. I am quite sure there was-I am not positive
there was, but I am quite sure I was called on to sign a paper
1·elmu~in~ Mr. Bott and looking to a. corporation I think that
hac: a name, hut I am not positive. I knew that so far as I
was personally concerned, that I was in a position where I
could not hold l\:fr. Bott responsible any further, and that I
was looking to thie. corporation for the balance due me for
my Sl~rvices.
0. Now. after Mr. l;,erobee notified Mr. Myers and yourself that tlwy were unable 1o go forward with their plans,
w,] s anvthi ng: done to revive this project,
A. Nothing that I know of-nothing that I can recall of
anv Hi!!nificance.
Q. How long after the contract was awarded l\fr. Myers,.
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on March 12th, was it that they notified you that they could
not go ahead with it?
.A. I think it was just a matter of da s. I think it was a
WP.ek. I think, to be exact, it could b called exactly one
·
week.
f~. One week?
A. A matter of seven days.
Q. So, on March 19, 1937, the project ad been called o:fff
.A. That is correct.
page 29 ~ Q. Did you ever make any effort to revive it
yourself?
A. I don't think so, Mr. Herbert, in ny active form. I
may have discussed it casually, but it ame to me in such
way that it was definitely dead a.nd ab!ndoned that I saw
no hope of reviving it and I did not was e any time on it. I
simply I knew I had released my rights and that I had lost
all chance of recovery from Mr. Bott p rsonally by having
signed 1.l1at release, and I know the law,on the subject, and
I simply for got the proposition. I neve asked him for any
rnor<~ money on the subject.
Q. Now, how did the subject of a diffelent type apartment
for that siug·le lot come up between you and Mr. BottY
A. Well, in the summn of 1937 we let a contract to ,Tohnson Corn;;t.ruction Company for a 24-fam ly apartment building on the corner of 39th Street and Grlby, and, of course,
the figures of the cost of that particular building were published in the papers and in the Building Guide, and in some
way Mr. Bott got wind of it, and he stop ed me on the street
and l1e said. '' Look lwre. Phil: ·why can 'f.1 we build an apartment on my lot aR cheap as you are buildi g the one for Christianson out on Granby Street!" and I s id, "You can." I
Raid. '' It is a question of number of roo s and the type of
architecture that are all ,involved, and 11. have a tendency
to either lowP.r or increaRe the Mst of uilding·. '' "\Ve discussed it, and before I left h said to me "Well;
page 30 ~ how about making me up a sl etch of that to i;;ee
what we can do on it?" and I aid, "I will be glad
to do it," and we made up sketches and to k them around and
!-.howed them to him, in the form of one s ,et, on white paper,
wh1t we call our preliminary drawing or study.
He liked it VP.ry much. He Raid ''I thi k that we ought to
have ROIDP kind of figure on this to kno what it will cost,"
and I said, "I will make up the necessa y sketches and get
you a preliminary figure," and he said, ' All right, that was
fine.''
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l made up what. .we call sketches for the purpose of obtain..
ing preliminary figures, so the cost can be arrived at within
a reasonable sum1 ~o that a ~ontractor or so that an owner
does not have to liave a .set of plans made up and drawings
for building· that will cost more than he can afford to Rpend.
"\V•= do that gratuitously; and we are gl_ad to do it. and we
are glad to guarantee the cost of a building to within five to
ten per cent. •
v..re turned these sketches over to E. L. Myers, who was
the low contracto1-, and the lo~cal contractor to deal with,
and he furnished a preliminary figure, whieh I su1:>mitted to
Mr. Bott,
Q. ,Just a minute. I hand you E~hibit No. 14, and ask you
if they are the sketches that you just spoke of Y
A, Yes, these are sketehes.
Q. What do they consist of?
page 31 } A. They consist of a rough outline of the foundation, the depth of the foundation; no particular
:figures exeept over-all dimensions ; consisting of one typical
floor plan, which docs not show any heating and does not
show all the outside walls, and could not be taken at that
particular time. ThP-1·e is a note ''Windows not shown subject to completion of street elevations." In other words, we
have to make our pictures before we can put in our windows,
and.in this case it had not been done. It consists of one elevation, which is the Hampton Boulevard side elevation, one
typical floor plan, which applies to all three floors, but lacking in detail whatsoever, and no outline of a basement or
foundation plan.
Q. Afte1· these sketches or preliminary drawing·s were delivered to Mr. E. L. Myers, what took place between you and
Mr. Bott and Mr. Mversf
·A. Mr. Bott in somP. way contacted me and asked me to
arrange for an appointment with Mr. Myers in my office, and
he didn't want anybody a 1·onnd so that he would be known in
t.hP. transaction at all. So I said to him, I said, '' Mr. Bott,
Mr. Myers has offices in the same building that I am in, and
he closes up at 12 o'clock on Satnrday,''-and it was on a
Saturday,-and I said, "J will try to make that appointment
for meeting in his office where yon won't be bothered by having to see anybody like you would in my office,
page 32 ~ where people are coming· and going all the time.
That was agreeable, and I made tha.t appointment.
Mr. Myers, Sr. and Mr. Myers, .Tr. and myself met in Mr.
Myers' office at the appointed time, and ]\fr. Bott eventually
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came i_n. I don't know that he was par icularly late or anything of that kind, bnt he did come in nd we discussed the
problem from one end to the other.
Q. Did Mr. Myers have a figure for hi , for which he would
build the apartment f
A. He did.
Q. Do you remember what that was?
A. I would not be positfre, but I t ink my recollection,
if i 1. sArves me correctly, was $67,500.
am not positive of
ttat.
Q. Now, what took place between th m after that figure
was submitted?
A. Mr. Bott made the statement that that was too high,
and he made the flut:rgestion tl1ai we
what ,ve could do
about it. I ~aid_. "'\Tell 110.w, fo:;ten: Wt. all know what this.
thing consists of an<l what is in it and hat ,can be done to
reduce the cost of it, and it socmr,.: that we ought to be able
to ,vork it out here.''
We talked a while and l\fr. Mvers we t over in the corner
or in the next room and quietfy discu~sed it among themselves and came back-befor~ that, though, M.r.
page 33 ~ Bott said '' If we can build it for $65,000, I am
rf.~ady to go ahead and si~·n a ~on tract.''
So, as I say, they went into a huddle nd discussed it and
came back and said ''Well, we are will 1:JA' to take n chance
on it anyhow--wr. are wi1ling to contrf\ct with you on that
bnsis,'' am~ it ~a~ a~rreerl that ~hey WOl!l1-d build the ~uilding·
on tl1e basis of $65,0QO, accordmg to· t · e sketch which had
been prepared at that time.
Q. _What direction, if l-iny, did you re eive at tha.t time in
rcfevence to plans?
A.. Well, Mr. Bott told Mr. Myers, he aid, "Go ahead and
ask for your survey and g·et your pegs ut in,'' and it took
considerable time to put them in, and t was getting along
ly, but, anyhow, at
late, it seems to me the latter part of
the same time Mr. Myers said to Mr. Bott, ''What about
these drawin~:s-what ahout gettin~ the drawings?" and he
said, '' I want Phil to go ahead and co plete the drawings
so we mm have t.lwm to speak to the Bn lding- Inspector and
· have his approval, 1 ~ and I was instru ted at that. time to
g-o ahead and complete the .drawing·s a d the specifications
for a 24-family apartment, according to these sketches.
Q Mr. l\fosP.r, could your original pla s he modified or reYisec1 ·to cover this new situation of the 1 ew apartment?
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A. Do you mean the original apartmenU
Q. Yes.
A. No, sir.
Q. V{hat was the difference1
A. Well, the lay-out is entirely different. The size ')f the
rooms are different, the length and depth of the rooms is
different, and it in no way compares with the other.
Q. It had to be a new and actually different set of plans 1
A. It was ignored completely in the new set-up; the setup was discarded becam;;e it was to reduce the cost of building, and to reduce the cost it was necessary to reduce the size
of the rooms, or eliminate rooms, or make something smaller,
o·r take som~thing away, which costs money, and to make
the new drawings, or to make the new building come down
to the cost of the Christianson building on Granby Sti-eet, we
had to ignore t.he first plans altog·ether and be ~overned ac.
cording to size.
Q. Was there anything· said about your drawing these
drawings on the same contingency as you prepared the first
sett
A.· No mention has ~ver been made at anv time to me about
compen~ation for the new set of drawing~:
Q. Did yon do that with the expectation of not being paid
if the building was not ()rected?
A. I n.aturally assumed-of course I know Mr.
page 35 ~ Bott knew of arc.hitecturepage 34 ~

Mr. Rixey: I objeet to that, as he said there was no agreement.
The Court: I don't know what he will say.
.
Witness: I know Mr. Bott has dealt with arc hitects, Bnd I
know Mr. Bott knows the architect's pay fnr full 8ervjces, because I have told him and discussed it with him on manv occasions, and I had no hesitancy, knowing his responsibility,
in making a set of drawings without any contract or without
any understanding.
1

By Mr. Herbert:
Q. I hand you herewith a set of working drawings labeled
"24-family apartment building", marked Exhibit 4 and ask
you if that is the second set of complete plans that you drew°!
A. Yes, sir.
Q. Are they complete?
.
.
A. ·with the exception of one sheet that is required in the
event of a F. H. A. Loan, w4ich was at no time discussed witfl
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me by Mr. Bott when these plans were ade, but was after~
wards made for Mr. Clay Nugent, at ts expense, for the
purpose of receiving and negotiating a F. H. A. Loan.
Q. After you :finished these plans an specifications what
was done towards carrying o t the agreement that
page 36 } had I?een reached in Mr. M ers' office about the
$65,0007
A. The first thing that happened, I called on Mr. Bott
for a description of his lot and a cop of his deed, as requested by Mr. Myers, to be able to ge · his survey so as to
be able to lay off his building a~d deter ine whether it could
be kept within bounds, or not, ·prior to t being submitted to
the Building Department for approval, and he put me off
from time to time, and I have never h d it, and the matter
drifted along and along until Mr. Bott ca led me up and asked
me to come around there. I went aro
there and he said,
''Phil, I can't give this job to Mr.
ers without giving
Nugent a chance at it". I said, "Well, th~ is all right, Walter;
it don't make any difference to me who you get to build it;
Myers doesn't mean anything to me ; yers is just another
contractor''.
He said, "I want Clay Nugent to
it", and I said,
"That is all right; I don't care who buil sit". I said, "Will
Clay Nugent build it for what Myers greed to build iU"
and he said '' I don't know''. I said, '' 'uppose we call him
up", and I called him up on telephone 1nd talked to him on
the telephone, and during my course ~f conversation with
Clay, my recollection is that Clay told ·me he didn't think
there was any possibility of him being ble to get the price
down to $65,000, and I think, in fact I now, I said, "Well,
do you care to go into it?
am in Mr. Bott's
page 37 } office now calling you, and I w nt to know whether
you want to go into iU" H said, "No, Phil, I
don't think I would be interested''.
So, Mr. Bott said to me, "Well, I reek n we will have to go
along with Mr. Myers, but, in the mea time, you wait and
let me talk to Mr. Nugent".
In three or four days Mr. Bott called me and told me, he
said, '' I have talked to Nugent, and I w nt you to give him
four sets of plans and specifications, an I want him to give
me a figure on the job''·
I had four sets of plans printed and our sets of specifications gotten together for him, and, prio to that, Mr. Nugent
.came to the office, and I told him, I said '' Clay, there are a
lot of little things that have been done on those plans; we
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have rushed them through, and I would like to have ~o or
three days to get.them into proper shape before I turn them
loose, so I will)iot have to make further revision", and he
said that was alt right, and I did what I thought was necessary to put the·m in shape, and printed them and turned them
over to Mr. Nugent for.figuring, and that wa$ the last I heard
of it until Mr. Bott came to my office and told me he had
gotten these :figures from Mr. Nugent of $65,000, and he said
to me, '.' I will tell you, Phil, that is too much money''. Well, I
said, "Walter, these things have a commercial value, and you,
as a layman, can't come arbitrarily and say what
page 38 } a building should or could be built for and have it
built for that". I said, ''Contractors have something to go by", and he said, ''Well, I will tell you what I
will do: If he will build it for $60,000, I am willing to let the
contract''.
I said to him, "I would not let Mr. Nugent think I was
that ignorant of building costs as to go to him and ask him
to do this building for $60,000''.
During further conversation I said to Mr. Bott, ''Walter,
I will tell you what I will do: I will go to Clay and ask him
if he won't try to get it down to $62,500, which sounds ·reasonable, and he has a chance of doing that, but as far as $60,000
is concerned, I would just make myself ridiculous''.
He said, '' Well, get him down to $62,500; and we will close
the contract''.
I immediately went to see Mr. Nugent and I discussed it
with Clay, and I said, '' Clay, you go to each one of your submen and tell them your story, that it is the making ·of a job
at a time of the year when it is very quiet, and cut off a
little, and w-e ought to be able to get it down to $62,500, with
·a lot of hard work", and he said "It will take a lot of hard
work", and I said, "Are you willing to undertake it?" and
he said "Yes, if Mr. Bott will write me a letter saying if I am
successful in reducing the cost from $65,000 to
page 39 ~ $62,500 I am ready to sign a contract, and I will go
ahead and attempt to get it down to $62,500' '.
I went back to Mr. Bott and I said, '' Mr. Bott, Clay ha~
agreed to attempt to do this thing, it will take time, provided
you will give him a letter that you will go through with ii in
the event that you are successful in getting the price down
to where you want". · He said, '' All right, I will wtite him".
I plied between Mr. Bott and Mr. Nugent for a week, asking whether the letter had been received and whether the
letter had been written. Mr. Bott had contended l\fr. Nugent,
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and they had been down to the bank tog~ther about the loan,
so Mr. Nugent told me, and Mr. Bott ien called me in one
day and said, '' Will you write me a lett r like I should write
to Mr. Nugent and say what I should s y that will fix it so
$62,500 is the outside cost, no extras, an no ifs and ands, and
a completed building?" I said, "Yes, it s a matter of a paragraph", and I went back to my office nd wrote that paragraph, and I brought it down to Mr. Bo t, and I handed it to
him, and he said, '' That is not the pric that we agreed on;
it is $60,000". I said, "No, no; $65,000 · the price he quoted
you. I told you $60,000 was ridiculous, but I would attempt
to get him to reduce it possibly to $62,5 0", and walked out
and left the memorandum wit him.
page 40 ~ Q. Mr. Moser, did you bil Mr. Bott for your
fee in this matter?
A. I did, on the first of every month fter the plans were
completed and the cost determined. I b lled him right along
for four or five months.
Q. Did he ever say that he did not we you anything"]
A. He never mentioned it except he ~old me this, that if
I would get Nugent to agree to do that uilding on the basis
of $62,500 that he would give me $1,200 on account, or some
such amount, or somewhere in that amo nt.
Q. I hand you bill shown as "Exhibit No. 7" and ask you
if that is the bill you rendered Mr. Bott?
A. That amount is correct, I will say.
Q. It is a copy of the bill T
A. It is a copy.
Q. And in response to none of thes bills did l\Ir. Bott
tell you he didn't owe thaU
A. He never mentioned it.
Q. Or that he did not make the arran ement as to the first
building?
A. No, he didn't mentioned it. The e was absolutely no
connection between the two buildings.
Q. There was something said about t is building not complying with the zoning restri tions; can you state
page 41 ~ what type of lot this is?
A. To begin with, the lot is an irregular shaped
lot. The zoning laws provide that in the event of any irregularity in the lineMr. Rixey: I object to that. If he is oing to tell us what
the zoning ordinance is, I think that he should produce it.
The Court: Have you it?

.
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Mr. Rixey: Yes, I have it.
The Court: I think we had better recess for five minutes.
Note: A recess of five minutes was taken.

By Mr. Herbert:
Q. Rather than continue to answer that question, I will
ask you this: Do the same rules apply to an irregular shaped
lot as apply to a regular shaped lot?
A. They do not; no, sir.
Q. ·who interprets the zoning law for irregularly shaped
lots?
A. The Building Inspector.
Q. Do you know in what respect the plans, this set of plans
for this English type apartment, do not fit the zoning requirements for the lot on the northeast corner of Spotswood and
Hampton Boulevard, and I hand you herewith for illustration
the physical survey made by S. W. Armistead, and
page 42 ~ marked "Exhibit No. 15"?
A. Now, what is it you want to knowT
Q. (The question was read.)
A. Can you read thatT
Q. 112 feet 4 inches. That is 135.
A. Vvell, in the beginning, the set-back of ,vest Ghent Boulevard was based on the extreme outside of the adjoining house,
which was not permitted by the Building Inspector. In
other words, he required us to use the line of the main building (not the porch offsets), which automatically reduced the
size of our building or the size of our workable lot, causing
our set-back to be 24 feet on Hampton Boulevard instead of
20 feet, as we anticipated. We have a break on the east side
of-of course, the side I am speaking of is the west side,
which is Hampton Boulevard,-we have a break on the east
side of this building that we anticipated would permit a
set-back to the narrowest point, which was not permittecl;
it. also reduced the size of our workable lot. O:n Hampton
Boulevard, the front on Hampton Boulevard, the workable
area. there is quite sufficient with the exception of a very few
inrheR which, in my estimation, is negligible and no trouble
to adjust at all.
·
The Spotswood elevation which carries with it twelve
rooms, baths or stair halls, could be reduced in inches that
would take care of the required set-back on that
page 43 ~ particular frontage.
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By Mr. Rixey: Q. Frontage on what street?
A. Spotswood.
By Mr. Herbert:
Q. Demonstrate to the jury just w at rooms could be
changed to take care of that? · ·
I
A. The size of the living rooms-they are all living rooms·
except thre.e bedrooms,-could be reduped in width. The
baths could be reduced in width. A romp could be taken off
the front or out of the back,-a threejartment or a four
room apartment, or a two room apartme t. There are many
ways of doing those things, and it is co
on practice in submitting these drawings to the Buildin Inspector to have
him say that you can use a few addition~11 inches in building,
if you have to do it, or if you have to t ke out a few additional feet or a few additional inches j o make them conform.
Q. Would you have to draw the plans a1·d specifications over
again?
A. Oh, no; oh, no.
Q. What would you do?
.
A. It depends altogether on just how Jch you had to take
out. These plans, you could do it by ta ·ng out some width
in each room.
pag·e 44 } Q. How would you do that f
A. By merely changing th figures. It would
, absolutely have no effect on the elevatiof whatsoever. The
elevation is a picture, so far as longitu inal lines are con.cerned, and only vertical measurements a e affected, and that
would not be affected in this case in any ay, shape or form.
l\Ir. Herbert: That is all. Answer Mr Rixey.

By Mr. Rixev:
·Q. W'hile ~ight there on that point, fr. Moser, do you
know how much too long your second p ans are to conform
to the zoning ordinance?
A. Mr. Rixey, I have never submitted these to the Building Inspector for his approval, and I wo d never know without lrnving- done so.
Q. You heard the Building Inspector testify in this case
at the time it was tried before, did you n U
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A. I remember him testifying, yes.

_
Q. And you remember him testifying that it was your second
plan that called for a building between 11 and 12 feet too
much space on Spotswood Avenue °l
A. I don't recall the figure. I know that it was too long.
· Q. Was that the first knowledge that you had
page 45 ~ that your plans were too long, when he testified
beforef
A. I- believe so.
Q. Well now, if your plans called for a building between
11 and 12 feet too long to go on that lot, how would you remedy

ili~f
'
A. Well, as I see it, without going into it, I would say
that I would reduce the figures in this case and change thesizes of the rooms to accumulate the necessary shortage.
Q. How many rooms and hallways and bathrooms did you
say you have there f
A. You have twelve.
Q. You take off appro:xintately one foot on each one o-f
thosef
A. I do not think I would do it that way. I think there
are some rooms which could stand more than a foot, and
some rooms which could stand less.
Q. Suppose yon call off the width of those rooms on that
frontage you are talking about?
A. They are not on this plan here. I can't even read them.
Can yon read that? What is it?
Q. 13 feet 7 inclrns. Is that a room f
A. That is a room.
Q. The next is five feet Y
A. That is a bathroom, and yon have six inches off tlmt
18 inches for the other.
page 46 r ·Q. The next is 9 feet 10 inches ; what is that t
A. You can take six inches off of that.
Q. What is that?
A. A bedroom.
Q. The nextf
A. That is a single bedroom.
Q. 10 feet 10 inches; what is thatT
A. That is a bedroom. I would say you can't get six
inches off that.
Q. The next is five feeU
A. Six inches off that.
Q. What is that°l
A. A bath.
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Q. The next is 11 feet 6 inches 7
A. I would say a bedroom.
Q. The next is 7 feet 6 inches 7
A. 6 inches.
Q. 11 feetf
A. A foot off that.
Q. Five feet?
A. Six inches.
Q. 11 feet ·6 inches 7
A. A foot.
Q. There does not seem t be any on the next.
page 47 ~ A. It is six inches-a bat .
Q. What is the width?
A. 7 feet 6 inches.
Q. And the next is 11 feet 6 inches.
A. Take a foot off that.
Q. They would be awful small room , wouldn't they?
A. No, sir, they would not.
I'
Q. Didn't you testify the last time that for that to be done
you wo.uld have to re-arrange the room~ entirely f
A. I don't think so. However, that cpuld be done.
Q. What is the length of the buildin as you have drawn
it there on Spotswood Avenue 7
A. 112 feet 4 inches. The building i self does not sit .out
to where the measurement is taken o, the building plan,
but sits back on an irregular line, whic makes it-

By Mr. Hei~bert (Interposing):
Q. Show the jury the irregular line ou are speaking of?
A. This line here goes up to a right angle, slopes off five
or ten feet-ten feet like this-and the further back on this
line you set,-and answering the questio Mr. Rixey asked,the further it sets back, the wider you an have your front.
If you have 135 feet, you can have 145, ay, the further bac·k
you get from Spotswood A venue. Yo are creating length
in your building by doing th t. Does that answer
page 48 ~ the question?
By Mr. Rixey:
Q. No. I asked the length of that b ilding on Spotswood
Avenue!
A. 112 feet 4 inches.
Q. And you have measured it to a p. int where the building is the narrowest, haven't you? If you measured up to
this off-set, it would be wider still!
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A. Yes, but that is on an increased width of lot.
Q. You put that so when you get back to where the line
is receding, you set back to take up more space?
A. In other words, this line from this line here to the lot
line here, it is the same as at this point here (indicating).
Q. You say you have found out, since those plans were
made, that a building to be. erected there would have to set
back 24 feet from the street-lot line?
A. I am not sure a.bout that.
Q. That is what you were advised f
A. I am advised.
Q. By the Building Inspector 1
A. No. It looks like Mr. Armistead 's ·figure. I am not
willing to concede that.
Q. You heard the Building Inspector testify Y
A. I don't recall his testimony.
Q. You don't know how far you would have to
page 49 ~ set it backY
A. My recollection is always 20 feet. .The dee cl
restriction is 20 feet. However, I will say this, that the deed
restriction has expired, and the possibilities are that those
20 feet, by taking an appeal to the Zoning Appeal BoardMr. Rixey: I object to that as to the possibilities. He is
talking about some possibility of taking an appeal to the
Zoning Board.
Witness: It is a part of the Building Department.
,
The Court : Has he the right to appeal 01
Mr. Rixey: Yes, he has the right to appeal, but the law is
the law, and it is not what Mr. Moser might think are the
possibilities of it.
The Court : Yes.
Mr. Herbert: He does have the right to say that he has
the right to appeal.
Mr. Rixey: Anybody has the right to appeal.
By Mr. Rixey:
Q. Do you know how wide the building is on Hampton
Boulevard?
A. I think I could give you that.
Q. It is 100 feet here (indicating) ?
A. 90 feet 8 inches.
Q. Do you know how much set-back is required along Spotswood A venue 4l
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page 50

~

A. Yes.
Q. What is it T
A. It is the same set-back on Spots ood Avenue that it
would be on the north line which is dete mined by the length
of the wall parallel with the north line er ated by the Building
Inspector.
Q. Do you know what the set-back line is on the north side Y
A. I think I can give it to you wit in inches. In fact,
this whole front here is less than a foot oo long.
Q. Less than a foot too long f
A. Yes.
Q. It is something too long?
A. If my recollection serves me corre ly, I think it is four
inches too long.
Q. And that is the frontage on what?
A. Hampton Boulevard.
Q. On Hampton Boulevard?
A. Yes.
Q. Now, Mr. Moser, the first plans that you drew called
for a building of still longer dimension~! on Spotswood Avenue, didn't they?
A. Mr. Rixely, I would say that that ~ entirely foreign to
anything that we are contening here, that it has
page 51 } nothing to do with the matter t all, so far as I am
concerned.
Q. His Honor can determine that. Ybu answer my question. ·
A. In the first place, when the plans w re made for the first
building, Mr. Bott had bought and told e he h::u=J hnught 145
feet, and after we had made the plan he found that the
Building and Loan could only deliver 1 ·5 feet, which would
naturally throw the first plans out tha were made for the
new lot ten feet off, to begin with.
Q. All right. Now, answer my quest" n, please.
A. What was the question?
Q. I asked you whether or not the rst plans that you
drew did not call for a building that w s still longer along
Spotswood Avenue than your second pl ns?
A. It did, and the lot line was still Ion er.
Q. ·wm you look at those plans and tell us what length
on Spotswood A venue the first plans ca led for?
A. That is 119 feet.
Q. And what?
A. You can see better than I can.
i
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Q. Ten inches Y
A. Ten inches.
Q. So your first plans called for a building along Spotswood 119 feet 10 inches, and your second plans called for a
·building on Spotswood Avenue of 112 feet 4 inches f
page 52 } A. That is assuming that we had a lot 145 feet,
and the· other is assuming that we had a lot of 135
feet.
Q. And the second plans called for a building that is between 11 and 12 feet too long still to go on the lot Y
A. Oh, I don't recall the exact figures. It is too long, I
grant you that, provided thafthere could not be some con.cession had.from the Zoning Appeal Board, which is created
for that purpose.
Q. I ask you when .did yon first learn that your first plans
were too long Y
A. I would say in this courtroom.
Q. Did Mr. Nugent tell you about that time that he was
considering the original plans T
A. I would not contradict him, but I don't remember it.
Q. So you don't know whether you had any notice-you
don't think you realized that your plans were too long,-that
the first plans were too longf
A. Oh, I think that that came up as soon as Mr. Bott asked
for a deed and they found out that they could only deliver
him 135 feet instead of 145 feet, and he questioned me as to
whether or not he could get a driveway in there behind, and
I believe I informed him that we could not due to the shortage
of ten feet.
Q. All right. Now, I believe you said. you
page 53 ~ arranged for the purchase of this lot by Mr. Bott ;
that is so, isn't iU
A. In an indirect way, I did, yes.
Q. You knew the property?
A. Yes.
Q. And were familiar with it f
A. Yes.
Q. As a matter of fact, didn't you call it to Mr. Bott's
attentionf
A. No, Mr. Bott told me it had been submitted to him by a
real estate man, and he didn't propose to pay a real estate
man.
Q. In other words, you were the intermediary between
Mr. Bott and the lot owner!
A. Yes.
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Q. And these plans you drew were fo a building to be put
on this particular lot, weren't they?
A. I did, assuming it was 145 feet o e way and 100 feet
the other way.
Q. You were drawing the plans for t at lot, weren't you 7
A. Mr. Bott showed me the contract.
Q. Did the contract call for 145 feet?
A. Yes.
Q. You drew the plans for that part cular loU
A. Yes, 145 feet.
page 54 ~ Q. Don't you think it was incumbent on you to
go there and measure the 1 t?
A. We didn't have anything to measu e by.
Q. You could not have gotten the fir t plans on the lot if
it had been 145 feet?
A. Yes.
Q. Will you explain how you could?
A. Just like the other.
Q. You mean by taking some space off I he rooms Y
A. Yes.
Q. The plans could not be put on tlle lot, the plans you
drew, even if it was 145 feet T
A. No.
9. I show you. t!1is letter which ha~ been introduced in
evidence as '' Exh1b1t No. 1 '', and ask you who tore off something on iU
A. Mr. Rixey, an explanation of that would be that I carried that letter in my pocket as my only c py, having delivered
Mr. Bott the original and several cop es, for months and
months. When this suit was brought I ecovered that letter,
and it was ragged and dirty and everythi g else, and that part
vms probably torn off to make a memo andum on it, if you
want to know the truth of the matter, ar d the edges trimmed
to make it look halfway dece t.
page 55 ~ Q. Do you mean the edges up here?
A. All the way around.
Q. What was the purpose of tearing off the- letter in the
lower rig·ht-hand cprner?
A. Cau you tell what you thin!~ wou.lc he on the end of it?
Q. I don't know what is on the end. a d I am asking you"?
A. You ,vould know, wouldn't you?
Q. I never saw the letter until you resented it in court
the last time.
A. It is an acceptance of the above- few words meaning
the acceptance of the above letter.

l
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Q. Was there anything else on iU
A. No, sir.
Q. Now, you say you got this letter from Mr. ·Bott, dated
December 10, 1936, in which Mr. Bott told you he wanted
you to stop work, because he wanted to have some definite
understanding as to what compensation you were to get; you
recall that, don't you Y
A. That is correct, yes, sir.
Q. Now, after you received that letter, you say you stopped
work?
A. I did.
Q. How long did you stop work Y
A. Of course, it would be only guessing with me.
page 56 ~ It was only until Mr. Bott called me up and said
that he would come around. I did not answer the
letter. I saw no occasion for an answer. He had ordered
the set of plans, either by that contract or otherwise.
Q. I asked you how long you stopped work?
A. I told you I don't know. It wa.s a matter of days.
Q. Those first plans are dated as completed-you have
completed as of a certain date; do you know what date you
have on there?
A. No; I have no idea.
Q. Do you mind looking and seeing?
A. Not at all.
Q. The first plans. Read it, please.
A. Well, it isQ. "Completed 10/15/36," isn't iU
Mr. Herbert: 12.
Mr. Rixey: I mean 12.
By Mr. Rixey:
Q. '' Date completed 12/15/36. '' That means December 15,
1936, doesn't it?
A. That is right. I would like to say this in connection
with it: This is the first sheet of a set of drawings, being the
foundation plan and the basement plan. ·It is naturally the
first sheet that is completed of a set to. incorporate this set of
drawings. The man that finisl1ecl this drawing, if
page 57 ~ he had finished this drawing on the 15th of the
month, tllis would be the first plan dated. It would
be dated the 15th of the month. If this second drawing was
finished on the 16th, and the other on the 17th, and the other

Walter M. Bott v. ,Philip B. Moser.

57.

Philip B. Moser.
on the 18th, and the other on the 19th, so n down, they woµld
refer to the first sheet which was· complet d, which was dated.
In other words, this plan is titled. We do not title a plan
until it is completed. We have on here "32-family" and so
on, and who made it, and drawn and tr ed by,. and checked
by, and the date. That may have been n the 15 pages, and
it may have been next year when the res of them were completed. It had. no bearing on it except it stablishes the point
when these plans are supposed to be .co pleted, but whether
they are, or not, they may come back a onth later and want
a change, but we do not change those fig res.
Q. Do I understand you to say you ar working on a par..
ticular set of plans, and you have finish d only one set f
A. One sheet.
Q. And you put the completion date · n that, although it
might be six months thereafter before yo finish it t
· A. That is a little unreasonable, beca se they are in the
·
stages of being completed.
Q. You do not put the completion dat ·on there until they
are all completed Y
A. I just this minute got thr ugh telling you the
page 58 } first sheet we complete we dat .
·
Q. As soon as you complete he first sheet!
A. We date it.
Q. I understood you to say if you did n t complete the other
until six months, you didn't date it?
A. If Mr. Bott had written me this lett r, and nothing hap- ·
pened, we would always refer back to t e number 1 sheet.
Q. I understand this date shows that some one of these
sheets was :finished on December 15, 1936
A. Yes.
Q. So you were working on this· on Dec mber 15, 1936 f
A. A draftsman may. It means not ing. t!ust so you
have it within a year, it is all that is ne essary.
Q. In answer to that letter from Mr. B tt, you got in touch
with him about the compensation Y
A. No, I did not.
Q. Do you mean to say you went on and completed the
sheet five days later, without getting in. touch with· him Y
A. No, I don't mean that.
Q. What do you mean f
A. I mean between the time I received that letter and the
time that he called me up and came to se me and told me to
proceed with them, was between the tim of the date of this
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letter and the dating of that first plan. Whether
is five days or four days, I don't know just
which it is, but. he called me up, and he called on me.
I made no effort to contact him whatsoever.
Q. Now, inJ -reference to your first set of plans which you
have there, T understand that those plans were drawn in
the alternative so that a building could be erected containing
either 24 families or 32 families Y
A. By the elimination of one floor ..
Q. Is that correct f
A. That is correct.
Q. So that those first plans were drawn for a 24-family
apartment as well as a 32-family apartment Y
A. No, they were not drawn that way. They were drawn
for a 32-family apartment, and they were convertible by the
elimination of one floor into a 24-family apartment.
Q. You took bids in the alternative!
A. Yes.
Q. So your plans were drawn for the 24 as well as the 32 !
A. No, sir, they were not. They were drawn for a 32-family
alone. The contractor, it requires in the specification, it requires him to make such 'an addition and such deductions as
necessary or required by the Building Code to make the building conform with other requirements in a 24-family model
constructed building.
Q. Was there anything in your specifications
page 60 r with reference to a 24-family apartment!
A. Yes.
Q. I ask you again if your plans and specifications were not
drawn for a 24-family apartment as well as a 32-family apartmenU
A. (Pause.)
Q. Have you got the specifications Y
A. No. I gave them to Mr. Nugent. I gave him abont ten
sets.
Q. I thought the specifications were introduced last time.
A. No. I don't think so.
Q. Is that it (handing paper) 7
A. (The witness examines paper.) There is an item in
here wI1ich takes care of tlle three story buildingQ. Just answer me: Are the specifications which you drew
for the :first plans f
A. Yes.
page 59

r it

irr. Rixey; I

offer those in evidence..
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Q. When you speak of the release th t you say you signed
at the time that you received this chec of March 11, 1937,
which is introduced in evidence as Exh bit No. 9A. Have you got that relea e Y
page 61 ~ Q. I am asking you if you have it?
A. I gave it to Mr. Bott.
Q. Did you save a copy of itT
A. I did not have a copy of it.
Q. Have you any idea where that is
A. No, but I suppose Mr. Bott has i among his files. It
was a paper very important to him.
Q. You did not preserve any c.opy o it Y
A. No. He was taking the receipts.
Q. I also call your attention to the tter of March 11, I
think it is, 1937, that was written by Mr Ferebee to you, and
your letter of March 12th, addressed o Mr. Myers, and I
understood you to say that about a w · ek after that period
either Mr. Bott or Mr. Ferebee directe you to clo what you
could to cancel the contract 7
A. Yes.
Q. So that contract was canceled then about around March
19, 1937?
A. In that neighborhood, yes.
Q.
right. Now, how long after
t period was it that
you and Mr. Bott had some conversatio in reference to any
further plans?
A. The contract for the Christianson apartment would be
the only thing that would refresh my me ory, was late, about
the 15th of June, or the 5th o June.
page 62 ~ Q. The 5th of June Y
A. I would say about the 5t of June the contract
was let, and the cost of that building be ame public property,
and it was after that, between then, I w ld say, and the 15th
of July, Mr. Bott approached me, aski g why he eonld not
build a building on his site as cheap a we were building a
building for Mr. Christianson on his sit at 39th and Granby.
Q. Now, when did you date the last ans 1
A. I don't have any recollection of i at all.
Q. Do you mind looking at them and telling us 1
A. December 17. Hl~7. That is proba ly the date that the
picture was made. (Witness looks at blueprint and looks
again at the drawin~:.) I do not think t at these plans carry
any date.

All
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Q. Now, I have asked for the date you placed on the second
plans!
.
A. I am going to ask you.
Q. I ask you what date it was Y Can you answer that?
A. The 27th of December, I think, or 7th of December.
Q. December 7th what yearY
A. 1937.
Q. I gather from ·the substance of your testimony with
ref erP-nce to these first plans that your custom, in your office,
was that when you :finished the first sheet of a plan
page 63 } you would date it, which would not necessarily
mean that you finished all of the sheets on that date,
but it would set the date of the completion of the first set;
that is correct, isn't iU
A. The first plans?
Q. I mean the first sheet. Is that correct?
A. I don't know about it being eorrect, as I don't know
what you are saying.
Q. I want to see if I have the substance of your testimony
as to the first plans. I understood you to say when you
make up the set of plans, the date you finish the first sheet
you put the date on it, and as you finish the subsequent sheets
you put the· same date on the subsequent sheets as you put
on the first sheet Y
. A. That is absolutely correct.
, Q. So, when you get a date on a set of plans, that sets the
aate on which the first plan was completed; is that correct?
A. That is right.
Q. But it does not mean that aH the other ~heets were
completed as of tl1at date Y ·
A. That is ri~ht. but I would ·like to say this : The reas.on
ror the discrepancy, or the difference between the substantial
completion of those plans and the completion of those plans,
are as I have previously stated, that when Mr.
.
p'age 64 } Nugent called on me for those plans I told Mr.
Nugent that there were several things that had to
be done to. that plan to make it fully complete, and that I
would ask him to wait two or three days until I could do
that.
Q. That was after December 7th?
A. I don't know what date it was, but evidently that date
is around tlrn time that he solicited me, or Mr. Bott told me,
perhaps, to give him the completed plans and specifications.
Q. You can be positive then, on account of that date, in
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saying that the plans were not complete before December 7,
1937 ; is that correct Y
A. I would say fully completed.
put tl;le date on them at all.
Q. I show you this bill that you hav introduced here in
evidence, with the date October 1, 1937 o it; how did you happen to send that bill on· October 1, 1937 if these plans were
not completed until December 7th.
A. They were substantially completed. This drawing here
shows some changes that Mr.· Nugent, t roµgh Mr. Bott, requested our office to make, and at the sa e time this one sectional elevation wasQ. You said that was only a matter o a few days, didn't
you-what you did and Mr. NugenU
A. I don't know.
page 65 ~ Q. I understood you to saY1 it was a matter of
only a few days, and it occurre about the time you
put the date on here; that is correct, is 't iU
A. I don't know.
Q. You don't know T
A. No.
Q. How can you account for the fact t at you sent bill £or
this second set of plans to Mr. Bott, da ed October 1, 1937?
A. The plans had been .figured by M . Myers-the price
agreed on.
Q. It would not be :figured by Mr. M ers until they were
completed, would it t
A. When that was completed, or whe that was substantially complete, that means everything th t is necessary for a
contractor to obtain material and sub-fl res. We mav not
have lot lines on there, we may not hav a lot of things on
e don't always put
there, we may not have titles there.
dates on there.
Q. I ask you who wrote that October 1, 1937?
A. I am quite certain if it was writte there I wrote it.
Q. Is that your writing?
A. Yes.
Q. When did you write it?
page 66 ~ A. I don't know, but I sup ose after I realized
it didn't have a date on it.
. Q. When did you put it on there?
A. I don't have any idea. I had some reason for doing it.
Q. Did you put it on there when you ot ready to try this
case?
A. No, sir. Do you think I would?
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Q. You say you put it on there, and I want to know when
you did iU
· A. On the day when something prompted me to refresh
my memory. You can rub if off if it doesn't mean anything.
Q. It doesn't!
A. Not to me.
Q. You have introduced it in evidence. I want to know
when you put it there 1 You have introduced it as a bill sent
Mr. Bott on October lstf
A. Haven't you the bills I sent him Y
Q. No. You don't know what date yon put it on there!
A. No.
Q. And you. would not say that that date is accurate, would
you!
A. Yes, I would for the purpose that it served.
Q. Well, can you give me any idea when it was you put it
thereY
page 67 ~ A. It was more than a year ago.
Q. Have yon any particular recollection of the
time yon put it on thereY
A. No.

Mr .. Rixey : That is all.

RE-DIRECT EXAMINATION.
By Mr. Herbert :
Q. In refere nee to when these changes were put on the
plans at the request of Mr. Nugent, did you do that 1 Were
you in the office when Mr. Nugent came and requested to do
that?
A. The ones I refeITed to just now, and the ones yon probably referred to of the kitchen changes, I was in the hospital
in August and September, 1937.
Q. Were the plans at that time substantially completed!'
A. Yes, sir.
Q. And this was a late addition that was added to it f
A. Those are things required for the F. H. A. in the event
you are seeking a F. H. A. Loan, which was not our original
intention.
By Mr. Rixey:
Q. You put the F. H. A. on there after December, 19377
A. I don "t think so. I think that is probably what created
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that date, but I am not pos tive of that. I put
page 68 ~ it on there at Mr. Nugent's r~quest.
By Mr. Herbert:
Q. Suppose you tell the jury what is he custom so far as
finding out just what size building you c put on a lot of this ·
kind T What does an architect do T
A. We have a very complicated zonine, set-up, and we have
a very competent Building Inspector, b · he has certain rulings that he makes, governed by certain physical conditions,
and there are no two alike, and we atte pt, by knowing the
zon}ng law and the zoning A, B, C, or D, hat it permits, if to
stay as near as we can within that law, bu we know that before
we can get a permit to erect a structure that we must confer
with the Building Inspector, who is pr vileged to grant us
special conditions, or is privileged to in erpret the set-backs
and the different requirements to mak it conform to the
Building Code.
Q. And when do you usually do that f
A. We are never ready or bother wit doing that until we
are ready to let a contract to a genera contractor, for the
simple reason that it is a lot of bother lnd a lot of trouble,
and I do not believe a man would be ab le to take care of all
the people who called on him if he had o answer such questions, unless the man was ready. So we do the best we can,
and then we go and confer with him. 8 etimes we are abl~
to get a concession and some mes we are not. It
page 69 ~ depends on the conditions and he surroundings and
the width of the streets and he zoni~1g districts,
and things of that kind.
Mr. Herbert: That is all.

RE-CROSS EXAMINA
By Mr. Rixey:
Q. Did you take this matter up with he Building Inspector?
A. I don't believe I did. If I did, it wa only in an informaJ
way.
Q. You would not say that a buildin that was between
11 and 12 feet too long was a minor inf action of the zoning
ordinance, would you T
A. I answer you in this way, it bein an irregular line,
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and my contending for one set-back and the City Attorney f 01·
another set-back, it would not.
Q. You would not expect a client to pay you for drawing
plans for a building for a particular lot if a permit could not
be obtained for the erection of the building, would you T
A. No. I would expect him to come to me and make certain
corrections necessary to make them conform to the Building
Inspector's requirements.
Q. And you say you knew that this building did not conforn;i
to the zoning ordinance at the time the plat was
page 70 ~ dated Y
A. I said I did not.
Q. I understood you to say that at the time you tried this
case, during the trial at any rate, you learned that your plans
did not conform to the zoning ordinance?
A. I learned that the restrictionsQ. You learned it during the triaU
A. I learned it during the trial.
Q. When was that?
A. When was whaU
Q. The trial?
A. I don't have any idea, but some time the first of this
year.
Q. And you have not made any change in your plans since
then? .
A. I haven't had them. They have been in the possession
of the court.
Mr. Rixey: That is all.

C. C. PIERCE,
a witness on behalf of the plaintiff, being duly sworn, testified as follows :
Examined by Mr. Herbert:
Q. State your name, residence, and occupation 1
A. Builder; City of Norfolk, C. C. Pierce.
Q. How long have you been in the contracting
paµ;e 71 } bu~ine.sR, l\f r. Pierce?
A. Do vou mean for mv~elf or in busine~s?
Q. In lmsiness cit.her for yonrRelf or with anotherf
A. A bout :30 J"Nll'R.
Q. I hand YOU herPwith Exhibit No. 12. a letter sig-ned by
yon. dated .Tanuary 27, 1937, and ask yon if that is a. bid you
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submitted for a 32-family apartment to be- erected on a lot
on· the northeast corner of Spotswood A enue and Hampton
Boulevard?
A. That is the bid I made on the buildi g. I would have to
look at the drawings and things of that k d to answer all the
quest.ion you asked me.
Q. It is a 32-family apartment t
A. It is a 32. There are two separat bids on it.
Q. It is a 32-family apartment. Is i a fire_proof building?
A. I can't say.
Q. Concrete slab Y
A. Yes, it must have been, to be cone ete slab.
Q. You submitted also an alternative id 7
.A. For a smaller building.
Q. For what was that?
.A.. The same type of building but the g .neral lay-ont is the
same, and type of constructio is the same.
page 72 } · Q. Both wei·e figured from t e same plans, were
they?
A. I can't identify that. I don't kno . This is my bid
according to the plans submitted to me. If !"would see the
drawing I could verify it.
1
Q. Can you say whether these are the d awings upon which
you submitted your bid!
.li.. To the best of my recollection this is a tracing of the
drawing.
Q. A tracing!
A. Yes, sir. This is the building I fi ured at that time,
a 32-family apartment.
Q. Mr. PiP.rce, will you state whP.ther or not these plans
are done in a good and workmanlike man er Y
Mr. Rixey: I object to that, if your H
not an architect.
l\fr. Herbert: He is a contractor.
The Court: He knows more about it,
:Mr. Rixey: I think he should be info
conform to the zoning ordinance, and t
the building on the ground.
The Court: He can ask whether the
I overrule the objection.
Mr. Rixey: I note an exception.

nor please. He is
think, than we do.
ed that they do not
at they can't put
are workmanlike.
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~

By Mr. Herbert:
Q. "Will you state whether or not the plans are
drawn in a good and workmanlike manner ·y
A. They are drawn amply for me to build the building by.
Q. l\fr. Pierce, if plans are found upon application for a
permit to be several feet out or larger than they can be pl;iced
on the.lot under the zoning law, what is the usual custom in
making th~ building conform?
Mr. Rixev: The situation here is between 11 ancl 12 feet.
said several feet.
Mr. lforbert: I am asking the usual custom.
Mr. Rixey: You said that the building does not conform
by several feet.
The Court: Say 12 feet.

YOU

Bv Mr. Herbert:
··Q. Mr. Pierce, can you state what the usual custom is if
plans are submitted to the Building Inspector for a permit,
and upon. his interpretation of the zoning law the building
is found to be less than a foot in one direction, and. say, on
the long side 11 or 12 feet more than can be put on there unde·r those restrictions, what is usually done f
A. What would you do in case they did not conform to the
Building Regulations Y
pag·e 74 ~ Q. Yes.·
.· :
A. You would hammer the fhrures to conform
to it. In one I ignored it. He told me I co~ldn 't put it there,
and I ignored the fi~ures and put it there.
By Mr. Rixey:
Q. You violated the law Y
A. Not in my way of thinking-.
By Mr. Herbert:
Q. You can pull the :figureR down to fit7
A. Yes. you can pull a few feet out of the wall or out of
the partition.
Q. It does not require the plans to be drawn all over again!
A... No, sir.

Mr. Herbert: That is aIL
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CROSS RXAMINAT ON.
By Mr. Rixey:
Q. You can also chop off twelve feet
A. That has been done.
Q. You can take these plans and cut off twelve feet and
put the wall where the twelve feet ends~
A. I built one in Suffolk and cut off ~o or 40 feet.
Q. You had as well not have an arcliitecU
A. Architects are very eB. cntial for building a
page 75 ~ building.
Q. You have built a build ng ,vithout an architect, hav,m 't you?
A. Do you mean without drawings?
Q. ·without architert 's drawing·s ·t
A. Not that I cfln recall-not a buildi g. I have built some
wood sheds.
V. T. :MYERS,
a witness on behalf of the plaintiff, bc]ng duly sworn, testi:fiP.d as follows :

Examined bv !fr. Herbert:
Q. State your name, residence and ocenpation 7
A. V. T. Myers; Norfolk; general cortrnctor.
Q. How long· .have you been in the contracting business,
l\Ir. Mvers?
·
.
A. About 15 vears.
Q. ..And in 1936 and 1937 with whom :vcre yon associated 1
A. E. L. Myers, my fatl1er.
Q. Mr. :Myers has died since that ti c?
A. Yes.
Q. ·wm you state whether or not y u submitted a bid,
shown hy :FJxhihit No. 10, on a 32-fan ily apartment to be
erected at the northeast corner of Spo swood and Hampton
Boulevard 1
page 76 ~
A. I did.
Q. Is that your bid?
A. Yes, sir.
·
Q. Do you know wl10 was the low hie der on that building,
1\fr. Myers?
A. I believe on the 32-familv we wer the low bidder. On
thP. alternate WP. were the high bidder, or, rather, we were
not the low bidder.
Q. I will ask you to look a.t these pl ns and specifications
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and tell me if these are the plans under which you submitted
that bid?
A. Yes, sir.
Q. What kind of building was that to bef
A. The 32-family apartment was to be a brick building, use
structural ornamental stone as the trimming, concrete slabs
on the sill ;joists and sill partitions.
Q. Was it fireproof?
A. A fireproof building.
Q. Will you state what occurred after you made your bidY
State whether or not the contract was awarded to you Y
A. We were authorized by a letter from Mr. Moser to proceed with the contract and to place sub-bids.
Q. What did you do Y
A. We placed some of the sub-bids.
Q. What did you next hear?
page 77 } A. That there was some hitch in it, financial, I
believe, and we were ·asked to stop the sub-bids, if
possible, so that there would be- no loss incurred by any of us,
which we did our beRt to do and were able to do.
Q. Do you remember how long it was after the contract
was awarded when you were told to stop?
A. I do not think it was a very long time in between because ·we could not have stopped the sub-contracts if it had
been.
Q. As much as a week Y
A. I think between three and. four days and a week, because the steel work had been ordered and SP.veral of the
out of towu things, the slowest in coming, the bricks had been
ordered, and we had to wire and cancel it.
Q. ·was any effort made, so far as you know, to defeat the
construction of that building?
A. Are you referring to the 32-family apartment¥
Q. Yes.
A. I do not know as to the 32-family apartment.
Q. Did yon later hear anything about a new apartment
that was being planned for that sitef
A. Yes.
Q. Where and hO""w did you first hear about it T
A. I think that I flrst heard it from Mr. Moser's office and
Mr. Bott happened to be up there and they were
page 78 ~ ta]king ahout the ChriE:tianson apartment.
·
·Q. · Where is th!~ ChriRtianson apartment?
A. That is an apartment which is built on Granby Street,
and evidently them~ I1ad been some conversation preceding

1
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it, because the conversation I heard was ontingent on something that had been said previously abo t the ChristiansQn
apartment, because I was asked to com in, and they were
talking about the possibility of this bui dh1g_ being built of
mill structure, an English type buildin , which Mr. Moser
claimed to be much cheaper to build, and to 1J.P:proximate the
cube cost of the 10hristianson apartmen, and I was asked
casually whether it could be done, and I saw no reason why
it could not be done if the specification did not exceed the
Christianson specification.
Q. Were you asked to figure such.l\·bu ldingT
A. I was asked to-I think then Mr. oser was told, or
Mr. Moser did prepare a one page dra ·ng, that he asked
us to quickly check to see if we would be illing to go into a
contract based on my previous stateme that I thought it
could be built at a certain cube from the Christianson building. Mr. Moser did prepare! a one page drawing :for us to
get some figures upon so that we· could ba k up the statement
I had made there.
Q. I hand you Exhibit No. 14, and as you if that is the
data on which you 'did your fi ring?
page 79} A. Mr. Herbert, I have had these plans, but I
don't think that this was the o e I did my figuring
from.
Q. I will hand you a blueprint, and ask you if that is iU
A. I don't think Flo. I am not positive. My memory--ancl
that is the only thing I can base any tatement on,-was
that the first drawing that we had_ was a one page drawing,
and that may have been on Mr.. Moser's ard the day I was
in there, and thi~ may hnvc been the drnwing that we got
the information from, because I think t at, we would have
needed this change probably to have got n it.
Q. Now, I will ask you if, after you we e given this drawing to figure on. you submittP.d to Mr. Bo t a figure at which
you would be ·willing to construct this ap rtment?
A. I am sure that we submitted a verba figure to Mr. Bott,
but I am not positive about a. written figu e.
Q. When and where did you do that?
A. It was done in our office at the Bank rs Trust Building,
at that time 705 Bankers Trust Building, ith Mr. Moser and
Mr. Bott and Father and myself.
Q. Do you know about when that was Y
A. Well, it was sometime after the or· ·nal building had
been built. and by takin~ and workin~ ba
ard I know that
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we had a very limited time to get it ready by October, so I
would say somewhere ninety days before October first.
Q. Do .you know what day of the week it was 6l
page 80 ~ A. i do)mow it was on a Saturday, because when
Mr. Bott came up there we dismissed our secretary~ because I was g·oing· to ha.ve her do some work, and I
told her to go ahead home.
Q. Tell the jury just what took place at that meetingY
A. "\Vell, the meeting was called to see if we were in agreement on going ahead at, I believe, the figure of $67,500. During the meeting Mr. Bott said that he could not go over $65,000. It is possible the figures were $65,000 and $62,500-I
am not folure. They were either $67,500 and down to $65,000,
or $65,000 and down to $62,500. The statement was made that
he was not going over a profit wl1ich was 2,500 was all; a
$65,000 job you have about $6,000 profit on it, and, after our
discussion in there, while Mr. Moser and l\fr. Bott were in
conversation on the plans, we went into another pa.rt of the
office used by the secretary, and my Father and I agreed to
go ahead at this lower figure on the job.
Q. Did you come back and tell them?
A. Yes. The rem~on that we agreed so quickly like that was
because of the urgency of time to get the building ready by
October 1st.
Q. Did you hear any statement made or any directions
given as to the 111·eparation of building working plans at
that timef
page 81 } A. No mor,l. than we were to be provided with
working plans immediately.
The plans that we
had at that time were not working plans.
Q. Did Mr. Bott tell Mr. Moser to go ahead and fix up the
plans f
i "''.
A. I am snre in tlrnt mP.et.ing he did. becam~e we were to
go ahead as quick a8 the plans could be completed. What
terms he was told, I don't know.
Q. ·when did work start on the complete set of plans, do
yon knowf
. A.. That evening-, and I know the next day, which was Sunday, they were in the office working on them.
<J. They were ·working on them on Sunday 'Y
A. Both Mr. Moser and his son. I happened to do down
there, as I was vc~ry interested in what was going on, and I
was in there Sunday also.
Q. Do you know any other time that I1e was working on
them!"
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A. I know that he was working on t em continuously because he finished them quickly. I do n t think it took over
a week after that plan was completed.
think any two men
could do a job like that in three or fou days after the preliminary lay-out was corrected. I think it would take longer
to do this than the otl1Pr.
Q. Mr. l\Iyers, was this a c ntinuation, so far ab
page 82 ~ you and your Father were co cerned, of the original bid which you had given n the four-story :32family apartment?
I
A. I thought it was an obligation an not a continuation.
Q. A what!
,
A. An obligation. This had nothing to do with it. We
had to ,get up complete fig·mes on it, an we knew the other
thing was dead and it had been dropped, and this was months
later, and we felt it was an obligation o give us to meet a
cube figure on a job which had been p1tviously in competition.
Q. Could the plans for the 32-family partmC:'nt have been
revised to meet this situation, or did a new set of plans have
to he made?
I
A. I do not think that they are so ve-:ry similar. The revised are entirelv different.
Q. The revise~l are different. \Vhat about the room arrangement 1
A. I can tell you by looking at it.
think the room arrang;emP.nt is different, but I can't tell , ithout looking at it.
Q. How about the elevation?
A. The elevation of one is liJnglish a d the other is modernistic.
Q. After you met l\fr. Bo t 's figures and the
page 83 ~ plans were completed, were y u awarded the contract 1
A. No, sir.
Q. Vlhy? Do you know1
A. That I don't know. When I ,vould ry to pin Ml'. l\fos(W
down why we were not going aheadMr. Hixey: I do not think what Mr Moser told him is
proper evidence.
The Court: Of eourse, if l1e and Mr. ott and Mr. Moser
were togetherWitness: I couldn't get it out of him He would not tell
UR why. In this courtroom was the first iime I knew why.
Mr. Herbert: That is all.
·
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The Court: I expect we had better adjourn until 2 :30.
Note : The jury was warned, and, at 1 :25, a recess was
taken until 2 :30, at the expiration of which time the Court
reconvened with the same witness on the stand for further
direct examination as follows:

By Mr. Herbert:
Q. l\ifr. Myers, are you familiar with the procedure through
which you would have to go in order to get a permit for build~g T
.
A. Yes.
Q. Suppose you tell us what you do?
A. We take a sP.t of plans into the Buildin~ Inpage 84 } spector's office and what we call file the plans.
Then WP. next get a survey and a water tap.
Q. I mean when you take them to the Building Inspector's
office. does he inspect the plans f
A. I am coming to that, because this is the full procedure.
Q. All right.
A. We leave the planE? with the Building Inspector, and
he does not ask us any questions or anything. Then we go
back and ask him if ho is ready, at least usually two days
later, to issue the permit. In the meantime, he has gone
over the plans, that plot plan. and if there is anything that
is not all right he takes it up with you at that time.
Q. Now, cloeR it often occur that a building· ,\ill be too
larg·e for the buildin~· re~~·ulations of the loU
A. I don't know that it often occurs. It occurs that the
shape of the building might conflict with the lot.
Q. Wliat is done in that case¥
. .\. Immediately you have to go into it with Mr. Neely to
decide what is to bP. done.
Q. Now, if the building mentioned here, an apartment, is
as much as 11 or 12 feet on the Spotswood side too long, would
that nPcessitnte the plan being drawn over ag·ain?
A. I think that that would he-I have had plans that were
too larg·e that were not drawn over again. The
page 85 ~ permits were issued ·on the plans.
0. How do thev do thaU
A. By the Building· Inspector putting the outside measurement to what his ruling· is, and from that point on I do not
think that he is interested, and I would observe the difference..

\
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Q. It is up to the contractor or archi eet to observe that
difference 7
:
A. It is not a question of structure r timbers, because
all the timbers would be on the same s ale, I think, for a
smaller Edze.
Mr. Herbert: That is all.

CROSS EXAMINATI
By Mr. Rix{lY!

Q. Suppose you had plans that you to k into the Building
Inspector, and he said ''These plans call for .a building that
is between 11 and 12 feet too long,'' wo dn 't you take that
up with the architect and have him corr t iU
A. If I was building the building, he ould have to give
me some new measurements on the plans I would not take
it upon myself to determine where the cu· should be made.
Q. That is the architect's world·
A. The architect would make those cut and not I.
'
Q. You spoke of a 32-family partment building ;
page 86 } you mean by that the µlans c lled for in the alternafo between 32 and 24, do ou not?
A. I think the bids callP.d for 32 with n alternate of 24.
Q. So the first plans and specifications were drawn in the
office so you could build from them either 24 or a 32 family
apartment?
.A. Mr. Rixey, I believe it was 24. Al the plans showed
steel and concrete. If it had been into t e 24, the architect
would have had to make some changes i the plans.
Q. He did make changes, didn't he?
A. No, sir ; there was only one pla.n, a in a place in the
specifications, the invitation to bid, there was a request for
a mill construction alternate bid on a t ·ee-story building,
which would make it 24 families.
·
Q. And the bids were on the 24?
A. Thev were on the alternate.
Q. A contractor could not bid on a 2 family apartment
un]ess the specifications were drawn on t e alternate, could
he?
A. That is where we were taking· a lot f chance. It was
just the floors in the alternate, and I be· eve that in those
specifications they said the cont actor had to compage 87 ~ ply with the City Code.
Q. So you do not think the fi st plans were :full
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enough, so far as the 24-family apartment was concerned f
A. No, sir, not' the 24, but they were designed for a fireproof building-the first plans.
Q. So you think the plans and specifications on the first bid
were not drawn in a workmanlike µianner, and applied to a
24-family apartment; is that your idea 1
A. I don't know just how to answer that because the plans
werP. drawn for a 32-family apartment with the full plans
for that, and the mark is on the plans to have a fireproof
building.
Q. Were not all the bids taken in the altemative, first for
a 32-family apartment, and second for a 24-family apartment, under those same plans T
A. Yes, and under the 24 there was a very broad clause-·
that we were to figure a 24-family mill constructed that would
pass the Building Inspector's approval, where the 32 were
for an entirely fireproof building.
Q. Look nt these specifications which Mr. Moser says are
the specifications applying to the first plans, "Specifications
for 24-family apartment lmilding at the northe,ast corner of
Spotswood and Hampton Boulevard.', \Vhat have you to
say about thaU
A. I do not think that these are the specifications.
Q. He says that they are.
page 88 ~ A. I can ha,"e my opinion also.
Q. You do not think that they are T
A. I don't remember. I can't say whether they are, or
not. This happened going on two years ago, and I can't say
definitely which specification did cover a fireproof building,.
but so far as whether this was- the specification, or not, I don't
remember. I don't remember the name Waldman Realty Corporation. This may be the specification. The 32-family, I
did a lot of figuring on, and I know the s peci:fication.
Q. That is what you were interested in?
A. I was low in that and more interested in the 32.
Q. Yon made the statement that after the original building was built you submitted tentative bids; wl1at do you mean
by that, after the original building was built?
A. I got my words twisted up, if I said tliat.
Q. There was no building1 built, was there f
A. No, sir.
Q. I believe you also stated that the second plans could
hnve been drawn by two men in two or three days; that is correct, isn 't it?
A. I make the statement from the-I think that this is

Walter M. Bott v. Philip B Moser.

75

V. T. Myers.
the set of plans,-from this set of pla s here, it would not
take-I don't know how long it would tale, but a man has done
most of his arrangement work on the p ans. The brainwork
is in the arrangement.
page 89 ~ Q. The brainwork goes int the arrangement of
the rooms, doesn't iU
A. It certainly does to a large exten . .
Q. And if you have to chop off elev n or twelve feet off
the plans, and you have to rearrange the ·ooms, it is the brainwork 7
A. Taking· off the rooms, it doesn't require it. It is arbitrarily taking· off a certain amount.
(J. Have you ever taken plans and t ken off as much as
eleven or twelve feet off a building-?
A. I think I hnve had plans whfoh we e cut in half.
Q. You have cut it in half¥
A. A small building from what it ori!0 nally was.
Q. So you would take a rule and cho off half of it f
A. No. You would distribute it pro ably where it would
work out most practically. I had a case of that just very recently, where the Building Inspector m de me do that.
Q. You bid on the 32-family apartmeit and also under the
same plans in the alternate for a 24-fa ily apa.rtmenU
A. In the original, yes.
Q. What was your bid for the 24-fm ily apartment under
your original plant

f

A. $73,887.

Q. And I understood you to say aft r the second .preliminary plans of the second out-lay were drawn
.
page 90 ~ up, that you put in a tentative bid of either $67,500
or $65,000, you d,m 't know w ich?
A. Yes.
Q. So the plans had lwen considerably cheapened as applying to a 24-family apartment, haven't tl1 y 1
A. Yes.
Q. And you understood, didn't you, tl at that was the reason that the second plans were made to cheapen the construction t
A. My understanding was based on this other building,
thnt we could approach the cube of th same building that
Mr. Bott was interested in going ahead ;vith.
Q. What is the average size of an ap rtment house room 1
A. I don't know if I am a competent pqrson to answer that.
I know that both apartments and hotels lwill work from 9x12
on up.
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Q. What are you referring to-bedrooms Y
A. Bedrooms.
Q. Well, up to what? There is nothing less than 9x12, is
there?
A. Yes, they do, but that ,~ould be considered standard
size.
Q. That would be ,·ery small size?
A. Yes.
page 91 ~ Q. You would call it minimum of standard Y
A. I would say it is the standard size room in
the modern apartment on Y
Q. On up to what?
A. There is no limit to the size a person wants to make of
a room.
Q. What is the standard size?
A. I can't say, but I know that it is not exceptional to have
them smaller than nine feet.
Q. What is the average apartment bedroom f
A. If I would make a guess, I would say l Ox15 or 10x12.
Q. 10x15Y
A . .Yes.
Mr. Rixey: All right. That is all.

RE-DIRECT EXAMINATION.
By Mr. Herbert:
Q. Does that apply to one bedroom or two bedrooms?
A. If it was one bedroom you would try to make it larger,
but if it was two yon would try to make them smaller.
Q. I want you to examine these specifications and tell me
whetper or not they are the specifications for the English
plan 24-family apartment that you last gave Mr. Bott a figure
of $65,000 on?
page 92 ~

Mr. Rixey: :Mr. Moser said that they were the
first.

A. I still say that these are not the specifications for the
32-family apartment.
By Mr. Herbert:
Q. You did not have the specifications for the 24-family
English sty le when yon gave· l\Ir. Bott that figure, did you f
A. No, sir.

Walter M. Bott v. Philip B. lfoser.

17

V. T. M'Jlers.

By Mr. Rixey:
Q. You did not have any specificatio : , or did youf
A. We had the specifications of Mr. Christianson to go
by, which was a three-story masonry c nstruction building,
but that is positively not the speei:ficati n I figured the 32family apartment on.
·
Q. Did you have any specifications Y
A. Yes, Mr. Christianson's, which w were meeting the
conditions.
Q. Who is Mr. :Christianson f
A .. He has an apartment on 39th and ,ranby.
Q. Did you have that specification to id on the firstf
A. No, because that apartment had no been built.
Q. Tha.t is what I asked you, if you ha any s,pecifications f
A. On the original apartm nt?
page 93 } Q. Yes.
A. Yes.
Q. And that applied to a 32-family a rtmenh
.A. They applied to a 32-family apartme, t with an alternate
clause, as my memory serves me, of on y a 32-family mill
construction with complete coverage for e laws of the City
of Norfolk.
Q. I understood you to say that those plans you did not
consider as being done in a workmanlik manner so far as
applied to a 24-family apartmenU
A.. I did not say ''workmanlike manne ''. I say the plan
was drawn for a fireproof 32-family apar ent.
(~. Were they adequate for a 24-famil apartment Y
A. I du not believe that they were in ended to be, but I
don't know. There was only clause to ch nge it from a :fireproof to a mill.
Q. If they were not intended to apply or a 32-why were
the bids taken in the alternate,
A. They wanted a comparative price.
Q. Why did you take iU
A. I took that one clause and put m interpretation on
it and gave a bid of $73,000, which was s· or ~even thousand
high.

Mr. Rixey: All right.
pag·e 94

~

By Mr. Herbert:
Q. Was it possible to put i one set of plans
and specifications the steel and wood?
.A. I believe if you tried to put them bot in one you would
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be so confused. You have steel in both, and if you put a
steel claU$e in, there for :fire.pl·oof ~nd then a steel claus.e in
th9 other for the other space, it would be complicated for
a,nybQdy.
Q.. Isn't the re~l way to do is to ask for the alternate
figure in a separate clauseT
A .. lt was done that time. is aU I can answer. I don't remember an occasion when I was asked to figure fireproof for
one and not for the other a.t one time.
W. V. COOKE,
a witness on behalf of the plaintiff, being duly sworn, testified
as fallows :.
Examined by Mr. Her:bert =
Q. State yonr name, residence and occupation 1
A. William V. Cooke; Norfolk; architect.
Q. Mr. Cooke, you are a member of a firm, a.re you not 7

A. Yes, sir.
Q. ·what is the name of it?
A. Rudolph, Cooke & Van Leeuwen.
page 95 ~ Q. Your firm recently designed the United States
Court Honse Building, I believe?
A. Yes.
Q. ·what is the customary fee of a1·chitects for drawing
plans and specifications Y
· A. The full feef,
Q. Yes.
A. Six per cent.
Q. And that includes supervision f
A. It includes supervision.
Q. WI1at is the fee for drawing the plans and specifications and leaving out supervision?
A. Three and a half is what we charge.
Q. That is three-fifths of six per cent-about the· same f
A. About the same· tlling.
Q. That is customary, isn 1t iU
A. Yes.
Q. It is a little less than three and a halff
A. Three-fifths of six per cent would be a little less than
tllree and a I1alf.
Q. I hand you a set of tracings-do you call them f

A. Yes·.

Q. -of a 32-family apartment., and ask you to look at

Walter M. Bott v. Philip B. Moser.

79

W. V. Cooke.
these and say whether or not ose plans, so far as
page 96 ~ you are able to say, are drawn ·n a good, and workmanlike manner?
Mr. R.ixey: I don't like the question asked in that manner.

A. I would say that they are. Yes, t~ y are all right.
Ry ]\fr. Herbert:
j
Q. What type of construction is that, IM:r. Cooket
A. A fireproof eonstruction.
Q. I hand you herewith a second set of plans for a 24family apartment, and ask you whether they are done in a
good a.nd workmanlike manner?
A. Yes.
Q. What type of building- is thaU
A. This is what we term a mill constr cted building·-nonfireproof or semi-fireproof.
Q. Could these original plans have be n converted or revif.:ed into that building· represented bJ the second set of
plans?
A. Do you mean thci:;e plans could be ade into that 1
Q. Just by changing it?
A. No, sir.
Q. Would it require a new set of plan
A. Ahsolutelv.
Q. v\-1iere clo.,the two plans differ?
A. In t11e framing, in the stzc and in the numpag:e 97 ~ ber of rooms.
I
Q. How about the elevationi?
A. The elevation is enti relv clifferen and would necessitate a new <?lovation. The ,vhole pla is different. It is
pm.:itively a different type altogether.
Q. Now. I ask you this~ if it is shown 1pon application to
the Building Im;pcctor's office that the • 4-fnrnily apartment
is eleven or twelve feet too long for th lot, in accordance
with the zoning- l'cp:uhttions, whet]ier, nder those circumRtances, a new set of plans would have t be made, or could
the pre~cnt set be a ltcrcd to fit the ~itna · on f
A. In my opinion I do not tllink you ould have to make
a new set.
Q. You would noU
A. No.
Q. What would you clo?
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A. Either reduce the size of .the rooms, or cut out some
of the rooms, which could be done with a competent contractor and the owner very easily, and make a new complete plan
and submit it to the Building Department for approval.
Q. It would not require the amount of work necessary to
make a set of plans T
A. No, it would not be required.
page 98 ~

Mr. Herbert: All right. Answer Mr. Rixey.

CROSS EXAMINATION.
By Mr. Rixey:
Q. Now, Mr. Cooke, suppose those first plans are between
17 and 18 feet too long to go on the lot, under the zoning, ordinance, would you say that those plans are drawn in a workmanlike manner?
A. I do not quite understand that question. The plans
can be drawn in a workmanlike manner and still be 17 or 18
feet too long.
Q. What is the crn,tom to buyY Do you buy something to
hang up on the wall to look at, to look pretty?
A. You arc buying· something to use.
Q. If the zoning ordinance says you cannot build the building because it is 17 or 18 feet too long, do you think the man
has paid for something that he cannot use¥
A. No, I don't agree with you.
Q. I believP. you stated. when asked what your fee is, when
you were asked the ordinary fee, you stated your fee is six
per cent?
A. That is right.
Q. Wbere you have full supervision?
A. That is rig·ht.
Q. You say that your fee is three and a. half per
page 99 ~ cont where you do not have supervision f
A. That is right.
Q. ·what is ordinary?
A. Three and a half.
Q. Do not architects do it for considerably less now Y
A. No, not for a g·ener~l plan_. That is our regular fee,
and we are supposed to stick to 1t.
Q. vVhat do you mean by a general plan?
A. Sometimes we have a contractor that we make certain
sketches for and do not write specifications, then we reduce
the price to the owner or anybody else.
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Q.. You made plans, or your firm has made plans, for an
apartment building to be put on this very lot., has it not Y
A. That is rig·ht.
Q..And what did you charge for that ·
A. That is not a fair question becaus that set of plans
was nothing more than an ordinary set of ketches. We made
no details. and we did not write any sp cifi.cations.
Q. Mr. Moser says after you have don the general scheme
of brainwork, then it is a matter of putti git on paper, that
two men can do it in two or three daysf
A. You cannot make a set of plans in t o or three days to
save your soul.
Q. What did you charge for your pla s 7
A. On the same lot Y
page 100 ~ Q. Yes.
A. $300.
Q. That was your charge1
A.. Yes.
Q. Those plans were made after Mr. M ser had made both
of those nlans 1
A. So i understand.
Q. And you were paid that $3007

A. Yes.
Q. In full for your services t
A. In full for my services.

RE-DIRECT EXA.MINAT ON.
By ~fr. IIerbert:
Q. For whom did you make them?
A. Mr. Nug-ent.
Q. What did they consist off
A. Typical floor plans and the elevati
plan; that is all.
Q. More or less that is contained in thi folder here (handing paper) f

A. No; a little bit more than that. I ent a little bit further than that, and made floor elevation but that is about
all. We wrote no specifications and no et~il.
.page 101 ~ By Mr. Rixey:
Q. You did further than th
A. Yes.

Bv Mr. Herbert:
· Q. What percentage would you say yo

?

did of a full set
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of working drawings, and you finished the working drawings
in two or thre17, dayst
A.. What I did?
Q. Yes.
A. No. It took me a week or maybe eight days or something like that.
Q. Now, l\fr. Rixey asked you if the building was 17 or 18
feet too long £or a lot, if you thought the client had gotten
services rendered from the architect.: Wouldn't it be -up to
the architect, if he was requested to revise them and change
them so as to make them come in the lot 1
A.. Yes.
Q. If he did that, with a few hours work, he would have
earned his money!
A. Yes.
Q. There is no question of them being no good whatsoever!
A. No.
Mr. Herbert: That is all.
page 102 ~

RE-CROSS EXAMINA:TION.

Ry Mr. Rixey:

Q. Would it be almost as much work for you, Mr. Cooke,
if these plans had be,=m ~:iven to you, and they had said, ''Mr.
Cooke, here is an out-lay given by l\fr. Moser : These plans
are 17 or 18 feet too long to go on the lot one way, and about
a foot too wide to go on the lot the other way; I want you
to do one of two things: I want you to draw plans for a
building he.re that is going to be put on, the lot"- wouldn't
it be just as much work for you to draw a new plan as to
take these and try to reform them 1
A. You are trying to get at whether or not I would rather
make a new set of plans?
Q. Yes.
A. It depends on how much I would be paid for it.
Q. Suppose $300 f
A. I would jump at that a.nd make changes at tha.t.
Q. You do not think it would be as good. job as to draw
up new plans?
A. That would be just as good wI1en I got through with it.
Q. 1Vhy didn't you take l\fr. Moser's plans and do it that
way for Mr. Nugent 1
A, Mr. Nugent didn't want but an 18-family apartment on
that lot.
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.Q. Well, do you think th t these plans could
he reformP.d and made to t that lot for a 24family apartment 1
A. Sure.
Q. What would your regular charge e to take these plans
and make them conform to the lot, so e building could be
erected?
A. In the first place, I would not con ider it. I would not
consider it at all. I would not touc.J1 th plans.
Q. You would not do it for any price
A. No; I don't think it would be eth!al on our part, and
we would not touch Mr. :Moser's plans.
Q. Is that typical of other architects 1
A. So far as I know.
Q. So. if Mr. Bott had paid for thes drawing·s, he could
not get another architect to correct the'fll !
· ·
A. He mfa·ht ~:et a draftsman, but I tlon 't think he could
get a certified architect to do it. I knI that we would not
consider it in our office.
Q. You spoke of these plans you dre for Mr. Nugent for,
this lot, which, yon say, you charged $3 0 for, and you said
that those plans were similar to these plans that are marked
"Exhibit No. 14" except that they ar1 a little bit more
elaborate, than these?
A. ThPse are to scalP.. There is a di:frferent scale.
Q. Now, if an ordinary dr~ftsman, not an archipage 104 }- tect but an ordinary draftsnlian, has those rough
plans which you speak of, ny ordinary draftsman can do the detail work necessary to ut them on the final
plant
A. Yes, if he is competent.
Q. It would not take an architect to
that 1
A. It depends on how far advanced t is man is and what
he knows about the g·amc.
Q. I am talking about the ordinary dr ftsman who does ordinary ·draftsman work.
A. How long i
Q. I suppose he has done it for seve a) years?
A. Two or three years would not qu lify him.
Q. Suppose ten years i
A. He might have qualified at that p int.
Q. Now, what is the average size of a apartment bedroom
in the Citv of Norfolk?
A. vVeli, they are all sizes. I have uilt them as much
as 9x10.
page 103 }-

1

~

8.4
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Q. What is the average?
A. About llxll or llx12, arid we go all the way up to
14x16.
Q. What is your best judgment on the average 1

A. The average apartment?
Q. Yes.
A.· About llx15.
page 105 ~ Q. That is the average?
A. For a bedroom.
Q. Do you recall what size bedrooms are in this apartment
you drew for Mr. Nugent?
A. No, I couldn't tell you offhand. I don't remember.
Mr. Rixey : All right.

By Mr. Herbert:
Q. You have made them as low, yon say, as 9xl0?
A. Oh, yes.
Mr. Herbert: That is all.

Mr. Herbert: We rest, if your Honor please.

.
C. Q. NUGENT,
a witness on behalf of the defendant, being duly sworn, testified as follows :
Examined by Mr. Rixey:
Q. ]\fr. Nugent, will you· state your name and occupation,
please!
A. C. ·Q. N ug·ent; general contractor.
Q. Now, Mr. Nug·ent, I am referring to the first batch of
plans that was drawn up by Mr. Moser for the proposed
apartment at the northeast corner of Spotswood Avenue and
Hampton Boulevard; as I understand it, you subpag·e 106 ~ mitted bids in the alternative for such building,
did yon not?
A. I did.
Q. And that has been introduced in evidence. Did you
find out, at the time you were figuring on those plans, that
an apartment house built according to those plans could not
be put on the ground to conform to the zoning ordinance?
· A. I did not find it out as the result of any effort on my
part, to find it out; I was simply told on the street that a
permit could not be granted for it because the building was
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too large for the lot.. I had no occasion o investigate it personally.
Q. You were told that on the street?
A. Yes.
Q. Do you recall by whom f
A. ·You go around in building circles nd you meet a man
on every corner, and they have a differe t tale.
.
Q·. You say it was common knowledge among people who
had any connection with it that it could 1 ot be T
A. I heard from several sources that the building could
not go on the lot.
Q. Do you know whether Mr. Moser lojlew thaU
A. I do not-not that particular buil ng.
Q. Well now, did you see the second set · of
page 107 ~ plans that he drew-that Mr. Moser drew,-with
referenee to that Y
.A. Do you mean the set for the 24-fa.
Q. Yes.
A. Oh, yes.
Q. Was ther~ very much difference be een those two sets
of plans?
.A. Between that and the original?
Q. Yes.
. .A. There was quite a difference.
Q. The principal difference was that th building was made
smaller, wasn ,t iU
A. Yes.
Q. And also that the construction was
A. Yes.
Q. As a matter of fact, the second set o plans were drawn
in order to cheapen the construction and ake it conform to
the zoning ordinance, wasn't it t
A. I assume that they were, yes.
Q. Now, I believe that you employed r. Cooke, or Mr.
Cooke's firm, who has just been on the s nd, to draw up a
plan for the apartment house on the sa
location Y
.A. I had Mr. Bott's authority to en0 e them to make
plans for the 18-family instead of the 2 -family apartment.
Q. You engaged him at Mr. Bott's requ sU
.A. Yes; he gave me a written letter o authority.
Q. .And what was the cont act price you had
page 108 ~ with Mr. Cooke's firm?
.
A. Do you mean Mr. Cook 's remuneration?
Q. Yes.
1
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A. It was $300 in the event that the job did not go aheadjust to pay him for draftsman time in preparing the sketches
if the job didn't go ahead, and, if it did go ahead, I think
it was $1,500. I liave the letter on file but not with me. It
was not less than a thousand dollars.
Q. It was $300 and $1,500 if it was put up t
A. Yes, it might be.
Q. That $300 was paid?
A. That is right.
Q. Were those plans that were drawn and submitted by
l\,[r. Cooke's firm satisfactory!
A. Oh, yes.
Q. And it can g·o on the lot t
A. I made it my business to find that it could go on the lot
before I let them go ahead with the plans, but that was for
an 18-family apartment. It was six units less than the other ..

Mr. Rixey: AU rig·ht; the witness is with you.
page 109

r

CROSS EXAMINATION.

Bv Mr. Herbert:
Q. The changes between the two plans, Mr. Nugent, there
was a difference in elevation, was there noU
A. Which two!
Q. The 32 and the 24-family?
A. It was an entirely different plan; one was- a modernisticbuilding and the other an English type building.
Q. You received from Mr. Moser four sets of plans for
the 24-famiiy apartment, at the request of Mr. Bott, did you
11otf
A. The last one that I figured, Mr. Moser brought me theplan witb the message that Mr. Bott would go ahead with it
provided I could get it down to a certain price. I told Mr~
Moser- I would not touch it nn1ess I had a letter from Mr..
Bott to tlrn t effeci.
Q. And yon never got the letter!
A.. No.
Q. After tllat, did Mr. Bott ever come to yon about it!
A. YeA; he promised it several time·s.
Q. But yon never got itf
A. No.
Q. You had Mr. Moser make some changes in tirnse plans
from "time to time while you were· :fig·u.ring·, did you not i·
A. Only one change.
w
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page 110 ~

Q. Only the one f
A. If I remember correctl , Mr. Moser was not
in the office. He may have ueen in the hospital. I made a
sketch myself and took it to George, his son, and asked him
to make the change.
Q. That was the kitchen arrangemen f
A. Yes. Mr. Bott objected to many itchens coming· together 011 the fire escape, and I worked · ut a different plan,
and took it to Georg·e so he could trace it and give me the
blueprint.
·
Q. Then later, for F. II. A. purposes,, you had this work
done, did you not!
A. Yes. I got Mr. :Moser to do that.
Q. And that was paid for at the time
A. No. I told him if the job went abe d I would pay him
for it myself. You see that this is quar ·er inch scale.
Q. This is what was required by the . H. A. Y
A. Yes.
Q. The other is usual and customary, ~sn 't it¥
A. No. Quarter inch scale is customary for working drawings. Sometimes the building is so lar~e that quarter inch
f.-cale is not practical, so they make it o~e-eighth inch scale
~md supplement it with a larger scale.
I
Q. That is made as the work progres~es f
A. No. An eighth inch scaJe is pretty difficult
page 1.11 ~ to work with at times unless t is a plain job like
this.
Q. The papers prepared by Mr. Cooke iVCre more sketches
than detail working- drawings, were they n t 1
A. No. I could have erected a building by them, but I had
prepared the specifications myself.
Q. vVould you expect any more clrawin ·s in case you went
ahead f
A. No, I dicln 't need any more. He fu nished me with the
tracing- serviees, which is more or lef-is a courtesy w]1ich an
Hrchitect sometimes shows a contractor.
Q. Really it was an arrangement beh een the contractor
and the architect in that case?
A. Strictlv.
Q. ·which~ accounts for the fee that he charged f
A. Yes. He would not have done it fo an individual.
Q. He would not have done it for a la man!
A. No, not to my knowledge.

f

:Mr. Herbert: That is all.
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RE-DIRECT EXAMINATION.
By Mr. Rixey:
.
.
Q. Mr. .Nugent, I for got to ask you what 1s the average
size bedroom in that 18-family apartment plan that Mr. Cooke
drew up?
A. There were four different units in that buildpage 112 ~ ing, and the bedrooms were practically four different sizes. Some of them were as large, I would
say, as 1lx13, and some as small as 9x10 or 11 .
. Q. "'What would you say was the average size apartment
bedroom in Norfolk Y
A. ~I.1he average in Norfolk would be right difficult. I could
tell you better based on the revenue you expect to get from
an apartment and its location. I would say an apartment you
would expect to get as much as $50 or $55 a month from would
have at least one bedroom llx15 as a minimum.
Q. In other words, the larg·er the bedrooms the more money
you could get?
A. Yes.
Q. If you cut down the size of the bedroom, the less you
gett
A. Yes; it is the cheaper apartment the less revenue you
have.
Mr. Rixey: That is all.
E. S. FEREBEE,
a witness on behalf of the defendant, being duly sworn, tes·
tified as follows:
,

Examined by Mr. Rixey:
Q. Mr. Ferebee, state your name· and occupapage 113 ~ tion, please?
A. Edward S. Ferebee; attorney at law.
Q. Mr. Ferebee, will you please state your connection with
thiR matter under investigation?
A. At the time this matter first came up, I was connected
,vith W. M. Bott full time handling legal matters in the office
and husiness matters also.
Q. Since that time I believe you are not giving all your
Hme to that work?
A. I am engaged in the general practice of law for myself.
Q. I wish you would tell the jury what negotiations you
hurl with Mr. Moser in reference to these first plans!
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.A. I knew in general that Mr. Bott as discussing with
Mr. l\tloser about the erection of apartme t house on this particular site, but I did not come into the pipture until probably
sometime in January., 1937. .At that tim~ Mr. Bott discussed
with me the question of going in along 1th him on a proposition like this, and he more oi; less turn over the handling
of matters between himself and the arc ·tect to me.
Q. So you had no connection with Mr. ott at the time that
this first started Y
.A. No, I did not with Mr. Bott until
nuary 1, 1937.
Q.. And you., I believe., had o connection with
page 114 ~ the matter until after Mr. M ser started on the
plans ; is that correct f
A. That is correct.
Q. I want you to tell the jury what co versation you had,
if any., with Mr. Moser in reference to hat compensation
Mr. Moser was to geU
A. One of t.he first things Mr. Bott aske me to do in J anuary was to discuss with Mr. MoserJ.\!Ir. Herbert: · I object to what the co versation was.
The Court: I suppose it was on what
acted.
A. ( Continuing :) One of the first thing I was asked to do
was to discuss with Mr. Moser the questi n of compensation
that he was to receive for drawing the pl ns. I had nothing
to do with the arrangement between Mr. ott and Mr. Moser
up to that time. On two or three differe t occasions I know
]\.fr. Moser came to me., my office being in the office of W. M.
Bott and Company, and wanted an additi nal advance on the
down payment that he was to get for dra ing the plans,' and
in those conversations, certainly the first ne or two of them,
discussed the amount it was to he-$500 fo drawing the plans,
aud, if the building did not Pio through, t at was all that he
was to receive, and, if the building did go through, he was to
get an additional $1,000.
page 115 ~ The reason for discussing it two or three times,
he would come in or two or t ree ·different occasions to get a part of the $500. The last ti e it was discussed
was at the time the letter of March 12th was given to him.
That was mv letter to him.
Q. March ··11th f
A. Yes, March 11th. The reason for discussing it then
was that there would be no misunderstand gas to how much
he would get if the building was comp1ete and also if it was
r:
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not constructed. 1t is 011 the stationery of Vv. M. Bott &
Company.
Q. l\farch 12th is the one.
A. That is right. The last conversation was just before
this letter was delivered, because, as I say, we wanted to make.
sure that there was absolutely no misunderstanding about the
terms.
Q. And the understanding· was definite at that time, as I
uuderstand you to say, that Mr. Moser was to get $500 for
drf1wing the plans whether the building was erected or not,
aud, if the building were erected, an additional $1,0001
A. That is right.
Q. Now, was :Mr. l\foser paid the $500?
A. Yes.
Q. This check, I believe, that is in evidenceA. The check was the last payment on it, and
page 116 ~ that check was March 11th, which was one day
before this. I wanted to make sure, before giving him this letter, that the entire amount of $500 had been
paid.
Q. Mr. Ferebee, were you interested personally with Mr.
Bott in tllis building that was to be erected¥
A. I was. He and I were g·oing· into it together.
Q. Now, did you know in June or .July that any plan had
been revised as to the building, and, if so, when did vou
know it?
A. I did not know anythinp; about the revision of the plan.
Mr. Moser at no time discussed tl1e matter with me until after
this matter fell through.
.
Q. ·when did you first have any knowledge that Mr. Moser
was making any second plans or claiming· any additional compen sa ti on, do yon recall?
A. It was, I tbink, about in August, July or August, he
wrote a letter to l\fr. Bott asking for a deed for drawing
forther plans, and Mr ..Rott turned the letter over to me,
and I replied to him and said well, that certainly is a surprise to me, be~muse I clearly had the understanding with
him that the $500 was all that he ~as to get, and then, upon
receipt of that letter, he called me on the phone and said,
'' You don't know all tllat has been goinr; on since then'', and
I l'emember I expressed my surprise tl1at he was indicating·
that thel'e Iiacl been further steps without mv
page 117 ~ knowing anything about it.
"'
Q. You knew nothing about further negotiations between Mr. Bott and Mr. Mosed
w
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A. No; I had nothing further to do , ith that.
Mr. Rixey:

The witness is with you.

CROSS EXAMINATI ;N.
By Mr. Herbert:
.
Q. When you gave a check on March 11, did you take receipt from Mr. Moser?
A. I don't think I gave the check. I atisfi~d myself that
the check had been given. I wanted to make sure that the
whole $500 had been paid.
Q. Why did you want to satisfy yourse f on that before you
let the contract f
A. }l,or the reason I wanted to make sure that the thing
tliat is happening now had not happened. There was no question between Mr. Moser and me that the ·500 was to be paid,
an<l, when I found the $500 had been pai , there was no question that it had been.
Q. Wasn't the conversation between ou and l\Ir. Moser
that any additional fee that he earned w s to be paid by the
corporation which was to be formed f
A. That was understood, because the c ntract would be by
the corporation, and that wa all that he was to
pag·e 118 ~ get from anybody-the corpo~·ation, or Mr. Bott,
or me individually,-for dratving the plans. If
the building did not go throug·h, he woul not get more from
the corporation or anybody else.
Q. Didn't you tell him at that time tha you were ready to
sign the contract then f
A. No. There was not any corporati 11 in existence for

it.

Q. As soon as the corporation was f rmed, it was your
intention?
A. It was the intention, yes.
Q. And you had every reason to belie e, at that time, it
·would go th rough f
A.. Yes; we thought the financing coul be arranged.
Q. And yon authorized Mr. Moser to s notify his clienn
A. As far as I could on behalf of a corpo ation to be formed.
Ho knew I was not person~Ily liable.
Q. I am not trying to make personal Ii bility. You anticipated at this time the whole thing was g 'ng througM
A. We all did.
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Q. You urged Mr. Myers to proceed with the work under
the terms referred to in the above contract?
A. You say I urged him to T
Q. You authorized Mr. Myers to proceed with
page 119 ~ the work?
·
A. Yes.
Q. And, at that time, didn't Mr. Moser tell you, when he
got this check, when he prepared the contract which Mr. Myers signed, that you then owed him a thousand dollars Y
A .. He most assuredly did not, because, as I said, until the
building was erected Mr. Moser was to get no more than $500.
That was the sole purpose of our having this understandnig
before the letter was written.
Q. Who told you he would only get $500?
A. Mr. Moser. It was he that I was talking with. I had
two or three or four conversations with him, going back as
far as January, the last one being on the day that this letter
was given in my office on Plume Street.
Q. And that was the last?
A. The last what Y
Q. The conversation you had with him with reference to
fee or with reference to his services 1
A. Yes. We had a conversation about the predicament that
he had gotten Mr. Myers into· through the fault of no one.
Mr. Moser knew and Mr. Myers knew, because they were all
together there at that time, that it was all based on being
able to get the finances throug·h, which we thought at that
time had been arranged. We all knew that that was the only
loose element that existed.
page 120 ~ Q. The letter did not say anything about Mr.
Myers waiting for the finances Y
A. IPor the very reason that Mr. Myers said he had to
have something in order to be able to get advantage of the
contracts with the sub-contractors that had been made, and
he knew that he was taking· the risk of the smaller amount
on the basis of this letter. He knew all of that because he
knew the facts in the case.
Q. You never saw the plans for the 24-family English type
con~truction which was begun in June or July?
A. Not until after this controversy arose. Mr. Moser never
mentioned it to me, althoug·h he must have known I was still
inlerested in the proposition.
Q. He contracted with Mr. BotU
A. Yes, up to the time he Imew I was interested with Mr.
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Bott, because he was the one that he h d the 4ealing with. Q. And that fell through?
A. Yes.
Mr. Herbert: All right.

By Mr. Rixey:
Q. Why wasn't the building erected Y
.A.. Because the finances co ld not be arranged,
page 121 ~ and Mr. Myers and Mr. Mos knew that was the
only thing contingent.
Q. Did you know, at that time, that he buildin~ erected
in accordance with these first plans coul not be bmlt on the
loU
A. No.
Q. Now, Mr. Ferebee, when did you fir t learn that a building erected in accordance with the secon plans could not be
put on the lot to conform to the zoning o dinance Y·
A. We found that out when I was in · chmond, and I had
taken the plans along to Richmond for th purpose of getting
a F. H. A. Loan, and the question was ra sed by the F. H. A.
Architect Examiner as to whether the b ilding would go on
the lot. I told him-well, I assumed tha they would, and it
so happened, while I was up there, ther was another contractor in the office, and we beg-an discuss ng it generally. He
called my attention to the zoning regulati n, and I came back
and checked up with Mr. Neeley, and foun the building would
not go on the lot.
Q. Do yori recall when that was?
A. That was in the very early part of his year.
Q. That was after this suit was broug t, wasn't it~
A. I think it was. I am not positive of hat.
Q. You came back and tol him, did you not?
page 122 } A. Yes, and I think, follow ng that, was when
Mr. Neeley was consulted an when this set of·
plans was drawn up by the engineer.
Mr. Rixey: All right.
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S. W. ARMISTEAD,

a witness on behalf of the defendant, being duly sworn, tes-

tified as follows :
Examined by :M:r. Rixey:
Q. Mr. Armistead, will you state your name and occupation?
A. S. W. Armistead, civil engineer.
Q. Did you, Mr. Armistead, at my request, make a physical survey of the northeast corner of Hampton Boulevard and
Spotswood Avenue 1
A. I did.
Q. Is this plat that is marked "Exhibit No. 15", the one
that you madef
A. That is the one that I made.
Q. Will you please show us the dimensions of the lot there
on the northeast corner?
A. The lots on the corner are 100 feet wide on Hampton
Boulevard, 135 feet deep on Spotswood Avenue, and 145.6
feet deep on the northern line.
Q. And· over here in the upper left-hand corner you have
details of those lots, have you f
page 123 ~ A. That prgperty consists of lots 5., 6, 7, and 8
and part of 24.
Q. Now, I ask you, please, to tell what other buildings are
in that same block on the same side of Hampton Boulevard?
A. Just north of this property there is a residence No.
1610, two and a half story building, 24 feet from the street
line, and just north 1614 is 24 feet back.
Q. And those arc the only two buildings in that block?
A. Yes.
Q. Do you know the length of that blockf
A. About 200 feet, or probably a few feet more.
Q. Are you familiar with tl1e zoning ordinances?
A. Only g·enerally. I do not have much contact with them.
Q. I believe you put this red line down there, didn't you?
A. I probably did.
Q. And you put that down as an extension of wI1ere the
front of these two adjoining building·s would run across the
front of this lot 1
A. That is correct.
Q. What building· is to the east of this lot on Spotswood
Avenue?
page 124 ~ A. A large brick apartment called the Yorkshire Apartment.

I
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Q. Will you please state how far it i between the southcorner of that building and the prcwerty line¥
3.8 feet.
\,.
How far is the northwest corner 9f that building?
4.7 feet from the property line. l
Q. And how far is this point of off-1t here to the property line!
·
.A.• It was not computed, but it would e between three and
four feet.
Q. And this plat is correct, drawn to scale?
A. That is correct drawn to scale-one inch equals 20 feet.
Q. And these lines you have drawnidesignating the lot
lines are what I understand to be the st ·eet lot lines f
A. That is correct. Everything· insi e of that street is
private property, and everything this si e of these two lines
belong· to the area of the right-of-way crlled the street.
west
A.
Q.
A.

CROSS EXAMINATION.

I

By Mr. Herbert:
Q. You mean by '' the street'' the sid walk 1
A. Yes ; the sidewalk is a part of the street.

page 125 ~

W. D. SAMS,
a witness on behalf of the de endant, being duly
sworn, testified as follows :
:Examined by Mr. Rixey:
Q. Mr. Sams, what is your name and occupation f
A. W. D. Sams; plumbing and heati g contractor.
Q. l\fr. Sams. did you g·o over the sp cifications, any of
these specifications, for the apartment, dr wn by :M:r. Moser 1
A. Yes.
·
Q. ·what was your idea in going over em!
A. I estimated thP. olumhing· and heat.in · on them. As far
as plumbing·, they were very clear excep one or two items.
Q. You sav it was f
A. The plumbing·, yes.
Q. How were the specifications with re rence to the heating- 'f
A. The heating was not clear as to wh t was supposed to
be put in there. At the time I figured, I hink }\fr. Bott wai;i
there in my office, or I was in his office and he asked me
about Rpecifications, and said, "I would "kc to see you get
the job", and I told him "I don't see ho you can compare
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the bids on the heating". He said, "In what way?" I said,
"Because it is not specified as to what make of -valves on
the radiators and steam vents, or as far as pippage 126 } ing' ', and I said, '' There is no radiation estimate,
and everybody has to estimate his own radiation,
and how can you compare that I don't see".
Q. The details of the specifications, so far as the heating
apparatus was concerned, were not set up T
A. No, it was not clear as far as bidding in competitive
bids.
Q. Well, I believe the specifications call for heating requirements of 70 degrees temperature at zero temperature Y
A. That is right.
·
Q. What leeway does a heating contractor have in fulfilling
those requirements?
A. Of course, that is based on the interior of your boiler,
where you have the fire, as to what temperature you can have
in your room.
Q. If these were the only specifications, one could put in
a very small furnace and feed it in a forced manner, couldn't
they, the same as a larger furnace?
A. I do not rP.IDP.mber as to the specifications, whether the
boiler was specified, but I know Mr. Bott asked me this question, and, if I remember, Mr. Ferebee, I believe it is, made
some comment. It has been so far ·back I do not remember
the comments.
Q. Would you like to see the notes?
page 127 ~ A. I don't remember what thev were at that
time, because it has been too long.. ago.
1\tir. Herbert: Yon r Honor, he did not make the notes himself. They were made by Mr. Ferebee, and I do not think
that thev aTe admissible in evidence.
The Court: If he can refresh his memory.
A. I did make the remark to Mr. Bott that it was hard to
compare competitive bidding on it. I said I would like to be
satisfied as to what I was going to furnish.
Bv Mr. Rixev:
··q. I understand !fr. Moser says that these are the original
specifications on the apartment, and Mr. Myers says that they
are not; what did you bid on?
A. If I remember, I bid on the 32 and the 24..
Q. On the ~ame plans or different plans °l
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.A.. ·On the same plans.
Q. Look at those. Mr. Moser says tha they are the same
plans.
Ivlr. Moser: No, they are not.
Witness: This says 24.
Mr. Moser: The specifications woul be applicable for
both.
·witness: There is one item I mentionjd to Mr. Moser, as
far as the basement fixtures, s whether we could
page 128 ~ get them in the sewer, and he aid that they could
be taken care of in another ay
By Mr. Rixey:
Q. I understand your testimony is that so far as the heating specifications are concerned, they w re not sufficiently
detailed to allow anyone to bid on it inte igently?
A. Anyone could bid on it. You Imo we don't have inspection so far as heating·; you have to r ly on the- contractor doing the job and taking the amount f radiation that is
:figured .... I don't remember whether Mr. oser figured it, or
not.
Q. One man could bid one sum of mone on it and another
contractor another sum?
A. Y~s. You could get valves just like he vent valve, and
you could spend 60 cents on it and you c uld spend as high
as $4.00 on it. You can use a packing val e or a non-packing
valve. So far as the plumbing, we know, hat we have to do.

CROSS EXAMLN.ATIO~.
Bv Mr. Herbert:
·Q. Did you actually bid on the heating nd plumbing?
A. Yes.
Q. Did you ask Mr. Moser for specifi ations before you
submitted it?
page 129 ~ A. I called him up as to ba ement :fixtures. I
understood the sewer was to high to get into,
and I did taJk to Mr. Moser on that.
Q. Is this the usual form that specificat ons take?
A. All architects have different forms they are not all
exactly the Emme as to points specified; one of them work
out the·same. Mr. Moser knows that. So e will specify different things.
Q. They are about like the average, ar they not 1
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A. I don't remember. You know how far back it has been,
it has been sometime, and I made this memorandum fo Mr.
Bott because I have been doing right much of his work, and
he said '' I want this right, and what do you think of it 1''
and I said there ought to be some changes in the heating, and
I told him what they were, and I noticed Ferebee made a cut
in it, and I thought he would say something to Mr. Moser
about it.
Q. You were talking about 70 degrees at zero f
A. That is right.
Mr. Rixey: I understood you to say that they were not a
part of the specifications.
Bv Mr. Herbert:
..Q. I ask you if these are the specifications you made the
notes on!
A. I couldn't say.
page 130 ~ Q. Will you read them over and see whether
they are some of them 1
A. I see it says 24 here, and, as well as I remember, 32 was
what I figured on.
Q. Will you read the specifications over and tell me if there
is any similarity in them or both are the same!
A. Of course, it is always customary that whoever is low
on the job to be called in to see the amount of radiation that
he is fig·uring on. In the meantime, Mr. Bott asked mf> ahout
the plans, and I mentioned this item, and I said, "Mr. Bott,
I don't see how you can compare these bids on this. It says
U.S. Boiler, but it doesn't say the size or capacity". In that
one case, one man could figure on one kind of boiler and another on another. I didn't know anything like this was developing.
Q. Thes~ things are usually worked out after the contract
is awarded!
A. Yes, and if it specifies the radiation, I usually figure it
for my own self when he specifies the temperature. When
you say the temperature, it doesn't say how often you have
to fire the boi1er.
Q. It says ordinary firing?
A. It should have but it doesn't say how often.
Q. You usually inquire of the architect?
A. That is usually taken up, but when Mr. Bott
page 131 ~ asked this question, I answered like I figured on.
Q. fo other words, those specifications are no
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different from the usual normal specific tions you get on the
usual Norfolk joM
A. I would ''Yes'' and ''No'' to both The specifications
usually specify the size boiler. He says 70 degrees there.
Mr. Herbert: All right.

page 132 ~

W. M. ~OTT,
the defendant, being duly s orn, testified as fol-

lows:
Examined by l\:fr. Rixey :
Q. State your name, please?
A. ·w. M. Bott.
Q. Mr. Bott, you are the defendant in this action, are you
noU
A. I am.
Q. Now, tell the jury, please, how it was that you becaine
interested in this particular lot f
A. Sometime in the spring, or there bouts, of 1936 Mr.
Moser approached me and stated there , as a lot for sale on
the corner of Hampton Boulevard and pottswood A venue
which he thought would make a desirabl site for an apartment house, and that he would look to the idea of buying
it, seeing what could be done, at what pri e it could be bought
for .
.Mr. Moser did, I believe, take up then tter of purchasing
tbc lot with Mr. Daugherty, who was con ected with the Atlantic Permanent Building Association, ho had control of
the lot at that time .
.Mr. Moser, I think, came to me aften ards and said that
he could buy the lot for $7,500, and aske me if I would be
interested in building an apartment hous on the lot. I told
Mr. l\foser I was not particul rly interested perpage 133 }- sonally in building an apartm nt house. but that
I knew two or three people p obably who would
be interested, and who could build it, an I would probably
get the rental of it and the insurance th t goes along with
it.
So, as time went on, Ur. :Moser came b ck to me and presented a proposition, and we came to a1 agTeement finally
that Mr. Moser would attempt to work ou plans and specifications for a 24-family and a 32-family partment building
on that particular lot.
Mr. Moser was to receive as com pens tion $500 for the

t
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plans and specifications provided they were satisfactory and
that for the building, if eventually built; he was to get either
$1,000 or $1,200 in addition to that; if the building was not
to be built, $500 was the total payment that he was to receive
for his services up to that time.
The plans and specifications came out, and Mr. Moser, I
think, had four or five contractors bid on it, and I sugge~ted
Mr. Nugent should also bid on the proposition. After a week
or ten days Mr. Nugent saw me in my office and stated that
the building· coµld not be placed on that lot according to the
plans Mr. Moser had submitted. I said, '' Are you sure about
that?" and he said, ''Absolutely; that is what I am told, and
it comes from a pretty good source''.
Anyway, I took it up with Mr. Moser and he said Mr. Nugent was crazy and he didn't know what he was
page 134 ~ talking about and that the building could be put
on the lot, and I told him that he had better look
into it, that he dicln 't want all of these people going into it,
provided the price comes out right.
After that Mr. Ferebee became associated in the matter and
handled the situation from then on.
That was according to the 24 and 32-farnily apartments.
When the prices came out they were rather hig·h, and Mr.
Ferebee, or the organization he had attempted to organize,
fell throug·h. Still we were told the building could not go on
the lot anyhow, and there was not anything that we could do
about it.
About two or three months after that I had really given
up the proposition entirely. Mr. Moser came back and told
me that he thought he could revamp the proposition and get
it down to a price where we would be interested in building.
I told Mr. Moser I was not particularly interested in building tbe apartment house, but if the F. H. A. would make
the loan I beard that they would make, and if he would make
the plan that he wanted to make without an~ ,compensation,
it was entirely up to him.
Mr. Moser proceeded, I understood, to make the plans, but
I did not see the plans or specifications for the new bui.lding
that he presented to :Mr. Nugent and obtained a price on at
my direction. Mr. :M:oser wanted me to give a
page 135 ~ price, wllich I would not do until I could see the
plans and specifications.
Tn the final analysis, Mr. Ferebee, at my request, took the
plans to Richmond to see if F. H. A. would make a loan on
the proposition, even in the present shape and if the build-
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ing was built according .to the zoning 1 s of the city. Mr.
Ferebee reported that F. H. A. would ot be interested in
the proposition, and that the building, ev n at that time, could
not be built on the lot in its present sha e.
I so informed Mr. Moser, that it look ·d like his last plans
were no good, that it could not be put on the building lot,
and he got red in the face and walked ou and wrote. me a letter, I think without his attorney, stating· nless I paid him his
fee of such and such amount that he wtld sue me.
Q. Have you paid Mr. Moser the $5 that you say he
was entitled tot
A. I paid Mr. Moser the $500. I paid him the $500 before
the first plans and specifications were a proved. Mr. Moser
ca.me into my office on sev:eral occasions and w~nted money,
and l gave it to him.
Q. Was there ever any understanding etween you and Mr.
Moioier that you were to pay him any addi ional sum for drawing any additional plans Y
A. No, sir. I told Mr. M ser if he wanted to
page 1.36 }- work on it on his own accou t to see if he could
put it over, that it was perf¢ctly satisfactory to
me. In the meantime, I had purchased the lot, or the corporation had, and had some money in it and I didn ''t know
what to do with it, and I was that much expense in addition
to the $500.
·
Q. You took title to this property in w ose name 1
A. The ·waldman Realty Corporation.
Q. So the Waldman Realty Corporati n had the title to
iU
.A.. The Waldman Realty Corporation ·d have title up to
about two or three months ago.
Q. And who has taken title to it f
A. The Atlantic Permanent Building Loan A.ssociation,
I understand.
Q. The Atautic Permanent?
A. Yes.; it took the lot back. What w paid in we simply
Jost.
CROSS EXAMINATI
Bv Mr. Herbert:
·Q. Is the Waldman Realty Corporati n the corporation
that was formed for the purpose of takin title to this lot Y
A. Not in the beginning, no.
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Q. That was not the corporation Mr. Ferebee
referred to as the corporation to be formed Y
A. No.
Q. Was that corporation ever formed?
A. Not that I know of.
Q. Who actually made the arrangement to buy the lotwho sigyed the contract?
A. The-· Waldman Realty Corporation signed it and I signed
it as ·president.
Q. You signed it?
A. That is right.
Q. You actually saw Mr. Daugherty and carried the proposition through after Mr. Moser told you it could be bought?
A. No, I didn't see Mr. Daug·berty; I never talked to Mr.
Daugherty about the lot.
Q. Whom did you see Y
A. I saw Mr. Graves after Ivfr. Moser made the arrangement. Mr. Graves is secretary of the Permanent Building
& Loan.
Q. Who?
A. Mr. Charles M. Graves.
Q. Mr. Graves is the man you made the arrangement withf
A. Yes.
Q. The original contract called for all of lots
page 138 ~ 5, 6, 7 and 8 and 24?
·
A. I don't recall. I know that there was deficiency when they attempted to give us the deed.
.Q. ·when they attempted to give you the deed was the first
you knew about it?
A. Yes.
Q. And that was the first Mr. Moser knew of it f
A. So far as I know. I think it was in two or three weeks
of the time the property was supposed to be settled for.
Q. Do you know when the plans were made?
A. I imagine it was before the plans were made. Mr. Moser
knew about it, and at that time asked me to get some money
from the Atlantic Permanent because of making the mistake.
Q. Didn't you find it out after Nugent told you the build-.
ing could not be built on the property?
A. No; Mr. Moser knew all about it.
Q. I ask you wasn't it after Mr. Nugent told you that it
could not be put on the lot?
A. No. The Atlantic deeded the property to us in two
or three weeks after.
Q. When did you ask for the deedY

page 137
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A. It was two or three weeks after th contract was made.
I didn't ask for it, but they presented it to me.
page 139 ~ Q. Before the plans and specifications were
madef
A. I just told you I thought it was efore the plans and
specifications were made. That is just ~y impression, but I
may be wrong about it.
I
Q. Did you ever see the letter that thlt is a copy of, or a
duplicate of (handing paper) 1
A. I saw this one. I have never seen he original of it.
Q. Did Mr. Moser bring the origihal o you shortly after
the date of that-August 12, 1936 f
A. No. Mr. Moser brought it to me at the time and wanted
me to sign it, but I said, ''No, l\ir. l\fos~r, that is not in accordance with our understanding·", and I put on the corner a
memorandum as to what it should be. Mr. Moser took it
back and said that he was going to make a new copy according
to that, and I have not seen it from that .date.
Q. That was a thousand dollars if it , as built T
A. Twelve hundred, I think, but that etter had a memorandum on it.
Q. Twelve hundred dollars f
A. Twelve hundred dollars.
Q. In December you wrote l\fr. Moser t stop the preparation of the plarn, so far as your person liability was concerned 1
A. That is right.
page 140 ~
Q. And Mr. Moser did sto
A. I reckon he did.
Q. You asked him to go ahead after th t, did you notf
A. No.
Q. You never m;ked him to go ahead a ter that1
A. Not personally, no.
Q. So that anything that was done aft r the 10th of Decemher was done on his own hook f
A. l\:fr. F,erebee dealt with l\lir. Moser rom then on, and
1 think I stated a short time ago that on t e second plan l\lir.
l\fosel' took it upon himself to make the dclitional fee.
Q. Mr. Ferebee came to you the first of .January, 1937,
didn't hef
A. Came to me?·
Q. Oame with you in your organizatio
A. I don't remember the date.
Q. He was not there in December, 193 1
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A. I couldn't say. I can look at my records and find out
in that way.
Q. He was there when you wrote the letter telling Mr.
Moser to stop the plans, so far as your personal liability was
concerned 1
A. I think Mr. Ferebee was, yes.
Q. You think he was there then f
A. Yes.
page 141 } Q. He was not handling the matter at that time?
A. Yes, I think Mr. Ferebee was in it in the beginning·.
·
Q. But you wrote this letter yourself ; you had not turned
the matter over to Mr. Ferebee at that time to handle, had
vou?
" A. Evidently, if I sig·ned it, I wrote it.
Q. After that letter was written you continued to pay Mr.
Moser money on account of the plans, did you not f
A. No. Mr. Moser came to me one day and said that he
was hard up, and I loaned him some money.
Q. You did!
A .. Yes.
Q. You never paid anything on account of this Y
A. The five hundred dollar check was the last I was supposed to pay him.
Q. 'rha t was in March?
A. $150 check was March.
Q. What I asked you was if you didn't pay Mr. Moser
from time to time after your letter of December 10th until
this payment was made f •
A. I paid him, and it was on account of the corporation
or the firm we were supposed to organize at that time-in
other words, I saw him get the $500.
Q. You paid him money from time to time T
A. Yes, and I loaned him money after that.
page 142 ~ Q. Is there anything said on behalf of a corporation?
A. No, but it s.ays on account of plans to date corner of
Hampton B_oulevard and Spottswood Avenue.
Q. So all this time you were paying your personal money
was on account of the corporation Y
.
A. I would think so. It was not in my name, the lot wasn't.
Q. In who~e name was the original contract Y
A. Have you got the letter? If I am not mistaken, the
orig-inal contract that we tried to get him to sign was in the
name of Tazman Realty Corporation.
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Mr. Herbert: Do you offer that?
Mr. Rixey: Mr. Bott asked for it.
Witness: I wanted to refresh my me ory as to the Taz-.
man Realty Corporation.
By Mr. Herbert:
Q. After this letter of December 10, 936, when you said
you would be no longer personally liabl , you did pay Mr.
Moser money on account of the plans an specifications, did
vou not?
.. A. Yes; the check" speaks for itself.
Q. And you saw the plans as they pro essed, did you not,
Mr. Bott?
·
A. I saw them, I think, on one or two occasions.
Q. Didn't you go to Mr. oser on several ocpag·e 143 ~ casions Y
~
·
A. On one or two occasions · s right. .
Q. And finally you suggested a list, or a part of a list, of
contractors who were asked to bid on it, id you not?
A. No. I think Mr. Moser said that e had four or five
contractors and that they would bid on i , and I said, "Mr.
Nug·ent is the contractor I would prefer, I have more confidence in him''.
Q. Didn't you add Mr. W. T. Gregory to the lisU
A. No.
Q. Didn't you add Mr. Abbott to the li t?
A. No.
Q. Yon saw the bids made by these v rious contractors?
A. I think so. I saw the letters.
Q. And you finally agreed to accept the id of E. L. Myers?
A. I didn't agree to it. Mr. Ferebee d d for the corporation.
Q. You were familiar with it?
A. I was but a stockholder in it.
Q. You knew all about it?
A. To an extent. I haq. not asked him up to that time.
Q. Hadn't asked?
A. He had taken hold of it. I didn't go in there every day
and talk to him about it.
Q. Were not you arranging the :finances?
page 144 ~ A. Not particularly. Mr. erebee was doing
that more than I was.
Q. You went with him to the bank?
A. I don't think so.
Q. Didn't you go to the bank yourself Y
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A. I don't think so.
Q. You never took any part in it at all f
A. I might have talked to one of the bankers when Ferebee was not ;tliere, but I think he went there by himself.
Q. At any rate, the corporation authorized a contract to
be let to Mr. Myers. You are perfectly familiar with that,
are you nott
A. I know of that circumstance, yes.
Q. And you know that they had arranged to get bond 1
A. They said that they could, but they never presented one.
Q. They said that they were ready?
A. They said that they were ready but never presented
one.
Q. You were unable to arrange your finances so as to go
forwal'd with the project at that time; is that correct f
A. Do you mean the one Mr. Ferebee was handling!
Q. Yes, and the one in which Mr. Myers was given the
contract for the 32-family apartment f
page 145 ~ A. It could not be arranged at that time.
Q. The matter dropped 1
A. No. Mr. Nugent told me that the building could not
go on the lot. We talked about it from time to time casually.
Q. You did try to revive the 32-family apartment, did you f
A. No.
Q. It was dead so far as you were concerned¥
A. Yes ; that is right.
Q. You saw the figures prepared at the time the Christianson apartment was built, and the price of that?
A. No, I didn't see them. Mr. Moser told me, I think~
that the Christianson apartment was built for around $45,000.
Q. Mr. Moser was the architect for that, wasn't he?
A. I don't know. He told me the cost of it, and I said,
"It is an awful cheap building at that price".
Q. Did you, after that, tell :M:r. Moser if you could build
one of the same c011struction that you would be willing to go
ahead with iU
.A. No, I did not. I don't think you could get the same
type building; or the same set up on that lot, as you could
on the Christianson job.
Q. Did he prepare sketches and plans for an apartment
of that type?
page 146 ~ A. If he did, I have never seen them. I know
that he said he was going to try to revamp the
other plans to get the cost do-wn so it would come within
the figures that a proper loan could be made to build it, but
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·1 have never seen the plans and specifica ions on the so-called
second proposition that Mr. Moser was t lldng about.
Q. You have not?
A. No, I have never seen them.
Q. Who did carry them up to the F. H. A. 1
A. Mr. Ferebee obtained them fro
Mr. Nugent. Mr.
Nugent obtained them from Mr. Moser.
Q. Didn't you authorize him tot
A. He knew Mr. Nugent was going to id on it, and I told
him if I had anything to do with it
r. Nugent was the
man who would do it, and I naturally su posed he took them
up to him.
Q. And Mr. Ferebee carried them to F H. A.?
A. That is what he told me.
. Q. He reported back?
A. He said the building was not the roper building for
them to make a loan on; that they lad inside kitchens,
and that they were not interested in it, nd he said furthermore the building cannot go on the lot in its present condition.
Q. And when Mr. Moser came into ) our office the next
time, you told him that 1
page 147 ~ A. Mr. Moser came in wi1ting more money
and thinking it was all right but I said, "I understand the building can't go on the l t, and I don't see
how you can coUect on something you an 't build". The
~e:t I knew, I got a letter from you sa.ting you would sue

l

Q. Isn't it a fact that Mr. Ferebee did n t go to the F. H. A.
or discover that they would not go on he lot until about
three davs before the first trial of this ca e Y
A. I don't know, but I think it was a v ry lucky thing that
he did discover it. If we had :financed it and had let the
contract, we would have been sued by pr bably fifty people.
Q. Answer the question: Isn't it a fact you didn't know it.
m1til about three davs before the trial?
A. I had ronfidcnce in Mr. Nugent and would believe him
before I would l\:fr. J\Ioser.
Q. And :mu knew it before the time tie suit was tried t
A. I think it was all brought out at tlJa time.
Q. Was that put in your grounds of de ense at that time?
A. I don't know.
Q. As a matter of fact, Mr. Bott, do 't you know that
the question as to whether or not it wou d comply with the
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zoning law was not raised until about two days before the
first trial of this case T
page 148 ~ A. Mr. Herbert, I don't recall other than taking
Mr. Nugent's information that the building could
not be bid on in the proper way with the specifications, or
supposed specifications, that we used.
· Q. Did you go, after the plans and sketches were made
for this English type, to Mr. E. L. Myers and Mr. Vernon
Myers and Mr. Moser about iU
A. No; I have never been in Mr. E. L. Myers' office in the
~ompany of Mr. Moser and Mr. Vernon Myers .
. _Q. I warn youA. Go ahead and warn all you want.
Q. You did not, at that time, tell Mr. Myers to go ahead Y
A. No.
Q. If he could bring it down to $65,0001
A. No.
Q. And didn't Mr. Myers agree there and didn't you authorize Mr. Moser to go ahead on working plans?
A. What would be the sense of telling Mr. Myers that we
would give him $65,000 when Mr. Nugent said that he would
build it for $62,500, if I am not mistaken?
Q. "When did Mr. Nugent agree to build this building for
$62,500?
A. If I remember, at the time the bids were put on the
market for the 32-farnily apartment.
page 149 ~ Q. He made the offer when the original plans
were drawn?
A. Have you his letter? $60,000 here; it is $2,500 cheaper
than I thought it was.
Q. That was not accepted, was it?
A. No, we could not accept it. He could not build it.
Q. You did not attempt to do it, did you?
A. Oh, yes, we tried.
Q. So that originally was not accepted, but at that time
the bid of E. L. Myers on the 32-family apartment was
agreed on?
A. I think that is what Mr. Ferebee said on the stand.
Q. When did l\fr. Nugent give you any figure on the new
plans· for the English style construction 1
A. I have never seen those pla.ns. I have never seen any
of the old plans of the so-called English construction.
Q. You recall Mr. Moser giving such plans, don't you f
A. He ~aic1 that he lrnd.
Q. You told him to do it, didn't you t
·1
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A. No. I think he gave them to h · on his own hook,
trying to get the job through.
Q. You knew Mr. Nugent had the p ansY
A. I heard he had.
page 150 } Q. Didn't he talk to you about' it Y:
A. Yes.
Q. You knew that he had them Y
A. I didn't see the plans. I imagine e did if he said so.
Q. He said that he had the plans?
A. Yes.
,
Q. And after he got the plans he
ally told you that
he would build it for you for $62,500 if you would give him
a letter to that effect f
A. Do you mean the last plans 7
Q. Yes.
A. I think it was below $60,000.
Q. It was below $60,000Y
A. I think so.
Q. Just what sum below $60,000 Y
A. It was either $57,500 or $56,000, I h ve forgotten which.
Q. That was the figure based on the nglish type of construction?
A. So we were told, and Mr. Ferebef. attempted to_ :find
out all about it, and found it could not e built on that lot.
Q. '\Vhat?
.
A. That it could not be built on that lot. It could be built,
I reckon.
page 151 } Q. -Because there was not oom for it?
· A. That is what I unders and.
Q. Did you receive this letter from r. Moser (handing
paper)?
.
A. Yes. I was threatened with legal ac ion practically ever·
since the thing began. ·
Mr. Herbert: I introduce this letter known as Exhibit
No. 8, as follows :
"Norfolk, Va., De ember 18, 1937._
"W. M. Bott,
"114 West Plume Street,
''Norfolk, Vhginia.
"Dear Sir:
"I wish to advise you that I am not willing to be put
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off with promises any longer as promises and verbal agreements mean nothing to you it seems except to stall off the payment of my account.
"I have billed you a number of times for my services in
preparing plans and specifications for a 24-family ·apartment
in West Ghent based on cost of building for which you let
contracts both to Myers and Nugent at different times. My
fee based on these contracts is $2,340.00, but, however, I am
willing to accept the offer you made me two weeks ago providing you make such settlement by December 21st, otherwise
I will be forced to take legal a~tion against you,
page 152 ~ which I would gTeatly dislike.
·
'' Trusting you will carry out your proposition
as ref erred to above and let me have your check, I am,.
"Yours very truly.
''PHILIP B. MOSER.''
Witness: Let me see that a moment.

Q. (The paper was handed to the witness.)
A. Why is that bottom offf
Q. It is yours. Yon introduced it.

A. This letter was turned over to Mr. Ferebee, and I think
he called Mr. Moser and told him how much surprised he was.
Mr. Herbert: That is all.
RE-DIRECT EXAMINATION.
By Mr. Rixey:
Q. How long has Mr. Moser been threatening to sue you?
A. He came out of the hospital, and I tl1ink in about a month
or two after he was out.
Q. When was tlrn t?
A. The letter is December 17, I think it is, or January-no, the letter is December 18, 1937.
Q. There is one thing I want to ask you alJout, Mr. Bott:
I call your attention to two buildings on the same side of
Hampton Boulevard as this lot is and in the same
page 153 ~ block; are you familiar with those two buildings,
or do you lmow that they are there 6l
.A. Yes.
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Q. Do you know whether those buildin s were in existence
at the time of these negotiations with M . Moser?
A. Yes, they were.
Q. They had been there for some year t
A. Yes.
M:r. Rixey: All right.
J. T. NEELY,
a witness on behalf of the defendant, being duly sworn,

testified as follows :
Examined by Mr. Rixey:
\
.
Q. Mr. Neely, state your name, please·~
A. J. Thompson Neely.
1
Q. And what is your official position "J~th the City?
A. Building Inspector.
Q. And you have charge of issuing per ; its for buildings in
I
the city, have you noU
A. Yes.
Q. Have you got a copy of the building code f
A. Not with me.
I
Q. I show you a paper and ask you ifir1 that is a copy of
the zoning ordinances of the City of Norf lk?
A. It is with the exception of one amendment
page 154 ~ which I do not think bears on this subject.
Q. You are, of course, famil,ar with the zoning
ordinances, are you not?
A. Yes.
Q. I am going to ask you please, Mr. N ely, to look at this
plat here; I don't know whether you are familiar with the
situation a!t. ,the northeast corner of H mpton BouleYard
aml Spottswood Avenue, or not. Here i a lot 135 feet on
Spottswood Avenue by 100 feet on Ha pton Boulevard;
there are two buildings in the block on H mpton Boulevard
to the north, and '!\fr. Armistead says that iese two bnildingi,.
measure 24 f ect from the building to the I t-street line, both
of them measure that, and that those are he only buildings
in that block. If tliat is correct, will you p ease designate the
point beyond which buildings cannot ex end to,·vards the
street?
A. If the buildin~
. is built on this lot, I nd this lot faces
Hampton Boulevard, the set-hack of anYi house would bfl
the average set-hack of the adjoining hon e within 200 feet,
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which would make the set-back of any house put on that lot
25 feet-the average is 24.
Q. And that is in accordance with the zoning ordinance?
A. Yes, regarding the set-back.
Q. I ask you, please, if you will tell me also what the setback line would be along this east property linP,
page 155 ~ considering that this plat is correct and that this
apartment building, the adjoining building, is put
thereY
A. I would have to have a set of plans of the building, b~cause the plans determine that.
Q. Will you look at these plans which we have been calling
the first plans, which is for a 32-family ,apartment, four-story
building?
·
A. That is 119 feet and 10 and 24 feet-that is 143 feet
10,-and there is no way to figure it because it can't go into
135.
Q. I want you to figure and tell us how much too long
that building fs? Can you do that?
A. It will take a. little time. I have to figure up to the
top of the parapet walls and the top of the building.
Q. Can you do that for us? Here is a piece of paper.
A. Is this building a four-story building?
Q. Yes.
A. I want to answer the question directly you asked m~.
From this set of plans?
Q. Yes.
A. A four-story building?
Q. Yes.
.
A. I have to see. what district it is. It is "Residence C".
· Q. Yes. I do not want you to take my word
page 156 ~ that it is "C ".
A. Yes, I am sure of that. The :figures are
rather small. All them up there, this line here.
Note : Calculation is ,:nade.
Q. Apparently 41 feet 3 inches.
A. 10 feet. That is the minimum rear yard.
0. In other words, the building cannot come any closer
to this line, which is the eastern property line, than 10 feet :
is that correct?
A. Yes.
Q. And so, in order to get the distance, the available dis-
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tance here on Spottswood ..A.venue, you
10, which is 34 feet?
A. That is correct.
Q. From the full line of 135; is that c rreci t
A. If that :figure is correct.
Q. That is 101 feet of buildable Ian Y
A. The difference between 34 and 13 101.
Q. So if these plans called for a uilding 119 feet 10
inches, it will be 18 feet 10 inches too 1 ng, will it not?
A. According to those :figures, yes.
Q. Now, may I ask you to :figure whet:tiLer or not the building could be placed with the frontage thel1e' given on Hampton
Boulevard, placed in this 1 0 feet T We· would
page 157 ~ have to know the set-back bu· ding line on Spottswood and also the set-back uilding line on the
north property line?
A. I will have to go back to the elevaf:on to get the height
of the sidewalk now.
Note: Witness looks at plan.
·witness : These are so small I can't

Q. I will see if I can get them. I am asking you to give
me the statement whether you can put he building in the
100 foot space on Hampton Boulevard?
A. Start right here and go up. ( Cale lation is made.) I
want the height from the top of the pa apet wall down to
the grade line.
Note: Calculation is made.

Q. 41-9. This three-story building is inchesA. Let me have this piece of paper, p ease.
Q. (Paper is handed.)
Mr. Herbert: Are you figuring the sid
Mr. Rixey: The Hampton Boulevard Ii e.
Witness: (Witness makes calculation. Haven't you got
a mistake in your addition here?
Q. (Mr. Rixey:) Maybe I have.
A. It is 45 feet. 7 feet 2 inches side
Q. 7 feet 2 inches on each side?

ard on each side.
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pa.ge 158 ~

A. Yes.
Q. That makes a total of 14 feet!

A. The set~back from the street or side yard f
Q. You would have a set-back, as I understand, of 7 feet. 2
inches from Spottswood ¥
A. That is right.
Q. And also it could not go beyond 7 feet 2 inches¥
A. In that height, yes. That is worked out in this book.
3 feet for the first 20 feet above grade, and 2 inches increase for each foot in height; the building is above 20 feet.
Q. If the measurement given of the building is 90 feet 4
inches, that would make it 4 feet 8 inches too long on Hampton Boulevard f
A. I would add what he has to 14 feet 2 to use the lot.
"\Vhat is this dimension here 1
Q. 90 feet 4 inches Y
A. 90 feet 4 and 14-4--4 feet 8 inches too much.
Q. And if the distance across there is 4 feet, it is 1 foot too
much?
A. According to the plan and the size of the lot.
Q. May I ask you, Mr. Neely, to do the same figuring as
applied to the second plans T
A. 10 feet in the rear yard-the same as in the· other
case.
page 159 ~ Q. Tell me the set-back on Spottswood and
also the set-back from the building line to the
north f
A. 5 feet each. I will tell the jury that when the plan
is laid out and it comes to within two or three or six inches
of what is required, I would not ask the man to change it for
that, but wl1en there is a big discrepancy it is different.
Q. Now, let me ask you this: Let us take the distanc~ on
Spottswood A venue as figured on this second set of plans,.
and you say it cannot come any closer to Hampton Boulevard than 24 feet?
A. 24 feet, which is that much regardless of the height
of the building.
Q. Then you cannot come closer to this eastern property
line than 10 feet?
A. That is right-a 10-foot alley.
Q. Take off 10 feet, which is 34, so you haYe again a
buildable diRtance of 101 feet?
A. That depends, Mr. Rixey, as to where this building
sets on the lot. The further this building sets back on
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this side-I think I can, perhaps, give ou a distance; that
is based on thP. building being as close t this line as you can
get it.
Q. You have it only set back 105 feet
.A. You can't get any nearer, but you can go back further.
Q. You can't go back furt· er .because it overpage 160 ~ laps 1
A. I have not seen these lans.
Q. Check it, please!
A. 90 feet 8 inches over all, and that s 100 feet. I would
pass that. I would not make a discr pancy of 8 inches.
I would accept 90 feet 8 inches.
Q. You would not have anything left o er, would you?
A. No, sir.
Q. As a matter of fact, it runs somet ·ng less than a foot
over?
A. It is less tl1an a foot, but I woul not ask a man to
change it ..
Q. Now, we come back to this propo ition of how much
that is too long on Spottswood Avenue: Do you mind figuring that for me? Let me call your atten ion to this offset.
A. The zoning ordinance says in no ca e less than 10 feet.
The architect tried to take advantage oft is slope here, right
on this edge, and when he found the
feet he increased
this line 6 inches, between 135 and 145, a d you gain 10 feet.
It would be 135 feet 6, which would be th t line there. ("Witness makes calculation.) It adds up to 46-4 against 135-6.
This dimension is still too large. It is oughly i1 feet, ap-.
proximately.
Q. About 11 feet!
page 161 ~ A. Between 10 ancl 11 feet. This plan I would
say is too long. (Referring to Exhibit 4.)
Q.
ould you g-rant a permit on that 1
A. Not if submitted to me in that fo

,v

l\fr. Rixey: The witness is with you.
CROSS EXAMINATIO .

Bv M:r. Herbert:
·Q. Can you explain how this other ap rtment is built so
close to the line of 3.8 feet from it and 4.7 at the back and 9.6
at the front f
A. Will you give me the height of this partmenU
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Q. No, I could not.
.
, A. I don't remember it. The set-back of this apartment
is from this street, and these figures were worked out at the
time, and that street is on a curve, and these are side yards.
These figures would be the same relatively as these, and that
apartment is not as high as this, which would bring these
:figures down to a figure of 4% feet average.
Q. There is some discretion there in figuring f
A. Yes; there is no ironbound rule. The law could not
take care of every irregularity in the lot. I usually work
that with the contractor.
Q. If it is necessary to take 10 feet out of a building,
how is that usually done, to satisfy your office l
page 162} A. We have nothing to do with that.
Q. If they change the outside dimensions to fit,
you don't care about that?
A. No, I don't care anything about the arrangement of
the rooms.
Q. And they can change the outside dimensions without
the plans?
A. Y ~s. Tlwy can put one apartment to the floor if they
want to.
Q. That is all you are interested int
A. Yes. and the structural facts. but the lav of the rooms
we have nothing to do with that.
··
Q. And if he wanted to take a foot off one room and
six inches off another, you do not care anything about that 1
_ A. No.
Q. What is the usual ~et-back in West Ghent and in the
apartment section there f Do you know the average?
A. No, I do not. It varies all along that street.
Q. Js it as much as 24 feet T
A. I know that it is in that block.
Q. There are no apartments in that block?
A. You are talking about the set-back, and it does uot
make difference whether it is an apartment; a
page 163 ~ single residence would bind you just as much as
an apartment.
Q. I asked you if the average apartment is much less
than thaU
A. I would have to answer from g·uess-work, and I would
not like to sav. I mig·ht sav that tho set-ba-0k in a block
is covered oi1ly by that block. YOU do not go across the
street..
0
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Q. Is that subject to change by the !oard of Zoning Appeals if you petition them?
A. If the set-back is fixed in a stree , I do not think the
Board of Zoning Appeals would consid+r you varying froni
that set-back unless you had some ver good reason for it.
The Court: W c have reached the h ur of adjournment.
We will come back Wednesday morning t 10 o'clock.
Witness: Do you want me at 10 o'clo k Wednesday morning?
Mr. Herbert: Yes.

':

)

l

Note: Thereupon, at 5 o'clock, an adj urnment was taken
until "\Veduesday morning at 10 o'clock November 9, 1938.
page 164}

MORNING SESSIO .

Norfolk, Virginia,

ovember 9, 1938.

Met pursuant to adjournment from M nday, November 7,
1938.
Present:

The sa~e parties as hereto ore notec"!.

J. T. NEELY,
a witness on behalf of the defendant, tak

the stand for fur·

ther cross examination as follows :
Examined by Mr. Herbert:
Q. ].\fr. Neely, the zoning ordinance of Norfolk is a very
complex proposition, is it not?
A. Yes.
Q. And it is the duty of the Building In pector to interpret
the various provisions that apply to build gs of this nature 7
A. Not necessarily, no. . It is all full gotten out in the
ordinance, and the architects and so on ar supposed to know
it. I having had more experience than th others I, perhaps,
more clearly know the details, but it is a 1 in the ordinance.
Q. As a matter of fact, you know more about it than anybody in the City of Norfolk?
A. I might say so conceitedly, but I sup ose I do.
Q. As I understand, the f ont set-backs are
page 165 r governed by the other buildi gs in the bloc•.k?
A. If there are two or mo buildings in the
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same block the set-back is governed by the average of the
then existing buildings.
Q. That is not changeable, is it Y
A. What do you mean!
Q. Can it be changed T
A. Not except by permission of the City Council.
Q. The Zoning Boa.rd of Appeals would have no authority
to change. thatT
_ A. They can make a recommendation to the City Council
after a public hearing, but the appellant must have a very
good reason to vary from what the zoning ordinance requires,
and that may be required by the City Council or they may
turn down the recommendation of the City Zoning Board.
· Q. But it is possible for a case to be made before the
Board of Appeals, and they recommend a change which, in
turn, the City Council may or may not accept Y
A. Tha.t is right. Each case is based on its own merits.
Q. Is the same true of the rear or back yard set-back T
A. Yes, but, as explained in the zoning ordinance-if you
will give me one I will read you the one to which I am referring. Under the provisions of the functions of the Board
of Zoning Appeals, section 17, after due notice
page 166 ~ given and a public hearing, may recom·
mend to the City Council-sub-section 3,-''The
projection of a building in front of the set-back building
line or into a rea1~ yard or side yard only to an extent necessary. to secure a building or structure practicable in construction and arrangement for an exceptionally narrow, shallow or irregular lot or for exceptional topography so existing
at the time of enactment of this ordinance.''
In my dealing with them, they very seldom vary from that
:r:ule where there was no question about the shape of the lot
or lay-out of the ground.
Q. But where the lot is irregular, they have done it at
times?
A. Exceptionally shallow or irregular.
Q. And, therefore, the Zoning Board of Appeals could
make some provision about the 10-foot set-back?
A. They may recommend it if they see fit, if the evidence
brought to them is conclusive enough.
Q. Would they have the right to permit a building to face
on Spottswood instead of Hampton Boulevard?
A. They cannot change the lot around.· The lots had existed
since the time of the enactment of the ordinance, and those
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four lots facP. Hampton Boulevard, and hey would consider,
if it was brought to them, th t they faced Hamppage 167 ~ ton Boulevard.
Q. They could not change itt
A. They could not do it arbitrarily. They would break
up the lay of the lots as to t~e city ordi ance.
Mr. Herbert: That is all.
Mr. Rixey: Now, if Your ;Honor ple se, I would like to
introduce this ordinanee in evidence.
Note:

This book is marked Exhibit A-4.
RE-DIRECT EXAMINA

By Mr. Rixey:
Q. Mr. Neely, I understand that un er the law, before
one can build a building in the City of No folk, it is necessary
for a permit to be secured from the B1Iding Inspector; is
that correct 1
A. That is correct.
Q. And I understand that the
Inspector has no
right to grant a permit unless the plans ubstantially comply
with the zoning ordinance; is that correc 1
A. Yes. I might add, for the benefit of the Court, that
all the building· plans are affected by w at is called the lot
plan, showing the location of the buildin~ on the lot and the
side yard. That is furnished at the sarlie time the plan is
presented-what we call a complete pla .
A. I do not helievP I askPd vou abou it: The distan~e
of the set-back line that you s oke of is measured
page 168 ~ from the street lot line to the ·all of the building,
excluding steps and unenclos d porches f
A. That is right.
Q. Now, would you consider this an e ceptionally narrow
or irregular lot¥
A. Hardly.

Buildil

Mr. Rixey: That is all.
RE-CROSS EXA:MINAT ON.
Bv Mr. Herbert:
''Q. These plans were brought to you prior to the first
trial of this case, were they noU
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A. They were not submitted to me for a pei::mit.
Q. But were submitted to you for interpretation as. to
whether or not they would~
A. When was the other trial? I have to think back, I have
so many of these. ·when was the first trial 7
Q. The first trial was on March 17, 1938.
A. I would not swear to that.. I remember being on the
stand before and answering similar questions to these, but
the plans were never officially presented to me for a building
permit before trial.
Q. Were you consulted whether or not they would fit the
lot before the first trial T
A. I had a discussion with Mr. Moser as to the
page 169 ~ probable set-back, and I am pretty sure it was
just before the first trial.
Q. Did you have a conversation with Mr. Ferebee?
A. I don't recall Mr. Ferebee.
Q. Or Mr. Bott?
A. No; I handled it entirely with Mr. Moser, what dealing
I did have.
Mr. Herbert: That is all.
By Mr. Rixey:
Q. I understand that was just before the previous trial T
A. Yes, sir, but it was more in the way of discussion than
anything else. The plans were not presented to the City for
a permit, as I remember.
By Mr. Herbert:
Q. They do not do that until they build, do they 1
A. Yes, the architect very often :finds out what area they
can use, where there is any complication which would arise
in the set-back and so on.
Mr. Herbert: That is all.
page 170 ~

W. M. BOTT,
the defendant, recalled, testified as follows~

Examined by Mr. Rixey:
Q. :Mr. Bott, I call your attention to a letter dated December 10, 1936, written by you to Mr. Moser, which I will read
as fallows, and which has already been introduced in evi-

.
Walter M. Bott v. Philip B.

'

121·

W. M. Bott.
dence as Exhibit No. 2: "With furth r reference to our
verbal conversation yesterday it is best t advise you to stop
· work on the ·plans for a certain a par ent house on the
corner of Spottswood A venue and Ham ton Boulevard, this
city, at least insofar as any obligation on e personally to pay
any amount is concerned. This instr ction is given you
with the idea that we should have so e definite arrange-·
ment as to the compensation you will re eive in this matter.
I will be glad to go into this matter furth r with you the first
of next week if you so desire.''
You wrote that letter, did you f
A. Yes.
Q. What was the purpose of your writ ng that letter 7
A. Just to have an understanding wit J\fr. Moser.
Q. Had you heard from Mr. Moser al ng about that time
that he was claiming that his understandi g of the agreement
was different from yours Y
A. Yes.
Q. I hand you another lette , and ask you if that
page 171 r letter was written in your offic ?
A. Yes.
Q. Now, what happened to that letteri
A. This letter was written afterwards o that letter of De.
cember 10, and this was written on Dece her 29th.
Q. S-uppose I read that to the jury, and en you can explain
it. It is addressed to Mr. Moser, December 29th, 1936: '' This
will confirm our conversation in referen~ to architect's fee
on account of apartment building to be si~ated on the northeast corner of Hampton Boulevard and pottswood Avenue.
It is agreed that the Tazman Realty C rporation will pay
you $500 for making the plans and specifi. ations satisfactory
for the construction of this building, pr vided the building
is not eventually built, but if the buil ·ng is constructed
within the next twelve months you are o receive a fee of
$1,000 in addition.'' Then it goes on '' of the $300 mentioned
above". The five there had apparently been a three and
changed to a five.
l\fr. Herbert: And then later chang d from $1,200 to
$1,000.
1\fr. Rixey: Yes.

By Mr. Rixey:
Q. (Reading:) "It is further understo d and agreed that
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if your .services are needed in the supervision of this building,.
you will receive an additional $500.00. If the
page 172 ~ above is correct, sign where we have marked' Accepted' on the bottom of this letter, and oblige,
Yours very truly, Tazman Realty Corporation, by (blank)
President." Then there is down below that "Accepted
.............. ". And written below that is "Approved by
W. M. B.. January 4/37".
Tell me whether or not you made tl1ose changes in pen, and,.
if so, under what circumstances?
A. I made the change of the first $300.00, and I made that to
$500.00, and this $1,000.00 was formerly $1,200.00, and I made
it $1,000.00.
Q. Under what circumstances did you make the changes?
A. Mr. Moser said that he would not take $300 to draw
plans and specifications, but he would take $500.
Q. Was Mr. Moser in your office when yon made those
changes!
,
A. Yes.
Q. vVere you discussing this at that timef
A. Yes.
Q. Were those changes made in accordance with what you
agreed at that time as to the situation between yon and Mr.
Moser?
A. Yes. Mr. Moser was to come back and sign that letter.
Q. You were to have the letter re-written t
page 173 ~ A. Yes.
Q. And lie was to come back and sign itf
A. Yes.
Q. Did he ever come back and sign it!
A. No, he did not. From that time on I turned tI1e matter
over to ]\fr. Ferebee. I coulcl not seem to get an understanding
with him.
·
Mr. Rixey: I offer this letter in evidence.
Note: The letter which was read above was marked "Exhibit A-5".
By Mr. Rixey:
Q. What kind of neighborhood, l\f r. Bott, is that northeast
corner of Hampton Boulevard and Spottswood Avenue i
A. I would say it is the best neighborhood of West Ghent.
Q. ·would yon eall that ncigl1borl10od, as a prospective loca-
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tion for an apartment, a second apart ent or a high class
apartment, or what f
A. It should be high class.
Q. What has been your experience , ith reference to the
size of bedrooms and other rooms in al igh class apartment?
A. vVe represent probably thirty lar e apartment houses,
as rental agents, in the city, and I wo d say the l)cdrooms
will average from 12 to 14--12 by 14 The living· rooms
should be c.ertainly 12 by 14 r more, and in some
page 174 ~ cases 14 by rn. Any room, i our opinion, that is
smaller than 11 by 12 or 11 y 13 or 14 is not an
attractive rental proposition to anyone. In fact, I can compare a 9 by 10 room with some, say, tl at they could build,
but I don't think you could hardly get ·nto a room of that
size.
\
Q. Now, Mr. Bott, take these second nan~, the ones dated
December 7, 1937, and wliat would you s y in reference to it
being a desirable rental proposition for nn apartment built
according· to these plans except that inst arl of building it as
is you would cut off 10 or 11 or 12 feet off
face of the building, along this line of Spottswood A venue, by reducing the size
of the rooms in the building and shrin11ng the building by
10 or 11 feet f
A. It seems you lia ve a bout seven roo s, and in that case
you would lrnvc to take approximately a foot and a half off
each room, wouldn't you?
,

the

.By Mr. Herbert:
\
Q. You are not counting the bathroom dud living room and
hall?
A. No. I mn talking about the bedroom .
Bv Mr. Rixev:
·Q. Could you take it off the bathroom?
A. No.
Q. There are three bathrooT
page 175 ~
A. This is 5 hv 6 feet.
Q. The three., bathrooms a ross Spottswood,
each one is 5 feet; can you take anything o that f
A. I would not want one narrower than at, and would not
want it that narrow.
Q. If you take a foot and a half off each one of these three,
wlrnt would yon say about tlie building as t a desirable rental
proposition?
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. A. People don't want them. It is almost impossible to rent
rooms unless they have sufficient room in them. .
Q. Would you have been willing- to build a building with
those plans shrunk to the extent of taking- the necessary space
off that Spottswood A venue side to make the building- conform
to the zoning ordinance Y
A. No, sir,'I would not want to put any money in lt, if that
would be necessary to reduce the rooms. I think that they
are very small as they are in their present shape.
Q. Well, Mr. Bott, I believe these second plans were taken
to Richmond some time around the first part of this year,
weren't they, by Mr. Ferebee?
A. It was eitl1er the first part of the year or in the spring.
Q. Now, what was the purpose of taking them up there?
A. To see if they could obtain a F. H. A. loan on the building proposition.
Q. Was the F. H. A. loan obtained Y
page 176 ~ A. No.
Q. And why wasn't it t
The Court: I think he went over that yesterday.
Mr. Rixey: I do not think Mr. Bott did, but l\fr. Ferebee
did.
A. F. H. A. told him-

Mr. Herbert: I object to what P. II. 1.\. told him.
Witness: -that they could not obtain it because the rooms
were not of proper dimensions.

By Mr. Rixey:
Q. I will ask you whether or not if those plans had conformed to the zoning ordinance, what is your opinion as to
whether a building would have been erected there on that
loU
A. These particular plans¥
Q. Yes.
A. I think if the plans could have gone through, just as they
are, I do not think there is any doubt about the building being·
erected. That, of course, would also have been contingent
on the fact whether the specifications could have been read and
fig-ured to be the exact amount of the cost, and so forth.
Q. Now, yon have heard the testimony of Mr. Nugent in
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referenee to your promising im a letter that if he
page 177 ~ could get the building built for a certain figure
,
you would go through with t; what is the situation in reference to ·thatY
Mr. Herbert: Your Honor, is he tr · g to contradict his
own witness here? Mr. Nugent was his own witness.
Mr. Rixey: Mr. Nugent did not testif as to any estimate·
that I brought out. I think Mr. Herbert rought out the question of some letter and asked Mr. Nugen if Mr. Bott did not
give him a letter saying that if he coul get the apartment
built for a certain figure that he could bu d the building.
The Court : Do you want him to co radict that Y ·
Mr. Rixey: No, but I want Mr. Bott to explain the situation. As I understand, it was not a efinite promise, but
Mr. Bott said he thought probably it ould be built if he
could cut it down to a certain figure.
The Court: All right.
A. I told Mr. Nugent I would be glad o give him a letter,
but before I did give him the letter I w nted to be sure the
building could be built as he said that t could be and that
the bnilding could he put on the lot as e said. I would be
foolish to give anybody a letter until I f1rund out that information correctly.
By Mr. Rixey:
I
.
Q. And when these plans were taken to Richmond you found
it could not be Y
page 178 ~ A. Yes.
Q. And you did not give th
A. No, I did not, and I am awful glad
Mr. Rixey:

All right.
CROSS EXAMINATI

By Mr. Herbert:
Q. You first found it did not comply "th the zoning regulations when Mr. Ferebee went to Riehm nd Y
A. It was not the first information I ad about it.
Q. It was not?
A. No, sir.
Q. Well, that is the first time that y u offered that as a
defense in this case, is it not?
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A. I think that was when the first trial came up when we
knew about it. · .
. Q. You originally filed grounds of defense in this case on
March 10, 1938, in which no mention was. made that this building did not comply with the zoning limitation, did you nou·
A. If that is what it says. Mr. Rixey filed it.
Q. Then on February 17th you filed supplemental grounds
of defense, in which you say this: '' The defendant, Walter l\L
Bott, for a further statement of his grounds of
page 179 ~ defense, says that he will rely upon each and every
defense set forth in the original grounds of defense, and in addition thereto the fact that the alleged plans
a~d specifications drawn by the plaintiff were not done in a
workmanlike manner; and that a building according to said
plans cannot be placed upon the lot for which said plans were
drawn to conform with the zoning ordinance of the City of
Norfolk."
A. Suppose we found six months after that it could not be,
would you want to pay for the plansQ. You are answering the questions.
A. I am asking you just what you asked me.
Q. Mr. Rixey filed that¥
A. Yes, he filed it for me. He is my attorney.
Q. Now, you say that taking a foot or a foot and a half off
these rooms would make them too small ; can you read the
dimension there for that room f
A. I think I can.
Q. What is iU
A. 13.7 feet, and that is a bedroom.
Q. Do you think it would be too small at 12 by 14 feet 7
inches¥
A. What is the size of your bedroom f
Q. I am asking you f
page 180

~

The Court: The witness Irns to answer questions and not ask them.
.

By Mr. Herbert:
Q. The contract for this lot was taken in the name of Tazman Realty Corporation, was it not T
A. The contract for the lot 1
Q. Yes.
A. No. It was the ·waldman Realty Company.
Q. The original contract, but not the deed-the original
contract Y
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po ration.
Q. Who examined the title to the lot f r you 1
lt. I don't recall. If you will show m1 the deed, I can tell
you.
Q. Was it Mr. Ferebee!
A. I don't recall.
Q. Isn't it a fact that 1\fr. Ferebee examined the title to this
lot after he came with you?
I
A. I don't recall, but-I don't recall 't7hether he did it at
the time we purchased it or at the time I1e came with me. ·
Q. A deed was tendered you for the lrt, was it not?
A. Yes, the deed was.
Q. The deed was first tendered you n the name of the
Tazman Realty Corporation, and you- \
A. Have you the papers the;re? Two years ago
page 181 ~ is a right long time to remeniber that, but I can
tell vou that ,,Tav.
J
Q. I ask you "if this deed from the ..Atlantic Permanent
Building & Loan Association to the TJman Realty Company, dated January 2, 1937, was not te dered to you T
A. Evidently it was. '\Vhy it was ptt in the Waldman
R.eaJt.y Corporation I don't know, but t1e Vvaldman Realty
Corporation finally held title to the lot.
Q. This deed was offered to you t
A. I don't remember the deed being tf udered to me. It
might have been, but I will not say it wa or was not.
Q. You refused to accept this deed be ause of the shortage of five feet 1
A. LAt me see it, and I can tell you hv that.
ci. (Paper was handed to the witness.)
A. That is right. This is the time it is corrected, isn't it t
I am not lawyer enough to know that, bu I imagine that is
what it is. It is l 45 feet up here, and the it goes down here
and ~avs 135 feet.
Q. That is the measurement of your 1 , 135 on that side
and 145 on that?
A. Do you min cl my asking you, even if it was tendered is
it 135 or 145.feet!
Q. It is 135 feet.
page 182 ~ A. ,vhy didn't. we accept i ?
Q. You didn't accept it bee use it didn't conform to your contract.
A. I know we had some controversy· bout frontage on
Spottswood Avenue.
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Q. Then you brought suit to rescind the contract, did you
not?
A. We brought suit to give us the land according to the
contract.
Q. I ask you if there was not a suit brought by the Tazman Realty Corporation against the Atlantic Permanent
Building & Loan Corporation, defendant, in May, 1937, for
the purpose of rescinding the contract Y
A. Let me see the papers.
Q. (Paper is handed the witness.) By Walter White, Attorney.
A. Yes, it was.
Q. That was in May., 1937·f
A. Yes.
Q. You were asked about giving back $500 and also the
$500 you had paid Mr. Moser for the plans.

A. Yes.
Q. That was in May, 1937?

A. That is May, 1937; that is right.
Q. And that suit finally terminated by consent
page 183 ~ when you agreed to take it at a reduced price;
isn't that true?
A. Yes.
Q. And the final decree was entered in October-October
26. 1937?

A. That is right.

.

Q. At which time you took title· to the lot in the name of

the Waldman Realty Corporation Y
A. That is right.
The defendant rests.
MARY V. NEAL,
a witness on behalf of the plaintiff, being duly sworn, testified in rebuttal as follows:
Examined bv Mr. Herbert:
Q. State fo the jury your· name and residence?
A. 8H) West 38th Street, Apartment 4.
Q. And your occupation?
A. Employed by Vernon T. Myers, Contractor, and the
Shell Union Oil Corporation.
Q. Rv Vernon T. Myers and -the SheJl Oil Oompanyf
.A. The Shell Union Oil Company.
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Q. Were you employed by Mr. E. L. Myers prior to his
death?
A. Yes.
page 184 ~ Q.· Do you know the defe dant, Mr. Walter
BottY
A. Yes.
Q. Have you ever seen him at the offi e of Mr. E. L. Myers!
A. He was at Mr. Mvers' office on two occasions I remember, and he may have been there more t n that, but I don't
remember.
Q. What were those two?
A. He was there one time to adjust t e insurance.
Q. What was the other time?
A. He was there on a Saturday for
meeting with Mr.
Vernon Myers and Mr. E. L. Myers and r. Philip B. Moser.
Q. Were they all present there at the same time 7
A. Yes.
Q. Do you know what they were meef g about?
A. I knew the meeting was-in regard to.the apartment that
Mr. Myers ha.d bid on that Mr. Bott was o build.
I

:M:r. Herbert: That is all.
Mr. Rixey: No questions.
page 185 ~

P. B. MOSER,
the plaintiff, testified in reb ttal as follows:

·liJxamined bv Mr. Herbert:
Q. Mr. Moser, I will ask you if you ever received that
letter?
A. I read that the other day. No, sir, I have not.
Q. It is Exhibit A-5. You did noU
A. Never; no, sir.
The Court: Is that the letter ofMr. Herbert: Of December 29th.
:Mr. Rixey: There is no evidence that he letter was sent
to him.
Bv Mr. Herbert:
· Q. Did you ever agree with Mr. Bott n the figure $500
for the plans, and $1,000 if the building w s constructed, and
$500 for supervision?
A. No, sir. My only agreement or un erstanding, so far
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as the first building was concerned, was the memorandum
I had to submit to l\fr. Bott so he could submit it to his associates, as I understand. I wrote three or four, and gave
him the original and two or three copies, and now this is a
carbon ·cdpy as it is indicated on it.

~Ir. Rixey: Your Honor, he has been over that.
Bv Mr. Herbert:
Q. Did you tear off the corner of this f
A. I did not. I think it wore off.
Q. Was there any writing on the corner of that
in Mr. Bott's handwritingf
A. Mr. Bott never had that in his possession at any time.
Q. State whether or not the ones you turned over to him
were signed by you 7
A. No, sir.
Q. They were not!
A. No, sir .
. Q. When did you first learn about the short.age in this loU
A. Well, the original shortage in the first plan was learned
of just after the first plans had been figured. At the time
Mr. Bott-Q. Just a minute. Would you say it was on or around the
time that these bids were received on it T
.A. It was sometime after that, Mr. Herbert, because Mr.
Bott was ready and had verbally let a contract to E. L. Myers
for eighty some thousand dollars for a 32-family apartment
building and we were then asking for a permit arid a survey,
and orders had been placed for foreign materials to go into
the building·.
Q. You testified about that. ,vas that the time?
A. That was the time, and then Mr. Bott was
page 187 ~ asking: for a deed, and when they presented this
deed the lot was 10 feet short.
Q. When did you learn about the zoning restrictions which
set back the building 24 feet?
.A. Just the day of or the clay before the first trial.
Q. It was in March, 1938 t
A. Something like that.
Q. Did Mr. Bott see a set of these second plans and specifications?
A. Mr. Bott called me and asked me for four sets of plans
and specifications, which I furnished him with personally.
•

page 186

~
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Sometime later on he called me and ask d me to furnish Mr.
Nug·ent~I.1he Court: Haven't you testified to thaU
l\fr. Herbert: He testified that Mr. ugent had~ but not
Mr. Bott.

Bv .Mr. Herbert:
·Q. Did }fr. Bott come up to your oftce to see the plans
after vou had worked on them 1
A. i-Ie came over from time to time, aid he went over them
very, very carefully in Mr. Myers' of fie at the meeting and
raised some question. but was pacified
that time and accepted them so far as Mr. Bott was c cerned.

f

page 188

~

CROSS EXAMINATI N.

,

By .Mr. Rixey:
\
Q. Now, l\1r. Moser, you say that you first learned of the
shortage in the lot just after the first pl ns were completed;
is that correct?
.A. Mr. Rixey, it was just before the le ing of the contract.
I don't know just exactly how much ti e expired between
the opening of the bids and the agreeing o the letting- of the
contract. It could have been fifteen <la and it could have
been forty-five days. It was in between
Q. How did you learn it 1
A. I learned of it when Mr. Bott calleql. me up, or in some
way I got into his office--whether I went n there voluntarily,
or he called me, but, anyway, he had re eived a deed which
he was preparing to take title to the pr perty, and in that
deed I believe that they only called for 135 feet, and he had, as
he thought, bought 145 feet, and at that time he told me of
it he said, "Well, I wouldu 't have the lo unless I could get
garages on it". I said. "The plans ca1 be revamped and
refig-m·ed and we can worl{ it out so you can get g·arages on
it'', and that wa~ the first time I heard of any shortage ·whatsoever.
Q. Now, you also learned, I believe, firs learned of the fact
thf-tt these second p1ans did not confor to the zoning ordinance, I think you said the ay before the last
pnge 1.89 ~ trial?
A. I think so, yes.
Q. You heard Mr. Neely say that he h d a talk with you,
that you came over and consulted lvith im on the zoning
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question here, and he thoug·ht that was 'sometime before the
:first trial; do you think that he is wrong· about that?
A. No, sir.
Q. He is not wrong i
A. He is not wrong.
Q. Was it the day before the trial?
A. My discussion that Mr. Neely made plain to you was
more or less a very informal discussion, and it came about due
to the fact that the lot is an irregular lot, and in the event
that Mr. Neely and I (not as an architect) were not able to
agree on adjustment of set-back on an irregular line, I would
be able to appeal from his decision or his recommendation
to the Appeal Board, and we agreed at that time, and I
thought from our understanding-from my understanding
with Mr. Neely,-that I was within bounds but since that time
Mr. Neely has for some reason in some way-I don't say maliciously, because I don't think so, because he has too many
of these things to contend with to remember one from another,
but our understandings about them are entirely different from
·
what they were a year or a year and a half ago.
page' 190 ~ Q. Do you mean to say that when you had that
first conferenc.e with Mr. Neely you showed him
your plans 7
·
A. Yes.
Q. And do you mean to tell the jury Mr. Neely gave you
his opinion that he would issue a permit on those plans T
A. No. Mr Nee]y told me if I would make certain reductions in the length of that one wall on Spottswood Avenue he would give me the benefit of a set-back, which is a
broken line on the east line, which he now does not concede or
has not been able to concede. .
Q. He told you that you would have to reduce the length
of the line on Spottswood Avenue T
A. Some few inches.
Q. Some few inches! .
A. Yes. They were not feet at that time.
Q. Did you tell ·your lawyer about that?
A. I don't think so.
Q. At any rate, he told you that he would not issue a permit on the plans as they were then drawn?
A. No, he did not tell me that. I didn't ask him that.
Q. ,vhat did you go there for then?
A. For an opinion.
Q. He is the man to issue the permit, isn't heY
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~

A. There are tw9 or thr e of them up there
who issue permits.
·
· Q. He is the boss in the · ffice where they is-

sue themf
A. Well, he is the building inspector.
Q. And you say he did not tell you wh ther he would issue
the permit, or not 7
A. I didn't ask him.
Q. But he did tell yott. ~he building wa too long on Spotts- .
wood A venue?
A. That I would have to reduce the ength of it in that
particular,. yes.
Q. Well now, isn't it customary for architects to draw
plans for buildings that can be placed on he lot in conformity
·
with the zoning ordinance?
A. Mr. Rixey, we have tried to make, that very plain to
yon and to the jury and everybody involted, that the Building Code and the zoning laws are almos impossible for the
average person to interpret, and it is ve y necessary that a
co~fe:ence and sometimes ma~y conferen ~s be held with the
Bmldmg Inspector, and sometimes the. z~-mg Appeal Board,
to find out just what can be done in cert in cases.
Q. And when you had your conferenc. with the Building
Inspector he told you the plans were ,too ong on Spottswood
Avenue?
· A. That was his opinion at that time. Of course I had an
appeal to the Zoning Appeal Board which I did
page 192 ~ not take.
·
Q. Which you did not tak T
A. I did not have anv reason to.
Q. Isn't it the duty of the architect to. ake his plans comply with the zoning ordinance?
A. As near as he can comply with it.
Q. That is not the duty of the owner, i
A. That is correct.
Q. That is the duty of the architect?
A. That is right.
Q. And do you know in this particular .case the plans did
not conform to the· zoning ordinance?
ou know that?
A. I would not admit that without hav g appealed to the
Zoning Appeal Board.
Q. Why haven't you appealed to the Zo ing Appeal Board?
A. For one reason is the contract has never been signed
and a permit has not been applied for.
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Q. And you. say you never asked :Mr. Neely whether or not
he would grant .a· permit t
A. No, sir.
Q. You heard him testify on the stand that he would not
grant one?
.A. No.
Q. You never heard him say that f
page 193 } A. I heard him say that he would not according
to these measurements, but he said he had never
been officially asked for a permit.
Q. Didn't 1 ask him whether or not he would grant a permit for a building to be erected on the lot according to the
plans?

A.
Q.
A.
Q.
A.

Yes.

And didn't he say that be would notf
You can answer it as well as I can.
I am asking you?
I was not paying much attention.
Q. Yon were not interested in whetller the plans would be
approved!
A. Oh, yes.
Q. Why weren't you interested in Mr. Neely's testimony?
A. I heard a part of it, and not in the part I heard, I would
say.
Q. Didn't yon say you were not interested?
A. I didn't say that.
Q. Didn't yon say awhile ago you were not interested in
his testimony f
Note-: The testimony at this point was read.
Q. I beg your pardon. 'Why didn't yon pay any attention
to it¥
A. That is a right hard question to answer, Mi:-.
page 194 ~ Rixcy. I will be glad to answer it.
Q. You were interested in it f
A. Yes.
Q. And yet you were not paying any attention 6l
A. WeJI, I think I could connect up anything that might
be left out that would be of interest.
Q. You.also heard Mr. Neely testify to the same effect at
the other trial in March 1
A. I don't remember that far back; no, sir.
Q. You don't remember that far back i
A. He was here and did testify; I remember that.
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Q. You can't remember back as far

s last March?

A. I don't remember what he said.
Q. How can you remember what Mr. ott said on various
occasions prior to that, what somebody else said, and can't
remember what l\fr. Neelv said f
A. I was asking him ~1uestions and
was directly connected with the result.
Q. Are you not directly connected with the question
whether or not a permit could be grant d for a building to
be erected in accordance with your own Jans f
A. Yes, I am very much interested.
Q. Yon are very much interested in i ?
A. Yes, sir.
:Mr. Rixey:

All right.

page 195 ~

The Court: Is there any further testimony7
Mr. Rixey: No, sir.
The Court: The jury will step outsid .
Note: The jury retired from the cour room.
INSTRUCTIONS.

l\Ir. Rixey: T]rn defendant objects to ny instructions bein~; granted in this case for the plaintiff on the ground that
the evidence shows, under the plaintiff~s Jwn testimony, t.hat
he did not have any agreement whateve · with Mr. Bott in
ref ere nee to the second set of plans, and, the ref ore, the presumption of law is that this second set f plans was drawn
under the original contract upon the t rms of which QUY
proper fee to :0Ir. l\Ioser was contingent upon the building
being erected ;
Second, on the ground that all of the e idence in this case
shows tbat both sets of plans could not
used for the erection of a building· at the northeast corner f Spottswoocl Avenue and Hampton Boulevard, which was th. purpose for which
they were intended, in that they do not cm form to the zoning
ordinance and hnve not been made to con orm to it, and that
if they were made to conform by takin o off the necessary
distance from the various roo s on the plat, that
pagr, J 96 ~ tbe building would not be a fiI st class apartment
building.
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Plaintiff's lnstnwtion.No. 1 (Granted):
'• The Court instructs the jury that if they believe from
the evidence that the plaintiff prepared, at the request of
the defendant, two separate and distinct sets of plans; that
as to the first he had a definite agreement with-the plaintiff
as to his compensation, but had no such agreement as to the
second set of plans ; and that the commission to prepare the
second set of plans was not undertaken by him upon the contingency that the defendant would pay him only if the building was erected, but was made without any such condition,
then the law implies a duty upon the defendant to pay the
plaintiff whatever such services were reasonably worth, and
you shall find for the plaintiff, unless you believe from the
evidence that the plans were not reasonably usable for the
purpose intended.''
Mr. Rixey: The defendant excepts to the action of the
Court in granting Instruction No. 1, granted at the request
of the plaintiff, on the general grounds stated above and also
on the f o11owing; specific grounds :
This instruction tells the jury that if they believe that Mr.
Moser prepared two sets of plans and that as to the second
set of plans there was no agreement in reference to compensation, Mr. Moser is entitled to recover. It is subpage 197 ~ mittecl that the instruction should have been based
on whether or not the jury believes that the second set of plans was drawn under the original contract and as
a part thereof.
It is also submitted that this instruction is in error because it allows recovery in the case even though the plans
do not conform to the zoning· ordinance.
Pla,intiff 's Instruction No. 2 (Granted):

"The Court instructs the jury that if they believe from the
evidence that the plaintiff is entitled to recover, they shall
find a verdict in his favor for such sum as thev consider reasonable and proper compensation for the services performed,
and in arriving at their verdict may take into consideration
the customary fees of other architects in the community for
similar services and all the other evidence in the case bearing ·on the question of compensation.''
l\fr. Rixey: The defendant excepts to the action of the Court
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in granting Instruction .No. 2 on the gen ral grounds stated,
and also on the following grounds :

It is improper to single out a piece of idence in reference
to the customary fees of other architects nd call the attention
of the jury to that particular item of cbnsideration as distinguished from the other evidence beari*g upon what ;would
be a reasonable compensatic:h:_
page 198 ~ There are many other item~ to be considered,the terms of the original contlct, the terms of the
contract with :Mr. Cooke, and also that t e plans did not conform to the zoning ordinance and could not be used in the
condition iu which they are now, and at the services of
some other architect would have to be e ployed to make the
existing· plans conform to the zoning or nance, if that could
be done.
Defenda-nt's Instruction, A (Ref'u.r;ed):
'' The Court instructs the jury that the burden is upon the
plaintiff to prove that there was a contrac between Mr. Moser
and Mr. Bott separate and apart from t~e original contrac.t;
and that there was a meeting of the mi1ds of Mr. Bott and
M:r. Moser to the effect that the seconds t of plans were not
to be drawn under the original contract. Unless you believe
from the evidence that the plaintiff has s proven, you should
find for the defendant."
Mr. Rixey: The defendant excepts t the action of the
Court in rP.fusing Instruction A on the Tound that this instruction correctly states the law and sh uld be given.
It is submitted that the burden of proo is upon the plaintiff to prove that there was a contract between
pag·e 199 ~ Mr. Moser and Mr. Bott sepa ate and apart from
the original contract before tl e plaintiff would be
entitled to recover, and the jury should lave been so told.

Def,endm~t 's l nstruction B (Granted) :
"The Court instructs the jury that if u believe from the
evidence that Mr. Bott originally empi yed Mr. Moser to
draw plans and specifications for an apa ment building propoi;;ed to be erected at the northeast corner of Hampton Boulevard a11d Spottswood Avenue, and agree to pay Mr. Moser
a certain sum whether the buildings were rected or not, with
the further agreement that Mr. Moser would be entitled to
receive an additional sum contingent upo1 the building being
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erected, and that Mr. Moser in accordance with said agree-ment did draw certain plans for said proposed building, and
that bids were taken thereon, but no building was erected for
reasons satisfac.tory to Mr. Bott and his associates, and thal.
thereafter Mr.: <ifoser, with the purpose of making building
desirable to· Mr~ Bott and his associates, did revise and redraft the plans, without any further agreement between himself and .M:r. Bott in reference to compensation, then you
shoulrl find for the defendant.

Defendant's Jnstruct·ion C (Refused):
'' The Court instructs the jury that if you believe from
· the evidence that Mr. Bott originally employed
page 200 ~ ~fr. Moser to draw plans for an apartment buildmg proposed to be erected at the northeast corner of Hampton Boulevard and Spottswood Avenue, ancl
agreed to pay Mr. l\foser a certain sum whether the building were erected or not with the further agreement that Mr.
Moser would be entitled to receive an additional sum contingent upon the happening· of a certain event., then any and'
all work done by Mr. Moser in furtherance of the contingency
upon which he would be entitled to receive the additional sum
is presumed to have been done under the original contract,
unless and until it is proven by the preponderance of the evidence that there was a meeting of the minds of Mr. Bott ancl
Mr. Moser to the contrary."
M.r. Rixey: Defendant excepts to the action of the Conrt
in rc1fusing Instruction C on the ground that this instruction
correctly states the law and .is applicable to the facts in the
case and should have been given.
In the event that the jury did believe that there was an original agreement between Mr. Bott and Mr. 1\foser to the effect
that Mr. Moser was to receive a certain sum whether the
building were erected, or not, with the further agreement that
Mr. Moser would be entitled to receive an additional ~um
contingent upon the erection of the building, then
page 201 ~ there is a presumption that any work done by Mr.
:Moser in furtherance of the contingency upon
which he would be entitled to receive an additional sum is
presumed to have been done under the original contract unless and until it is proven by the preponderance of the evidence that there was a meeting· of the minds of l\fr. Bott and
Mr. Moser to the contrary.
It h; submitted that the 'jury should have been so told.
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De.fen<lant's Inst-ruction D ( Granted) :
I

"'l,he Court instructs the jury that as. a matter of law the
plaintiff is not entitled to recover anyt1ing under the origi·
na] contract.''

Defend ant's I nstritction E (Granted) :
"The Court instructs the jury that le zoning ordinance
requires the proposed building to set ·bac on Hampton Boulevard to the line of the existing building· in the block, measured to the walls of the buildings, exclu 'ng steps and unenclosed porches; and also requires to be left a spac~ of ten
feet between the end of the building a d the east property
line.
'' The zoning· ordinance also requires the building to 'be
set back on Spottswood Avenue a dista ce of five feet from
the street-lot line, and requi es to be left a space
pa~;e 202 ~ between the encl of the bui ding and the north
property line of five feet.
., 'The Court further instructs the jur that if you believe
from the evidence that the plans· do not c nfrom to the abovementioned requirements, they do not co form to the zoning
ordinance.''
·

Defendant's Instruction F (Refused):
'• The Court instructs the jury that if ou believe from the
evidence that a building, if erected in ccordance with the
plans elated December 7, 1937, on the vacant lots at the
northeast corner of Hampton Bouleva d and Spotts,vood
Avenue would not substantially comply with the zoning orclinance of the City of Norfolk, you sh uld find for the def eudan t. ''
Mr. Rixey: The defendant excepts o the action of the
Court in refnsiug Instruction F on the ollowing grounds:
All the evidence in this case shows tl at the plans of December 7, 1937, were drawn by Mr. J\fo er for the purpose
of erecting an apartment building on t e northeast corner
of Hampton .Boulevard and Spottswoo Avenue, and that
Mr. Moser ]mew the lot ·and the lines tl ereof. He was also
presumed to have known the building· or inance as the same
,
affected his business, and it was his clnt.y to so
page 203 ~ draw the plans as to confor to the zoning ordinance.
0
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Inasmuch as the building could not be erected on the lot
~ithout a permit from the Building Inspector and the Building Inspect.or had no authority under the law to grant the
permit unless and until the plaintiff conformed to the zoning
ordinance, if the plans did not conform to the zoning ordinance and the building could not be erected on the lot in
accordance with such plans, the sole purpose of the plans was
to erect the huilcling on that lot, and if a building could not
be erected on that lot in accordance with the plans, then the
plans are of no earthly use to Mr. Bott.
·

It was only after the refusal of the Court to grant Instruction F that the defendant offered. Instructions G and H.
Defendant's Instruction G (Gmnted as amended after refusal
to gran.t Instruction F'):

'' The Court instructs the jury that before a building can
be erected in the City of Norfolk it is necessary that a permit
for the erection thereof be obtained from the Building Inspector of the City of Norfolk; and the Building· Im~pector
l1as no authority to grant a permit unless the plans substantially comply with the zoning ordinance, or are made to compl~t w-ith the ordinance.''
page 204 ~

Mr. Rixey: The defendant excepts to the action
of the Court in refusing Instruction G as offered
and in amending· the instruction by adding to the end thereof
the following words or are made to comply with the orilin,1mce.
It is submitted that the instruction was correct without
the said amendment, because there is no obligation, after
this case is over, on the part of Mr. Moser to make any
changes in the plans.
Defendant :s lnstru.cl'ion II ( Granted after ref'ltsal
De.f,mdant 's budruction F) :

to grant

"Tl1e Court instructs the jury that if you believe from
the evidence that both the first and second sets of plans were
drawn by :Mr. Moser for a building that it was proposed to
have erected on the lot a.t the northeast corner of Spottswood
Avenue and l-fampton Boulevard, and that neither set of plans
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was reasonably usable for the purpose or which they were
drawn, you should find for the defendan .
'· And the Court further instructs the ury that the burden
is upon the plaintiff to prove by the p eponderance of th~
evidence that the plans were reasonably usable for the purpose for which they were intended.''
page 205

r

The case was argued by ounsel. After consideration of the case, the ju y returned the following verdict: "We the Jury, find for\ the plaintiff in the
sum of twelve hundred dollars. J. A. Vap Reeth, Foreman.''
'I'hereupon the defendant moyed the C~urt to set aside the
verdict and render final judgment for
defendant, and in
the event that the Court refuses to rende final judgment for
the defendant, then to grant a new trial; 11 on the following
grounds:

thr

. That the verdict is contrary to the la

and the evidence
and without evidence to support it; that the plaintiff is not
entitled to recover anything for the reason that he has not
produced a set of plans according to wt·ch a building can
be erected within the law, on the lot fo which they were
drawn, because they violate the Zoning 0_ 1dinance of tlrn City
of Norfolk; tl!at the ver~ict is excesshre; that the Court
erred m grant.mg Instructions 1 and 2 a~ the request of the
plaintiff; that the Court err~d in refus!pg Instructions A,
C and F, offered by the defendant; and tliat the Court erred
in refusing Instruction G as offered, and mending the same.
On another day the aforesaid motion w
sel; upon consideration whereof the Court
motion and rendered final judgment for
verdict, to which action of the Court the
on the gTounds above stated.

page 206}

s argued by counoverruled the said
e plaintiff on the
efendant excepted

JUDGE'S CERTIFICA

I •.A. R. Haneke!, Judge of the Circuit Court of the City
of Norfolk, Virginia, who presided over e foregoing trial
of Philip B. Moser v. vV. M. Bott, in said ourt, at Norfolk,
Virginia, November 7 and 9., 1938, do cer ify that the foregoing is a true and correct copy and rep rt of all the evidence, all the instructions offered, amende , granted and refused by the Court, and all other inciden of the said trial
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of the said cause, with the objections and exceptions of the
respective parties as therein set forth. As to such original
l~xhibits introduced in evidence, as shown by the foregoing
report as are not copied in said report, to-wit: Exhibit ::l
(first plans), Exhibit 4 (2nd plans), Exhibit 5 (sketch), Exhibit 7 (bill), Exhibit 9 (check), Exhibits 10, 11, 12 & 13
(bids), Exhibit 14 (blueprint), Exhibit 15 (plat), Exhibit
A-3 (specifications) and Exhibit A-4 (Zoning Ordinance),
which have been initialed by me for the p~rpose of identification, it is agreed by the plaintiff and defendant that they
shall be transmitted to the Supreme Court of Appeals aA a
part of the record in this cause in lieu of certifying to the
Court copies of said exhibits.
And I further certify that the attorney for the plaintiff
had reasonable notice, in writing, given by counsel for the
defendant, of the time and place when the f oreg·oing report
of the testimony, exhibits, instructions, exceppage 207 ~ tions and other incidents of the trial would be tendered and presented to the undersigned for signature and authentication.
Given under my hand this 23d day of December, 1938,
within sixty days afte1· the entry of the final judg·ment in
sajd cause.
ALLAN R. HANCKEL,
Judge of the Circuit Court of ,the
City of Norfolk, Virginia.
A Copy-Teste:
ALLAN R. HANCKEL, Judge.
CLERK'S CERTIFICATE.

I, Cecil M. Robertson, Clerk of the Circuit Court of tl1e
City of Norfolk, Virginia, do certify that. the foreg·oing report of the testimony, exhibits, instructions, exceptions and
· other incidents of the trial in the case of Philip B. Moser v.
W. M. Bott, together with the original exhibits therein referred to, all of which have been duly authenticated bv the.
,Judge of said Court, were lodged and filed with me as Clerk
of the said Court on the 23rd day of December, 1938.
. CECIL M. ROBERTSON,
Clerk of the Circuit Court of the
City of Norfolk,. Virginia.
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The following is the noti of the Appeal and
for the record filed herein o the 23rd day of De-

cember, 1938.

In the Uircuit Court of the City of

.i:

orfolk, Virginia ..

Philip B. Moser
v.
Walter M. Bott.

NOTICE OF APPE

I.

To Mr. E. D. Herbert,
Attorney for Philip B. :Moser:

PL:mASE TAKE NOTICE that on e 23rd day of Decembc~r, 1938. at 9 :30 o'clock A. M., or a soon thereafter as
we may be heard, in the courtroom of e Circuit Court of
the City of Norfolk, Virginia, the unde signed wil1 present
to Hon. A. H. Hanckel, Judge of the s id court, who presided over the trial of the above-mcntio ed case in the Circuit Court of the City of Norfolk, Virgi 1ia, on November 7
& 9, 1938, the stenographic report of the estimony and other
incidents of t.Jrn trial in the above case, to be authenticated
a ncl verified by him.
And also tliat the undersigned will, at the same time and
place, request the Clerk of the said Co rt to make up and
deliver to counsel a transcript of the r cord in the abow~entitled cause for the purpose of present ng the same with a
petition to the Supreme Court of Appea s of Virginia for a
writ of error and supersedeas therein.
\VALTER M.
By R.IXEY & RI

Service accepted this 22 day of Decem
. HERBERT,
for the Plaintiff.

page 209 } Virginia:

In the Clerk's Office of the Circuit C urt of the City of
Norfolk, ou the 31st day of December, in he year, 1938.
I. Cecil M. Robertson, Clerk of the Ci cuit Court of Oitv
of Norfolk, clo ce·rtify that the foregoing s a true transcript
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of the record in the suit of Philip B. Moser, plaintiff, against
Walter M. Bott, defendant, lately pending in said court.
I further certify that the same was not made up and completed and delivered until the plaintiff had received clue notice thereof, and of the intention of the defendant to apply
to the Supreme Court of Appeals of Virginia for a writ of
error and supersedeas to the judgment therein.
I do further certify that the defendant has given and filed
in my office a suspending and supersedeas bond, with Globe
Indemnity Company, as surety in the penal sum of Seventeen Hundred ($1,700.00) Dollars, conditioned as required
for a supersedeas in section #6351 of the Code of Virginia.
Teste:
CECIL M. ROBERTSON, Clerk.
By MARGUERITE R. GRONER, D. G.
},ee for Transcript, $21.25.
A Copy-Teste:

M. B. WATTS, C. C.
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