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IN THE

Stipreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2303

THE BANK OF RUSSELL COUNTY, A CORPORATION,
AND VICIE G. WALKER, ADMINISTRATRIX OF
THE ESTATE OF GEORGE J. WALKER, DECEASED,
versus

A. T. GRIFFITH AND ERMA~ ELLEN GRIFFITH.

2•

*PROCEEDINGS IN THE LOWER COURT.

This suit was instituted by petitioners in the Circuit Court
of Rus~ell County, ha.ving· as its object to set aside the deed
from A. T. Griffit.h to A. T. Griffith and Erma Ellen Griffith,
dated on August 5th, 1938, .conveying a certain law library
and equipment, and to subject said law library to the payment of petitioners' debts.
The Judge of the Circuit Court of Russell county transferred the cause to the Circuit Court of ·washing-ton county
for reasons set forth in the order transferring the cause.
The Circuit Court of Washington county set aside the deed
in response to the prayer of petitioners, but decreed that
Erma Ellen Griffith, one of the defendants was entitled to
the lien of two c.ertain deeds of trust which she alleged t.o
have satisfied.
-
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*ASSIGNMENT OF ERROR.

The court erred in its decree entered on November 29th,
1939, in which the court decreed that Erma Ellen Griffith
has a valid lien in the library and fixtures of A. T. Griffith
in litigation in this suit, in the principal sum of Five Hundred
Fifty ($550.42) Dollars and Forty-Two Cents.

4* *THE QUESTION INVOLVED IN THIS APPEAL.
There is only one question involved in this case :
Can the daughter of a prac.ticing lawyer, the daughter not
being· qualified to practice law, collect her father's fees and
with the proceeds thereof discharge her father's debts, and
by having said debts assigned to her, defeat the claims of
bona fide creditors of the father1

5*

*To the Honorable Judges of the Sitprenie Court of
.Appeals of Virginia:

Your petitioners, The Bank of Russell County, a corporation organized and doing business under the laws of the State
of Virginia, with its principal place of business at Cleveland,
Russell county, Virginia, and Vicie G. Walker, Administratrix of the estate of George J. ·walker, deceased, complain
to your Honors tba.t. they are aggrieved by a final decree of
the Circuit Court of VVashing1:.on County, entered on November 29th, 1939, in a certain chancery cause pending therein,
wherein petitioners were complainants, and A. T. Griffith
and Erma Ellen Griffith were respondents. A transcript of
the record in said ca.use is presented herewith from which the
following facts will appear:·
On the 14th day of January, 1937, your petitioner, The
Bank of Russell County, was awarded a judgment in the Circuit Court of Russell County against A. T. G-riffith for the
principal sum of $750.00, ten per cent attorney fee, and costs.
This judg1nent is subject to the followin~ credits, to-wit: December 19, 1936, $200.00; March 5, 1937, $329.50; December
18, 1937, $42.50 ; June 28, 1938, $32.50. This judgment was
duly docketed and various executions issued thereon from
time to time.
At the September, 1937, term of the Circuit Court of Russell County, your petitioner, Vicie G. Vvalker, Administrat~ix
of the estate of George .T. Walker, deceased, was awarded a
judgment ag·ainst A. T. Griffith for tl1e principal sum of
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$850.00, with interest from the 18th day of September, 19~2,
ten per cent attorney fee and costs. This judgment was duly
docketed and various executions issued thereon from time
6"" to time, and °is subject to a credit of *$32.50 as of tTuue
28th, 1938.
The defendant, A. T. Griffith, is a practicing attorney, ancl
has been for a long period of years. The other defendant,
Erma Ellen Griffith, is also a practicing· attorney in the
State, a.nd has been legally qualified to practice her profession
since the September, 1938, term of the Circuit Court of Russell county, at which time she was admitted to practice (Record, page 16). She passed the State Bar examinations held
in Roanoke, Virginia, during the month of June, 1938, and
received notice from the State Board of Law Examiners that
she had passed her examinations on July 23rd, 1938 (Record,
- page 16). Erma Ellen Griffith is the daughter of A·. T.
G1iffith.
Several years prior to the date of petitioners' judgments
the defendant, A. T. Griffith, executed two deeds of trust Ol,].
his law library and all equipment therein to. secure certain
· debts (&cord, pages 33, and 35). On May 21st, 1938, Mr.
J. H. A. Smith was the beneficiarv under both of these trust
deeds.
·
On December 20th, 1937, the defendants, A. T. Griffith and
Erma Ellen Griffith, cnt.erecl into a coi1tract of employment
with one, Madge Mutter, whereby they undertook to represent
Mutter in the prosecution of a damage suit for a contingent
fee (Record, page 30). During tl1e same period they were
also representing W. ,J. Griffith and Ellen Griffith in certain
damage suits on fl contingent fee basis (Record, page 23).
On or about May 21st, 1938, the Madge Mutter case was
settled out of court. and Erma Ellen Griffith received all of
the fee, being $440.21. Out of this amount she paid ,T. H. A.
Smith the sum of $400.00 to be applied on his debts secured
by his two deeds of trust. Later, on A.ug-ust 9th, 1938, the J.
H. A. Smith debts were discharged in full by Erma Ellen
· Griffith out of funds received bv her as a fee in the ,v. ,J.
7• and Ellen Griffith cases, *and j. H. A. Smith asshmed to
Erma Ellen Griffith the lien of 11is two trust deeds.
g,i;,

*.ARGUMENT.

In so far as counsel for petitioners has been able to learn
from his investigations of the authorities, the question involved in this case has never been before the courts in this
State prior to this time.

4.
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The Judge of the trial court wrote an opinion in this case
which was not filed in the papers in the cause. However, the
Court has very kindly furnished counsel in the case copies
thereof. In order that this Court mav have the benefit of the
trial court's reasons for his decision, his opinion is set out
in full as follows:
'' This case was transferred from the Circuit Court of Russell County to the Circuit Court of ·washington County. It
was argued and submitted on August 24th, 1939, at which
time the court took it under advisement.
''The case is not free from difficulty.
'' My conclusions are, 1st, that Miss Griffith paid for the
deed of trust with her own money-not being licensed at the
time to practice law, she was not entitled to receive the money
as fees for legal services and I do not know that she claim!
to have so received it. The record suggests that she must
be a very intelligent and competent young woman. Her
father had the right to pay her reasonable compensation for
services rendered to him and from the evidence before me
I cannot say that the amount paid was unreasonable and she
is not being prosecuted for practicing law without a license.
The substance of the transactions between her father and
herself by which she received the money is not as bad as
the form given to the tranRactions. I think she must be considered a purchaser for value of the deed of trust and entitled to the hen~fit of its lien on the articles therein described.
"2nd, That both defendants must or at least should have
known that executions had been, and were being, issued for
the purpose of getting a lien on individual property of A.
T. Griffith, and the effect of the conveyance from A. T.
G-riffith to his daughter and himself as partners, was to
evade such an execution. Miss Griffith does sav that there
was no execution out at the time of the conveyance and
that she did not at t.he time know that an execution had
expired just a few clays before. There is nothing to indicate that she either tried or wanted to know anything about
such circumstances, nothing to show that she made
9* *such inquiries as any ordinary good faith purchaser
would or should have made. And while I have already
held that she was a purchaser for value of the deed of trust
lien on the goods is nothing to show Umt she paid anything
at all for tit.le, as partner, to said goods. She paid valuable
consideration for the lien, but there was no consideration,
as far as I can see from the evidence, for the conveyance of
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title to the partnership. So far as A. T. Griffith's creditors
·are concerned it was a voluntary conveyance. The conveyance from A. T. Griffith to Griffith & Griffith is inequitable and
illegal in so far as these complainants are concerned and
should be set aside as to them, unless defendants will in
some proper way recognize complainants' equity in said
goods. ( A man must be just to his creditors before being)
(_ generous to his. daughter, ilf o~ris v. Peterson, 170 Va. 516.
But any P.Xecut10n or other hen that may be placed upon
the property will be subject and subordinate to the lien of
the deed of trust held and owned by Miss Erma Griffith.
"In reaching the above conclusion I have had in mind the
·· following principles of law:
'' 'The proof in cases of this character must be clear,
cogent and convincing.'
" 'The charge of f rand is one easily made and the burden
of proving it rests on the party alleg·ing its existence. It
may be proved not only by positive and direct evidence, but
by showing facts and circumstances sufficient to support the
conclusion of fraud. But, however shown, the proof mnst be
clear and convincing·, and such as to satisfy the conscience
of the chancellor, who should be cautious not to lend too ready
an ear to the charge.'
'' 'Fraud is not to be assumed on doubtful evidence, or
circumstances of mere suspicion. It must be clearly and
distinctly proved. The law never presumes fraud, but the
presumption is always in favor of innocence and.honesty.'
'' 'A fraudulent intent concurred in by both grant.or and
grantee always vitiates a conveyance.'
'' 'Relationship is not a badge of fr~ud, and there is no
law which forbids persons standing· in near Telationship of
consanguinity, affinity, or bm;iness, from dealing· with one
another, or which requires them to conduct their business
with each other differently from the manner in which they·
deal with other persons, though when fraud is charged their
dealings with each other will be closely scrutinized, as they
may strengthen a· presumption arising from other circum. stances.'
" 'The relationship of the parties (father and ~on) and
insolvency of the grantor, do not of themselves constitute
badges of fraud and relieve the creditors from proving the
charges of fraud set. up in their pleadings'. Hutcheson v.
Savings Bank, 129 Vn. 281, 289-90, and cases cited."
1. "The deed to the partnership was voluntary, i.f not
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fraudulent, and should be set asi_de-unless the parties of
their own accord in some way cotTect its illegal effect.
10*
*2. '' Miss Erma Griffith has a. lien by virtue of the
deed of trust purchased from J. H. A. Smith which is
prior to any lien complainants can now acquire by execution
or otherwise. ''
'' A decree may be entered accordingly.''

It will be observed that the lower court reached the conclusion that Erma Ellen Griffith, not being licensed to practice law, was not entitled to receive the money from Madge
Mutter as a fee for legal services, and tb,en went on to state,
"and I do not know that she claims to have so received it".
It is quite true that she claimed she was not practicing law
at the time she was supposed to have earned her fees, saying
that she was merely "working" for Madge Mutter. What
does any lawyer do except work for his ·client f It is for the
court to say whether or not she was practicing law, in the
light of her contract of employment, and taking into cqnsideration her own statement as to what ''work'' she did.
On pag·e 30 of the record is to be found a. copy of her contract
of employment with Madge Mutter, introduced by the defendants:
"Witnesseth, tha.t whereas the party of the first part received certain injuries in an automobile accident, and there
is contemplated the institution and proseeut.ion of a suit or
suits for injuries received;
''Now, therefore, for and in consideration of the saicl parties of the second part (A. T. Griffith and Erma Ellen Griffith)
looking after and attending to any and all matters which
are deemed necessary in the protection of the plaintiff's inter~st in t.he said handling of the said claim or claims, the
said party of the -first part agrees to pay the said parties of
the second part one-fourth of any and all recoveries had
and realized thereon.''
Then on page 17 of the record will be found Miss Griffith's
own statement as to what "work" she did:
Q. Now, getting back to the Madg·e Mutter contract, what
was that for?
A. For all serviceR I rendered to her.
Q. In what wav?
11 •
*A. She, at that time had a case against-I forp:et the
name of the Insurance Company, but it was one Mr.
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Powers driving a Taxi Cab had been negligent. Daddy and
I had a contract for 25% of the recovery.
Q. What was the date of that con tract?
A. December, 1937.
Q. You had not passed the Bar at that time, had you?
A.. No. I didn't d.o anything in that case that I had to pass
the Bar to do. · I looked up th~ law and worked on the theory
of the case, and I worked up some of the evidence, but the
actual drawing up of the papers, that was under Dadd1.'s
name.
Q. Wben did you collect that money?
A. Some time in the spring. I believe it was in April or
May.
Q. How much fee did you all get in that caset
A. Well, I think the whole thing was $440.00.
Q. Did you get all the fee in that case?
A. No, Daddy and I had a joint contract.
Q. Did you pay all that fee on this judgement?
A. No, I didn't get all the fee. Daddy and I had a settlement in reg·ards to that. I am not sure about it, but I know
I got that much of it out of that case. Daddy and I together
were to get one-fourth of the recovery.
Q. Was $440.00 one-fourth of the recovery?
A. I think it was.
Q. So you got all the fee in that case?
A. Yes, I paid it to Mr. Smith.

J. H. A. Smith states, page 23 of the ·record, that Erma
Griffith turned over to him a check for $440.21 from Madge
Mutter, that he credited his notes on A. T. Griffith with. the
sum of $400.00, and then gave to Erma Griffith his check for
the sum of $40.21.
12•
*So it appears that Erma Griffith entered into a contract to prosecute a suit for Madge Mutter. She worked
up some of the evidence. She looked up the law and worked
on the theory of the case. .And
SHE GOT ALL THE FEE.

In this connection the attention of this Court is called
to the Rules for the Integration of the Virginia State Bar
.Adopted and Promulgated by the Supreme Court. of Appeals
of Virginia, October 21st, 1938, .A.mended February 17th,
1939.
The lower court's opinion stated that her father had the
right to pay Erma Griffith a reasonable compensation for
services rendered to him, and that from the evidence the
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court could not say that the amount paid was unreasonable~
There is not a line of evidence in the cause to indicate that
Erma Griffith was ever working for her father, or employed
by him. She has never.claimed that she was working for her
father. She claims that she was working for Madge Mutter
under the contrac.t on exhibit in this case, and she filed said
contract in the case to bolster up her contention that she was
employed by and working for Madge Mutter. A.nd, if she
had been working for her father in the Madge Mutter case, as
a sort of piece worker, if any compensation could ever be
deemed unreasonable, it would seem that the entire fee received by her would be unreasonable. -Counsel for petitioners
-submits that an arrangement of this sort would be another
cas~ --~----·
of the tail
wagging the dog. _
~- - - -~~-------- ----~
*AUTHORITIES.

---

I~

I/

The Century Dictionary-

I

Quoted with approval in El-iason v. Wilb?rn, 68 A. L. R.
350:

Definition of Fraud: An act or course of deception practiced with the view of gaining a wrong or unfair advantage;
deceit; trick; au artifice by which the right or interest of another is injured.
23

Am. Jur.-753:

'' The term 'fraud' is used in various ·senses, and fraud
assumes so ma.ny different degrees and. forms tha.t courts
are compelled to content themselves with comparatively few
general rules for its discovery and defeat, and allow the
facts and circumstances peculiar to eacl1 case to bear heavily
on the conscience and judgment of the court or jury in determinin~; its presence or abRence. In fact the fertilitv of
man's invention in devising new schemes of fraud is so great
th~t courts have. always declined to define it, reserving to
themselves the libertv to deal with it nndor whatever form it
may present itself.".,
·
27 (;. ,J. 422:
,Wagf,s or Earnings of Debtor.

"It has been said that a debtor is not bound to apply the
proceeds of his labor to the benefit of bis creditors, leaving

'
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his family to suffer want. However, he may not use the duty
to support his wife and children as a cover for fraud against
creditors; such use it is said 'perverts an abstract pious purpose into a concrete iniquitous device'. Hence wages or
earnings of a debtor assigned by him after they have become
due, without consideration, or with infant to hinder, delay,
or defraud creditors, may be reached by them in equity, like
any other chose in action, if they are not ex~mpt from the
claims of creditors.''

Lind v. Johnson, 119· A. L. R. 943:
Olson, Julius, J., J.: .
''The fraud is one work, the steps to accomplish it
14* * are various.''

Penn v. Whitehead, 58 Va. 503.
Moncure, P.:
''Now I take it to be a sound principle of law, that by no
agreement or arrangP.ment between husband and wife alone
founded on no valuable consideration, can the profits of the
future lnhor of either of them. much less of the husband alone,
be secured to the use of them, or either of them or their
family, in exclusion of the claims of their creditors, existin~
at the time such agreP.mcnt or arrangement is made; and
any such agTeement or arrangement. ·entered into for the
purpose of having tl1at. effect, would be a mere contrivance
to hinder, dela.y and defraud creditors, and would be null
and void as to such creditors, according to the true intent
and meaning, if not the literal terms, of the statute. No one
will contend that such profits can thus be secured to the husband alone in exclusion of the claims of his creditors. Nor
can they any more be thus secured to the use of his wife or
family, at least in exclusion of the claims of his existing
creditors; for a husband ,,rho is not indebted, or who provides amply for the payment of l1is present debts, may make
a voluntary deed for the benefit of his wife and family in exclusion of the claimR of his future creditors, because the
deed being recorded as required by the registry law·s~ is no.
tice to the world; and pPrsons afterwards crediting the husband, do it in subordination to the rights created by the deed.
A man who is without the means of paying his debts, is
morally bound to do aU he honestly can to acquire such means,
and honestly to devote all tlw profits ~f his future 1ahor to
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the payment of his debts. To be sure the law cannot, or
doe~ not, compel a man, in advance, to labor for his creditors.
And if he chooses to be so dishonest as to idle or give away
his time, rather than labor for the means of paying· his debts,
the law cannot, or does not, attempt to prevent it. But if
he does labor and make any profit for himself, or his wife
and faniily, which is the same thing, his creditors may subject it to liability for the payment of their claims. Husband
and wife are one in law, and he is bound, morally if not
legally, to support her and the rest of his family. In laboring for them he labors in effect for himself. Every benefit
secured to them is a benefit, incidentally, secured to himself.
And as the law will not allow him directly to secure the profits
of his future labor to himself, in exclusion of the claims of
his creditor, it will not allow him, indirectly, to do the same
thing, by securing such profits to his wife or family; at least
quoad his existing creditors.''
15*

*Boggess v. Richards' Admr., et al. (W. Va.), 20 S.
E. 602.

Dent, J.:
''From these and other numerous authorities examined,
there can be no other conclusion reac.hed than that if a man
skilled in any employment does business in her name with
the ~apital furnished. by his wife, and larg·e profits over and
above the necessary expenses of the business, including the
support of himself and wife, and family, accrue therefrom,
owin~ to his skill and experience, and he turns such profits
over to his wife or invest them in property for her, a court
. of equity will treat such arrangement as fraudulent, and will
make an equitable distribution of such profits between the
wife and existing· creditors of the husband. Not that the
wife is guilty of any aet.ual fraud, but her hand, be it ever
so chaste, is polluted by receiving· as a g·ift from her husband
the funds which be is endeavoring to fraudulently conceal,
under the cloak of her separate property, from the searching
eyes of liis creditors.''
In view of all the facts and circumstances in this case
counsel for petitioners very earnestly submits that this court
should hold the sums pa.id to J. H. A. Smith by Erma Ellen
Griffith, and amounting to the sum of $550.42, to be voluntary
gifts from A. T. Griffith to his claug·hter, and made for the
express purpose of perpetrating a fraud on petitioners.
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Wherefore, your petitioners pray that an appeal may be
awarded theni, to that part of the decree complained of and
entered on November 29th, 1939; and your petitioners further
state that, if a.n appeal is granted them in this case, they
will adopt this petition as their opening brief.
Respectfully submitted,
THE BANK OF RUSSELL COUNTY,
a Corporation,
VICIE G. ·wALKER,
Administratrix of the estate of George ..
J. Walker, deceased,
By J.E. DUFF, Counsel.
16*

•Virginia,
Russell County, to-wit:

I, J. E. Duff, an attorney at law practicing· in the Supreme
Court of Appeals of Virginia, do hereby certify that, in my
opinion, there is error in the decree complained of in the
foregoing petition, and that the same should be reviewed by
the Supreme Court of Appeals of Virginia ; and I further
certify that a copy of the f oreg·oing petition was mailed to
S.. H. Sutherland, Attorney at Law. Clintwood, Virginia,
counsel for A. T. Griffith and Erma Ellen Griffith, on the 16t.b
dav of March, 1940.
Given under my hand this 16th day of March, 1940.
J.E. DUFF,
Attorney,
Lebanon, Va.
Received March 16, 1940.

P. W. C.
April 5, 1940. Appeal awarded by the court. Bond $300.
M. B. W.
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v{EC~RD
The Bank of Russell County, a corporation, and Vicie G.
Walker, Administratrix of the estate of George J. Walker,
deceased, Complainants,
v.
A. T. Griffith and Erma Ellen Griffith, Defendants.

BILL.
BE IT REMEMBERED, that l1eretofore, to-wit, on the 6th
day of October, 1938, in the Clerk's Office of the Circuit Court
of Russell County, Virginia, came the complainants The Bank
of Russell County, a corporation, and Vicie G. Walker, Administratrix of the ·estate of George ,J. Walker, deceased, by
counsel, and filed their hilt of complaint against the defendants A. T. Griffith and Erma Ellen Griffith, which bill of complaint is in the following words and figures, to-wit:
To the Honorable Alfred A. Skeen, Judge:
Your complainants, The Bank of Russell County, a corporation organized and doing business under the laws of the State
of Virginia, with its principal place of bn~ineg~ situated at
Cleveland, in Russell Count~r, Virginia, and Vicie G. Walker, Administratrix of the estate of George J. Walker, decensed, respectfully show unto your Honor as follows:
That your complainant, The Bank of Russell County, on
the 14th day of ,January, 1937, obtained a judg·ment in the
Circuit Court of Russell County, Virginia, against
page 2 ~ the defendant A. T. Griffith in tye principal sum of
Seven Hundred Fifty Dollars, with interest at the
rate of six per centum per annum from the 3rd day of December, 1936, until paid, and ten per cent as and for attorney's fees, and $9.85 costs, to which latter sum there ha~
since ac-0rued the additional sum of $3.00 costs on account of
four ex()cutions which have issued lw the clerk of said court.
This judgment is subject to the following credits: December 19. 1936, $200.00; March 5th, 1937, $329.50; December
lR, 1937, $42.50; June 28, 1938, $32.50. Various executions
· have been issued on said judgment directed to the sheriff of
R.ussell County, Virginia, all of which have been returned
marked ''No property found''. An execution is now in the
hands of said sheriff. An abstract of this judgment is here-
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with :filed along· with this bill, marked ''Exhibit Judgment
A'', and asked to be read and treated as a part of this bill.
That your complainant Vicie G. Walker, Administratrix
of the estate of George J. Walker, deceased, on the 1st day
of October, 1937, obtained a judgment in the Circuit Court
of Russell ·County, Virginia, against the defendant, A. T.
Griffith, for the principal sum of Eight Hundred Fifty Dollars, with interest thereon at the rate of six per centum per
annum from the 18th day of December, 1932, until paid, and
ten per cent as and for attorney's fees, and $13.70 costs on
account of three executions issued by the clerk of said court
which said executions have been returned by the sheriff of
Russell County to whom they were directed marked ''No property found". An execution is at this time in the hands of .the
sheriff of Russell County. An abstract of this judg·ment is
filed along with the bill in this ca.use, marked "Exhibit.
Judgment B ", and asked to be read and treated as a part of
this bill.
page 3 ~ The judgmeuts set out above are yet due and unpaid, with the exception of the credits noted.
That while so indebted to your complainants as set forth
above, the said A. T. Griffith, with the object and intent to
prevent your complainants from realizing anything· from the
said A. T. Griffith's property, conveyed by deed dated on the
5th day of August, 1938, to Griffith and Griffith, an alleged
partnership purporting to be composed of the said A. T.
Griffith, and the defendant, Erma Ellen Griffith, the latter being a daug·ht.er of the said A. T. Griffith, all of his property
which might be subject to execution, as follows, to-wit: '' All
that certain law library equipment, supplies, typewriter,
typewriter desk, office desk, sixty-three boocase sections, nine.
bases, nine tops, three filing cabinets, one iron safe, all chairs,
and all books of every nature and kind, all situated in the
Jenks & Ketron Building, Lebanon, Virg-inia' '. A certified
copy of said deed is herewith filed along with this bill, and
is asked to be read and treated as a part hereof. Said deed
is now a matter of record in the Clerk's Office of R.usseJ1
County, ·virginia, in Mii:::cleancou8 Lien Book No. 3, at page
135.
Your complainants alleg·e and charge that no consideration
whatever passed from the said I~rma Ellen Griffit11, or the
said alleged partnership of Griffith and Griffith to the ~mid
A. T. Griffith, for the said deed; that the same was made to
hinder, delay and defraud your complainants; and that they
are entitled to have the said deed set aside and the property
therein embraced subjected to the payment of your complain-
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ants' said judgments. In tender consideration whereof, and
forasmuch as your complainants are remediless in the premises save by the aid of a court of equity where m~tpage 4 ~ ters of this kind are alone and properly cognizable,
your complainants pray that the aforesaid A. T.
Griffith and Erma Ellen Griffith may be made parties defendant to this bill; that they be required to answer the several
statements thereof, but not under oath, answer under oath being hereby expressly waived; that the deed mentioned above
be Het aside as fraudulent and void; that the property embraced in it, or so much thereof as is necessary to satisfy
complainants' claims be sold and the proceeds applied to
.complainants' claims; and that all such other, further and
general relief may be afforded your complainants as the nature of their case may require or to equity shall seem meet.
And your complainants will ever pray, etc.
THE RANK OF RUSSELL COUNTY,
a Corporation,
VICIE G. WALKER,
Administratrix of the Estate of George
J. Walker, Deceased,
By Counsel.
:r. E. DUFF,
Counsel.
Said bill is endorsed as follows :
"Filed Oct. 6, 1938, Grady ,Jessee, D. Clerk.
''1938, 2nd October Rules: Bill filed, process returned
executed on defendants and D. N.
'' 1938, 1st November Rules : Bill taken for confessed and
cause set for hearing.''
page 5 ~

EXHIBIT COPY OF DEED.

A. T. Griffith
to
Griffith & Griffith

AGREEMENT. .
This ag-reemeut made and entered into this the 5th day of ,
August, 1938, by and between A. T. Griffith, party of the first
pa rt and GRIFFITH & GRIFFITH, a partnership composed
of Erma Ellen Griffith and A. T. Griffith, party of the second
part;
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WITNESSETH, tha.t for and in consideration of the provisions of the agreement of partnership between Erma Ellen
Griffith and A. T. Griffith, and the further consideration
deemed valid, the receipt whereof is hereby acknowledged, the
said party of the first part does here by sell, assign, set over,
and deliver the possession of all that certain law library,
equipment, supplies, typewriter, typewriter desk, 63 bookcase
sections, 9 bases, 9 tops, 3 filing cabinets, one iron safe, all
chairs, and all books of every nature and knidJ all situate
in the Jenks & Ketron Building, Lebanon, Virginia, in the
County of Russell Virginia, to the law firm of GRIF·FITH &
GRIFFITH.
Witness the following signature and seal:
A. T. GRIFFITH (Seal)

State of Virginia,
·County of Russell, to-wit:
I, Grat Jessee, a nptary public in and for the county aforesaid in the State of Virginia, do hereby certify that A. T.
Griffith, whose name is signed to the foregoing writing bearing date on the 5th day of A.ugust, 1938, acknowledged t~e
.
same before me in my county and state aforesaid.
page 6 ~ Given under my hand this the 5th c1,ay of August,
1938. :My commission expires on the 4th day of
May, 1942.
GRAT JESSEE,
Notary Public.
Virginia:
.County of Russell, to-wit:
In the Clerk's Office of the Circuit Court of the County
and State aforesaid, the 5th clay of Aug1.1st, 1938, at 2 :30
o'clock, P. l\L, the foregoing· writing was presented and admitted to record, and together with the certificate of acknowledgment recorded.
Teste:
WILLIE A. COMBS, D. Clerk.
A copy Teste:

GR..A. DY JESSEE, D. Clerk.
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EXHIBIT JUDGMENT ''A''.

Virginia:

In the Circuit Court for the Countv of Russell December
Term, 1936...
The Bank of Russell County, a corporation, Plaintiff,
versus
A. T. Griffith & Maude L. Griffith, Defendants.
Judgment in favor of the plaintiff against the defendants for the sum of $750.00 and 10% attorney's fees
$750.00
With interest thereon at the rate of six per centum
per annum, from December 3, 1936 until payment.
And the costs of suit
$ 1.2.85
Total
$
page 7 } Subject to credit, viz: 12-19-35 $200.00; 3-5-37
$329.50; 12-18-37 $42.50; 6-28-38, $32.50.
A Fieri Pn.cias issued from the Clerk's Office of said
Court on the 6th day of October, 1938, returnable to the second Dec. Rules thPreafter. directed to the Sheriff of the
County of Russell who hath made return thereon in the words
and figures following, to-wit:
·

This .judgment was duly docketed in the Clerk's Office of
the Circuit Court of the County of Russell on the 14th day of
.January, 1938. ,Judgment Docket No. 15 page 153.
GRADY JESSEE, D. Clerk.
Teste:
GRADY JESSEE, D. Clerk.

J. E. DUFF, p. q.

Bank of Russell County v. A. T. Griffith, et al.

17

EXHIBIT JUDGMENT ''B''.
Virginia:
In the Circuit Court for the County of Russell September
Term, 1937.
Vicie G. Walker, Administratrix of the Estate of George J.
Walker, deceased, Plaintiff
versus
A. T. Griffith, Defendant.
Judgment in favor of the plaintiff against the defendant for the sum of $850.00,
$850.00
With interest thereon at the rate of six per cent per
annum from December 18, 1932 and 10% attorney's Fees, until payment
page 8 ~ Ai1d the cost of suit
$ 15.95
Total
$
Subject to credit, viz. : June 22, 1938 $32.50.
A Fieri Facias issued from the Clerk's office of the
said Court on the 6th day of October, 1938, returnable to the
2d Dec. Rules thereafter, directed to the Sheriff of the county
of Russell who hath made return thereon in the words and
·figures following, to-wit:
This judgment was duly docketed in t.he Clerk's office of
the Circuit Court of the County of Russell on the 2d day of
October, 1938. Judgment Docket No. 15 page 181.
GR.A.DY JESSEE, D. Clerk.
Teste:
GRADY JESSEE, D. Clerk.

J. E. DUFF, p. q.
ANSWER.
The joint and separate answer of Erma Ellen Griffith, A.
T. Griffith, and the partnership of Griffith & Griffith, to a
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bill of complaint exhibited against them in the Circuit Court
of Russell County, Virginia, hy The Bank of Russell County,
and Vicie G. Walker, .A.dministratrix of the estate of George
J. Walker, deceased.
For answer to the said bill of complaint, or so much thereof
as they are advised that it is material that they should answer, answer and say:
That it is true as alleged in the said bill of complaint that
The Bank of Russell County recovered a judgment on J anuary 14th, 1937, against A. T. Griffith for the sum
page 9 t of $750.00 with interest from December 3rd, 1936,
and $9.85 adjudged costs, but here denies the charge
that there was recovered a judgment for 10% attorney's fee
on the said sum and here avers that the said judgment is
for the said sum subject to a credit of $200.00 as of December
19th, 1936, as will more fully appear from a certified copy
of the order entered in the said action, herewith filed, marked
''Exhibit Order'' and pr~yed to be read along with and
treated as a part hereof..
Your said respondents here a.ver that judgment was only
recovered for the unpaid portion of the said indebtedness,
to-wit: $550.00 and costs, and an additional 10% of said sum.
Your said respondents here admit that the said judgment
is subject to the additional credits of $329.50 as of March
5th, 1937, a credit of $42.50 as of December 18th, 1.937, and
a credit of $32.50 as of June 28th. 1938, but here deny that
the aforesaid constitute all of the eredits to which the judgment. creditor is entitled, and here aver that on the . . . . day
of .......... , 1938, by order entered in the garnishee proceeding of The Bank of Russell County v. A. T. Griffith and
J. C. Hawkins, Garnishee, the· snid The Bank of Russell
County recovered a judgment for an additional $50.00 which
was due and payable by the said J. C. Hawkins to the said
A. T. Griffith, and which said sum was paid to ,J. E. Duff, as
attorney for the said The Bank of Russell County, and which
said sum the said ,J.E. Duff as such attorney has not credited
thereon, a certified copy of which said order is herewith filed,
marked "Exhibit Order No. 2" and prayed to be read along
with and trea.ted as a part hereof;
Your said respondents here admit that Vicie Walker, Ad..
ministratrix of Jeorge J. ,valker, deceased, recovered a judg.
ment. against A. T ..Griffith for the sum of $850.00
page 10 t with interest thereon anrl certain costs and attorney's fee, but here deny the char~e that the said
· entire judgment is unpaid, and here aver that tl1ere was
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paid to J.E. Duff as attorney, and who was acting as attorney for both Vicie Walker, Administratrix, and as attorney
for The Bank of Russell County, the sum of $50.00 by Ed
Garrett for A. T. Griffith ; the sum of $50.00 was paid to him
by J. C. Hawkins for the said A. T. Griffith, yet the said ,T. E.
Duff as such attorney has applied only one of the said payments as a credit on the judgment. of The Bank of Russell
County, along with the sum received from the Treasurer of
Russell County, and has likewise failed to apply the said
collection a.s a credit upon the judgment of the said Vicie
Walker, Administratrix, and one of which said judgments
has been reduced by said mentioned sum of an ·additional
$50.00;
Your said respondents l1ere admit that on the 5th day of
August, 1938, that A. T. Griffith assigned, set over and
transferred certain personal effects to the partnership of
Griffith & Griffith, which was composed of Erma Ellen Griffith
and A. T. Griffitl1, but here deny the charge that the said
transfer was made to prevent his creditors realizing upon
their judgments, and further here 'deny the charge that the
said transfer wa.s without consideration, and here aver that
the said assignment and transfer was bona fide, and for
value;
Your said respondents further aver that at the time of the
said transfer of said personal effects- to the said firm of
Griffith & Griffith by the said A. T. Griffith, there were in
existence two certain deeds of trust upon said effects aggTegating $580.00 which was unpaid, and constituted a valid
lien thereon, and in consideration of the said Erma Ellen
Griffith as-suming and paying- off of the said menpage 11 ~ tioned sum and agreeing to a transfer of the said
effects to the partnership the said A. T. Griffith
transferred and assigned his equity in said properties to the
said firm of Griffith & Griffith;
Your said respondents would further aver that in conipliance with the said agreement, the said Erma Ellen Griffith
did on the 9th day of August, 19'38, fully complete her payment and purchase of the aforesaid deeds of trust, and the
liens represented therein, as will more fully appear from a.
certified copy of said deeds of trust and assignments, herewith filed marked ''Ex11ibit Trust Deed No. 1" and ''Exhibit Trust Deed No. 2" which are prayed to be read along
with and treated as a part hereof;
Your said respondents here deny each and every charge
contained in the complainants' biH of complaint, not herein
before admitted or explained.
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And now having fully answered, your respondents pray
to be hence dismissed with tbeir reasonable costs in this behalf expended. ·
GRIFFITH & GRIFFITH,
ERMA ELLEN GRIFFITH,
A. T. BRIFFITH, Respondents.
By counsel.
L. E. FULLER, Counsel.

Circuit Court Russell County
FILE·D Nov 16 1938
E. F. HARGIS. Clerk.
page 12 ~

EXHIBIT ORDER.

Circuit Court of the County of Russell on Thursday the
14th day of January, in the yea1~ of our Lord, one thousand
nine hundred and thirty-seven.
Present: The Honorable A. G. Lively, Judge.
The Bank of Russell County, a Corporation, plaintiff

v.
A. T·. Griffith and Maude L. Griffith, defendant.
NOTICE.
Upon motion of the plaintiff, and it appearing to the Court
from the return made bv the Sheriff that the defendants have
had due not.ice of service in this case for 15 days and that
said notice was returned to and filed in the Clerk's Office
of this Court within 5 days after such service, and that said
note has been reg1.1larly listed and reported and duly assessed for taxation by the plaintiff for each and every year
on the first day of January of which the plaintiff was the
owner and holder thereof for and during· the three years
last past, and tl1e defendants being called came not; it is
therefore considered by the Court that the plaintiff, The Bank
of· Russell Countv, a Corporation, recover of the defendants,
A. T. Griffith and Maude L. Griffith, the sum of $750.00, with
interest thereon from the 3rd day of December, 1936, until
paid, and ten per cent.um thereof for attorney's fee and the
costs in this behalf expen~ed, on an instrument waiving the

I'
)
I
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homestead exemptions, subject, however, to a credit of $200.00,
as of December 19, 1936.
·
·page 13}

A copy-Teste:
WILLIE A. COMBS,
Deputy Clerk.

EXHIBIT ORDER NO. 2.
At a Circuit Court of the County of Russell, at the courthouse of. said Court in said County, on Monday the 9th day
of May, in the year of our Lord, one thousand nine hundred
and thirty-eight, and in the one hundred and sixty-second
year of our Commonwealth.
Present: The Honorable Alfred A. Skeen, Judge ..
The Bank of Russell County, a Corporation, plaintiff
1J.
Garni.c;hee
A. T. Griffith and Maude L. Griffith, judgment debtors and
J. C. Hawkins, garnishee, defendants.
GARNISHEE

.

and
Vicie G. Walker, Administratrix of the estate of George J.
Walker, deceased, plaintiff
1J.
Ga.rni.c;hee
A. T. Griffith, judgment debtor, and .J. C. Hawkins, garnishee,
·
defendants.
GARNISHEE
Upon motion of the plaintiff, by counsel, and it
page 14 }- appearing· to the Court tba.t the .A.. T. Griffith, one
of tl1e defendants in the nbove styled cases, and
J. ·C. Hawkins, garnishee, in said cases have had due service
of process in said cases and provided by la:w, and the garnishee, .J. C. Hawkins, this day filed his answers in said
cases setting forth that he is indebted unto the said A. T.
Griffith, judgment debtor, in the sum of $50.00, it is there-·
fo.re considered by the court that the plaintiff, The Bank of
Russell County, a corporation, and Vicie G. Walker, Admin- - _
istratrix of the estate of George ,J. Walker, deceased, re-
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Erma Ellen Griffith.
cover of and from the said garnishee, J. C. Hawkins, the said
sum of $50.00, with interest thereon from the 9th day of May,
19·38, until paid, and said amount when so paid by the said
garnishee, J ..c. Hawkins, shall go as a credit upon any amount
due by him unto the·said judgment debtor, A. T. Griffith and
this case is dismissed from the docket.
·

A copy-Teste :

WILLIE A. COMBS,
Deputy Clerk.
page 15 ~ DEPOSITIONS FOR COMPLAINANTS.
Met at the office of J.E. Duff in the Town of Lebanon, Virginia, on the 31st day of December, 19'38, pursuant to notice
hereto attached for the purpose of taking· the depositions of
Erma Ellen Griffith, et al., to be read as evidence on behalf
of the complainants in the chancery cause of The Bank of
Russell County, et al. v. A. T. Griffith, et al.
Present: .f. E. Duff, counsel for complainants; A. T.
Griffith and Erma E. Griffith, Defendants. L. E. Fuller.. counsel for Defendants.
And thence came
ERMA ELLEN GRIF·F'.ITH,
who is introduced by complainants as an adverse witness,
who after b~ing first duly sworn testified as f9llows:

DIRECT EXA].UNATION.

By Mr! Duff;
Q. I believe you are the same Erma Ellen Griffith who is
one of the defendants in this suit?
A. Yes, I am.
Q. I note in your answer, Miss Griffith, ·yon state that you
paia to J. H. A. Smitl1, I believe, the sum of $580.00 to pay
off and discharge two deP-cls of trust which he held Y
~- I purchased these deeds of trust from him.
Q. Where did you g·et the funds with which you purchased
ili~7
.
A.· $400.00 of that came from a contract. I had with Madge
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Erma Ellen Grif/ith.
Mutter, the .remaining money came out of my part of the
funds of Griffith and Griffith.
Q. The remainder came out of your part of the
page 16 } funds of Griffith & Griffith T
A. It was written on my personal account, but
the money came from my share of the receipts of the firm.
Q. From the firm of Griffith & Griffith T
A. Yes.
·
Q. Where did those funds come from 7
A. The General practice of law, various receipts, various
collections we had made.
Q. When did you receive those funds Y
A. Well, I passed the Bar examination and started practicing on July 23, and receipts from then until the payment
was .made, it was approximately two weeks after.
Q. Had you been admitted to practice!
A. Yes, sir.
Q. When!
.A. July 23.
Q. Where were you admitted?
A. In Roanoke.
Q. What Court T
A. I had not qualified before a Court of Record.
Q. I believe you were admitted to the Bar in September!
A. I was admitted before a Court of Record, but I had
been practicing- in your Court before that.
Q. ))id you get t.he funds you finished paying that debt
to J. H. A. Smith from the fees in the case of W. J. Griffith
and Emilv Griffith Y
- A. Part of it. I thiuk that was in the Griffith & Griffith
fund at that time.
Q. Now, getting back to the Madge Mutter conpage 17 } tract, what was that for?
A. For all services I rendered to her.
Q. In wlmt way?
A. She, at that time l1acl a case against-I forget the name
the Insurance Company, but it was one Mr. Powers driving a Taxi Cab had been negligent. Daddy and I had a contract for 25 % of the recovery. .
Q. What wa.s the date of that contract?
A. December, 1937.
Q.. You had not passerl tl1e Bar at that time, bad you t
A. No. I didn't do anvthing in that case that I had to
pass the Bar to do. I looked up the law and worked on the

of
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Erm.a Ellen. Griffith.

theory of the case, and I worked up some of the evidence, but
the actual drawing up of the papers, that was under Daddy's
name.
Q. When did you collect that money?
A. Sometime in the spring. I believe it was in April or
May.
Q. How much fee did you all get in that case Y
A. Well, I think the whole thing was $440.00.
Q. Did you get all the fee in that case 1
A. No, Daddy and I had a joint contract.
Q. Did you pay all that fee on this judgmenU
A. No, I didn't get all the fee. Daddy and I had a settlement in regards to that. I am not sure about it, but I know
I got that much of it out of that case. Daddy and I togeth.er
were to get one-fourth of the recovery.
Q. Was $440.00 one-fourth of the recovery?
A. I think it was.
Q. So you got a.II the fee in that case Y
A. Yes. I paid it to :Mr. Smith.
page 18 ~ Examination by Mr. Griffith:
Q. You have been asked about the Madge Mutter contract, I hand you here a p~per and ask you to look
at that and see if it is a carbon copy of that contracU
A. It is.
Q. Will you please file that contract a·s a part of your evidence in this case, marked "Exhibit Madge Mutter Contract"¥
·
A. Yes.
Q. I will ask you to state whether or not in the withdrawals
from the funds of the partnership account of Griffith & Griffith, that each of the respective parties is charged with the
respective funds that are paid to each, and to be accounted
for in the final settlement of the partnership account?
A. Yes, they are.

RE-CROSS EXAl\ITiNA TION.
By Mr. Duff:
Q. Was there a partnership existing at the time of this
contract, and at the time you collected the fee in the Madge
Mutter case?
A. No, the partnership was formed on July 23, 1938.
Q. Did you file a copy of your partnership contract in the
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Erma Ellen Griffith.
proceeding·s of Vicie G. ·walker, et al., v. .A.. T. Griffith, et al.1
A. I didn't, Daddy may have.
·
Q. Didn't you in that case have a contract with W. J.
Griffith and his wife 7
A. I did.
Q. That was a partnership account, wasn't it?
A. That was a contract with Daddy and me individually.
Q. You entered into a contract to represent these parties Y
A. No. I entered into a contract to do all things
page 19 } necessary except actual legal work.
RE.-EXAMIN ATlON.

By Mr. Griffith:
· Q. I will ask you if that contract of Griffith & Griffith is
a bona fide contract for the practice of lawY
•
A. It certainly is.
Q. I will ask you if there has been any outlay of funds in
carrying that into effect?
A. ·We have paid the rent, telephone bills, bought Virginia
Reports up to date, bought Juris Secundum up to date, stationary, and have paid current bills.
Q. I will .ask you whether or not the firms has purchased
any bookcase sections?
A. Yes, 11 bookcase sections.
Q. How about typewriter?
A. Yes, the firm has bought a new typewriter.
Q. I will ask you if you have taken any active part in the
preparatfon of cases?
A. From July 23rd until I went to school, I did quite a
bit of work in the preparation of cases, and while I have been
at school I have· prepared two briefs in cases now pending
in the Circuit Court of Russell County.
Q. Are you on any Committee at Duke University whereby
your work is doing that of what is known as Legal Aid Clinic Y
A. At Duke University one of my classes is what is known
as Legal Aid Clinic, and in order to get credit in the Legal
Aid Clinic a student must do at least 150 hours per year on
their own cases.
Q. I do not believe you answered whether or not that work
was inspected or supervised Y
page 20} A. The Director of the Legal Aid Clinic passes
on it, and· then there is a Legal Aid Staff who
supervises the work that is done.
1
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Erma Ellen Griffith.

Q. I will .get you to mention the cases that you have prepared throug·h that work.
This question and answer is ob;jected to because irrelevant
and immaterial to any issue in this case.

A. I prepared trial brief in the case of Convnionwealth v.
Buck; I also prepared the brief in the case of C01nbs v. Modern Woodman of America.
CROSS EXAMINATION.

By Mr. Duff:
Q. Did you do the work that you did in the Madge Mutter
case in connection with the Legal Aid Clinic¥
A. No, I did not.
Q. I believe I omitted to ask you awhile ago about this
deed from A. T. Griffith to A. T. Griffith and Erma L. Griffith, partners practicng law under the firm name and style
of Griffith & Griffith. Did you furnish any other money in
that firm except the funds you have told about getting from
Madge Mutter and W. J. Griffith and Emily Griffith Y
A. I wrote several deeds, all this went into partnership
funds. I wrote some contracts, and that all went into partnership funds. However, no substantial amount.
Q. I mean did you pay over to l\fr. Griffith, your father,
anything else as a consideration'?
A. Those deeds of trust have been assigned to me on record, and I released them on consideration of him conveying
to me one-half of his equity. That was all.
page 21 ~ Q. Do you mean that you marked these released f
A. No, I am not going to mark them released until this
suit is disposed of.
Q. I will ask you to state whether or not you have performed your part of the agreement up to this time¥
A. Yes, sir.
Q. I believe you stated that that contract was to continue
for a period of 5 years?
A. Yes, sir.
Q. At the time this deed was made you knew there were
judgments against your father 1
A. There was no executions out at that time.
Q. You knew there were judgments against him 1
A. Yes.
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J. II. A. Smith.
Q. And there was an exooution that run out about three
days before the date of that deed?
A. There may have been, I don't know.
Q. Is that a fact?
A. No, I don't think so. Since this suit was hr.ought I
heard that, but I have not looked it up.
Q. And you had not heard of it at the time?
A. No.

And further she saith not.
Signature waived.
And thence came

J. H. A. SMITH,
another witness of lawful ~ge, who being first duly sworn,
deposes and says :
DIRECT EXAM:INATLON.
By Mr. Duff:
Q. Mr. Smith, did you at one time have two deeds
of trust against A. T. Griffith's Law Library, office fixtures, etc. ?
A. I don't remember but one. There might have been
two.
Q. I have here certified copy of deed of trust, dated on
the 31st day of May, 1936, from A. T. "Griffith to C. C. Burns,
Trustee, and then one dated July, 1936, from A. T. Griffith
and wive to R. J. Boyd, Trustee?
A. Yes, I had these two.
Q. Can you state when the debt secured by these deeds of
trust were paid, and by whom?
A. I would prefer speaking from this memorandum I have
here, or rather agreement in regard to the matter. I see that
on the 21st day of May, 1938, I signed a receipt '' Received
of Erma Griffith $400.00' '-this embodies what I know about
it.
Q. You can read that and file it with your depositions if
you will?
A. May I file a copy of it?
Q. That will be all right.
page 22

r

Receipt read in the words and figures following:
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J. H. A. Smith.
"Received of Erma Griffith Four Hundred and No/100

($400.00) Dollars, which comes out of the check of Madge
Mutter for $440.21, dated :May 21, 1938, payable to J. H. ~

Smith. Th<i·said J. H. A. Srmtb has this day given his check
to Erma G:r.iffith for the sum of $40.21, leaving the $400.00
payment made by Erma Griffith to be credited on the Deed
of Trust note, which J. H. A. Smith holds against A. T.
Griffith, securing a note for $434.00, signed by A. T. Griffith,
dated July 14, 1936, payable to the order of J. H. A. 1Smith
twelve months after date, with interest from date.
It is understood and agreed that the total amount of the
indebtedness as of this date held by J. H. A. Smith
page 23 ~ against A. T. Griffith is $548.94, which includes the
H. L. Kidd assig'llment of the lien which he held
against A. T. Griffith but which is now held by J. H. A. Smith.
It is understood and agreed that the said A. T. Griffith and
Erma Griffith hereby assign to ,J. H. A. Smith enough of
their recovery out of the W. J. Griffith and Emily Griffith
suit for personal injuries to pay the remainder due J. H. A.
Smith, as above set out.
When the above-mentioned indebtedness of $548.94, as of
this date, is paid in full, J. H. A. Smith will assign to Erma
Griffith the liens securing the above indebtedness, without
recourse on him.
This 21st day of_ May, 1938.

J. H. A. SMITH
A. T. GRIFFlTH
ERMA GRIFFITH,
By A. T. GRIFFITH.''

Q. Now, under the contract which you have just filed, Mr.
Smith, I believe you say you received $400.00¥
A. Yes, sir.
Q. When was the balance paid, and by whom?
A. On the 20th day of December, 1937, contract from Madge
Mutter to A. T. Griffith and Erma Griffith, in which she
agrees to pay them one-fourth of recovery in an automobile
accident. Then, on the 30th day of April, 1938, this contract
was assigned to me by A. T. Griffith and Erma Griffith, by
A. T. Griffith, and the balance of that was paid out of that.
She really gave me a check for $440.21, and I gave Erma
Griffith back a check for $40.21, leaving me payment of
$400.00 out of the :Madge Mutter contract.
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J. H . .A.. Smith.
Q. You say that Erma Griffith gave you oheck
for $440.21 Y
A. iNo, it was Madge Mutter. .She just made it
payable to me, is my recollection, and I gave Erma check for
$40.21. Now, then, on August 9, 1938, Erma Griffith gave me
check for $150.42, being the balance of my note. Q. Will you file this receipt?
A. I will file both of them, and request the Notary to make
me a copy and return me the originals if it is agreeable with
the attorneys Y
Q. That will be all right.
page 24

~

By Mr. Griffith:
Q. Mr. Smith, had you demanded payment of these deeds
of trust at any time prior to this Y
A. Yes.
Q. I will ask you to state wheth~r or not at that time you
were advised that when Toma Grif-fith obtained certain funds
that were expected to be paid to her that she would purchase
these deeds of trust from you, and you would make an assignment without recourse to her?
A. Yes. Mr. A. T. Griffith told me that his daughter, Erma
Griffith, was going to take over the library, and that she
would pay off the deed of trust, and mentioned some things
out of which she was going to pay them. I think the Madge
Mutter thing was one, I don't remember the rest.
Q. I believe on the receipt you have filed it was especially
provided that you would make t.he assignment without -recourse to her?
A. Yes, sir.
Q. And these were bona, fide obligations and liens against
that library and equipment?
pag·e 25 ~ A. Yes.
_
Q. About how long had you been requesting and
insisting upon payment of these deeds of trust?
A. I requested payment prior to the maturity of the note.
I believe that was in August. I would say approximately the
1st of July, 1936. The note matured ,July 14th.
Q. As I understand you, Mr. Smith, Erma Griffith paid
you all the liehs you held against A. T. Griffith's libraryY
A. Well, yes, it was paid just like I said.
Q. In full?
A. Yes.
Q. And you g·ave an assignment of these liens to her Y
A. Yes.
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E. F. Hargis.
RE-CROSS EXAMINAT19N.

By Mr. Duff:
Q. It didn't make any difference to you after you got your
money w~o. the lien went to f
Objected to because irrelevant and immaterial.

A. No.
And further he saith not.
Signature waived.
The witness
E. F. HARGIS,
being first duly sworn, testified as follows:
DLRECT EXAMfuVATI.ON.

By Mr. Duff:
Q. Mr. Hargis, I believe yon are Clerk of the Circuit Court
of Russell County, Virginia Y
•
A. Yes, sir.
page 26 ~ Q. How long have you been Clerk?
A. Since October, 1927.
Q. I hand you here execution or fieri facias of The Bank
of Russell County v. A. T. Griffith, et al., which seems to have
issued from your office on the 3rd day of May, 1938, and will
ask y(?u to state if you issued that execution f
A. Yes, sir.
Q. When was that execution returned?
A. On the third Monday in July, 1938.
Q. ·what was that date.f
A. 18th of July.
Mr. Duff: Will it be admitted that there had been executions in the hands of the officers all the time until the 18th
day of July, 1938?
Mr. Griffith: You had just as well put them in and let them
speak for themselves.

Q. Will you file that execution with your depositions?
A. Yes, sir.
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E. F. Hargis.

Q. I hand you here execution in the case of Vicie G. Walker,
Administra!rix of the estate of George J. Walker, Deceased,
v. A. T. Griffith, which seems. to have issued from your office
on the 3rd day of May,~ 1938, and ask you if you issued that
execution?
A. Yes, sir.
Q. When was that execution returned 7
A. The third Monday in July, 1938, which was the 18th
day of July.
·

By Mr. Griffith:
Q. Mr. Hargis, I will ask you to examine that
page 27 ~ execution of The Bank of Russell County and see
whether or not there was every any levy made on
any prop~rty 1
A. No, sir, it does not show any.
Q. I will ask you to look and see what credits are endorsed
on it and when paid?
A. Two credits December 19, 1936, $200.00; March 5, 1937,
$329.50.
· Q. I will ask you to see if that exec~tion shows that it was
ever levied Y
·A. No, sir.
Q. I will ask you to examine and see if there is any credits
on the Walker execution Y
A. No, sir.
Q. Do you know why the recovery of $50.00 from the Treasurer of Russell County is not credited on this execution Y
A. No, sir.
Q. Do you know why the recovery in the Ed ,Garrett case
is not credited Y
A. No, sir.
Q. Do you know why the $50.00 paid by J. C. Hawkins is
not credited 1
A. No, sir. I didn't examine the execution book to see.
Q. Didn't I, A. T. Griffith, make request of you at different times to see that these credits were properly entered?
A. I believe you did.
By Mr. Duff: In view of the questions Mr. Griffith has
asked, Mr. Hargis, I will ask you to produce the Judgment
Lien Docket and show the credits he asked about t
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E. F. Hargis.
. _ · A. I have Judgment Lien Docket and ExecuF. tion Book ·# 15, Russell County, Virginia, page
· . ·153, Bank of Russell County v. A. T. Griffith,
shows the following credits :
page 28

Dec. 19, 1936

$200.00

l\,far. 25, 1937

329.50

Jan. 28

42.50

Q. I will ask you to look at the credits shown on the abstract of judgment filed with the Bill and see if they correspond f
A. Yes, sir.
.
Q. Vicie G. Walker judgment, credit June 28, 1938, $32.50,
compare that to the abstract of judgment filed wi~h the Bill
and see if they correspond?
A. Yes, sir.
By Mr. Griffith :
Q. I will ask yon to look on page 2 of the Bill filed and ask
you if there is any c~edits given there¥
Objected to because irrelevant, immaterial and inadmissible.

It has already been shown that there is a credit and the defendant has been given credit on the Judgment Lien Docket.
A. No credit is shown on the Vicie G. Walker judgment.
Q. Is it not a fact that the credit on the Vicie G. Walker
judgment was put on that book after the suit was filed?
A. I do not know, M:r. Jessee put those credits on there.
Q. Do you remember that I went to you two or three times
and asked that proper credits be entered?
A. I remember that. Two or three times anyway.

By Mr. Duff:
Q. Does the credit on the Vicie G. Walker judgment show
· June 28, 1928 Y
page 29 ~ A. Yes, sir.
By Mr. Griffith:
Q. Do you mean to say that it was put on there at that
time?
A. No, I do not.
.
Q. Or be.fore I asked you to see Mr. Duff and see that it
wasf
'
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A. I believe it was on the last time you asked me about
that. I am not sure about that.
Mr. Duff: In view of Mr. Griffith's remarks, questions,
and insinuations, I want to say as counsel for complainants
that judgments in each case have been credited with all that
they are entitled to be credited with, and that Mr. Hargis said
to me that Mr. ,Griffith was making a fuss about some credits
and explained how the credits were, and explained that in
the proceedings of Hawkins and Gibson they were both paid
at the same time, and there was just one credit made of eaeh
amount, because eaeh complainant was entitled to share in
both of them. I will state further that if the bill omitted to
mention the credit of $32.50, it was an oversight and was
no effort on his part to defraud the defendant in this case.
Mr. Griffith: If the gentleman wants to testify as to
whether.that credit was on the Vicie G. Walker judgment at
the time the suit was instituted I would like for him to be
sworn.
And further he saith not.
page 30

~

Signature waived.

Mr. Griffith: Motion is made to strike out the statements
of counsel as to the facts.
Circuit Court Russell County
FILED Mar 3 1939
Grady Jessee D. Clerk.

EXHIBIT :M:ADGE MUTTER CONTRA:CT.
This agreement made and entered into this the 20th day
of December, 1937, by and between Madge Mutter, party of
the first part and A. T. Griffith and Erma Griffith, parties
of the second part;
Witnesseth, that whereas the party of the first part received certain injuries in an automobile. accident, and th~re
is contemplated the institution and prosecution of a suit or
suits fo1· injuries received;
Now, therefore, for and in consideration of the said parties
of the second part looking· after and attending to any and
all matters which are deemed necessary in the protection .of ·
the plaintiff's interest in the said handling of the said claim
or claims, the said party of the first part agTees to pay to
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E. F. Hargi$.
the said parties of the second part one fourth of any and all
recoveries had and realized upon.
Witness the following signature the day and date above
written.

page 31J · DEPOSITIONS F.OR DEFENDA:i~TS.
Met at the office of Griffith & Griffith, in the town of
Lebanon, Virginia, on this 12th day of June, 1939, in pursuance to agreement, for the purpose of taking depositions
to be read on behalf of the defendants, the complainant having announced rested in chief.
Present: J.E. Duff, counsel for complainant; A. T. Griffith, in person, acting in the absence of S. H . .Sutherland as
counsel for the defendant.

The witness,
E. F. HARGIS,
who after having been duly sworn, testified as follows :
DIRECT E XAMINATLON.
1

By Mr. Griffith:
Q. Please state your name, age, residence and occupation T
A. E. F. Hargis, 44 years old, residence Lebanon, Clerk
of the Circuit Court of Russell County, Virginia.
Q. How long have you been such clerk of the Circuit Court
of Russell County Y
A. Since Octoher, 1927.
Q. I will ask you to state whether or not Grady Jessee is
your Deputy Clerk?
A. He is at this time.
Q. How long has he been such Deputy Clerk?
A. .Since 1935.
Q. I will get you to state please wl1ether or not as such
.
Clerk of the Circuit Court of Russell County, Virpage 32 ~ ginia, it is party of your duty to be custodian of
the records kept in the office of the Clerk Y
A. It is.
Q. I hand you here what purports to be a certified copy
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of deed of trust from A. T. Griffith to C. C. Burns, Trustee,
bearing date of May 31, 1926, and purporting to be of record
in your office in Lien Book # 1, page 269, and ask you to state
please whether or not that deed of trust is of record in your
of.flee?
A. It is.
Q. I will ask you to state please when it was spread of
record in your office?
A. May 3, 1926.
Q. I notice there purports to be an assignment on the margin of that deed of trust to Erma Griffith, bearing date of
the 9th day of August, 1938, I will ask you to state whether
or not that assignment appears of record on the margin of
that deed of trust where recorded?
A. It does.
.
Q. Will you please .file that as part of your depositions in
this case, marked Deed of Trust # 1 T
A. I file same as requested.
Q. I hand you here another deed of trust purporting to
bear date on the 14th day of July, 1936, .to R. J. Boyd, Trustee, and purporting to be recorded in your offi/e in Deed Book
#·91, p. 318, and ask you to state please whether or not that
deed of trust is of record in your office¥
A. It is.
Q. I will get you to state please when that deed of trust
was recorded Y
page 33} A. July 18, 1936.
Q. I also notice on that deed of trust what purports to be an assignment to Erma Griffith. I will ask you to
state please whether or not that assignment appears of .tecord on the margin of the deed book in which that deed of
trust is recorded 1
·
A. It does.
Q. Will you please file that deed of trust as a part of your
evidence marked Exhibit Deed of Trust #2!
.A. I file same as requested.
And further he saith not.
Signature waived.
Circuit Court Russell County
FILED Jun 26 1939
Grady Jessee D. Clerk
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EXHIBIT DEED OF TRUST NO. 1.
A. T. Griffith-To Trust Deed-C. C. Burns, Tr.

This deed made this the 3rd day of May, 1926, by and between A. T. Griffith, party of the first part and C. ·C. Burns,
Trustee; party of the second part :
Witnesseth, that the said party of the first part does by
these presents grant and convey unto the party of the second
part with covenants of general warranty the following described personal property, to-wit:
One set of L. R. A. Complete, consisting of 70 volumes;
One set of L. R. A. Complete, New Series, 52 volumes;
One set Index to L. R. A. consisting of 10 volumes;
One set of Corpus Juris, consisting of 28 volumes ;
One set of Ruling Case Law, consisting of 32 volumes;
One set of A. L. R. complete, consisting of 40
page 34 ~ volumes ;
All af.fice fixtures and equipment; and 40 bookcase sections.
All of which said books and office fixtures and equipment
are situate in the Burns Building in the town of Lebanon,
Virginia, in the 1;ooms no-· occupied by the party of the first
part as a law office.
In trust to secure H. L. Kidd the payment of the sum of
two hundred and seventy-eight and 54/100 ($278.54) Dollars
which is evidenced by the note of the party of the first part
payable to the said H. L. Kidd twelve months after date, with
interest from date.
In the event that default shall be made in the payment of
the. said mentioned note when it becomes due and payable
then the said trustee on being required so to do by the holder
of the said note shall sell the said property at public auction
after having advertised the time, terms, and place of sale
for a period of fifteen days by posting notices of the said
sale in three or more public places in the said county of Russell Virginia.
And it is covenanted and agreed between the parties hereto
that in case of sale the same shall be made at Lebanon, Virginia after publishing the notice as herein provided and which
said sale shall be upon the following terms : Cash in hand
sufficient to pay off and discharge the said indebtedness due
and payable on the said note, the fees for recording this deed
if then unpaid, and a trustee's commission of five per centum,
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and the residue thereof a·s the party of the first· part shall
direct, or in case of his failure to so direct, as the trustee
shall think best.
I£ no default shall be made in the payment of the said note
when it becomes due and payable then a g·ood and sufficient
deed of release shall be executed to the party of the fir.st .part
at his costs and expenses.
page 35 ~ Witness the following signature and seal:
A. T. GRIFFITH

(Seal)

State of Virginia,
.County of Russell, to-wit:
I, E. R. Combs, Clerk of the Circuit Court of the County
of Russell, Virginia, do hereby certify that A. T. Griffith,
whose name is signed to the foregoing deed hearing date of
May 3rd, 1926, has acknowledged the same before me in my
office in the said county of Russell, Virginia.
Given under my hand this the 3rd day of May, 1926.

E. R. COMBS, Clerk.
Virginia:
County of Russell, to-wit:
In the Clerk's Office of the Circuit Court of the County and
State aforesaid the 3rd day of May, 1926, at 4 o'clock, p. m.,
the foregoing writing was presented and admitted to record,
and together with the certificate of acknowledg1nent recorded.
Teste:

E. F. HARGIS,
Deputy Clerk.
A copy--Teste :

WILLIE A. ·OOMBS,
Deputy Clerk.
Misc. Lien Book .No. 1, 269.
For value received but without recourse on me in any manner I hereby assign the lien of this trust deed to Erma Griffith this the 9th day of August, 1938.

,J. H. A. SMITH,
Assignee of H. L. Kidd.
Attest: GR.ADY .JESSEE, D. ClPrk.
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page 36 ~ EXHIBIT DE.ED OF TRUST NO. 2.
A. T. Griffith & Wife
· To
R. J. Boyd, Trustee.
DEED OF TRUST.

This deed, made this the 14th day of July, 1936, by and
between A. T. Griffith, and Maude L. Griffith, his wife parties of the first part and R. J. Boyd, Trustee, party of the
second part;
Witnesseth, that whereas the said A. T. Griffith is justly
indebted to J. H. A. Smith in the full and just sum of $434.00.
which is evidenced by note 9f even date herewith for the sai.d
sum, a.nd due and payable in twelve months from this date
with interest from date; and
Whereas the said A. T. Griffith, desires to secure the payment of the said indebtedness ;
Now therefore, for and in consideration of the premises,
and the further consideration of $1.00 in hand paid, the receipt whereof is hereby acknowledged, the said parties of
the first part do by these presents grant and convey unto
the party of the second part all that certain lot or parcel of
land lying and being in the County of Russell, Virginia, and
in the town of Honaker, more fully bounded and described
as follows:
Beginning. on a stake a corner tq the old Honaker Grocery
Company lot, and at the southwest corner thereof, thence
with the rig·ht of way of the macadam road in a westerly direction to the right of way of the Norfolk & Western Railway Company, thence with the right of way of the said Norfolk & Wes tern Railway Company in an easterly direction.
to the corner of the Old Honaker Groce1·y Company lot, thence
with the line of the Old Honaker Grocery Compage 37 ~ pany line in a southerly direction to the beginning·; and \foes further g-rant, assign and transfer
to the said party of the second part all that certain law library and fixtures, supplies, and equipment, including 63
sections of book cases, 9 bases, 9 tops, one iron safe, three
filing cabinets, one typewriter, 9 office chairs, one office desk,
and library consisting of 72 volumns of A. L. R. ; complete
set of -#lC. J.; complete set of R. C. L.; complete set of Virginia Reports ; and complete set of L. R. A., both old and new,
20 volumns. of Virginia Law Register; one Code of Virginia
1930, with each of the supplements, all the interest of A. T.
Griffith in U. S. Code Annotated, along with all" other books
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in the office of the said A. T. Griffith, in the town·of Lebanon,
in the Jenks and Ketron Building;
In Trust to secure to the said J. H. A. Smith the payment
of the said sum of $434.00 with interest thereon, and evidenced by note of even date herewith, due and payable twelve
months after date hereof with interest from date.
It is covenanted and agreed between the parties hereto
that in the event of sale, it shall be made at Lebanon, Virginia after having· advertised the time, terms and place of
·sale for a period of thirty days, by posting· notice thereof at
three or more public places in the County of Russell, Virginia,
and at the front door of the court-house of the said county,
and upon the following terms, to-wit: Cash in hand sufficient
to pay the costs of executing this trust, including a trustee's
commission of 5%, the fees for drawing and recording this
deed if then unpaid, and to discharge the payment of the said
note.
, If no default shall be made in the payment of the said note
when it becomes due and payable, then upon the
page 38 ~ request of the said A. T. Griffith, his executor,
administrator, or assigns a good and sufficient
deed of release shall be executed to him at his own costs and
expenses.
Witness the following signatures and seals:
A. T. GRIF'E,ITH
(Seal)
(Seal)
MAUDE L. GRIFFITH
State of Virginia,
County of Russell, to-wit:
I, Geo. A. Pruner, a Conunissioner in chancery in and for
the Circuit Court of Russell County, in the State of Virginia,
do hereby certify that A. T. Griffith, and Maude L. Griffith,
his wife, whose names are sig·ned to the fore going writing,
bearing· date on the 14th day of July, 1.936, have acknowledg·ed
the same before me in my county aforesaid. This 15th day of
tT uly, 1936.
GEO. A. PRUNER,
i;ommissioner in Chancery for the Circuit
Court of Russell County, Va.
Virginia:
County of Russell, to-wit:
In the ,Clerk's Office of the Circuit Court of the County
and State aforesaid, the 18th day of July, 1936, at 11 :30
o'clock, a. m., the foregoing writing was presented and ad-
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mitted to record, and together with the certificate of acknowl~
edgment recorded.
Teste:
,v:rLLIE A. OOMBS,
Deputy Clerk.
A copy-Teste:

E. F. HAR.GIS,
Deputy Clerk.
Deed Book No. 91, page 318.
For value received but without recourse on me in any manner I hereby assign the lien of this trust deed to Erma Griffith this the 9th day of August, 1938.
'
J. H. A. SMITH.
Attest: GRADY ,JESSEE, D. Clerk.
page 39 ~ And, Be It Remembered, that by order of the
·
Circuit Court of Russell County, Virginia, entered
on the 8th day of Aug-ust, 1939, said cause was transferred
from said Circuit Court of Russell County, Virginia, to the
'Circuit Court of Washington County, Virginia, said order
being in the following words and figures, to-wit:
Bank of Russeil County

v.

A. T. Griffith, et als.

ORDER.
The Judge of this court being so situate as to, in his opinion, render it improper for him to hear and determine this
controversy, it is ordered that it be and the same is hereby
transferred to the Circuit Court of Washington County for
decision and that the papers in this cause be and the same
are hereby delivered to S. H. Sutherland, Attorney for defendants, to be transmitted to said court. The clerk will
notify counsel for complain·ant that this order has been entered.
Said order is endorsed as follows:
'' Enter this order.
'' Alfred A. Skeen, Judge.
'' This August 8th, 1939. ''

Baiµr·of Russell County v. A. T. Griffith, et al
page 40}
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FINAL DECREE.

Virginia:
'Circuit Court of the County of Washington, on Wednes~~e twenty-ninth day of November, in the year of our
Lord n_i1:1eteen hundred and thirty-nine.
]?resent: The Honorable Walter H. Robertson, Judge.
The Bank of Russell County, et al., ·Complainants,

q.ay,_

v.

A. T. Griffith, et al., Defendants.
DECREE.
This cause, having been transferred to this court from the
Oircuit Court of Russell County by decree entered on the
8th day of August, 1939, which said decree is in the words
and figures following, to-wit:
·
'' Th~ Bank of Ru~~ell County, et al.

v.

A. T. Griffi.th, et als.
ORDER.
.

I

"The judge of this court being so situate as to, in his opinion, render it improper for him to hear and determine this
controversy, it is ordered that it be and the same is hereby
transferred to the Circuit Court of Washington County for
decision and that the papers in this cause be and the same
~re hereby delivered to S. H. Sutherland, attorney for defendants, to be transmitted to said court. The clerk will
notify counsel for complainant that this order has been entered'' came on to be heard in court upon the bill of complaint, with the. exhibits filed therewith, duly matured at
rules, the joint and separate answer of Erma Elpage 41 ~ len Griffith and A. T. Griffith and the partnership of Griffith and Griffith, the depositions taken
for complainants and filed on March 3, 1939, the depositions
for the defendants filed on June 26th, 1939, and was argued
by counsel, but the court not being advised took time to consi:der:
Whereupon, the Court, after mature consideration, is of
the opinion that the deed from A. T. Griffith to A. T. Griffith and Erma Ellen Griffith, partners practicing law un-
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der the firm name of ·Griffith and Griffith, dated on August
5th, 1938, which. said deed is now .a matter of record in the
clerk's office of ];tussell county, Virginia, in Misaleanous Lien
Book No. 4, at page 135, was voluntary, if not fraudulent,
and should be'-and .the same is by this decree, annulled, vacated, and ·set aside, and declared to be of no effect, in so
far as the liens of the complainants in this suit are concerned.
And the Court being further of the. opinion that Erma Ellen
Griffith, one of the defendants in this suit, has a valid lien
on the library and fixtures of A. T. Grif.fith in litigation in
t.his suit, in the sum of Five Hundred Fifty and 42/100 Dollars, with interest on $400.00, a part thereof from May 21st,
1938, until paid, and with interest on $150.42, the remainder
thereof from August 9th, 1938, until paid, by virtue of the
deeds of trust purchased by and assigned to her from J. -H~
A. Smith, which is prio.r to any liens which complainants can
now acquire by execution, or otherwise, DOTH SO DECIDE.
A1id complainants, by counsel, except to the ruling of the
Court in so far as same gives to Erma Ellen Griffith a lien
on the library and fixtures of A. T. Griffith which constitutes
the subject matter of this suit.
Chancery Order Book "Z", page 73.
page 42, ~

CLERK'S CER,TIFl!CATE.

Virginia:
Washington County, to-wit:
I, W. Y. C. White, Clerk of the Circuit Court for Washington County, Virg-inia, hereby certify that the foregoing is
a true and correct transcript from the records in the chancery cause of The Bank of Russe11 County, a corporation,
and Vicie G. Walker, Administratrix of the estate of George
J. Walker, deceased, v. A. T. Griffith and Erma Ellen Griffith; lately pending in said Court.
And I further certify that L. }J. Fuller, counsel of record
for the defendants, has had due notice of complainants' in~
tention to apply for a transcript of the record in said cause.
Given under my hand this 13th day of December, 1939.
W. Y. C. WHITE,
Clerk, Circuit Court of Washington
County, Virginia.
A Copy-Teste :
M. B. WATTS, C. C.
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