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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2599
AMERICAN AIRLINES, INC., Appellant,

. MARION -S. BATTLE, DIRECTOR, DIYESION OF MOTOR
VEHICLES, ET AL., Appcllees.

PETITION FOR AN APPEAL

To the Honorable Chit!/ .Justice awl A.~s1Jcinte ~l'llstice.s of the
Supreme Court of Appeals o.f Virginia:
Your petitioner, American Airlines, Inc., respectfully represents that it is aggrieved hy a final order of the Circuit
Oourt of the City of Ricl1mond (Honorable R.. B. 8pindle,
Judge of the Corporation Court of the City of Norfolk, sitting for the Honorable Julien Gunn, J uage or the Circuit
Court of the City of Ricl1mond) entered on the 21st day of
January, 1942, in a certain proceedinA9 which concerned and
involved the right of the Commonwealth of Virginia to levy
a tax (because the Trial Court construed a tax Statute as
applicable to petitioner), and which concerned and involved
the construction of a Statute of the Commonwealth of Virginia imposing a tax, the pecuniary amount involved being
tbe principal sum of $6,224.70, in which proceeding the petitioner was the petitioner in the lower Court and Marion S.
Battle, Director of the DiYision of Motor Vehicles, and others
were the defendants.
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*PROCEEDINGS IN THE LOWER COURT

Petitioner' instituted suit ?n the Trial Court by means of
a petition asking· relit:)f by way of mandamus, or, in the alternative, by way of a declaratory judgment.
The specific relief s·ought was that the Trial Court adjudge
nnd order that petitioner be helcl entitled to recover during
the definite period of timo from June 22, 1940, to February
28, 1941, inclusive, the sum of $6,224.70, which amount represented a. tax refund due petitioner at the rate of three cents
a gallon on 207,490 ~n1llo11s of gasoline purchased by petitioner in the State of Virginia and used in petitjoner's aircraft engaged in interstate commerce or operations, and such
commerce or operations only, over and above the geographi, cal limits of the State of Virginia.
Note : ·while petition~r claimed a full refund of five cents
a g·allon on the said 207,490 gallons of gasoline purchased

and used as aforesaid, the Director of the Division of Motor
Vehicles conceded this petitioner's right to a refund of two
cents a gallon on said quantity of ga8oliµe so that the snm
of three cents· a g·allon on 2()7~490 gallons of gasoline, to-wit,
$6,224.70 is the amount actually in controversy.
Furtl1ermore, upon the trial of this case, opposing counsel
conceded that the form of the proceedings was appropriate
and also, tliat_ if petitioner was entitled to recover, it was
entitlP.il to rrcovP-r th() amount beroinahove claimt~d, to-wit,
4:6,224.70..
•Petitioner averred in its petition that Chapter 71 of
3"' Acts of Assemblv of 1940 ( to be h~reina.fter fullv discussed) does not 'impose a tax upon the amount of gasoline used. and consumed in petitioner's aircraft engaged in
interstate operations and that the Director is not authorized
bv any provision in said Statute in withholding from the petitioner, the said sum of $6,2'24. 70.
Petitioner furtlwr averred in its petition that if the said
Chapter 71 does exact ,a tax upon gasoline used and consumed
in petitioner's aircraft cmgagefl in 'interstate operations,
which was denied, thP.n the said Statute iA contrary to and
in violation of Article 1, SePtion 8, Clause 3 of the Constitution of the United States (the Commercn Clat'ise) a.s imposing an unlawful burden upon interstate c.ommerce, is, therefore, unconstitutional and void anr.1 the Director of the Division of Motor Vehicles is not war.ra.nted in withholding the
said sum of $6,224.70.

.American .Airlines, Inc., v. lVl. R Battle, Director
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The Director filed a rlenrnrrer and answer, the answer taking· issue with the aforesaid two averments made by the petitioner in its petition.
Upon the tria.1 of the case, petitioner introduced certain
evidence in support of its petition. The defense introduced
no evidence.
The Trial Court, in a written ·opinion, decided both of the
foregoing~ issues in favor of the defend ant's contentions and
entered the aforesaid order denying the relief IJrayed for by
the petitioner and dismissing its petiti9n. From this order,
petitioner has taken this appeal.
*ASSIGNMENT O:F }JRR,ORS
Petitioner assigns the foUo,ving errors:
1. The Trial Court erred in deciding that Chapter 71 of
· Acts of 1940 imposes a tax upon the gasoline purchased by
the petitioner in this State and used and consumed in petitioner '-s aircraft which are engaged only in interstate oper·
ations or commerce.
2. The Trial Court erred in further deciding· that the provisions of Chapter 71, wliich the Court bad determined were
applicable to gasoline used and consumed by petitioner's ·aircraft engag·ed solely in interstate operations or commerce,
,vere not unconstitutional as being in violation of the Com. ierce Clause of the Federal Constitution.

.

'
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THE T\VO QUF1STIONS INVOLVED
From what has preceded, the questions involved on 'this.
appeal are probably already obviom-;, but they will be here
stated a.s follows:
1. Chapter 71 of Acts of 1940 does not tax g·asoline purchased by pP.titioner in Virginia and used in its aircraft engaged only in interstate operations or commerce, although
part of the g·asoline may be use.d in such commerce over and
above the geogTaphical limHs of the State of Virginia.
2. If said A'ct does attempt to tax such ga8oUne, it violates·
the Commerce Clause of the Federal Constitution as imposing an unlawful burden on interstate eommerce.
5•li=

*,STATEMENT OF THE CASE

A transcript of the recori! accompanies this petition. The
original exhibits have been certified to this Court pursuant
to law. From these the following fncts appear:
·
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Petitioner is a corporation organized and existing: under
the laws of the State of Delawal'e. Petitioner is the holder
of a number of Certificates of Public Convenience and Ne-·
cessity issu~d by the Civil Aeronautics Authority of the Government .of the United States of America, ( 45 UiSC.A. 401 to
682, inclusive) authoriziuf.?: the petitioner to engage in air
transportation with ree:pect to persons, property and mail
on manv '' air lanes'' or ·' airwavs'' across various states of
t]rn United States. Among P. m1ml1er of others, and with particular reference to the territory of the State of Virginia,
petitioner is the holder of Certificates of Public Convenience
and Necessity, dated 1\fay 9, 193H, issued by the said Civil
Aeronautics Authority, authorizing the petitioner to engage
in air transportation with respect to persons, property and
mail on Routes Nos. 23 and 25, which said routes extend
across the -State of Vir2,inia. Route No. 23 is a part of petitioner's tr:mscontinental route and extends between ·the
terminal point Albany, New York, and the terminal point
Fort Worth, Texas, via certain intermedia.te points including Washing·ton, D. C. Route No."25 extends between the- terminal point Washington, D. C., and the terminal point Chicago, Illinois, via certain intermediate points. Petitioner is
an nir carrier, as cle:firn~d in Section 1 (2) of the Civil Aeronautics Art of 1938, a$ amonded, and is therefore a common
carrier. Petition~r is engaged ~ri. interstate air transportation
as definEld in Section l (21) of the Cfrvil AerQnautics *Act
6* of 1938, as amended, with respect to persons, property
and mail across the State of Virginia on said Routes
Nos. 23 and 25. Petitiow~r has not en~:aged in anv intrastate, operations or comm~rce witl1in- th~ State of irirginia
during the period from June 22, 1940, to February 28, 1941,
this period bein~r the particular tim~ covered by the !lllegations of the petitioner's petition.
The Wnshim;fon-Hooww .Airport, which has been used by
the petitioner to Rer,·e '\Vashington, n. C., is located in the
State of Virg.i.uia. The ~nicl Washington-Hoover Airport. is
the only airport witMn the Stat.} of Virg·inia at w hicb stops
have been ma.de during the p<~riod from June 22, 1.940, to
],ebruary 28, 1941, inclusive, by petitioner's aircraft, enga~;ed only in interstate operations or commerce.
Petitioner states that the gasoline used and consumed in
its aircraft involved in this suit was used and consumed only
i.n interstate operations or commerce because none of said
gasoline wa~ used and eonsnmecl in aircraft engaged in trips
beo;un ::r11rl ended in tbe State of Virginia., all of such gasoiine
wa~ used and commmC'd in aircraft engnged in trips between
r,oints ·be!?:un and ended in different states.
.
J
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American Airlines, Inc.,

Y.

M.. S. Battle, Director
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Int~astate operatio1~s or commerce are operations beg·uu
and ended in the same State. Interstate operations or commerce are operations beg'Un and ended in di:fferent states.
In order to carry on its business as an air carrier engaged
in interstate air transportation, petitioner ~from time to
7* time has purchased in the State of Virginia quantities of
g·asoline for use in its aircraft, which gasoline, as a-matter of fact, has been used and consumed in petitioner's aircraft engaged in interstate commerce only. From June 22,
· 1940, to February 28, 1941, inclusive, petitioner has pur- .
chased and used as aforesaid, within the borders of the State ·
of Virginia, 207,490 gallons of gasoline, all of which was purchased in quantities of .five gallons or more at any one time,
and all of which is shown in detail on petitioner's Exhibit
''No. 1'' filed with the petition. Upon said amount of gasoline and included as a part of the purchase price, petitioner
has paid· a State of Vh-g·inia tax of five cents upon each gallon.
Pursuant to law, for each. month, or part thereof from
,Tune 22, 1940, to February 28, 1'941, ine]usive, your petitione.~·
has presented to the Director of the Division of Motor Vehicles affidavits accompanied by paid tickets or invoices
from the dealer or retail distributor from which the aforesaid gasoline~ 1wnd as aforesaid, ,,~a.s purchased, wllieh affidavits set forth the total amount of gasoline which was used
and consumed as aforesaid during the particular period covered hy eacl1 atriclavit, and petitioner has made applications
to the said Directoi' to refund to petitioner the amount of
tax or taxes pa.id by petitioner on said amount of gasoline,
which was used as aforesaid; the said affidavits and applications in each instance having been filed with the said Director within sixty days from the date· of sale or invoice and
on forms prepared and furnished by the said Director.
8*
*The total amount for which refunds have been applied (five cents on 207,490 gallons purchased and used
,;+thin the borderR of tho Rtato of Virgfoia) is $10,374.50.
The said Director has consented to refund to your petitioner
the sum of $4,149.80 (two cents on 207,490 g·allons) but has
,
refused. to refund the sum of $6,224.70.
As hereinabove mentioned, it is to recover this sum of
$6,224.70 that the instant suit was brought and it has now
been conceded that if petitioner is entitled to recover, it is
entitled to that amount.
The Motor Fuel Tax Act of Virginia ( Chapter 212, Acts of
1932, page 389 ; Michie 's Code of Virginia, 1936, Sections
2154 (2091 to 229) ) imposos a tP.x of five cents a gallon on an
motor fuel (gasoline) sold and ·delivered in this State and
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used ''in motor vehicles operated, or intended to be operated
in whole or in part upon any 'of the public highways, streets
or alleys of this State'' (Section 7 of Act) and upon gasoline
so used, only.
This Act provides for the reimbursement and repayment
of the entir.e tax on all gasoline used in any other manner, the.
Act specifically providing in Section 7 for such reimbursement and repayment of the whole tax on all gasoline '' actually
used for operating or propelling * • * e • • airplanes or aircraft.''
Note: This Act will be subsequently more fully discussed
in our Arg'Ument.
By an act approved March 31, 1938 (Acts of Assembly,
1938, Chapter 368, page 609), there was created a division

of the State Corporation Commission to be known as Division
of Aeronautics.
9@
*This Act wa.s Rmended and re-enacted by Chapter 71,
Acts of 1940, and the meaning of this latter act is one
of the issues involved on this appeal.
Note: The provisions of both of tl1ese Acts, together with
the leg·islative history of Chapter 71, Acts of 1940, will be
more fully set out and discu~sed in our Argument under I
immediately following .
.ARGUMENT

I. Chapter 71 of Acts of 1940 Does Not Tax Gasoline Purchased by Petitioner in Virginia and Used in Its Airc.ra.ft
En:,qay·ed Onl11 in. lntersfat<' Operq.fion.~ or Comtner·ce, .Althou~qh Part of the Gasoline May Be Used in Such Commerce
Over and Above the Geographical Limits of the State of Virginia.
The undisputed and uncontradicted evidence discloses t]rnt
petitioner is not engaged in any intrastate operations hi the
State of Virginia. .All the gasoline (for which reimbursement and repayment at the rate of five cents a gallon the
instant case was brought) was used solely in petitioner's
aircraft eng·ag·ed only in interstate operations or commerce.
Petitioner's aircraft landed in the State of Virginia at a single place only, to-wit, the Hoover Airport.
._
. The pertinent provisions of Chapter 71, Acts of 1940, are
as follows:

American Airlines, Inc., v . .M. 1S. Battle, Director
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'' Section 2. There is hereby imposed * *\ * * a tax of three
cents on each gallon of gasoline purchased in. this State for
use and used by intrastate operators in the propulsion of airplanes or any kind of aircraft; and a tax of three cents
10* on each •gallon of gasoline purchased in this .State for
~
use and used by intersta~e operators in the propulsion
of airplanes or any kind of aircraft in intrast
·o
and ~ n the borders of the State of 1rginia, the amount \
of tax to be based on the flight logs of each trip and average ,
consumption of gasoline per hour per month.
'' Section 3. That the Director of the Division of Motor Vehicles be, and he hereby is, directed, upon demand for refund
of gasoline taxes paid by any operator of airplanes or other
aircraft, to pay at the rate of three cents a gallon for each'
and every gallon upon which there is a right of refund and
refund is being made, into the Treasury as a special fund',
to be disbursed upon order of the State Corporation Commission for the purposes as herein provided; but such deductions and payments as to interstate operators shall be
made only as to gasoline purchased in this State for use and
used by such interstate operators in the propulsion of airplanes or aircraft in\ intrastate operations and within the
borders of the State of Virginia, the computation thereof to
be based on the flight logs of each trip and average consumption of g·asoline per hour per month * "" * • * •
* • • ''
,ffc

•

vVe respectfully submit that Chapter 71 of the Acts of 1940
does not apply, to interstate operations or commerce but the
Statute, by its express terms, is confined to intrastate op·
erations or commerce.
The Statute imposes a tax of three cents on each gallon of
gasoline purchased in this -State and used by interstate operators in the propulsion of aircraft ''in intrastate operations and within the borders of the State of Virginia,'' but
the tax is confined to "intrastate operations'' because tl1e
lang·uage of the Statute expressly so states.
11*
*Now, what are ''intrastate operations'' as applied
to aircraft 0r, for that matter, any other instrumentality? In common acceptation, the words "intrastate operations'' have no other meaning than '' internal operations'' or
"internal commerce" or "intrastate commerce.''
,
' So far as we have been able to discover, whenever in the
past, an operation, a movement, a business; intercourse or
commerce, was spoken of as an "intrastate operation,'' an
"intrastate movement,'' ''intrastat(l business,'' "intrastate
iuter<?ourse" or "illtrastat0 commerre/' what l1as invariahlv
been held to l1ave been meant, was an operation, a movement,

8
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a business, intercourse or commerce, begun and ended, within the limits of a sing·le state, that is between two terminal
points both of which were located in the same state.
In no instance, so far as our investigation discloses, has
it ever been considered that an operation, a movement, a
business, intercourse or commerce begun in one state and
ended in another (or ric(· 'IJM'sa) was an ''intrastate operation," an "intrastate movement,'' an "intrastate business," ''intrastate intercourse'' or '·intrastate commerce,'' or that it was ever intended by the use of words such
as those just quoted to segregate as a separate and distinct
operation that part of a continuous interstat~ operation ( as
a matter of actual fact between points located in different
states), which merely crosses a state, but is not begun and
ended therein.
That the words ''internal or intrastate'' "operations,"
"movement," "business," "intercourse" or "com12* merce" *connote only such operations, movement, business, intercourse or commerce as are beg11n and ended
in a single state, has been the construction placed upon· such
language from the earliest time.
For example, in the case of St. Clair Coimty v. Interstate,
etc. Transfer Co., 192 U.S. 454, 458, quoting part of the opinion of Chief Justice Marshall in Gibbons v. Ogden, 9 Wheat.
1, this is said :
"Internal commerce must be that which is wholly carried
on within the limits of a State; as where the commencement,
progTess and ter.mination of the voyage are wholly confined
to the territory of the State.''
Again, the idea that to constitute an '' intrastate transaction," the movement must begin and end within a single
state, is expressed in the language of the Supreme Court"°of
the United States in the case of Wabash, etc. Ry. Co. v. Illinois., 118 U. S. 557, 564-, a.s follows:
,
''If the Illinois Statute could be construed to apply exclusively to .contracts for a carriage which begins and ends
within the State, disconnected from a continuous transportation throug·h or into other States, there does not seem to be
any difficulty in holding it to be valid. For instance, a contract might be made to carry goods for a certain price from
Cairo to Chicag·o, or from Chicago to Alton. The charges
for these might be within the competency of the IllinoiR LeO'islature to reg-ulate. The reason for this is that both ti~e
charge and the actual t;ransportation in such cases are ex-

.American Airlines, I~c., v. M. S. Battle, Director
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elusively confined to the limits of the territory of the State,
and is not commerce among the States., or interstate commerce, but is exclusively commerce within the State.'' And on page 5,65, th~ Court further said:
"It mig·ht admit of question whether the Statute of Illinois, now under consideration, was designed by its framers
to affect any other class of transportation than that which
begins and ends within the limits of the State.''

*And that what in reality is an interstate operation
is not generally understood as capable of being broken
up into that part which is carried on without the State and
that part which happens to pass through the State, is expressed in the same opinion at "page 572 as follows:

13*

'' Whatever may be the instrumentalities by which this
transportation from the one point to the other (in different
States) is effected, it is but one voyage.''
The case of T,,Vabash, etc. Ry. Co. v. Illinois, from which
the above quotations are made, was discussed at some length
in the case of So~tthenz Express Cn. Y. Gnldberg, J.01 Va. 619,
where the Court in effect held it was the points of origin and
destination that determined the nature of the operation as
intrastate or otherwise, saying·:
"It cannot be successfully questioned that the transportation of goods over the railroads by an express company
from Philadelphia, in the State of Pennsylvania, to East
Radford, in the State of Virginia, is interstate commerce.', ,

The position we here are taking·, to-wit, that a Statute expressly confining its application to "intrastate operations''
means that it was intended to include only operations begun
and ended in the State, is well expressed in the case of Western Union Telegraph Co. v. Fremont, (Neb.) 26 L. R. A. 698,
703, as follows :
.
'' The Question on thfa point, therefore, is narrowed down
to the single inquiry whether the tax complained of in any
way bears upon or touches the interstate traffic of the company, or whether, on the other hand, it is confined to its intrastate business. We think a proper construction of tlrn
Statute confines the tax which it creates to the intrastate·.
business, and in no way relates to the interstate business of

10
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the company * e * * * • It is manifest that these provisions
of the Statute so far from 19 imposing a tax upon the
14* receipts derived from the transportation of goods between other states and the state of Missouri, expres~ly
limited the tax to receipts for the sums earned ~d charged
for the business done within the state. This positive and
oft:-repe.ateci limitation to business done within the sta.te,that is, business begun and ended within the state-evidently
intended to exclude, and the language employed certainly
does exclude, the idea that the tax is to be imposed upon the
interstate business of the company. 'Business done within
this state' cannot be made to mean business done between
that state and other states."
Aud to paraphrase the language of the Court in the castJ
last cited: Operations carried on within the state (that is, intrastate operations) cannot be made to mean operations carried 9n between that state and other states (that is, inbrstate Opl1rations).
As stated in 25, R. C. L. 961 - 963, it is well settled that

the intention and meaning of the Legislature must be determined from the languag·e of the Statute itself and not
from conjectures outside thereof. Language must be givei;i
its usual meaning even though the Court may be convinced
by extraneous circumstances that the Legislature intended
to enact something very different from that which it did enact. The current of authority at the present day is in· favor
of reading Statutes according to the natural and most obvious import of the language without resorting to unusual or
forced constructions for the purpose of either limiting or
extending their operation. No motive, purpose or intent can
be imputed to the Legislature in the enactment of a law other
than such as are to be gathered from the terms of the law as
it is plainly ""wdtten. A secret intention of the law15* making body cannot be interpreted into a Statute ,vhich
is plain and unambiguous, and ·which does not express
or imp~y it. To depart from the me~ning- expressed by the
words 1s to alter the Statute, to leg'lslate and not to interpret.
The above rules, which are found in Ruling· Case Law, are
well stated in Jordan v. S01ith Boston, 138 Va. 838, 844, as
follows:
'' Courts of justice can g·ive effect to legislative enactments
only to the extent to which they may be made operative by a
fair and liberal construction of the language used. It is i10t
their province to supply defective enactments by an attempt

.American Airlines, Inc., v. l\L '8. Battle, Director
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to carry out fully the purposes which may be supposed to
have occasioned those enactments. This would be but an
assu~ption by the judicial of the duties of the legislative
department.''

It is res_pectful1y submitted that the language of the Sta.tut~
here involved is plain and unambig·uous and, as the language
used expressly confines the tax on gasoline to that used "In
intrastate operations" it is not permissible to construe the
Statute as also applicable to gasoline used in "interstate
operations or commerce.''
Legislative history of Chavter 71 and other facts support
our contention.
While we believe we are correct in saying that Chapter 71,
Acts of 19·40, · is to be construed as written and that it is not '
permissible to arg·ue that the General Assembly intended,
something different from the meaning expressed in the language used, we do believe that the legislative history of,
Chapter 71 and other facts support our contention, as.suming.
that there is anything to construe.
16*·
*By Chapter 368 of Acts of 19·38 there was created a .
Division of the State Corporation Commission known
as the Division of Aeronautics. This Act exacted a tax of·
three cents on each gallon cf gaRolinP. purchased in this Stat~
and used by intrastate operator8 in the propulsion of air- ·
craft. The tax, under this Act, was not on commerce, either ,
intrastate or intnr~tate, but was on the .intrastate npemtor.
At the 1940 session of the General Assembly of Virginia,
House Bill No. 52 was introduced to amend and re-enact the ·
aforesaid Act of 1938.
As introduced, the bill added to the title of the 1938 Act
the f ollo~ving words:
":So as to make the Act apply to both intrastate and interstate commerce.''
As introduced, the bill eliminated the word "intrastate"
before the .word ''operators" in the next to the last line of
Section 2 of the 1938 .Act, so that while under the 1938 .A.ct
the Section read :
I

"That there * * * * is imposed ·a tax of three cents on each
gallon of gasoline purchased in this State for use and used
by intrastate operators in the propulsion of airplanes or
any kind of aircraft. ''

12
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under H. B. No. 52, th~ Section read:
'' That there * * * * is imposed a tax of three cents on each
gallon of gasoline purchased in this State for use and used
by operators in the propulsion of airplanes or any kind of
aircraft.''
Furthermore, as introduced, the bill eliminated the word
''intrastate'' before the word "operator" in the third line
of .Section 3 of the 1938 Act so that w bile under the 1938 Act
the Section read :
17*

•,' That the Director of the Division of Motor Vehicles be, and he hereby is, directed, upon demand for
refund of gasoline taxes paid by any intrastate operator
of
1
air plants or other aircraft, to pay at the rate of three cents
a gallon for each and every gallon upon which there is a right
of refund and refund is l1eing; made, into the Treasury, as a
special fund, to bl} disbursed upcn order of the State Corpor. ation Commission for the purposes as herein provided.''
under H. B. No. 5·2, the Section read:
''That the Director of the Division of Motor Vehicles be,
and he hereby is, directed, upon demand for refund of gasoline taxes paid by any operator of airplanes or other aircraft, to pay at the rate of three cents a g·allon for each and
every gallon upon which there is a right of refund and refund
is being made, into the Treasury, as a special fund, to he dis, bursed upon order of the 'State Corporation Commission for
the purposes as herein provided. ''
But IL B. No. 52 was not enacted a~ introduced. The
House Committee on Finance amended the bill by putting
back the word "intrastate" in Section 2, where it had been
eliminated by the bill as introduced, from the 1938 Act.
The same Committee further amended t.he bill by changing
the period after the word "aircraft" (that being the last
word in Section 2 of the bill}, to a semi-colon and adding:
· "and a tax of three cents on eacn gallon of gasoline purchased in this State for use and used by interstate operators
in the propulsion of airplanes or any kind of aircraft in intrastate operations and within the borders of the State of
Virginia, the amount of tax to be based on the flight logs of
each trip and average consumption of gasoline per h<;mr per
month."

American Airlin~s, Inc., v. ]\f. S. Battle, birector
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N"ote: Section 2 was enacted into law with the amemlments made by the House Finance Committee.
*But amendments to the bill were not at an end.
Subsequently, the said bill was returned by the Gover11or of Virgfoia without his approval, he suggesting that
Section 3 be amended by changing the period to a semi-colon
after the word "provided'' on pa~e 5, line 9, Section 3 of the
bill as introduced (line 7· of Section 3 of tl,ie Act as eventually enacted), and inserting the following:
18*

"But such deductions and payments as to interstate operators ·shall be made only as to gasoline purchased in this
State for use and used by such interstate operators in the .
propulsion of airplanes or aircraft in intrastate operations
and within the borders of the State of Virginia, the computation thereof to be based on the flight logs of each trip and
average consumption of gasoline per hour per month.''
The bill, with the aforesaid amendments made thereto by
the House Finance Committee and those suggested by the
Governor and agreed to by the House_ of Delegates, wac,
enacted into law as Cl1apter 71 of the Acts of Assemh]y of
1940, page 102 (Michie's Code (1938 Supplement) Sections
377 !1 ( o) to R77 5 ( s) ).

What was the situation under the Act of 1938? That
.A.ct imposP.d a tax of three cent~ on eaeh gallor. of gn.soliue
purchased in this State and used by intrastate operators in
the propulsion of aircraft. The tax was not on commerce,
either intrastate or interstate, but was on the intrastate operator.
H. B. No. 52 added to the title to the 1938 Act the words :
"So as to make the Act apply to both intrastate and
terstate commerce.''

in-

*But, as introduced, the bill eliminated the ·word "intrastate'' both in 'Section 2 and in Section 3, as has
been hereinabove mentioned. And now, the pertiuency of
t 1,,1t elimination, itR RUhRequent restoration and the additions
that were made to the bilJ by the House Finance Committee
and under the recommendations of the ,Governor, begins to
appear, if it has not already done so.
'"
vVe do not debate the proposition that when H. B. No. 52
added to the title of tl1e 1938 Act the lang11age just quoted
and when it eliminated the word "intrastate'' in both Sections 2 and 3 of the 1938 Act, that the effect woulcl have
19*
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been to tax gasoline used in aircraft not only by ''intrastate
operators'' but by all ope·rators. Aud by taxing ga~oline
purchased in Virginia and used by all operators (both mtrastate and interstate), the effect would have been to ta.x both
intrastate· and interstate commerce..
But the ·bill as introduced was not permitted to remain
intact. It was amended. And the very first amendment was
to put back the word ''intrastate'' before the word "operators'' in Section 2, so as to continue the existing ta.x as it
was under the 1938 Act on intrastate operators.
True it is that there was added to -Section 2 the following:

'' And a tax of three cents on eacli gallon of gasoline purchased in this State for use and used by interstate operators
in the propulsion of airplanes or any kind of aircraft in intrastate operations and within the borders of the State of
Virginia, the amount of tax to be based on .the flight logs of
each trip and average consumption· of gasoline per hour per
month.''
:i=Now what was the effect of this addition? It did impose a tax of three cents a gallon on each gallon of gasoline purchased in the State of Virginia and used by interstate operators in the propulsion of aircraft, but the tax, in
express language and so stated in the Act, was confined and
limited to gasoline so purchased .and used in aircraft ''in
intrastate operations and within the borders of the State of
Virginia.''
The Act of 1938 confined the tax to intrastate operators.
The Act of 1940 broadened the scope of the tax to include
interstate overators, but clid not broaden the scope as to '' ovr, rafirns.'' the Statute• expressly broadening t11e tux as to
operators but expressly confining the tax to ''intrastate operations.''
In other words, merely because a corporation was an interstate operator, should be no reason for exemption from
the tax if Ruch an operator eng·Ag-ed also in intrastate oper9.tions or cnmmerec_. that i~, from exemption. from a tax on
its intrastate operations or commerce. And the effect of the
Act of 1940 was to correct this inequality.
And the amendment to Section 3 of H. B. No. 52 proposed
by the Governor of. Virginia . (!1-nd subsequently enacted)
strengthens, we submit, the position taken by us. Section 2,
as amended, as hereinabove demonstrated, did c.onfinp, tl1e
tax on ~;asoline purchased in this State to tha.t consumed
in aircraft '' in intrastate operations and within the borders

20*
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of the State of Virginia.,'' but, at that time, no change was
made in Section 3, it reading:
21 *

*''That the Director of the Division of Motor Vehicles he, and he hereby is, directed, upon demand for
refund of gasoline taxes paid by any operator of airplanes or
other aircraft, to pay at the rate of three cents a g·allo11 for
each and every gallon upon which there is a right of refnud
and refund is being made, into the Treasury, as a special
fund, to be disbursed upon the order of the State Corporation Commission for the purposes as herein provided.'' (Italics supplied.)
·
So that while Section 2 of the bill, by amendment, did ex- .
pres sly restrict. the tax to certain gasoline used in aircfaft
'' in intrastate operations, etc.," prior to the Govemor 's
suggested amendment, no similar limitation was mentioned
in Section 3, but the tax was expressly applicable to refunds
demanded by and being paid to any operator, irrespective of
whether used in intrastate or interstate operations or commerce.
But the amendment proposed b.y the Governor corrected
wha.t was, to say the least, an inconsistency, that amendment
providing:
''·But such deductions and payments as to interstate oper-.
ators shall be made only as to gasoline purchas.ed in this
State for use and used by such interstate operators in the
propulsion of airplanes or aircraft in in,trastate overatfon:;
and within the borders of the State of Virginia, the computation thereof to be based in tbe flight logs of each trip aucl ,
average consumption of gasoline per hour per month.'' (Italics supplied.)
· Thus, we submit, making it increasingly clear that the
proposed tax was to be confined to '' gasoline purchased in
this State for use and used by such interstate operators
in the propulsion o,f airplanes or aircraft in intrastate op,..
erations and within the borders of the State of Virginia,''
because that was the literal language used in the Act.
22*
*It is submitted that, it is indubitably plain that but
one meaning can. be given. to the language of the 1940
Act and tl1~t is, while the tax i~ app~icable to an jntershi'te
operator, it is confined, in plain and express lang-ua!!:e, to
"intrastate operations and within the borders of the State.
of Virginia.''

'

Supreme Court of Appeals of Virginia

16

Had the General .Assembly intended to tax gasoline consumed by an interstate operator engaged iu interstate overalions (which is the situation of all the applications by American for refunds), the .A.ct would have used appropriate language. such as "in intrastate operations and interstate operations within the borders of the State of Virginia,'' or
would have omitted altogether the words '' intrastate operations" and merely used the language "within the borders of
the State of Virginia''.
While we have hereinabove taken the position, and given
our reasons the ref or, that there is no ambiguity in the .Act,
assuming· for the purpose of argument tha.t there is room
for construction, we wish to call to the Court's attention
the well settled rule in this State, clearly stated by Mr. lustice Holt in the case of Convnionwealth v. Stringfellow, 173
Va. 2S4, 291, as follows:

''It is well settled and familiar law that statutes imposing taxes are to be construed most strongly against the Government and in favor of the citizen, and are not to b~ extended by implication beyond the clear import of the lang11age used. ,vherever there is a just doubt, that doubt
should absolve the taxpayer from his burden.''
To the same effect, see the many cases collected in Michie 's
Virginia and
est Virginia Digest, Volume 9, pages 428,
429.

,V'

*But the operations subject to a tax were exrn·8s·::_
ly, and, we believe, designedly limited and confined
to ''intrastate operations and within.the borders of the State
of Virginia.''
We use the term designedly because had the Statute attempted to make the tax applicable to interstate operations,
such an attempted tax so applied would, we respectfully
submit, be un·constitutional. We will hereinafter fully argue
this contention. We are now dealing only with the meaning
of the Statute as written.
Reiterating our belief that the language of the Act is
1--i·lnh1 :mrl tltnt mu 110Ritio11 i8 correct, ag·ain assuming that
the meaning of the lang11age is susceptible to ail interpretation or construction contrary to our contention, there is
r-n0ther \Yell c:ettled rnle of statutory construction and tlmt
is in construing a statute reasonably susceptible of two interpretations, by one of. which doubtful constitutional questions arise, and by the other of which such questions are
avoided, it. is the Court's duty to adopt the latter interpretation. Texas v. Eastern Texas R. Co., 258 U. S. 204, 66 L.
22a*
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Ed. 566; National Labor R. B. v. Jones and Laughlin S.
Co·rp.: 301 U. S. 1, 84 L. Ed. 898; hderstate Corn. Corn: v.
Oregon-Wash. etc. Co., 288 U . .S. 14, 79 L. Ed. 588; .[T ruted
States v. Shreveport Gravn and Elevator Co., 287 U. S..77,
77 L. Ed. 175.
If the instant Act is susceptible of being construed as applicable to interstate operations or commerce, that the Aet
is uneonstitutional will be subsequently demonstrated unde-:_·
II of this Argument. Certainly, it can be said, at the very
least, grave doubts as to the Act's constitutionality arise
jf the opposing contention is upheld.
*To say that the Statute under consideration fa au23* thority for a. tax on gasoline for which .American ha.s
applied for refunds, in our opinion, is only possible by
reading into the A.ct the words '' and interstate'' after tl1e
word "intrastate'' on the .first line on page 21 of the .Aero
nautics Division Act, or by eliminating therefrom the word
"intrastate'' before the word "operations,'' and thi.s too·
after the General .Assembly haE! aparently. gone to such d<?.- ,
liberate pains to limit the application of the tax to "intra-.
state operations.'' This, we believe, is not permissible.
In concluding this branch of our argument, we wish to
anticipate and refute two possible defense arguments. The
first is that by adding the words hereinabove mentioned to
the last lines of the title to the 1938 Act, the 1940 Act intended to tax gasoline used in interstate commerce.
But the Court's attention is respectfully called to the fact
that the language of the title was put in the bill befor~ the
body thereof was restricted by amendments and we have
hereinabove attempted to demonstrate the limiting effect of
those amendments.
A sufficient answer, we believe, to such a. possible contention is that lang·uag-e in the title to a.n act cannot contradict
plain lang·uage to the contrary in the body of the act. .As
has been hereinabove demonstrated, there is no am~iguity.
Its application is expressly limited to ''intrastate operatic11s." r~I.1lw following statement hi made in 59 C.. l., Stai.ufos, p~ge 1007:
4

24*

*''Ordinarily, when the body of a statute is free
from ambiguity, the meaning expressed therein must be
given effect, without resorting to the title; and in no event
should the language of the title be permitted to control expressions in the enacting clause in conflict therewith. The
act cannot be extended by construction beyond the scope of
its title, nor can the title add to or extend the operation of
the act or supply omissions therein.''
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It is further to be recalled that when H.B. No. 5,2 was introduced, the language '' so as to maim the act apply to both
intrastate and interstate commerce" was in the title. But
the Act, as enacted, clearly restricted the tax to· "intrastate
operations,'' although no change was ma:de in the title. In
such a case it is doubly clear that language in the title cannot broaden more restricted language in the body of the
.A.ct.
·
The second possible opposing argument that the language
"in intrastate operations'' was intended to . include, as a
distinct operation, that part of an air operation in interstate commerce which theoretically was to commence when
au imaginary ;:,tate liue wns crossed and was to end when
another imaginary Stafo lhw was reaclll~d, although the flig·h~
was a continuous one, between terminal ·points located in
. foreign states, not stopping at any airport in the State of
Virginia (or at the most at one airport) would be contrary
- to the realities of the situation and would be contrary to the
rather universal understanding that the. words ·"intrastate
operations'' as applied to aircraft engaged in air commerce
·are merely synonymous with the words "intrastate commerce,'' and consequently, the antithesis and diametric opposite of '' interstate operations or commerce.'' ·
And another circumstance that certahily seems to support
,petitioner's contention that the words "intrastate- operc1tions'' were intended to only include operations begun and
ended in the State is that the Act provides that the
24a * •1;consumptim1: of giu:oline is to be busP-rl upon the
'' flig·ht log·s'' of the trip which the pi.lot is to keep.
'' Air lanes'' or ''airways'' . recognized by the Civil Aeronautics Authority are twenty-five miles wide. A pilot who
begins his flight in one air field in the State and ends his
flight in another air field in the State would have no difficulty in determining the consumption of gasoline on the trip
based upon the "flight logs." However, a pilot flying across
the g·eographical boundaries of the State of Virg·inia would
have the impossible ta~k of fixing the mcment when he
crosses an imaginary line into Virginia and the moment
when he leaves the State.
It is, we think, a fair assumption that the General Assembly had no intention of requiring an impossible act and that
~onsequently .the provisio.n in .the Act in re~·ard to logging
the consumption of gasolme gives added weight to our· contention that the language "in intrastate operations" means
operations begun and ended at well defined and cletermiuab-le
points, to-wit: airports or landing :fields, both of which are
located in the State of Virginia.
'

·1

I

I
I
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.!.gain to give the words "intrastate operations'' sncli a
meaning· would be to convict the General Assembly of tautolop;y. If the words '' intrastate operations'' could ibe so construed, the additional words '' and witl1in the borders .of the
State of Virginia" would be redundant. ,vhile we might expect
from Gertrude Stein some such meaningless jargon as ''a·
rose is a rose, is a rose, is a rose, etc.,'' we do not believe the ·
General .Assembly can .be charged with any such intentional
alliteration,

25*

*II. Tf Chapter 71 Tm,2>1J,qf!s a .Tfl,x on Petitioner Stdt1.tte

Unconstitutional.

For the purpose of this argumerlt, and for it only, we will
here concede that Chapter 71 of .Acts of 1940 does attempt
to ta.x gasoline purchased by the petitioner in the State of
Virginia and used by it in its aircraft, engaged in interstate
commerce.
In order that our position may be clearly understood, at
the outset, we desire to· state what we concede and what we
deny.
·
.
That the State of Virginia may levy an excise tax upon
a given commodity and that she may tax it in any manner
she sees fit ( so long as the tax is not arbitrarily discriminatory) is freely admitted by us. Hence, we concede that
the State of Virginia has the power to tax the sale or purchase, the. ownership, the possession, the storage, the withdrawal at the time of withdrawal, of gasoline, and that the
mere fact that certain gasoline is thereafter used in interstate commerce is immaterial and is no good reason for invoking the protection of the Commerce Clause of the :E'ederal Constitution.
"\Ve do not contest the constitutional power of the State of
Virginia to impose a general sales tax on gasoline. We
merely deny that it has done so.
•what we contend is that since the State of Virginia
26* has not a.t.tempted to levy an excise t~x upon the mere
sale or purchase, the ownership, the possession, the
storage, or the withdrawal a.t. the time of withdrawal, of gasoline, but without endeavoring so to do, attempts to levv an
alleged excise tax upon gasoline, not generally, but upon iasoline consmned in aircraft enga-l}ed solely in interstate. conim-erce, then such a taxing statute directly hurdens intecstate
commerce and is violative of the Commerce Clause of the Constitution of the United S.tates.
·
Before proceeding further we wish to call attention to the.
:Motqr Fuel Tax Act of Virginia (Chapter 212 of Acts or .As-.
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sembly of H>32, pa.ge 389; :.Michie 's Code of Virginia, 1936,
Sections 2154 ·(209)-2154 (229)) for the .purpose of showing
that it does not authorize any tax against this petition.er .. On
the contrary, if the :Motor Fuel Tax Act was the only Statute
involved, there could be no tax exu.ctecl of the petitioner, because Section 7 thereof p1·oyides for a refund of the whole
tax on gasoline m:;ed for '' operating or propelling aeroplanes
or aircraft.''
Section 5 (a) of the Motor Fuel Tax Act levies a tax of
five cents per gallon on all motor fuel sold and delivered or
used in this State.
Section (j provide::; :

'' After providing for the refunds under this act, the director shall promptly pay all taxes and fees collected by him
under this act into the State treasury. The revenue derived
from the tax levied as afore~mid is hereby appropriated for
the construction of the roads and projects comprising the
Sta:te primary higlrway system and for ,the constrnc.tion or
maintenance of the roads and projects *comprising the
27'fl: State secondary hig]nya.y system and shall he applied
to no other purpose,• * «•"
Section 7 provides :

"Any person, who shall huy, in quantities of five (fi) gallons or more a.t any one time, any motor fuel a.s defined in
this act for the pnrnose of, and the Ra.me is actnally used for,
operating or propellint?; boats, slfrps, aeroplanes or aircraft,
stationary gas emrines. tractors used for agricultural purposes, huses owned a.nd operated by a county or the school
board thereof while being used to tl'ansport. childt·en to and
from public Rchools, and e(luipmen.t for voluntary fire fighting companies within tl1e State actually and necessarily used
for fire fighting purposes, a.nd motor equipment helon~ing
to citie,s and towns used exclusively in municipal activities,
or 'Who shall rmrclrnse .and use .any of such fuel for spraying
purposes or for cleamng, dyeurn: 01· other commercial use,
except in motor vehicles opemtecl. or intended to b(~ operated
in whole or in nart. upon any of the public highways, streets
or alleys of tMR State, on 'Whieh mot01: fuel the tax or taxes
inrnosed bv t.lii~ act shall have been paid, shall he reimbursed
and rennin the rimonnt of such tax or tnxes paid hy imcl1 l)ersons. * It' * Prnvicled. fnrther that on fl.ny island, in this State
on w·hfoh 11" moto,· vehicle i!;; operated upon anv public lJighvrn.ys. streehi or alleyi;;; of this Rtate, 'the refund provicl<-~d for
by thfa ser.tion ma.v he mnde to the merchant selling Huch
motor fnel to the consumer.''

,American .Airlines, Inc., v. l\l. S. Battle, Director
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And to demonstrate the policy of this State in regard to
gasoline taxes even more clearly, if that he. possible, attention
is called to Senate Joint Resolution No.. 5 of the 1940 General
Assembly (Acts of 1940, page 939), providing:
'
'' Be it resolved by the Senate, the House of Delegates· concurring, That it is the sense of the General Assembly of Virgh1ia tha1t all revenue of the State derived from excise taxes
1mposed upon motor fuel and from motor vehicle registration
fees and licenses which, after providing for refunds and adjustments allowed therein by law, the expenses of administration, collection and inspection, including .the analysis and in. spection of motor *fuels and devices for d.ispensiug the
.2S* same, and after providing for the retiremeut of obliga. .
tions which have heretofore been assumed bv the State
and payment thereof pledged out of the proceedsw from such
taxes, fees and licenses, be used solely and exclusively for
the construction, reconstn1ction, maintenance and repair of
11uhlic 11ighways and bridges within the State and for the
'.necessary State policing thereof.''
Accordingly, it is apparent that the Motor ],nel '1.'ax .Act
of Virginia. does not tax, aud does not purport to I tax, the
mere sale of gasoline, or the general use of gasolinr~, or the
possession of gasoline, or t]1e storage of gasoline, or the sale
and consumption of ga.soline in aircraft eng·aged either in
intrasta.te operations or commerce or in interstate opera.tions
or commerce, but, as the Act specifically provides in Section
7 for full refunds in all em~es except the single ease of gasoline used Hin motor vehicles operated * * w upon any of the
public highways, streets or alleys of tliis State'' ( expressly
providing for full refunds on all gasoline used for '' operating or propellin~ * ~ * aeropl:mes or aircraft ~ ~ :11i ' ' ) and
F:pecifically provides in Section 6 that '' the revenue derived
from the tax levied as aforesaid is hereby appropria.ted for
the construc.t,ion of roads * ~ * and shall be applied to no other
purpose.'' and as the-policy of this State with respect to taxes
on gasoline has heeu so clearly expressed in the said Senate
Joint Resolution No. 5 of the 1940 General AssemlJly, the
said ifotor J:4,uel Ta.x Act imposes a tax.-on gasoline used ''in
motor vel1icles operated upon the public llighwa:ys, streets o~"
a1leys of this Sta.te, '' and upon such gasoline only.
So it is abundantly clear that the defendant can obtain no
comfort from tl1e M:otor Fuel Tax Act. And if *Chapter
29* 71 of the Acts of 1940, properly construed, does attempt
tot.ax gasoline used in petitioner's aircraft engaged only
in interstate commerce ( wl1ich is denied for the reasons here..
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inabove given, but is here ·admitted for the ~kt1 of this argument), then tha.t Statute is unconstitutional.
Chapter 71 does not attempt to tax the mere sale o:r purchase, or the storage, Qr the ownership, or the withdra.wal at
the. time of withdra:wal, of gasoline, but the tax is levied (if
the Ac.t can be construed to apply to interstate oper~tions or
commer'ce') upon gasoline purchased in this State and used
in so.ch· operations or commerce and within the borders of
the Sta.te of Virginia, "the computation thereo-f to be based
on the flight logs of ea.ch trip and average conswnptitm of
· gasoline per hour per month.''
.
Accordingly, if the Act is applicable to interstate conunerce,
it imposes a tax directly and solely upon gasoline <ionsumed· in
petitioner's aireraft in interstate operations or ·,cormnerce.
The ta.x is levied upon the consumption of gasoline in furnishing motive power for petitioner's interstate planes. The tax,
if applicable, is computed upon gasoline consmnecl in interstate planes upon their coming in, their crossing and their
going out of the State.
If gasoline is sold, purchased, sto.req., owned,. wasted, given
away, or withdrawn a.nd used for any purpose other 1.han
consumption in aircraft, then Chapter 71 is clearly not applicable and, if ,the said Statute can be construed to include
interstate operations or commerce, the tax upon the petitioner
is based solely npon the fact that the gasoline is used in interstate operations or commerce.
30 8
eThe tax· is upon gasoline consi;imed in aircraft, and
if the A.et can be construed as applicable to planes engaged in interstate operations or commerce, it is ol)viom; that
the tax is imposed upon the use or consumption of gasoline
in interstate commerce, the amount thereof subjeet to estimation only after the gasoline has been consumed in interstate
operations or commerce, measured by the amount consumed
in sueh operations or commerce within the borders of the

State.

.Aooorclingly, tl1e tax, being computed on the flight logs and

averag·e consumption, iR uot a. tax imposed be/ore tra.nspbr·
tation has commenced, but is a ta.."{ which is imposed upon the
use or consumption· of g·asoline in infol'state commerce, determinable only after transportation has bee·n c>oncluded. TlJe

tax is not a tax on ·'events preliminary to interstate comn1erce. ''

The test of constitutionality is stated in the recent ease of

8ou,thern Pacific rJo. v. Gallrtphf.r (1939), 306 U. S . .LG7, 83
L. Ed. 586, ,as follnws:
,

'' The principle illustra.ted by the.Helson awl Ronr.lolph case
forbids a tax upon commerce or c011.s1i,mption i·n coni.mr.rce.

.American Airlines, Inc., v. M. iS_· Battle, Director
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The Wallace case, and ,precedents analogous to it, permit
taxation -of events prelirni-Jiary to interstate commerce. The
validity of any application of a taxing act depends upon a
c1assification of the fncts in the light of these theories.''
(Italios supplied.)
We assert with some assurance that no pertinent case can
be cited by our able opponents in support of their po~ition.
On the contrary, it is believed that case after ease, both early
and recent, of the Supreme Court of the United States is authority for our contention. A leading case on the subjec.t is
that of Helson and Randolph v. Kentitcky, 279 U. S. 245, 73
L. Ed. 683, in which the facts were : ,
1# .A. Kentucky statute levied a tax upon the use of' gaso..:
line, irrespective of where purchased. The defendants,
Helson and Randolph, were engaged in operating a ferry
boat, they doing an exclusively intnstate business. The
motive power of the boat was gasoline, the greater part of
which was purchased in Illinois but 75% of which was actually
consmned within the limits of Kentucky, but all c,f it in the
making of interstate journeys.
The State of Kentucky, as the plaintiff, brought suit against
the defendants to collect the tax levied under the aforesaid
act, computed and imposed upon the use of the gasoline thus
consumed.
vVe wish to particulaTly point out that the Court atta.ched
110 importance to the fact of where the gasoline was purchased.
No question of a sales tax was involved. '"f'hc State of
Kentucky contended that the statute was applicable ~olely
on the theory of the use of the gasoline within the State. Xnd
the Supreme Court of the United States held the statute unconstitutional, not because the gasoline was purchased in
another state, but solely because the statute imposed the tax
squarely on the use of the gasoline in interstate commerce.
In holding that the tax was an unlawful burden c,n interstate commerce, the Court sa.id:

31•

'' The statute here assailed clearly comes within the principle of these and numerous other decisions o-f like character
which might be added. The tax is exacted as the price of the
privilege of using an instrumentality of interstate commerce.
It reasonably eannot he distingni~hed from a tax .for using a
locomo:tiive or a car employed in such commerce. A tax laid
upon the use *of tl1e ferry boa.t would present an exa.ct
32~ parallel. Aud is not the fuel consumed in propelling the
boat an instrumentality of commerce no leRs than the
boat itself¥ A tax w·hfoh falls directly upon the use of one of
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the means by which the commerce is carried on directly burdens that commerce. If a tax cannot be laid by a state upon
the intersta.te transportation of the subjects of commerce, as
this Court definitely has held, it is little more than repetition
to say that such a tax ca.nnot be la.id upon the use of a medium
by whieh such transport.at.ion is e:ffected. All restraints by
exactions in the form of taxes upon such transportation, or
upon acts necessary to its completion, are so ·mm1y invasions
of the exclusive power of Congress to regulate that portion of
commerce between the states.''
And the present status of the doctrine of the Helson ca.se
is correctly stated in the case of Golden Eagle lVesf.ern Lines
v. B-inya·man, 14 E,. Supp. 17, affirmed by the United States
Supreme Court, the case on a.ppeal to be ·hereinafter more
fully disc11ssed. In speaking of the tax there involved, the
lower Court said :
•'As an excise tax on the privilege of use, the f ac~ts bring
iti squarely within the much distinguished but s.till unreversed doctrine of Helson and Randolph v. Common.wealth
of J( entuok,lJ. ''

That the Supreme Court of the United States does not propose to reverse the doctrine of the Helson case would seem
amply evidenced by its later decisions ( to be hereinafter mentioned), wbe1·e in distinguishing the Helson ca.se the Court
consistently has cited tha.t case as ha.ving· announced a doctrine to which the Court Rtill adheres.
33,x.
•111 the reeent case of So·u.thern Pacific Co. v. Galla.,r1her, (1939) 306 U.S. 167, 83 L. Ed. 586, the Supreme
Court of the United States has stated the test to b.e applied as
follows:
'' The principle illustrated by the II els on and Randolph case
.forbids a tax upon. c01nmerce or consumption in co-mrnerce.
The "\\7allace case, and precedents analogous to it, permit
state taxation of events preliniina.ry to interstate commerce.
The validity of any application of a taxing act depends upon
a cla.ssific.ation of tl1e fa.c.ts in the light of these tl1eories. ''
(Italics supplied.)
The tax imnosed by Chapter 7L Acts of 11940, if app1icahle
fo petitioner's purchases of gasoline, obviously is a· tax on
'' consumption in c.ommerce. '' and just a.s pla.inlv is not a tax
on '' eYents prelimina.ry to interstate commerce.''

Ame1·ican Airlines, Inc., v. M. S. Battle, Director
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CASES CITED BY OPPONENTS DISTINGUISHED.
In the lower Court our distinguished adversaries relied on
the cases of f,Vest~rn, Livestock v. Bitreau of Reven,u,e, 303
U. S. 250; McGoldri.ck v. Berwind-White Goal Minin,g Co.,
309 U. S. 33, and Diuiston v. City of Norfolk, 177 Va. 68!}, as
authority for their contention. The Be~d-·white case
( and companion cases) involved a general sales tax; the
estern Livestock case involved a general occupation tax,
and the DitAiston v. Gity of Norfolk case involved a general
merchant's license tax.
The question may fairly be asked why cases involving
general license taxes, general occupation taxes and gener.al
sales taxes are cited as pertinent to a .situation where the tax
in controversy (if applicable at all) belongs in none of those
categories, but where the tax (if applicable \ltat all) is
34 * a ta.~ upon gasoline used and consmned in actual interstate commerce and measured by its use and consumption in such commerce.
e do not question the soundness of these cases. And in
this petition we make such an express concession. Not only
do we concede the constitutionality of a general sales tax, of
a general oecupatiou tax, of a general .license tax, but ,ve
-concede the constitutionality of a .general tax on any property
shipped, or used, or to be used in inierstate commerce before ·
the movement begins or after it ends.
"'\Vbat we deny, and ,vha.t the Supreme Court of the United
States has consistently denied, and up ito the present time, is
the right of a sta.te to tax p:asoline, or any other eommodity,
actually used and consumed in ma.chines of whatever nature
engag-ed solely in interstate commerce. And if the ta..x imposed by Cha.pter 71, Acts of 1940, is applicable to the pe.titioner's ·interstate operations, which is denied, then the tax
is imposed upon gasoline actually used and consumed in peti:tioner 's aircraft engaged solely in tntersta.te commerce and
measured by its use or consumption in such interstate commerce.
Conceding that in cases of gene-1~al sales taxes, general
license taxes and genera] occupation taxes ( as distinguished
from attempted taxes on u~e or consumption in actual interstate commerce), there has be~n a broadening trend in the
construction of the Commerce Clause, and in the first three
cases the test largely depends on the presence or absence of
discrimination, this is not true of an attempted tax upon
35• gasoline. or any other commodity, *used or consumed .
in actual interstate commerce. In the last ca,se the sole
justification for a state tax is as an e~acti!on as compensation for the use of State facilities, and upon that basis only.

,v

,v

.
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TAX CANNOT BE SUSTAINED ON THEORY
OF COMPENSATION FOR USE
OF STATE FACILITIES.
The line of authorities holding that the exaction by a State
of a money payment burdening interstate operations or commerce is permissible, .provided it affirmatively appears that
it is demanded as compensation to the State for the use of
State. facilities, have no application to the instant case.
Where the charge is exacted as compensation for the use
of State facilities, its legality is not de.fended as an excise
tax. The contention then made is that the levy is not an excise
tax but is a charge made by the State as compensation for
the use of State instrumentalities. The contention that a
charge is exacted as compensation, a,s an hypothesis, aclmowledges that the charge is a bur<;len on interstate commerce and
that it is not an excise tax.
The distinction between the ·two is stated in the case of
. BinganW!Ji v. Golden Eagle Western Li,nes, 297 U. S. 626, 80
L. Ed. 928, 930, in the following language :
'' The case turns upon the question whether the pertinent
statutory provisions exact a charge as compensation to the
state for the use of its highways, -0r imp-0se an excise tax for
the use of an instrumentality of interstate commerce. If the
former, the tax should be sustained; if the latter, it clearly
contravenes the commerce clause and'must be held bad. Helson and Randolph v. Ke1itucky, 279 U. S. 245, 73 L. Ed. 683 ..
and. cases cited.''
. .
·
""But in the instant case the a.ppellees' defense is confined s,olely to the single issue that the tax is an excise
tax and does not burden interstate commerce.
Par1too-raph 8 of appellees' .Answer sa:y,s:

36• ·

"Respondent alleges that tl1e ta.x on gasoline is a.n excise
tax a.nd is in no way a burden upon interstate commerce.''
Accordingly, the defense to .our petition is not that the ta.x
is a charge as compensation for the use of State faciliti-a-s,
but that it is an excise ta_x which does not burden interstate
commerce.
This Honorable Court in the ease of Switzer v. Swifze1,
1.67 Ya. 193, (and in many other cases) has said that "no
Comt can hase its decree upon fa:e.ts not alle~ed, nor reJJder
its judgment upon fl. ricrht however meritorious, ,,.rhich has
not been p]ea:ded And claimed. Plea.cling-s :=i;re as ess.ential as
proof, the one l>eing non-availing without t11e other."

.American Airlines, Inc., v. M. -S. Battle, Director
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And while the cited case was concerned with a complainant's
pleading, .the opinion is equally applicable to defensive plead.,
, ings. That is, a defendant is bound by the issue or issues
he raises as his defense. Such issue or issues his opponent
must be prepared to meet but the opponent is not required,
and he cannot be expected, to a.nticip,a.te others.
Accordingly, as the Answer filed by the defendants in the
trial Court does not attempt to justify the t~""< on the theory
that it is exa.cted as compensation for the use of State facilities, but the defense is confined to the allegation that the
37 8 tax is an excise ta.'"{, which does not burden *interstate
commerce, whether the ta.x could be justified on the
theory of compensation for the use of State facilities is not
here involved.
However, an insurmountable obst.aele to this theory, even
had it been ·relied upon, will now he mentioned.
T,he rule is sta.ted in the case 0f Ingels v. Morf, 300 U. S ..
290, 81 L. Ed. 65B, ~s follows :

1

'''To justify the exaction by a Sta.te of a money payment
burdening interstate commerce, it must affirmatively appear
that it is demanded as reimbursement for the expense of providing facilities, or of enforcing regulations of the commerce
which are within its constitutional power.''
This rule has been repeated by the United States Supreme·
Court in the case of Di:i.:ie Ohio E:cpress Co. v. State Revenue.
Com., 306 U. S. 72, 83 L. Ed. 495:
''vVe have held that to sustain a. charge by the State for
the use or privilege of using its roads for interstate trans..
porfa.tion, it must affirmatively appear that the charge is exacted as compensation or to pay the costs of policing its highways.''
Furthermore, regardless of what might have been al1eged
in the pleadings, the def eudants introduced no evidence what. soever. There is not one iota of evidence that the State does
furmsh any fa.cilities peeuliar to persons engaged in interstate air commerce or tha.t the tax imposed by the said Cha.pter 71 is exRCted as compens·ation for the use of any State instrumentalities.
Note: Attention is ag;a.in called to the fact, hereinabove
brought out. that the Motor Fuel Tax Act ( Chapter 212,
38* Acts of 1982), which does impose a tax on •gasoline
used '' in motor vehicles operated * * ·• upon any of the
public highways, s.treets or alleys of this State'' does not at-

~

•
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tempt to tax gasoline '' used for operating * • * airplanes or
aircraft • * ""': because by Section 7 thereof any person so
using gasoline '' shall he reimbursed and repaid the amount of
such tax or t~""<es paid by such person.~' And as the said Motor
:wuel Tax .Act does not attempt to tax such gasoline at all,
a fortiori it does not attempt to tax it as compensation for the
use of State facilities. So there remains only Chapter 71,
Acts of 1940, and no argument is required in support of t-he
assertion that. the tax thereby imposed is not exacted as compensation for the use of any State facilities.
In the case of Bingaman, v. Golden, Eagle Western L·ines,
297 U.S. 626, 80 L. Ed. 928, the Supreme Court of the United
States said that a tax on gasoline could not be sustained as
a tax for compensation for the use of State facilities even
though the Statute provided that the entire proceeds were devoted by la-w to the building and improvement of the State
highways and also providP.d for refunds in all cases except
where the gasoline was used in motor vehicles operating on
State streets or highways, the Court approving the State .
Court's construetion in the following language:
.
'' T·he Court considered the suggestion tnat the entire proceeds of the tax were devoted by law to the building and improvement of the State highways, but said that this would not
aH er the":\ fact that the tax was not exacted for the privilege· of
using these hiµ;hways. ''

*As repeatedly asserted in deicisions of the United
Sta.tes Supreme Court, the State must affirmatively ~how
that tl1e tax upon use in interstate <'omrnerce is exacted a.s compensation for the use of State facilities. No attempt has been
made to do this, there is no evidence thereof and, as a matter
of fac.t, the Sfat,e of Virginia does not. furnish any air facilities whatsoever to a.n interstate air carrier for which an exaction of any nature could be charged. The State does not
own or operate anv airport, nor does it own or operate any
landing field, nor does it own or operate any beacon light or
any other facility, which this petitioner, or any o.ther ·interstate air carrier. might use.
For the privilege of landing its planes at Hoover Airport,
the pet.itione1· has pa.id the fee demanded by" the owners of
the airport. For the privilege of making a possible emer~enc.y
landin!! rt ftnv other airport in the State it would pav the fee
demanded by tl1e ow11er. As the St.a.t-e owns. no landing- field,
in no event <'onlcl the State of Vfro:inia suggest that it fur11is·hes the petitioner any air facilities whatsoever for which
it should be eompensated. The Berwind case, and others
39,x.
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similar, does not overrule the principles of the Helson case,
the Bingaman case, Ingels v. Mor/ case and the Southern
Pacific Company case. None· of these cases were even mentioned in the Berwind case. And for the very good reason
that a general sales tax, a general occupation tax or a general
merchant's license tax on persons or property before movement in interstate commerce begins, or after it ends are a::;
different from an attempted ta..'{ 011 property, to-wit,
40* gasoline, used and consumed in actual *inter.state commerce and measured by its use and eonsumption in such
commerce, as chalk is different from cheese.
Under Chapter 71 of the 1940 Act the proceeds of the tax
are constituted a fund '.; for the administration of the aviation laws, heretofore or hereinafter enacted, insofar as the
administration thereof has been or shall be imposed upon the·
State Corporation Commission$•• and that said funds after
reasonable and necessary costs of administration of said aviation laws by the State Corporation Commission * • * shall
be expended and disbursed upon order of the State Corporation Commission ~ * 4 • ' '
And for· aught that appe·ars from the record in this case,
any amount that has been or may be realized from the s~ijd
tax is being or will be dissipated in the payment of the expense of maintaining the said Division of Aeronautics. Certainly, as a .tax upon gasoline used and consumed in interstate commerce it cannot be justified 'on the theory that it is
demanded as reimburRement for the expense of providing
airplane fa.cilities, because at the time this suit was instituted.
(and even now) the State of Virginia did not and does not
own or opernte any State airport, any State landing field, or
any other Sta;te aircraft facility. The complete absence of
evidence in the record to the contrary is merely a recognition
of w:hat is actually the faet.
The said Division ha.s no jurisdiction ·whatsoever over petitioner, which is an interstate air carrier. 'While it may be
entirely proper to assess a tax upon intraista.te ,commerce because intra.state conunerce is subject to regulation by the
Sta.te and because in intrastate commerce an operator may
obtain a benefit in being able to carry intrastate passengers
and mail. But none of this is applicable to an interstate air
carrier which is regulated by the Civil Aeronautics Authority,
whic.h does no intrastate business and which uses no State air
facilities even if any were furnished which, as a matter of faet,
is not. the case.
·
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*CONCLUSION.

It is respectfully submitted that the order entered by tlle
trial Court is erroneous and should be reviewed and reversed
by this r.Ionorable Court.
·
It is ·further respectfully submitted that the petitioner is
entitled to the relief asked for in its petition and this Honorable Court is requested to gTant this petition and to so deter.mine and decide.
Lt is requested that this petition be considered as the petitioner's opening brief and that its counsel be given an opportunity to state orally the reasons for reviewing and reversing the decision and order complained of.
Counsel for the petitioner avers that he delivered a eopy
of this petition to E. H. Gibson, Esq., Assistant Attorney
Q,eneral,. of counsel for the defendants in the lower Court on
March 11, 1942.
·
Respectfully submitted,
AMERICAN AIRLINES, INC.,
By HENRY I. STIMSON,
420 Lexington Avenue,
New York,, New York,

R. CARTER SCOTT, JR.,
1203 Travelers Building,
Rfohmond, Virginia,
Its attorneys..
PRUITT, HALE AND :MAcINTYRE,
.
PEYTON, BEVI~RLEY, SCOTT AND RANDOLPH,
Of Counsel.

. The undersigned· attorney at la:w, qualified to practice hef ore the Supreme Court of Appeals of Virginia, "'ce:i:423 tifies that, in his opinion, there is error in the decision
of the lower Court and it is proper that such deci~ion
.
shoulc11Je reviewed and reversed by this Court.

R: CARTER SCOTT, JR.,
Received Ma.rch 11, 1942.

M. B. VvAT::118, Clerk.
Anril 10, 1942. ,Yrit of error awarded l1y the court. Bnnd
$300.
M. B. ,v.
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RECORD
VIRGINIA:
In the Circuit Court of the City of Richmond.
RECORD 0~, PROCEEDINGS had in the Circuit Court of
the City of Richmond upon a petition presented to the said
Courtby
American Airlines, Inc., Petitioner,

v.

Marion S. Ba.ttle, Direct.or, Division of Motor Vehicles of the
Commonwealth of Virginia., LeRoy Hodges, Comptroller,
and A. P. Staples, Attorney General, Defendants,
for a ,,~rit of peremptory ma_ndamus. The prayer of the said
petition was denied by the Court and from the said judgment
the petitioner now notes an appeal.
.
page 2 ~

BFJ IT REMEMBERED that heretofore, to-wit:
At a Circuit Court of the City of Richmond held in
the Courtroom in the City Hall thereof on Friday, the 15th
day of August, Ht41, the following order was entered.

ORDER.
This day crone the plaintiff, by its attorney, and on motion
of the plaintiff, by its attorney, this mandamus is hereby
docketed.
page 3
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American Airline~~ Inc., Petitioner,
·v.
Marion S. Battle, Director, Division of Motor Vehicfes of the
Commonwealth of Virginia, LeRoy Hodges, Comptrolfor,
and A. P. Staples, Attorney General, Defendants.

T'> Marion S. Battle, Director of. the Division of :Motor
Vehicles., LeRoy Hodges, Comptroller, and A. P. -Staples,
Attorney General :
You, and each of you, are hereby notified that on the 15th
day of August, 1941, at ten o'clock A. l\L of that day, or as
soon thereafter as counsel can be heard, the undersigned will
make application to the Circuit Court of the City of Richmond, in its Courtroom in the City Hall, Richmond, Virginia,
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for a writ of peremptory mandamus on its petition verified
by oath, a copy of which said petition is served herewith.
AMERICAN AIRLINES, INC.

Ii,RmD M. GLASS

By R. CARTER SCOTT, JR.
Counsel.
page 4
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American Airlines, Inc., Petitioner,
v.
Marion S. Battle, Director, Division of Motor Vehicles of the
Commonwealth of Virginia, LeRoy Hodges, Comptrollt~r,
and A. P. Staples, Attorney General, Defendants.

'110 the Honorable ,Julien Gunn, .Judge:

Your petitioner, .American Airlines, Inc., respectfully presents unto your Honor, the following case:
1. Petitioner is a corporation organized and existing under
the la.ws of the Sta.te of Delaware. Petitione1· is the holder
of Certificates of Public Convenience and Necessity," dated
May 9, 1939, i&f,ned by the Civil A.eronautics Authority of
the Government of the United States of America, pursuant
to the Civil AE'ronautics Act of 1938, as amended, (45 USCA
401 to 682, inclusive) authorizing the petitioner to engage
in air transporta.tion with respect to personfo;, property and
mail on Routes Nos. 23 and 2!5, which said routes extend
across the St.ate of Virginia. Route No. 23 is a part of petitioner's trm1scontinental route and extends between the
terminal point Albany, New York, and the terminal 'point
Ji'ort -wort.h, Texas, via certain int~rmediate points including
·wa:shington, D. C. .Route No. 2~ extends between the terminal point "\Va.shington, D. C., and the terminal point Chicago,
Illinois, via certain intermediate points. Petitioner is :m
air carrier, as defined in Section l (2) of the Civil Aeronautics
Act of_ 1938, as ampnded, and is therefore a common
page 5 ~ carrier. Petitioner is engaged in interstate nir
transportation as defined in Section 1 (21) of the
Civil Aeronautics Act of 1938, as amended, with respect to
pcr~ons, property nnd mail a~ross the '8tate of Virginia on
said Routes Nos. 23 and 25. Petitioner does uot engage ju
intra.state commerce ·within the State of "Virginia. and bas not
engaged in intra~tate commerce within the State of Virginia
during the period from June 22, 1940, to the elate of this
petition.
2. The \Vashington-Hoover Airport, which has heen used
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by the petitioner to serve vVashington, D. C.., is located in
the State of Virginia. The said ·washington-Hoover Airport is the only airport within the State of Virginia at which
stops have been made during the period from June 22, 1940,
to midnight, June 15, 1941, by petitioner's aircraft, with 1he
possible exe:eption of a few occasions which, if there have
been any such occasions, were ca.ses of emergencies. On and
after ,June 16, 1941, the "\\Tashington National Airport "·ill
be used by th e petitioner to ,serve Washington, D. C.
3. In order to carry on its business as an air carrier engaged in interstate air transportation, petitioner from thne
to time has purchased in the State of Virginia quantiiies of
g.asoliue for use in its aircraft., which gasoline, as a matter
of fact, ha,s been used and consumed in petitioner's airc.ra.ft
engaged in interstate commerce only. From ,Tune 22, 1940,
to February 28, 1941, inclusive, petitioner has purchased avd
used a.s a.foresaid, within the borders of the State
page 6 }- of Virginia, 207,490 gallons of gasoline~ all of which
was purchased in quantities of five gallons or more
at any one time, and all of which is shown in. detail on petitioner '·s Exhibit "No. 1'' attached hereto and a.skecl to 1Je
read a.s a part of this petition. Upon said amom1t of gasoline and included as a part -0.f the purchase price, petitioner
has paid a State of Virginia tax of five cents upon each gallon.
4. Pursuant to law, for E'ach month, or part thereof from
June 22, 1940, to February 28, 1941, inclusive, your petitioner
has presented to the Director of the Division of .Motor Vehicles affidavits accompanied by pa.id tickets or invoices from
the dealer or retail distributor from which the aforesaid gasoline, used as aforesaid, was pureha.sed, which affidavits set
forth the total amount of gasoline which was used and consumed as aforesaid during the particular period covered by
each affidavit, and petitioner has made applications to the
said Director to refund to petitioner the amount of ta.."'{ or
taxes paid lJy petitioner on said a.mount of gasoline, which
wa.s used as aforesaid, the said affidavits and applications in
each instance ha.ving been filed with the said. Di.'rect01· within
sixty da)Tis from the date of sale or invoice and on forms prepared and furnished by the said Director.
5. The total amount for whi0h ref1mds have been applied
(five cents on 207,490 gallons purchased and used within the
l)orders of the State of Yirginia) is $10,374.50. The i;;aid
Director has consented to refund to your petitioner the sum
of $4,149.80 (two cents on 207,490 gallons), _but has
page 7 r refused to refund the sum of $6.224.70 (three cents
on 207,490 gallons). The said Director taking the
1
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po.sition that: Chapter n of the Acts. of Assembly o-f 1940 imposes a tax of three cents on the aforesaid amount of gasoline used as a.foresaid by your petitioner. 6. You;r petitioner avers and charges that the 83.id Chapter
of the said Acts of Assembly, properly construed, does not
attempt to impose a tax upon the ·amount of gasoline hsed
by petitioner in its operations as aforesaid and that the Director is not authorized by· any provision in said Htatute to
withhold from your petitioner the said sum of $6,2:24.70.
7. Your petitioner further avers and 0harg·es that if the
Director's construction of the said Chapter 71 of the Acts of
Assembly of 1940 is a proper construction, whfoh is denied,
then and in that event the said Chapter 71 is contrary to ai1d
in violation of Article 1, Section 8, Clause 3 of the Constitution of the·United Sitates (the Commefce Clanse) as imposing an unlawful burden upon interstate commerce, is, therefore; unconstitutional and void and the· said Di1·ector is not
warranted in withholding from your petitione1· the said sum

of $6,224.70.
8. Y-0ur petitioner does not :believe that, Le.Roy Hodges,
Comptroller, and A. P. Staples, Attorney General, or either
of them, are nece.s~a.ry parties to this petition but out of abundant caution they are made parties defendant to this petition,
together with Marion S. Battle, Director of the Division of
:Motor Vehides.
page 8 ~. IN CONSIDERATION WHEREOF, your pc. titioner prays that a writ of peremptory mandamus·
issue fr-0m this Honorable Court directed to the said :Marion
S. Ba,ttle, Director of t4e Division of Motor V ehi'cles of the
Commom,:ealth of Virginia, that sha.ll require him to refund
and turn over (and to perform the necessary minif.;1:erial acts
to accomplish such result) to your petitioner the said sum of
$6,224.70 as well as the sum of $4,149.80, which latter amount
is not in dispute;
And should your petitioner be mistaken in Its belief that
11 writ .of peremptory mandamus is its a.ppropriate remedy
in the case herein stated, your petitioner pravs in the alternative that this petition be trea.tr.d aA R petition under Virginia Acts -0:f Assembly. 1922, page 902 (Virginia Code of
1936. Section 6140 a-6140 h. inclusive), or as a petition under
Section 2578 of tl1e Code of Virginia, as amended ,•t seq. and
that your petit.ioner be l1eld entitled to the said ::;um of
$6.224.70 ~ well as the said sum of $4,149.80, nud t.hat the
said MRrion R. Battle, Director a.s ::t.foresaid, be rcqnir.ecl and
ordered by this RonornhJe Cou,,.t to turn over to ~.,our r>et.itfoner the said sum of $6,224.70 as well .as the· ~aid sum· of
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$4,149.80 to which your petitioner is now and has been en-

titled.
Respect£ully,
AMERICAN AIRLINES, INC.
By T. J. DUNNION
Vice-President.

R. CARTER SCOTT, JR.
FRED M. GLASS
Counsel.
page 9

r Sta.te of New York,

City of New York, to-wit:

I, Loui;se V. Geyer, a Notary Public in a.nd for the State ·
and City aforesaid, do hereby certify that T. J. Dunnion,
whose name is signed as Vice-Preside,nt of American Airlines, Inc., this day persona.Ily a.ppea.red before me in my City
aforesaid and ma.de oath that he is Vice-President of American Airlines, Inc., that he is authorized to make this affidavit. and that the matters and thing,s sta.ted in the foregoing
petition a.re true to the best of his knowledge and belier.
l\fv commission expires Ma.rc.h 30, 1943.
Given under my hand and seal this 15th day of ,July, 1941.
LOUISE V. GEYER
Notary Public.

(Seal)

Notary Public, Queens County
Queens Co. Clk's No. 2178,
Reg. No. 5540
Commission Expires }\fa rch
30, 1943.

page 10
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And at anothe1· day, to-wit: At a Circuit Court
of the Citv of Richmond held in the Courtroom in
t.he City Hall thereof on Thursday, the 6th day of NovemlJe;r,
1941, the following order was entered.
ORDER.
Thiis dav came the defendants, by tl1eir counsel, and l>y leave
of Court filed their Demurrer and Answer.
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American Airlines, Inc., Petitioner,
11.

Marion S. Battle, Director, Division of Motor Vehicles of tJ1e
Commonwealth of Virginia, LeRoy Hodges, Comptroll~r,
and A. P. Staples, Attorney General, Defendants.
DEMURRER AND ANS"\VER.
Respondent demurs to petition of plaintiff in this cause
and having cause of demurrer, says:
T·hat the facts set forth in petition do not entitle petitioner
to the mandamus as prayed for, nor to a decree establishing
the right_ of petitioner to recover the amount claimed lly petitioner as due it a,s a refund of ta.xes paid by it on gasoline
purehased within the State of Virginia a.nd used in Hights
over the State aud within the geographical boundaries of the
State.
Without waiving its demurrer, respondent shows unto the
Court the f 91lowing history .and present status of the law by
virt.ne of which, petitioner claims that it is entitled to re-cover amount set forth in its petition from the Commonwealth
of Virginia.

l. A Motor Fuel Tax Act was p,as·sed at the 1.932 session
of the General A~sembly of Virginia, in Section 5 whereof a
tax of five cents per gallon on ·.all mot.or fuels sold and delivered, or used witl1in the Sta.te. was imposed.
In Section 7 of that Act, a refund provision is
page 12 } included in which five cents per gallon on the en.;.
.
tire tax impos~d was provided for the benefit of
.purchasers ·of all motor fuels boug·ht for use. and used in
operating or propelling * * • * airplanes, aircraft, ,. :r,t "' * and
of taxes paid on motor fuels subsequently exported.
·
· 2. By Chapter 368 of the Acts of the General Assembly of
1938, a Division of Aeronautics wns established within the
8tate Corporation Commission. This DiviRion was charged
with the administration of all aeronautic laws.
In Section 2 1of that Act, a refund' of three cents per gallon of the five cents per p~aUon tax oil motol' fuels boug·ht in
the State for use, and nsed in aircraft by intrastate operators,
was eliminated and the refund upon such motor fuels was
reduced from five cents per ~a1lon to two cents per gallon~
and the aggregate amount of the three cents per gallon refund was segTegated for the expenses of' the Aeronautics Division. This Section of the 1938 Act left in effect the provision of t11e Act of 1932 allowing the five cents per gallon
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1·efund on gasoline otherwise consumed. Thus, the entire tax
upon motor fuel used in- aircraft by interstate operators, irrespective .of the g·eographical territory over which it was
consumed, was retained and all interstate operators were allowed the refund ofl the entire five cents per gallon 011 all mo:..
tor fnel bought within 'the -State.
.
3. At the .1940 session of the General Assembly, a bill was
introduced in. the House of Delegates, of which
page 13} Messrs. Harry B. Davis and Blackwell were patrons. This bill was referred to the Committee on
Finance. Its purpose was to amend and 1·e-enact the Act of
1938. Included in the title was a provision for the imposi1:io~ of ''taxes upon gasoline purchased, in the State an<l used
for propelling airplanes and other aircraft operated intrastate.'' Section 2 of the bill eliminated reference to the local
or geogTaphieal character pertaining to the use of gasoline
purchased in the .State upon all of which, according to the
Motor Fuel Ta.."'{ Act of 1932, there was imposed a sales tax
of nve cents per gallon, and provided for a three cents tax
on each gallon of gasoline purchased in the Stafo for use,
and used by operators in the propulsion of airplanes or any
kind of aircraft.
4. It was easily discernible that the. tax provision .of Section 2 of the bill enlarg;e<l the title and whereas the title provided for a ta.x upon g:asoline used hl aircraft ope!ated intrastate, Section 2 provided the same tax upon all gasoline purchased in the State, wherever consumed. And this woulcl
l1ave had the effect of taxing- gasoline, or rather refusing· a refund of three cents per gallon on gasoline consumed in the
airc.raft of interstate operators~ not only in flights over and
within the boundaries of the .State but upon gasoline conRumed in fligl1ts outside of the boundaries of the State.
5. Section 2 of this bi11 was amended and as carried in
Chapter 71 of the Acts of 1940, instead of a tax, or rather an
elimination of a three cents per gallon refund upon all gasoline used by interstate operators, the Section was
·
page 14 } amended to read :
' ' ~ ,i. •
and a tax of three cents on each gallon oi gasoline
purchased in this State for use and u~ed by interstate operators in the propulsion of airplanes or any kind of aircraft in
intrastate operations and within the borders of the State of
Virginia, the amount of tax to be based on the flight logs of
each trip and average eonsumption of g·asoline per hour per
month.''
·
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6. It is the quoted provision of Section 2 of the Acts of 1940- ·
which gives rise to the claim of the petitioner. The Direr.tor
of Moto~. Vehicles has already allowed petitioner a refund of
five cents per gallon upon all g·asoline bought in Virginia and
,consumed outside of the boundaries of the State; has allowed
a two cents refund upon g·asoline consumed in flights over
the State of Virginia, and has refused the refund of three
cents.' pe1· gallon on gasoline used by the corporation on gasoline purchased in Virginia and consumed within the geogTaphic.al boundaries of the State in all cases, even in those cases
in which petitioner ma.de only one landing in the State, to-wit:
the stop at which the gasoline was purchased.
Petitioner construes the quoted provisions of :~tion 2 of
the Acts of 1940 as entitling it to a refund of three cents per
gallon on g·asoline purehased in Virginia whe1·e it made no
other lauding· within the State, while respondent
pag·e 15 ~ is advised that interstate operators are not entitled to .a refund upon any gasoline consumed by
petitioner's aircraft, purchased in Virginia and consumc<l in
flights ,yithin the boundaries of the State, even though petitioner did not make other landings within the State. The
attention of the Court is directed to the fact that the Director
has uniformly construed the refund provisions as to intrastate operators to apply to all purchasers buying gasoline within this State who do not flv beyond the boundaries of the
State. Intrastate operation"s have been construed to apply
to purchasers of· gasoline who conduct sight-seeing flight trips
and who take off from and land at the same point, and who
do not fly from place to place, thus eliminating· the idea that
operations mean flights from place to plac.e, but do mean
flights within the State of Virginia.
.
7. The original provisions as to the elimination of. the refund in the Acts of 1940 undertook, was intended to, and does
put interstate operators purchasing gasoline in Virginia fo
exactly the same category as intrastate operators, and eliminates the preferential provision of the Act of 19~~8. This
change in the law is construed by respondent as continuing
the refund provisions of the Acts of 1932 and Hln8 upon interstate operators upon gasoline cons:umed in flig·bts outside
of the State of Virginia, and of eliminating· a three cents refl,md on g:asoliue used by inte1rstate operators on gasoline
consumed in iiights within the boundaries of the
page 16 ~ State of Virginia.
·
8. Respondent alleges that the tax on g·asoline is
an excise tax and is in ~o way a burden upon interstate commerce.
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And now, having- fully answered, respondent prays to be
hence dismissed with his reasonable costs in this behalf expended.

M. S. BATTLE~, Director, etc.
By Counsel.

.A. P. STA.PLES,
EDWIN H. GIBSON, p. d.
pag·e 17 }

And· at another day, to-wit:

At a Circuit Court of the City of Richmond held in the
Court room'. in the City Hall thereof on vVednesday, the 21st
day of January, 1942, the following order waB entered.
ORDE,R
'J~his cause coming on this day to be ·]1card upon petition
of plaintiff, the demurrer and answer of the defendant, and
upon evidence taken ore ten.its, was argued by counsel; upon
consideration whereof, and for reasons stated in the opinion
of the Court and made a part of this order, the Court cloth adjudg·e and order thnt the mahdamus prayed for by petitioner
be denied and the petition dismissed, and that this cause be
stricken from the docket of this Court.
The plaintiff expressing an intention to appeal from this
decree, the effect thereof is suspended for sixty ( 60) days
from the date hereof.
page 18 ~

OPINION OF TlflE COURT

The oibject of this proceeding is to test the right of the
Commonwealth of Virginia to retain the sum of tlnee cents
per g·allon on g·a.soline purchased by petitioner, American
Airlines, Inc., for use in its airplanes used e.xelusively in interstate operations. The petitioner asks for a mandamus requiring the· Director of Motor Vehicles to pay over to it the
sum of $6,224.70, for. which rebate claims have been duly
filed, or in the alternative for a declaratory judgment of its
right to such refund. No objection has beon made to the
form of the pToceeding:, nor is the amount petitionN·
claims disputed, it being conceded that it is entitled to the sum
of $6,224.70, if anything.
The statutes involved are The Motor Vehicle Fnel Act
Chapter 212 Acts of 1932; the act creating the Division of
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1\ ,lro~umt.ic~, (~t.c.~ Cha pier 71 Acfo of 1938 (page 125) : and
the act amending the last mentioned act, Chapter 71 Acts of
1940 (page 103).
Petitioner contends that while the amendment of 1940 purported to extend the tax of three cents a gallon (hy denying
the refund provided for in the Motor Vehicle ~,uel Act) to interstate operations, the lang1.rngp used failed to ac.complish
that purpose; and that even if the amendment is so construed
as to effect that purpo$e: it is an unconstitutional burden on in-terstate commerce.
page 19 r Petitioner's brief traces the history of the 1940
Amendment, and states .that if the~ General Assembly had intended to tax gasoline consumed by an interstate operator eng·ag·ed in interstate operations, the act would
have used appropriate languag·e such as "in intrastate operations and interstate operations within the borders of the
State of Virginia'' or would have omitted altogether the
words '' intrastate operations'' and merely· used the language
'' within the borders of the State of Virginia.'' .And the brief
proceeds to this statement :

" ...~gain, to give the words 'intrastate operations' such a
meaning· would be to convict the Ge11eral .Assembly of ridiculous tautology. If the words 'intrastate opera.tio1is' could he
so construed tlle additional words 'and within the horders
of the St&te of Vira·inia' would be absurdlv redundant. While
· we mig·ht expect f1~m Gertrude 'Stein 8ome such meaningless'
jargon as 'a rose is a rose, is a rose, is a rose, etc.' we do not
believe the General Assembly can be charged with any such
.
.
intentional allite1·ation. ''
The Courts are not concerned with the literary qualities
of' lan~uage used by the Legislature, but if the legislative purpose is revealed 1by the words used, then it is the duty_ of
the Courts to carry out that purpose. ::rhe words
pag;e 20 ~ '' and within the borders of the State of Virg-inia''
are sufficient, in my opinion, to place the tax on
the interstate operations of aircraft within the state.
Is this tax then unconstitutional Y
I shall not attempt to review or analyze the multitude of
eases dealing with the commerce clau,se of the United States
Constitution. The recent cases have g-reatly broadened the concept of perrni r;;Rible tax at.ion on the general theory that where
there is no discdmination there is no reason whv interstate
as well as intrastate commerce should not pay ifs ·own way.
~Phe most recent cases are reviewe_~ by Mr. ~fustice Spratley
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in Dimston v. City of Norfolk, 177 Va. 689, to which I refer
for the general propositions. .
. Referring to the eases cited therein petitioner in its reply
brief states!
·
''Kot 01tly did we c.oncede the constitntiouality of a gcmf•ral sales tax, of a gen(lrnl oerupnti:.m tax, of a general license ·tax, but we went even further and conceded the constitutionality of a general tax on any property shipped, or
nsed, or to be usecl in· interstate commerce lmfoJ·t! the movement begins or after it ends."
And petitioner then contends that the tax in this ease is
imposed on gasoline actually used and consumed in aircraft
·
eng11ged solely in interstate commerce and measpag·e 21 ~ ured by its use or consumption in sneh interstate
commerce.
This contention is based on the holding in Ilcfao·n v. Kentucky, 279 U. S. 245, where the State of Kentuc.ky was in;
hibitecl from levying a tax on gasoline us2d in a ferry boat
plying between Kentucky and Illinois where the gasoline was
all purchased in Illinois and only brought into .Kentucky in
the propuh,ion of the interstate movement of the boat. Tl1e
Court lield mat the tax \vas exacted. as the price of the privilege of using an instrumentality of inteTstatc conimerce.
Is the petitioner justified in saying· tha.t the tax in this case
is upon the privilege of using an instrumentality of inter~ta te commerce?
It is true that Chapter 71 of the Acts of 1940 lays a tax
of three, cents a. p;allon on g·asoline used by interstate .operators within the borders of the .State of VirQ:inia and that
the amount ·of tl1e tax is not determined until the use is completed. But this act must be read in r.onjunction with the Motor Vehic.le Fuel Tax Act which requires the payment of five
cents a gallon at the time of purchase, and sets up the procednrP for refund. The 1940 Act also lays the tax on '' gasoline purchased in tllis state.''
]\fr. Justice Reed in delivering the majority opinion in
8ou,thern Pacific Co. v. Gallagher, 306 U. S. 167, said:
'; State taxes upon national commerce or its incidents do
not depend for their validity upon a choice of words, but upon
the choice of the tl1ing taxed.''
page 22.

~

Tha.t decision sustained the validity of the Cali-

fornia Use Tax as to articleA and supplies brought
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into the State of California by an interstate carrier for its
interstate use, and Mr. tTuRticr, Reed further stated that the
tax on property or upon a taxable event in the state apart
from operation is not inhibited.
The question resolves itself into wI1ether the reviewing
mind sees a taxable event within the state and the tax as incidontal to interstate operation~ or as a direct bnrden on interstate commerce. For example, Mr. ,Justice Reed for the
majority saw a taxable event ·within the state, a moment.
when the interstate movement of the supplies in question was
complete, the interstate cornmmption not begun. Mr. Justice
Butler for the minority sai~:
"Discussion can neitl1er obscure nor more plainly disclose
the truth that the tax in question directly burdens commerce.
among the states."
To my mind there is in this case a taxable event within the
State of Virginia, namely, the purchase of gasoline, on w11icli
the tax can validly fasten, and the fact that the refund provided for cannot be ascertained nntil the use is- completed, is
immaterial. If the state can lawfully impose the tax, it may
stipulate the method of collection without invalidating the
tax.
page 23 ~ One other question i~ raised in p~titioner 's brief~
namely that the tax cannot be sustained on the
theory of compensation for the use of state facilities, on the
g-rouncl that the state introclncecl no evidence to show the extent of such facilities. I think no such evidence is necessarv.
Chapter 71 of Acts of 1938 shows on its face that the pn°i·poAe of the tax is the construction, maintenance and improvement of airports, etc. It is not for this Court to inquire
as to whether or not petitioner has received facilities which
it deems equivalent in value to the tax it pays, or even any
value at all.
T!he relief prayed for is denecl.
R. B. SPINDLE, Judge.
page 24 ~ Virginia :

In the Circuit Court of the City of Ricl1mond
-~merican Airlines, Inc., Petitioner,

v.

Marion S. Battle, Director, ete., Respondents.
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To E. H. Gibson, Assistant Attorney General:
Take notice that on the 17th day of January, 1942, at 10
A. M., I shall present to Hon. R. B. Spindle, Trial Judge, at
Norfolk, Virginia, the attached transcript of the evidence and
other incidents of the trial of American Airlines, Inc~, Petitioner v. :M:.arion S. Battle, Director, etc., for certification in
accordance with Rule 21 of the Supreme Court of . Appeals
of Virginia.
HEJNR.Y I. STIMSON,
R. CARTER. SCOTT·, JR.

Counsel for Petitioner
Legal and timely service of this notice is accepted ti1is
day of January, 1942; and l eorn;;ent to the signing of the certificate of the Trial Judge, certifying the evidence and exhibits.
EDVflN H. GIBSON, .
Of Counsel for Respondents.
page 25

~

!fr. Scott: If your Honor, please, I would like
to make this statement: \Ve expect to rely, in support of our contention, upon certain of the proceeding·s contained in the Houc;;e tT ournal at the Session of 1940 and also
upon Chapter 212 of the Acts of the Assembly of 1932,
which is commonly called The Motor Vehicle Tax Act of
Virgfoia; Chapter 368 of the Acts of 1938; and Chapter 71
of the Ac.ts of 1940; and I herewith introduce, as Petitioner's
Exhi bit No. 2, a certified copy of the pertinent provisions
of the Proceedings of the House of Delegates, and ask that
that be filed and conside1·ecl in evidence. This exhibit, certified by the Clerk of the House of Delegates, is a legislative
hiRtory of Hou<,e nm Yo f/! wliiC'h, ns mentioned, was enacted into law as Ch.apter 71 of the Acts of 1940.
Mr. Staples. V·{ o object to that as being immaterial and
irrelevant in this controversy.
The Court: I will admit it subject to the exception.
Mr. Scott: I understand there is no objection to the proof,
but only as to relevancy i
Mr. Staples: That is c.orrect.
The Court: It is admitted subject to objection for irrelevancy. I will grant you an exception.
I have not heard any objection to the form of
page 26 ~ the the proceedings here. The defense I have heard
outlined so far is one of law and the construction
of the Act in question.
1
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T. J. Dunnion.
Mr. Staples: I do not think; there is any discretionary power in the Motor Vehicle Commissioner if the law is to be construed as they contend. I think the remedy is appropriate.

T. J. DUNNION,
called as a witness hy and on behalf of the petitioner, and
being first duly sworn, testified 'as follows:
Examined bv Mr. Scott:
. Q. ·wm you please state your name y
A. My name is T. J. Dunnion.
Q. And you are of lawful age.?
A. Yes; I am fifty-five.
Q'. And your occupation?
...I\. I am Vice-President and Treasurer of American Airlines, Inc.
Q. In what state was the American Airlines incorporated Y
A. In the State of Delaware.
·
Q. Has the American Airlines been domesticated in the
State of Virginia 1
A. Yes ; American Airlines has qualified as a foreign corporation in the State of Virginia and all of our
page 27 ~ requiren~ent~ have been met. ...t\.ll of our entrance
fees and annual registration fees have been paid.
Q. Does the petitioner hold certificates of convenience and
necessity issued by the Civil Aeronautics Authority of the
United States Government Y
A. Yes.; American Airlines holds two such certificates, one
with the terminal point Albany, New York, to Fort Worth,
Texas, the other starting at ,\Tashing-ton, D. C., with the
terminal point at Chicago, Illinois.
q. W-ill you plNlf:;P file, ~s l~xhihitf N'os. 3 and 4, certified
copies of the said certificates of convenience and necessity?
A. Yes; I herewith file copies.
(The documents mentioned were received in evidence as
Kxhihits Kos. 3 and 4.)
Q. Is there any significance to the route numbers, 23 and
241:
A. Those route numbers are more or less for convenience.
At. the time the air-mail contracts were canceled in 1934,
the Pqst Office Department divided the country into various
sections and route numbers were assigned ·to those sections.
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T. J . Dmmion.
Those .are just the route munbers which were assign~d to
those territories, ancl have been continued by the Civil Aeronautics Board for convenience.
Q. Can the petitioner opera.te its planes in dispage 28 } rega1·d of the routes set out in the certificates oi
. eonvenience and necessity!
.
A. No, it ca1mot.
·
Q. Can you state the reasons whv t
A. Well, for example, we cannot operate from one point
on one route to another point on another route non-stop.
vVe cannot pass up the terminal of a. route and we cannot fly
oYer OT pass up any intermediate point on a. route without
£!ling a non-stop notice ,vhich i~ approved by the Civil Aeronautics Board.
Q. Is it neces·sary, then, for the airline to actuallv operate
over the routes named in the certificate Y
..
A. Yes.
Mr. Staples: It seems to me these are more or less legal
conclusions that the witness is testifying to. I don't· know
enough a.bout it to know whether they are correct or -not;
I suppose they a1·e.

Q. (By Mr. Staples) Are there any printed rules and reg·
ulations ,,rhfoh cover the conclusions vou have drawn Y
A. Yes. In the first place, the certificate of convenience
all(l necessity clesignates the route, and on Route 23' it says
specifically, '' From Washin~ion, D. C., intermediate points,
Elkins, West Virgfoia, Charleston~ Huntington, Cincinnati,'~
and the terminal point Chicago. The only time we can deviate from those routes is on account of weather
page 29 ~ or similar cause. We -sometimes fly that route by
way of Pittsburg·h be(lause there are not proper
airway facilities along· the daylight route; otherwise, we must
adhere to our route and fly just as specified.
Bv J\fr. Scott:
.
·Q. During, the period June 22, 1940, to the last day of Feb.
ruary, 1941; did the petitioner eng·a.g·e in any air transportation at all between points both of which were located in the
State of Virginia?
A. No, it did not. It is true that the .certificate of convenience and necessity mentions four points in the State of
Virginia-the ·washington Airport, Roanoke, . Bristol, and
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T. J .. Diinttion.
Lynchburg-but of tl1ose four points the only one we could
operate is the 1Nashingfon Airport, for the reason that we
do not have our airport letter of competency so it would allow us to stop at the other points.
·
Q. What is an airport letter of competency!
A. It is a certifi~ate which is issuecl by the Safety Department of· the Civil Aeronauties Board, which allows us to
op~rate certain types of equipment in ancl out of certain
airports, and if we do not have suc.h a letter, we· cannot take
off and land. It happens that at these th1·ee points we do
not have those letters.
Q. You mentioned Bristol. ·where is the airport in Bristol
located Y I mean hy that, in what state¥
A. The Bristol airport is located in Tennessee.
page 30 ~ The certificate of convenience and necessity refers
to Bristol, Virginia, but the airport serving Bristol,
. Virginia, is actually located in T~nnessee. .
Q. During- the period which we are concerned with, what
air transportation has the American Airlines engaged in
ncross the g·eogTaphical boundaries of the State of Virginia!
A. On our certificate of Route No. 25, the terminal points
of that route are Washington and Chicago. "\Ve have operated
non-stop from ·washington to Chicago, non-stop Washing-ton
to Cincinnati, thence to the intermediate point, Indianapolis,
and thence to the terminal point, Chic.ago. vV e ha:ve operated non-stop Washington to Cincinnati via Pittsburgh, thence
to Indianapolis and Chicago, but we have also operated local service between "'\Vashing·ton · and Elkins, Clarks burg,
Charleston, Hunti.ngion, Cincinnati, Indianapolis, and Chic?go.
On Route 23, starting- at the terminal points, Albany, New
York. and Fort Worth, T'exas, we have operated non-stop
New York to Nashville, and Nash ville to Fort Worth and continuation. We have operated non-stop New York to ·wa.shington, non-stop ·vvashington to Nashville and theuc.e, picking up the intermediate points, to the terminal, son:ie on some
trips and some on others; we have also operated local trips
New York, Philadelphia, Baltimore, ashing-ton, Tri-Cities--Q. To make this clear, by "Tri-Cities" you mean
page 31 ~ tl1e airport at Bristol, Tennessee?
A. Yes, sir - K noxvilk•, Nashville, Memphis,
Little Rock, Dallas, and Fort Worth, Texas. That is generally the type of operation we have 1rncl on those two ro~tes.
Q. During· the special period with which we are concerned,
did Affierican .A.irlines have a scheduled stop at anv place
in the State of Virginia but at the Hoover Airport} .,
1

,,r
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A. That is the only stop.
Q. During· that period, has American Airlines ever made
a scheduled stop at Lynchburg·, Roanoke, or Bristol, Virginia?
A. No, it has not.

:M:r. Scott: If your Honor please, I am not quite as familiar
with the actual operations as my associate, Mr. Stimson. Is
there any objection to his examining the witness¥
The Court: I have no objection. Do you t
Mr. Staples: No, sir.
By Mr. Stimpson:
Q. M:r. Dunnion, as a matter of fact, .American Airlines
bolds c.ertificates of convenience and necessity for more than
these two routes?
· A. Yes, it does.
Q. These two routes are the only ones involved in this proceeding or in any way affecting operations over the State of
Virginia?
A. That is correct.
pag·e 32 ~ Q. Can these routes be integrated with other
routes that American Airlines holds certificates for,
so that continuous operations go over more than one route¥
A. Yes, they can.
Q. Can you tell us what l1appens to a plane that is taking
off at New York and flies to Fort vVorth, Texas?
A. That plane may continue on to the vVest Coast on Route
No. 4 which has terminal points of Dallas, Texas, and Lo&
Angeles, California.
Q. Mr. Dunnion, can you tell us, from your general knowledge of air transportation operations, the type of operation
the Eastern Airlines engag·es in between Washington and
Richmond, particularly with reference to the route they follow?
A. It is my understanding· that Eastern, in coming south
from Washington, takes off over the State of Virginia and
then crosses a part of the State of Maryland and then picks
·up again on the State of Virg;inia and continues to the terminal point, Richmond.
Mr. Scott: The witness is with you, Mr. Staples.

Supreme Court of Appeals of Virginia

48

T. J. Dunnion..
CROSS· EXAMINATION
By Mr. Staples:
Q. Do you mNm H,ichmond is a terminal point,
page 33 r or an intermediate stopping point?
A. It is a first stop, taking off, for example, on
theh~ operations south from Washington to a terminal point.
. . Q. It goes from w·ashimi:ton to Greensboro?
A. Yes. That plane might take off from Washington on
a non-stop flig·ht, cross the State of Virginia, cross the State ·
of Maryland, and cross the State of Virginia again and continue on to Norfolk or Miami, but on their general operations they cross both the State of Virginia and the Sta.te of
J\faryland.
Q. But that plane that you speak of as stopping· at Richmond, as a terniinal point, continues on to Greensboro, North
Carolina, and ultimately to Atlanta and other places, does it
not?
A. Tha.t plane might stop at one or two pla,ees witl1in the
State of Virginia, or it might continue on south and not
touch the. State of Virginia.
Q. Isn't it a fact that the route that you· are -speaking of
as only stopping- in Virginia, outside of the Hoover Airport,
stops at Richmond, tha.t particular route?
A. I am afraid I could not Ray a bout that. I am speaking
a.bout the g·eneral direction of the flight from the Washington
..Airport Rouf Ii or llPrf.h.
Q. I happen to ride on that plane, is the reason I am more
familiar with it.
page 34

r

The Court: Diel not your question say "Eastern
Airlines"?
.
Mr. Stimson: Yes, sir.
·
The Court: That is not the petitioner?
Mr. Scott: No, sir; that is another separate and clistinctline.
By Mr. Staples:
Q. You say that the reason you could not avail yourself
of the privile!)~e of stopping at Lynchburg and Roanoke was
because of the inadequate landing facilities Y
,
A. The f<1ct that we do not have airport ·competency letters.
Q. What is that?
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T. J. Dunnion.
A.. ''Airport Competency Letters,'' we call those in the interstate. They are certificates issued by the Safety ~epartment of the Civil Aei·ouautics Board. In other words, in order to operate we l1ave to fulfill two requirements: One is, .
from the economic side, we lmve to procure a certificate of
.public convenience and necessity; on the safety side we have
to comply with certain reg11lations; the airports have to be
suitable for the type of airplanes we operate, om· pilots have
to be '' check.ed out,'' they call it, on each airport, and our
equipment must be of the type which ean be flown in and
out of the airport; otherwise we cannot operate.
Q. Haven't the recent improvements in some of
page 35 } the Virginia airports, for instance at Roanoke,
probably at Lynchburg·, removed that liandicapY
A. I am sure that those improvements are going along
at a. very fast clip and it won't be very long until ·all those
airports should be in shape so we can resume service., that is,
start service at those points.
Q. Do you know whether any of your planes have .made·
any unscheduled stops at any other points in Virginia than
.Hoover Airport?
A. Yes. In addition to our planes which are used for
transporting passeng·ers, we also have smaller planes which ·
are used for flight survey work, for pilot training, and so
forth. TlleRe plant1~, 110 rlonbt, hnYe made n number of stops
at each airport, and the airports are equipped to handle that
type of equipment, and I know that we have made some
stops at some of those points for that purpose.
Q. Do you know whether any of your regular planes that
you have spoken about, on Rout~s 23 and 24, have made any
unscheduled stops in Virginia Y
.
A. T,o the best of my knowledg·e, they have not.
Q. You really don't know, do you 1
·
A. No, I do not.

BY Mr. Gibson:
·Q. Do you know whetl1er this claim for refund includes
refund on the purchase of any gasoline which was
pag·e 36 }- used by this class of your planes which. have made
stops in Virginia?
A. No, it does not.
Q. You are sure of that?
A. That is my understa~~i!1g, and 1\fr. English, who will
fo~low me, has made up details of the claim and he should
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.Thomas 0. English.
be able to testify to that. I tlilderstand it does not include
it.
'
Q. Yon don't know of your own lmowledge, then. Do you
know wliether this class of your planes that have stoppecl
in Virginia have 1boug·ht any gasoline at the Hoover Airport
in Virginia Y
·
.A. No, I do not.

By the Court :
.
Q. In the exhibit attached to the original notice, a sched~le of figures appears, carried across for various routes; you
are familiar with that f
A. That has been preparecl by ]\fr. English 1 who will follow
me.

:Mr. Scott= :Mr. Englisl1 is more familiar with that exhilJit.
The Cotn-t : Are there any further questions Y
Mr. Scott: No, sir.
THOMA!S 0. ENGLISH,
pnge 37 ~ called as a witne.Rs by and on behalf of the petitioner, and being first duly sworn, testifi£d as follows:

Examined by Mr. Scott:
Q. Please state your name.
A. :Thomas 0. English, forty.;.thr(?e, Tax Accountant for
the American Airlines.
Q. Did you prepare tl1e exllibit ,filed with the American
Airlines' netition t
.A. I did.
Q. Does that exhibit correctly set forth tl1e facts with
which it is concerned ¥1
.A. It 'cloes.
Q. 1Vere the figures and places mentioned in that exlli.bit
taken from the petitioner's records?
A. , They were.
.
Q. Do you have c.harg·e of those records¥
1

A. I do.
Q. The second column ( and by "second column" I mean
the column beginning with "To Cincinnati") of that exl1ibit
represents by months, during the period June 22, 1940, to
the encl of February, 1941, the amount of g·asoline purchased
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at the Hoover Airport, in the State of Virginia, and used in
American's aircraft whilst across the State of Virginia in
interstate flights between the terminal point Washpage 38 ~ ington, D. 0., and the terminal point Chicagq, Illinois, does it not¥
A. Yes.
·
l\fr. Gibson: l\fr. Scott, we would like for you to ask i1im
what those fitg-ures represent, and not ask a question which
allows the answer "Yes" or "No."
:Mr. Scott: I don't think there is any question about what
ihe :fig11res do represent. I was merely trying the ·best way
to g·et him to make the statement.

Bv the Court:
·Q. Are those figures taken from the flight logs of each
trip7
·
A. That is correct.
Q. Representing the averag·e consumption of gasoline per
hour, per month!
A. '!'hat is correct.
By Mr. Scott:
~
Q. First, I want to get ·what this second line, or second
column, of :figures represents; and does that represent trips
between the terminal points V.lashington, D. 0., and Chicago,
Illinois?
A. It does.
Q. And on that column the figures are totaled to 11:295
gallons ; is that correct i
A. That is correct.
Q. State by what method you arrived as to the
page 39 ~ amount of gasoline which was used in aircraft
across the state which appears on that exhibit.
A. We used two basic records : One the flig·ht log, showing
the trip, how it is made, and we also used the figures invoiced, showing· the purchase of gasoline. We determine
the number of miles flown across the state to the state line,
from Washing-ton Airport, and by using· the average consumption we arrive, at the amount of gallons of gasoline used
in aircraft flying from ashington-Hoover Airport to a point
where the airplane flies from the state on that particular
trip, ba.sed on the flight log.
Q. As to the third column, what does that column of :figures represent as to terminal points?

,v
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A. That is between the ,vashington-Hoover Airport and
Chicago by way of Cincinnati and Clarksburg.
.
Q. And the total amount of gasoline consumed, a.ccordmg
to that exhibit, during that period is 8,579 gallons; is that
correct?
A. That is correct.
Q. And you have computed that· amount and the other
amounts in the following two columns the same way as you'
have just explained?
A. That is true.
Q. ·what do the fourth column ancl the fifth column represent as to terminal points,
A. The fourth column, tlle terminal point is the
page 40 ~ W ashing·ton-Hoover Airport to Chicago by way of
Elkins and Cincinnati. That is the fourth column,
the figures, 1, 2, 3, 4.
·
·
Q. And the total amount of g·asoline is what?
A. The total amount of g·asoline accounted for?
Q. Yes.
A. 24,706 gallons.
Q. No, in column 4. The way I compute it, it 1s 156,--

910.

.

A. That would be bPtwcen the terminal point Washington,
_D. C.. and Fort "\Vorth, Texas, by way of Bristol, Knoxville,
and Naslwille.
Q. And you compute it, as to the total consumption of
gasoline used across the borders of the state, as you have
stated you made the computation just preyiouslyY
A. That is right.
Q. '!'he fifth column represents flights between what two
terminal points?
A. Between the terminal points "\Vasbington, D. C., and Chicago by way of Elkins and Cincinnati.
Q. And the total amount of g·asoline consumed during the
period with which we are concerned is whaU
A. The total is 207,490 gallons of gasoline.
Q. No-A. Are you thinking· just only of that column
page 41 ~ there. using the terminal points Washington, D. C.,
and Chicago by way of Elkins and Cincinnati?
Q. ,Just that column rigl1t now.
A. Tha.t total is 24,706 gallons.
Q. And that has been computed as you have just stated
in regard to the other amounts?
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A. That is true..
Q. Now, the total gallonage is whaU
A. The total gallonage is 207,490.
Q. Based upon a refund of 3c per gallon, the refund is
what?
A. $6,224.70.
Q. J\fr. English, ·this statement which you have pre'pared .
·deals only with gasoline purchased at the Hoover .Airport, in
the State of Virginia, and used in aircraft across the lim. its of the State of Virginia during this period; is that cor-:rect?
A. That is true.
Q. Nothing is put in here as to gasoline purchased in the
state and used in interstate trips across other states, is
there?
A. There is no gasoline included in this statement that was
not purchased a.t Washing-ton-Hoover Airport and used in
interstate flights leaving· Washington-Hoover Airpage 42 } port and stopping at some point outside the state.
Q. But it is true, is it not, that certain gasoline
was purchased at the Hoover Airport and used not within
the geographical limits of the 1State of Virginia, on which
the State of Virginia has allowed refunds!
A. That is true.

Bv the Court:
·Q. In other words, your line has purchased actually, at
the Washington Airport, during this period of time, consideraibly more gasoline than is set forth in this statement,
A. That is true.
Q. That statemen,t does not represent all your purchases Y
A. It does not.
By Mr. Scott:
.
Q. And I believe it is correct that, as to this pal"ticular
amount of gasoline whicl1 has been used, as you state, the
Director concedes that the American is entitled to a refund
of 2c a g·allon ?
A. I understand that is true.
The Court: That is not disputed, is it, Mr. Staples?
Mr. Staples: That is correct.
Mr. Gibson: He is using the word ''conceded.'' I under8tand that has been paid.
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Mr. Scott: I don't think so. I think I am correct
in stating· that it l1as not been paid, but it has been
held in a special fund. But it is not, as I uncler~tand, in dispute.
Mr. 1Staples: I understood that the 2c had already been
refnndecl, ·but I mig·ht be mistaken.
Mr. Scott: I think the American would be· verv glad t()
get it. · ·
~
1\fr. Staples: I don't see any reason why they shoulcl not
get it. Nobody is claiming it.
_ !fr. Scott: I see no reason, either, because they l1ave given
.American hack the refun·d on the g·asoline that was usecl
without the borders of the state.
page 43

~

Bv Mr. Scott:
··Q. On behalf of American, have yon filed applications, in
accordance with the law, for a refund of 5c per gallon on all
this gasoline that you have just testified concerning¥
A. I have.
Q. Some question was raised when Mr. Dnnnion was on
the stand as to flights by smaller planes from the HooYer
Airport, such a,s trainer planes. In this statement that you
l1ave filed, is there any claim made for refunds on such gasoline Y
,
A. No, there is none in this statement.
Q. When gasoline was so purchased and so used, no application for a full refund waR ma.de; is that correctt
A. Not for the full a.mount of 5c, but rather for
page 44 ~ the amount of 2c in those cases where a start was
made at the Washington-Hoover Airport and a
stop would have been made within the borders of the State
of Virginia. I mig·ht add here, in the event we would have
one of these trainer planes or survey planes that would leave
Washington-Hoover Airport and would not make a ·stop
within the State of Virginia-it would fly across the border
--such gasoline would be included in this statement.
Q. That is all unless you have something that you want tO'
bring· out, yourself.
A. No, that is all.
CROSS-EXAMIN.A TION

By Mr. Gibson:
Q. Have you any data which establish what you say to
be the fact, that you did not make claim for refund on gaso-
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line bought in Virginia and used in these trainer planes,- I
think vou called them t
A. Yes, we have that data.
Q. Where are they?
A. That data has been filed, of course, with the Commissioner. _We also ha.ve our company file.
Q. Have you that with you Y
A. I have some company files with me.
Q. Have you a file that .,vill show where you seg·page 45 ~ regated the gasoline which was the subject of claim
for refund and used in intrastate in Virginia from
tha.t which you claim was not used intrastate in Virginia f
.A. I have a file from which I think I could get that information.
Q. Where is that file ·t
A. I have one here-no, I am sorry, I haven't it here. I
have it at the hotel. I did have a file with me that shows just
our fila copies of the claims for refund. I don't have it right
here.
Q. On what basis have you made a claim for refund on
gasoline used in your planes which were used in flights over
Virginia and that which was used in flights outside Virginia?
On what basis waR tlmt f How did you measure it Y
.A. How do we mrmsnre the mileage "l
Q. Yes .
.A. We measure the mileag·e by actually taking a ruler and
l::tying it down on an airways map, and this is based on the
actual flying routes of our airways which are very definitely
set out.
Q. Did you have· in mind the Virginia law on the subject
when vou made those calcn]ations f
A. We wanted to sep;reg·ate that amount of gasoline that
·
we used in flying between Washingion-Hoover Airpage 46 ~ port and the state line, in order to get our clairn3
in and to conform at that time with a request by
the Division.
Q. You knew, did you not~ that the Virginia law provided
for a refund according to the flight log for each trip and the
average consumption of gasoline per hour, per month?
A.
en, we always used a flight log, regardless. We fl1ways did that as a matter of clerical check, but -our reason
for segregating; that gasoline was just merely on their request.
We don't concede it was necessary to do it; we believe· that,
we should receive a full five-cent refund on all gaso1i~e purchased.
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Q. I understand your c1aim, but I am asking you on what
basis you separated tbe gaRoline used in flights over Virginia from gasoline used in flights outside the boundaries of
Virginia Y
• ·
.
A. We actually measured the distance and based 1t on the
flying time.
·
Q. You did not take the flight logs?
A. We took the flight logs. For instance, on Route 2~ there
are several ways that actual flight could be made, and in
order to know how that flight did actually operate, we must
look at the flig·ht log·, because in some cases it will g·o by
Pittsburgh and in other cases by Cincinnati.
page 47 ~ By Mr. Staples:
·
Q. I wish you would describe in a little more
detail the manner of operation of these trainer planes that
you speak of.
·
A. In what wav?
Q. What do they do?
A. What do they do? The primary purpose of a survey ,
ship is route service. These airplanes fly over our routes
and check emerg·ency landing· fields-well, I don't know exactly what they do, what the purpose of the, thing is, but
they are used for several things; one, of course, is training
pilots, checking them on routes, and so on; but just exactlJ
what they do a.nd why they do it, I would not know.
Q. One of these planes makes a stop in Virginia: Wha.t
part of the gasoline used in flying over the State of Virginia
do vou use in vour claim for a refund of 3c f
A.'. A refund of 2c?
Q. Two cents.
A.
e have the tL.--ne, from the flig·l1t log·, of the operation
of that airplane between· those points in Virginia anrl "'"e
know what the ~·asoline consumption is in that type of airplane.
Q. Just between those two points?
A . .Just between those two points.
·
Q. You do ask for a. refund beyond those two,
page 48 ~ points, do you not?
·
A. As a ru1e that airplane will not continue outside the State of Virginia, but will come iback to the airport .
.Q. Suppose it does continue out of the state?
A. We have never had any cases like that, that I know
of.

,v

American Airliues, Inc., v. M. S. Battle, Director

57·

Thomas 0. English.
lly the Court:
Q. Let me see if I understand this situation. You have
two types of plane : One transports passengers, mail, and
merchandise as a service Y
A. That's right.
Q. The other is incidental thereto. One is spoken of as
the ''route'' and the other as the ''trainer''?
A. As ''route'' and '' survey and trainer'' flying.
.Q. Le~ me ask you one other question. In this .first column
you say, '' From vVashington-Hoover Airport to a point four
miles northwest of Hillsboro, Virginia, 47 Virginia miles.''
Do I understand that to mean that all of your planes follow
the route as set forth in this column and only to a point four
miles northwest of Hillsboro, Virginia, where it crosse.s the
state line f ·
,
A. Across the state line. That is a regular, e::;tablishecl
air route.
· Q. All of them follow that route? All of them cross the
state line at a point appro::ximately four miles
page 49 } northwest of Hills,boro, Virginia Y,' ·
A. If they are flying that route. It may be day3
i.hat a plane "·.:ll have non-stop ,,7 a~hington to Qhicago. In
tl1e daytime that airplane mig·ht go out of and across the
state line on one wa.y: hut. in night-time that airplane would
go by Pittsburgh, and in that event there would be two different mileages for what wdnld appear to be the same type
of trip. An airplane leaving Waslringion-Hoover Airpo1·t
bound for Cincinnati eould go in two direc.tions.
Q. Have you segregated those in those two columns 7
A. They are segregated.

RE-DIRECT EXAMINAT[ON
BY Mr. Scott:
..Q. Mr. Eng·lish, as I understand it, the. Division of Motor
. Vel1icles has not---made anv contest at all as to the basis for
your figures, and concedes 2c per gallon on this particular
gasoline?
A. That is correct.
Q. ·what they deny is that you are entitled to the extra 3c;
is that correct?
·
A. The extra 3c, that is correct.
Bv the Court:
· Q. In otller words,· if you are entitled to recover, you are
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page 50

~

entitled to recover what this statement shows t It
is that or nothing l
0

Mr. ~taples: I think that is it.

By Mr. Stimson:
Q. Directing your attention, Mr. English, to the matter of
these training planes, approximately-and I say just approxi- ·
mn.tely-how mm1y of the transport ships does American Airlines own¥
A. American Airlines owns approximately eighty-two or
~ighty-three ships.
Q. Those ships are denominated in the industry as what Y
.A. They are known as DC3 transports and DST transports.
Q. How many passengers will a DC3 plane carry f
A. A DC3 plane will carry 21 passengers and a crew of
three.
·Q. And a DST' plane?
A. A DST plane will carry fourteen passengers and a crew
of three.
Q. Approximately how many of these survey ships, or
trainer ships, does American Airlines own?
A. We have five.
Q. How many seats-places for people-are on those
planes?
A. Those are two-place ships.
Q. Speaking from your general knowledge, can
page 51 ~ you say how frequently these trainer ships are operating· in the State of Virginia 1
A. They may operate one or two times a month, they may
operate no times a month, they may operate eight or ten
times a month; it is not regular. There is no way of determining until after they op0rate. There is no schedule set
np for the operation. of these airplanes.
.
Q. And those trainer ships never carry perRons, property,
or mail?
A. No, otl1er than the crew.
Q. I mean passengers.
_.\. No passengers, no.
Bv the Court:
·Q. They are not revenue-producing? ·
A. No revenue.
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RE-CROSS EXAMINATION
By Mr. Staples:
Q. \Vhy do you call them ,., trainer'' planes 1
A. It is just a name given them. They might be called anything·. They are just little planes that we have usually
there, used for checking· out pilots; tha.t is the primary purpose of ihem.
Q. Training- operators?
A. By '' checking pilots'' I think they understand
llag;e 52 ~ that they will have a senior pilot with him. He will
take off and help check on his manipulation of
the airplane, operation of the radio, and so on. Those· are
operating problems.
Q. The principal purpose of it, aside from inspecting the
area over wlrich your reµ;ular passenger planes travel, which
is one purpose, as I understand it, and inspecting emergency
landing· fields and any other apparatus or equipment used
in connection with airplane flying·, such as lights at night, is
tr, train your 0pClrfltnrs th:1t ?On use in your commerical
planes, your passenger planes; is that correct?
A. Yes, that is substantially corree.t. That is an operating
problem there; I am not thoroughly familiar with that. But
tlrn principal point at which this trahiin.g is done is ~t points
Jike New York, Chicago, and Fort vVorth-wherever we have
pilot bases. "'\Ve just don't happen to have a pilot base a.t
Washington, so that is not a major operation there, as far
as I know.
Q. In fact, the major part of your opera.tion in Virginia
lR inspecting the areas?
A. ·wen, that is. an operating question. I know that the
flights have been made-that I know; just exactly what the
purpose was, I didn't go into that to determine the purpose
~~

.

Bv Mr. Gibson:
•

.

page 53

Q. Your company is at liberty to use the landing

f fields

and the beacon lights, and things of that
kind, is it not?

Mr. Scott: If your Honor please, I object to the question
on the ground that there is no evidence of any state landing
fields, or state beacon lig·hts, or state· facilities.
lvfr. Gibson: I will ask him, then. He has said, a..c;; I recall it, that they did use them with these trainer planes.
1
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The Court: He did mention fields at Roanoke, Lynchburg,
and Bristol, Virginia.
,

By Mr. Gibson:
Q. You are free to· use these landing fields, are you not,
for your trainer planes?
A. That is a question of operation.
Q. You have a.lready testified that you did use them in
Virginia; not those particular fields, but that you nsed the
landing· fields in Virginia; did you not?
A. We have landed at points in Virginia with these planes.
Q. And .you testified that you kept separate from your
taxation records, or refund records, the amount of gasoline
which w.R~ n~erl hv vonr hRiner nlnne~. cliil yon. noO
.A. That is correct.
Q. And used in Virginia, did you not f
A. Yes, sir.
Q. So that you have used, to your knowledge,
page 54 ~ the landing· fields in Virginia, have you not!
A. Correct-with that type of airplane.
·
Q. And you are free to do it with that type of airplane,
are you not?
A. Evidently so.
RE-DIRE(?r EXAMINATION
By Mr. Scott:
·Q. Mr. English, to your knowledge, does the State of Virginia own any airplane landing fields ?
·A. To my knowledg;e ·f No.

By Mr. Stimson:
Q. :M:r. English, speaking g·enerally of airport landing facilities, does the American Airlines have the privilege of
landing at various airports over the c.ountry?
1\.. Thev do .
. Q. Do they enter into lease and license arrangements Y
A. Yes, they do.
Q. And under those lease and license arrangements tlwy
p::.y certain fees for the privilege of landing and taking off?
A. Thev do.
Q. Those airports are owned by whom, in many caseg?
1\.. They are municipally-owned in some c·ases and privately_
owned in some cases.
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Q. When a plane makes an isolatl'd stop at an
png-0 55 } airport (I am not· thinking particularly of American· .Airlines' planes, but generally), are there often
schedules of fees that are paid for th~ privilege of making
one landing· and one take-off?

A. Yes, that is true.
RE-CROSS. EXAMINATION
By Mr. Gibson:
·
· ·Q. Have you any account of the fees paid in Virginia for
landing privileges Y
'
A. Our records will show, if there are any..
Q. During· this period of time over which thh; claim is
made.
A. Our records will show, if there are any.
By the Court!
Q. Have you those records 7
A. Here?
Q. Yes.
.
A. No, I don't have them here.
Q. Will you furnish them?
A. I probably could.
Bv Mr. Staples:
Q. Mr. English; does your company pay any feP-s or any
other charges for the assistance on nig·ht trips of beacon
lights in municipally-ownecl ports, or any other facilities
that enable a pilot to steer his plane correctly at
page 56 ~ night Y
A. May I ask for that question again t
(The question was read.)
A. That is a little outside my province. I am a t.a.x aO·
countant. I am not familiar with those particular ques ..
tions.
Q. Do ·you know of any charges that are made for thn.t
service?
A. I would not be familiar with it.
Q. Do you know any?
A. I cannot answer.
Q. If you don't know, say so.
A. I don't know about any actual c_ases, myself.
Mr. Gibson: He is the tax man of the .Airlines.
Mr. Stimson: If your Honor please, when we first under~
took the preparation of this case we proposed to bring with
0
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us .one of the operations men from the American Airlinesr
but when we were handed a eopy of the State's demurrer
and ·answer we found, npot1 examination t.he1·eof, that 110
question was raised as to the type of operation American
Airlines was ~ngagecl in, nor was there any daim made by
the State that they. were offering· a quid pro quo, in that they
furnished landing· facilities, beacon lights, or anything of
that kind. Consequently, we did not come preparecl to answer questions of that kind.
e have benn enpage 57 ~ clea voring to complete the record as well a8 we
.
could with the witnesses we have, and I do ohj0ct
tc tlle 'immateriality of this line of questions, under the
pleadings, anyway.
1\fr. Staples: In reply to that, I will state that the· witness,.
although he claims to operate only in the tax field, was
m~kecl a question by petitioner's counsel as to wheth(lr or not
llis company paid fees and charges for using other airports,
.and it seems to me that if his contact brings him any Irnowledge about his charges, it wonld naturally bring Jiim in contact with charges made for serYices other than landing at an
air field.
..
The Court: I see no occasion to strike out this testimony.
1.1l1e witness may give the extent of the knowledge hH l1as, and
tlle question of the relevancy of this type of evidence would be
more properly raised, under the pleacling·s, if it were brought
h~v competent witnesses who were familiar with the fa.ct3.
v\That this witness lias said has not made much differcnc.e
one way or the other. I will just pass the objection over as
immaterial and, for the sake of the record, let it stand. I do
not strike out his testimony; I let it stay in for what it is
worth. It might become material on another witness' testimony.
Apparently, I understood the statement to he
page 58 ~ made that, if the petitioner is entitled to recover,
it is entitled to recover $6,224.70; so that in my
jurlg111ent the testimony is immaterial.
-~.fr. Sta.pies: The purpose of my question was tn sl10w by
the witness that I1e had knowledge of the fact that these
facilities of the state are contributed to out of the proeeeds
of these taxes, and offer benefit and a.re actually utilizcrl hy
this company in its operation, regardless of whether it is in
intrastate commerce or interstate commerce.
The Court: I unclerstnncl the State's position. "\VJJether
fhere were specific fees paid for it, or not, would be immateria.l. They are here within the confines of the state, and
wliether a specific fee was charged for it or not woultl not bH
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vital matter as far as onr inquiry he're under this statute
concerned.
Mr. :Staples: I think the fact that they do not pay foi;
these services, outside of actually landing in a .field,: .is material. They get the benefit of all these facilities, and that
is justification, from an equitable standpoint, for the tax.
l\fr. Stimson: May I suggest there is not one iota of evidence in this record as to the fae.ilities to which the learned
Attorney General has referred.
'
~fr. Scott: "\Ve object to any such statement us
page 59 ~ r,apable ~f.having any weight whatsoever, that the
. State furnishe~ f Militie~, ·""11en there is no evidence of it, and if we are to have statements of counsel made .
on the record as evidence, we wish to state tbn,t the State of
Virginia, in our knowledge of the situation, furnishes no single facility and, really, owns not a single airport in the State
of Virginia. We certainly do want to object to counsel's statin~ as a fact that the 1State does furnish facilities, without
evidence. thereof.
:Mr. Staples: I will simply state that the statute itself states
that this money shall t>e applied to this purpose, and I think
the Court will take judicial notice that these facilities are
available; and whether a plane lands in an airport or not~
and uses these beacons~ does not take auy testimony of witnesses to prove that fact.
Mr. Scott: I deny that the State furnishes any facilities
and that there is any evidence thereof, and if there are ~ny
landing- fields in the State of Virginia, as we think there are,
they are either municipally-owned or privately-owned fields.
Mr. Staples: You do not deny that the State contributes to
these municipally-owned fields, do you Y
Mr. Scott: I will not deny that, but I will deny
page 60 ~ that there is any evidence thereof, and. I will expect to show to the Court that these alleged con tributions made by the State1 under Chapter 71 of the Act of
1940, are improper charges against any interstate opera.tor
because they seem, according to the statute~ to be charges
for the cost of administration of the aviation laws bv the
State Corporation Commission, under whose jurisdictioi1 this
petitioner does not come.
The Court: I think all the respective positions are very·
well set forth in the record.
1vfr. -Scott: That is our casr..
The Court : Is all the evidence in now that is desired to
be put inY
:Mr. Staples: I don't know of any evidence we have.
The Court: Then the e-ddence is closed.
1~
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CERTIFICATE OF EXHIBITS

At the request of counAel for the petitioner and pursuant
to Section 6357 of the Code of Virginia, as amended by .Acts
of 1938, page 136, in the case of American Airlines, Inc., v.
Battle, the Court certifies the following Exl1ibits 1 to 4,
inclusive, hereto a.ttaehecl (E·xhihit 1 being a detailed statement filed with its petition of the amonnt of money claimed
by the petitioner in this suit; Exhibit 2 being a statement
of the legislative history of Chapter 71, Ac.ts of 1940; E·xhibits
3 and 4 being certified copfos of two of petitioner's Certificates
of Convenience and Necessity), as being all of the original exhibits filed with the pleading·s or with the evidence taken
in this cause, and the Court directs that the same be forwarded to the Clerk of the Supreme Court of Appeals.
The Court further certifies that it appears in writing that
the attorney for the opposite party was given reasonable
notice in writing of the t;me and place at which this Certificate was to be tendered for signing by the undersigned trial
judge.
Given under my hand this 2ht day of January, 1942.
R. B. 1SPINDLE, ,JR.,
Judge.

I consent to the signing of the foregoing Certifi.cat,e.
EDWIN H. GIBISON,
Of Counsel for Defendants.

page. 62 ~ Virginia :
In the Circuit Court

()f

the City of Richmond.

Amer.ica.n Airlines, Inc., Petitio11er,

v.

Marion S. Battle~ Director, Etc .• Respondent._
I~ R. B. Spindle, sitting for Hon~ .Julien Gunn, Judge of
the Cire.uit Court of the City of Richmond, Virginia, certify
that the foreg~oing is a true and correct transcript of the evidence adduced. the objections to evidence, or a.ny part thereof,
offered, admitted, rejected, or stric~en out, and other incidents
of the trial of the case of American Airlines, Inc., petitioner v.
Marion S. Battle. Director, etc., respondents.
I further certify that this certificate has been tendered to
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and signed by me within- the ·time prescribed by Code, Section 6252, for tendering and signing- bills of exception, and
that reasona.ble notice in writing has been given to the attorney for the respondents of the time and place at which said
certificate has been tendered.
Given under my hand this 21st day of January, 1942.

R. B. SPINDLE,
Judge.
page 63 } Virginia!
In the Circuit Court of the City of Richmond
Americ3:n Airlines, Inc., Petitioner,

v.
Marion S. Battle; Director, Etc., R.espondent.

CERTIFICATE OF CLERK.
I, Walker C. Cottrell, Clerk of the Circuit Court of the
City of Richmond, certify that the foregoing transeript of

the evidence and other incidents of the trial of the case of
American Airlines, Inc.. v. Marion S. Battle, Director, etc..,
together with the certificate of the Trial Judge, has been delivered to ancl filed with me this 21st day of January, 1942.
I

W A.LKER C. COTTRELL,
Clerk.
page 64} I, Walker C. Cottre1l, Clerk of the Circuit Court
of the City of Richmond, Virginia, do hereby certify that the foreg·oing is a true and coned transcript of the
record in the case of American Airlines, Inc., Petitioner, v.
Marion S. Battle, Director; Division of Motor Vehicles of the
Commonwealth of Virginia, LeRoy Hodg·es, Comptroller, and
A. P. Staples, Attorney General, Defendants, and that counRel for the Defendants had due notice of the intention of the
counsel for the Petitioner to apply for said transcript.
Given under my hand this 10th day of February, 1942.
WALKER C. COTTRELL,
Clerk.
Fee for transcript $16.00.
A Copy-Teste

M. B. WATTS, C. C.
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